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IN  THE  FOURTH  YEAR  OF  THE  REION  OF  WILLIAM  IV. 


MEMORANDA. 


During  the  last  vacation  his  Majesty  was  pleased,  by  his  letters  patent,  to 

Gut  the  dignity  of  a  Baron  of  the  United  Kingdom  of  Great  Britain  and 
land  to  the  Right  Honourable  Sir  Thomas  Denman,  Knight,  Chief  Justice 
of  the  Court  of  King's  Bench,  and  the  heirs  male  of  his  body  lawfully  begotten, 
by  the  name,  style,  and  title  of  Baron  Denman  of  Dovedale  in  the  county  of 
Derby. 

♦In  the  same  vacation  Mr.  Baron  Bayley  resigned  his  seat  on  the  Bench  r*2 
of  the  Court  of  Exchequer,  and  was  on  that  occasion  created  a  Baronet  L 
of  the  United  Kingdom.  He  was  succeeded,  on  the  28th  day  of  February, 
by  John  Williams  Esquire,  who  was  first  called  to  the  degree  of  Serjeant  at 
law,  and  save  rings  with  the  motto,  "  Tutela  legum ;"  and  who  afterwards 
received  the  honour  of  knighthood. 

Sir  William  Horne  in  the  same  vacation,  resigned  the  office  of  Attorney- 
General,  in  which  he  was  succeeded  by  Sir  John  Campbell,  his  Majesty's 
Solicitor-General.  Charles  Christopher  Pepys  Esquire,  one  of  his  Majesty's 
counsel,  succeeded  Sir  John  Campbell  in  the  office  of  Solicitor-General,  and 
received  the  honour  of  knighthood. 

Mr.  Serjeant  Jones,  in  this  vacation,  received  his  Majesty's  license  to  bear 
the  surname  of  Atcherley,  in  pursuance  of  the  will  of  his  late  maternal  uncle* 

Early  in  Easter  term  Mr.  Justice  Parke,  Mr.  Justice  Alderson,  Mr.  Baron 
Vaughan,  and  Mr.  Baron  Williams,  resigned  their  seats  in  their  respective 
courts.  Mr.  Baron  Williams  was  appointed  a  Judge  of  his  Majesty's  Court 
of  King's  Bench,  Mr.  Baron  Vaughan  a  Judge  of  the  Court  of  Common  Pleas, 
and  Mr.  Justice  Parke  and  Mr.  Justice  Alderson  Barons  of  the  Court  of 
Exchequer.  They  took  their  seats  in  the  several  courts,  according  to  the  last- 
mentioned  appointments!  on  the  29th  day  of  April 


28        Weight  v.  Dob  dem.  Tatham.    E.  T.  1834.         [3 

*IN  THE  EXCHEQUER  CHAMBER.         [*3 

(Error  from  the  King'n  Bench.) 

WRIGHT  v.  DOE  dem/^THAM  (a). 

A  bill  was  filed  in  chancery  against  sever&d&endants,  whereupon  an  issue  of  devisavit 
Tel  non  was  ordered,  in  which  the  d^ft^hdta  in  chancery  were  plaintiffs,  and  the 
plaintiff  in  chancery  defendant,  res$eeting  a  will  of  M.,  mentioned  in  the  proceed- 
ings, devising  real  property.  T^e*vssne  was  found  in  the  affirmative,  and  the  bill 
dismissed.  At  the  trial  of  the^issve/one  of  the  three  attesting  witnesses  to  the  will 
swore  to  its  execution.  The.tflftfajiff  in  chancery  afterwards  brought  ejectment  on 
his  own  demise,  as  heir  at  \£wpt  M.,  against  one  of  the  defendants,  who  claimed,  as 
devisee  of  M.,  for  the  premises*  which  had  been  the  subject  of  the  issue.  After  the 
action  of  ejectment  was.  commenced,  judgment  was  entered  up  on  the  issue  from 
ohanoery,  in  the  oqmt  o(*law  in  which  it  had  been  tried.  An  order  of  court  was 
made  in  the  actitftf^ ejectment,  that  the  short-hand  writer's  and  Judge's  notes  of 
the  evidence  of  .BaMt  sHtnesses  on  the  trial  of  the  issue,  as  should  be  dead  before  the 
trial  of  the  ejeoWent,  should  be  read  at  the  latter  trial.       v 

On  the  trial  of  A*  ejectment,  the  defendant  gave  evidence  of  these  several  proceedings, 
and  proved jtfie"  former  testimony  of  the  above-mentioned  witness,  who  was  dead,  from 
the  shurjt'-tafed  writer's  notes ;  and  he  produced  a  will,  which  was  identified  with  that 
prove!}  op  the  trial  of  the  issue  out  of  chancery :  Hdd%  that  this  was  sufficient  proof 
of  the  execution  of  the  will,  though  another  attesting  witness  was  present  at  the  trial 
of  the  ejectment ;  but  that  without  proof  of  the  evidence  of  the  deceased  witness,  such 
proceedings  would  not  have  been  proof  of  the  execution. 

A  question  having  arisen  as  to  the  sanity  of  the  devisor,  letters  were  tendered  in  evi- 
dence, which  had  been  found  among  his  papers  shortly  after  his  death,  written  to  him 
by  persons  of  his  acquaintance,  of  whom  all  but  one  were  dead ;  one  of  the  letters 
purporting  to  be  an  answer  to  a  letter  written  by  the  devisor.  Qucere,  Whether  such 
letters  were  admissible,  as  showing  that  the  devisor  was  treated  by  his  acquaintance 
as  a  person  of  sound  mind. 

The  defendant  in  error  declared  in  ejectment  against  the  plaintiff  in  error 
in  the  Court  of  King's  Bench.  At  the  trial  before  Gurney  B.,  at  the  Lan- 
caster Spring  assises,  1833,  the  jury  found  a  verdict  for  the  plaintiff  below, 
and  the  counsel  for  the  defendant  below  tendered  a  bill  of  exceptions. 

By  the  bill  of  exceptions  it  appeared,  that  the  plaintiff  below  claimed  as 
heir  at  law  of  John  Marsden  deceased,  who  was  admitted  to  have  died  seized, 
leaving  the  plaintiff  below  his  heir  at  law  \  but  Wright  claimed  *under 
a  will  of  Marsden.     It  appeared  further,  that  the  counsel  for  the  defendant  L  4 
below  were  allowed  to  state  and  prove  their  case  first. 

The  first  exception  stated,  that  at  the  trial  it  became  a  matter  in  issue 
between  the  parties,  whether  or  not  Marsden  had  been,  from  his  attaining  to 
competent  age,  and  down  to  the  time  of  executing  the  will,  a  person  of  sane 
mind  and  memory,  and  capable  of  making  a  will.  Shortly  after  Marsden's 
death,  there  were  found  among  his  papers  several  letters  appearing  to  be 
addressed  to  him  by  different  individuals,  and  one  of  them  purporting  to  be  an 
answer  to  a  letter  received  by  the  writer  from  Marsden.  The  hand-writing  of 
these  letters  was  proved ;  and  it  was  proved  that  all  the  writers,  except  one, 
were  dead,  and  had  been  in  habits  of  acquaintance,  more  or  less  intimate,  with 
Marsden.  These  letters  being  offered  at  the  trial  to  prove  the  affirmative  of 
the  above  issue,  and  being  objected  to  as  inadmissible,  "  the  said  Baron  stated 
his  opinion  to  be  that  the  said  letters  respectively,  and  each  of  them,  were  and 
was  not  by  law  admissible  as  evidence,  and  refused  to  admit  the  same  respec- 
tively as  such.  Whereupon  the  counsel  for  the  said  defendant  made  his 
several  and  respective  exceptions  to  the  said  opinions  of  the  said  Baron." 

(a)  The  cases  argued  and  decided  in  the  Exchequer  Chamber,  on  writs  of  error  upon 
judgments  of  the  Court  of  King's  Bench,  will  in  future  be  published  in  these  Reports. 


4] 
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The  second  exception  stated,  that  at  the  trial  it  further  became  a  matter  in 
issue  between  the  parties,  whether  or  not  Marsden  devised  the  premises 
mentioned  in  the  declaration,  so  as  to  bar  the  title  of  the  lessor  of  the  plaintiff 
below.  The  counsel  for  the  defendant  below  proved  that  the  lessor  of  the 
plaintiff  had  filed  a  bill  in  chancery  against  the  defendant  below  and  three 
other  persons,  in  respect  of  the  said  premises,  praying  that  a  will  therein 
#       mentioned,  relating  to  the  same  premises,*  purporting  to  be  a  will  of  John 

d-l  Marsden,  might  be  set  aside.  It  was  proved,  that  the  defendants  in 
chancery  having,  in  their  answer,  set  forth  the  last-mentioned  will,  the 
Master  of  the  Rolls  thereupon  ordered  an  issue  of  devisavit  vel  non,  in  which 
the  defendants  in  chancery  (including  the  defendant  below)  should  be  plain- 
tiffs, and  the  plaintiff  in  chancery  (the  lessor  of  the  plaintiff  below)  should  be 
defendant.  The  counsel  for  the  defendant  below  produced  the  nisi  prius 
record  in  the  Court  of  King's  Bench,  of  the  trial  of  the  issue,  with  the  poetea 
indorsed,  whereby  it  appeared  that  the  jury  found  that  Marsden  did  devise, 
Ac.,  in  the  words  of  the  issue.  The  counsel  for  the  defendant  below  further 
proved,  that  the  will  which  had  been  in  question  on  the  trial  of  the  issue  was 
a  will  which  he  then  tendered  in  evidence,  and  that  one  Giles  Bleasdale,  a 
subscribing  witness  to  it,  had  sworn  to  the  execution  of  it  at  the  trial  of  the 
issue,  and  had  since  died.  It  appeared,  on  cross-examination  of  one  of  the 
witnesses  produced  by  the  defendant  below,  that  Proctor,  another  subscribing 
witness  to  the  will,  was  still  alive,  and  was  then  present  in  court  under  a 
subpoena,  as  a  witness  on  behalf  of  the  defendant  below.  The  counsel  for  the 
defendant  below  further  proved,  that  the  Master  of  the  Rolls  by  a  decree, 
reciting,  among  other  things,  the  trial  of  the  issue,  dismissed  the  bill  in 
chancery ;  and  they  also  produced  an  examined  copy  of  a  judgment  entered  up 
in  that  issue  in  the  Court  of  King's  Bench,  signed  after  the  commencement  of 
>ft  this  action  of  ejectment(a).  They  then  proved  *a  rule  of  the  Court  of 
"J  King's  Bench,  made  in  the  present  cause,  ordering  that  the  Judge's  notes, 
and  the  short-hand  writer's  notes,  of  the  evidence,  given  at  the  trial  of  the 
issue,  of  witnesses  who  should  since  be  dead,  should  be  read  at  the  trial  of  this 
ejectment.  Bleasdale's  evidence  at  the  trial  of  the  ejectment,  was  accordingly 
read  from  the  notes  of  the  short-hand  writer.  The  counsel  for  the  defendant 
below  then  tendered  the  will  in  evidence ;  but  it  was  objected  that  this  could 
not  be  read  until  the  execution  had  been  proved  by  the  attesting  witness  then 
present  in  court.  "  And  the  said  Baron  thereupon  stated  his  opinion  to  be, 
that  the  said  will  could  not  be  read  in  evidence,  and  refused  to  admit  the 
same,  unless  the  said  living  attesting  witness  was  called  by  the  said  defendant 
to  prove  the  execution  thereof.  Whereupon  the  counsel  for  the  said  defendant 
made  his  exceptions  to  the  said  opinion  of  the  said  Baron,  that  the  said  will 
could  not  be  read  in  evidence,  unless  the  surviving  witness  was  called." 

The  third  exception  was  as  follows: — "And  thereupon  the  said  Baron 
stated  his  opinion  to  be,  that  the  evidence,  so  as  aforesaid  given  by  the  said 
defendant,  did  not  sustain  the  affirmative  of  the  said  matter  in  controversy  and 
at  issue  as  last  aforesaid,  as  to  the  said  will  as  aforesaid,  and  directed  the  said 
jury  to  find  a  verdict  for  the  plaintiff.  Whereupon  the  said  counsel  for  the 
said  defendant  made  his  exception  thereto." 
t~l       The  exceptions  concluded  with  the  prayer  of  the  counsel  for  the  de- 

J  fendant  below,  "  that  the  said  Baron  *would  set  his  hand  and  seal  to  this 

(a)  In  Easter  term,  1884, 'Sir  Jambs  Scablxtt  moved  for  a  role  to  Bhow  cause  why  this 
judgment  should  not  be  set  aside,  as  being  improperly  entered  up  on  a  feigned  issue 
out  of  Chancery.     The  role  was  made  absolute  in  the  same  term,  no  cause  being  shown. 

The  roll  having  been  carried  into  the  treasury,  the  clerk  of  the  treasury  intimated 
that  he  did  not  know  in  what  way  the  judgment  was  to  be  set  aside,  and  the  Judges 
directed  that  he  should  attend  in  Court  to  receive  their  directions.  Upon  his  doing  so, 
he  was  directed  by  the  Court  to  make  an  entry  on  the  margin  of  the  roll,  that  the  judg- 
ment had  been  set  aside  by  rule  of  the  Court,  and  that  the  entry  wns  made  by  their 
order. 
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•bill  of  exoeptMMB,' containing  the  several  matters  as  aforesaid,  according  to  the 
form/'  &o. 

The  jury  found  for  the  plaintiff.  Judgment  having  been  entered  in  the 
Court  below  for  the  plaintiff,  the  defendant  brought  his  writ  of  error.  The 
assignment  of  errors  specified  the  three  points  raised  respectively  by  the  three 
exceptions  as  above  mentioned,  (a) 

The  case  was  argued  in  Hilary  Term,  1834,  (January  18th,)  before  Tindal, 
G.  J.,  Park,  J.,  G-aselee,  J.,  Bosanquet,  J.,  Bayley,  B.,  Vaughan,  B.,  and 
Gurney,  B. 

F.  Pollock,  for  the  plaintiff  in  error.  As  to  the  first  exception,  the  letters 
are  evidence  as  written  declarations  made  to  the  testator,  showing  how  he  was 
treated  by  the  persons  who  corresponded  with  him.  They  are  admissible,  just 
as  evidence  of  a  conversation  held  with  him  would  be.  [Bayley,  B.  Could 
you  make  part  of  that  conversation  evidence,  without  including  the  answer  of 
the  party  wfyh  whom  it  was  held  ?]  If  such  party  were  shown  to  have  made 
no  answer,  that  would  be  matter  of  remark ;  but  it  would  be  no  more.  Sup- 
pose the  letters  contained  discussions,  involving  difficult  questions  in  science 
or  in  art,  and  were  addressed  to  Marsden  by  persons  eminent  in  those  depart- 
ments ;  the  fact  of  their  being  so  addressed  would  be,  by  itself,  evidence 
directly  affecting  the  matter  in  controversy.  There  can  be  no  doubt  that 
letters  of  a  different  import,  *found  as  these  were,  would  have  been  p*g 
evidence  to  prove  the  non-sanity  of  Marsden.  In  a  case  of  Butlin  v.  *- 
Barry,  heard  on  the  16th  of  January  in  this  year  in  one  of  the  ecclesiastical 
courts,  a  memorial  written  by  an  illiterate  person  for  the  deceased,  and  adopted 
by  him,  and  remaining  amongst  his  papers  after  his  decease,  was  allowed  as 
evidence  to  show  his  incapacity.  In  Wheeler  and  Batsford  v.  Alderson,  3  Hag. 
Eoo.  Rep.  609,  a  question  arose  as  to  the  capacity  of  a  person  who  died  in 
1830,  a  widow,  leaving  a  will  dated  in  1822.  Sir  John  Nicholl,  in  his  judg- 
ment, which  was  in  favour  of  the  will,  referred  to  a  letter  written  by  the 
deceased  person's  husband  in  1802,  as  bearing  every  mark  of  being  addressed 
to  a  wife  who  conducted  herself  with  propriety,  and  treated  this  letter  as 
evidence  confirming  other  proofs  of  the  deceased's  capacity.  The  same  point 
arose  in  Waters  v.  Howlett,  3  Hag.  Ecc.  B.  790.  The  printed  report  of  that 
case  refers  entirely  to  another  point :  but  the  manuscript  notes  of  the  reporter 
contain  the  following  statement.  A  letter  written  by  a  brother  of  the  half 
blood  to  the  deceased,  from  France,  was  offered  in  evidence  to  show  the  way 
in  which  the  deceased  was  treated  by  his  friends  and  relations,  and  that  the 
writer  did  not  consider  the  deceased  insane  or  incompetent.  There  was  no 
reply,  nor  did  the  letter  refer  to  any  communication  received  from  the  deceased, 
but  it  was  a  letter  of  condolence  on  the  death  of  his  wife,  and  requesting  a 
reconciliation  between  him  and  the  writer.  This  evidence  was  objected  to,  but 
admitted  after  argument. 

As  to  the  second  exception.  The  bill  of  exceptions  identifies  the  property 
now  in  question  with  that  which  was  the  subject  of  the  proceedings  in  chan- 
cery :  the  first  question  then  is,  whether  a  verdiot  on  a  specific  issue  between 
the  same  parties,  coupled  with  the  ^adoption  of  such  verdict  by  the  .-*q 
Master  of  the  Rolls  as  the  foundation  of  his  decree,  be  not  at  least  primd  L 
facie  evidence  of  the  truth  of  the  fact  found,  as  between  the  same  parties 
contesting  the  same  fact,  so  as  to  make  farther  evidence  unnecessary.  For 
the  lessor  of  the  plaintiff  in  ejectment,  and  the  tenant  in  possession,  are  the 

(a)  When  this  case  came  on  to  be  argued,  a  question  arose,  whether  the  points  disputed 
were  all  sufficiently  raised  on  the  hill  of  exceptions,  the  Court  intimating  some  doubt, 
whether  they  should  not  have  been  all  distinctly  specified  at  the  conclusion  of  the  bill ; 
and  BosAXQuiT,  J.  referred  to  a  case  of  Lewis  o.  Armstrong,  argued  in  the  Exchequer 
Chamber  in  the  preceding  term,  in  which  the  same  difficulty  had  arisen.  The  Court, 
however,  ultimately  deoided  that  the  bill,  in  its  present  form,  sufficiently  brought  the 
several  points  under  its  cognisance. 
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substantial  parties  to  an  action  of  ejectment :  Aafin  v.  Parkin,  2  Bnrr.  665. 
It  is  true,  that  the  defendant  in  this  action  of  ejectment  was  joined  with  others 
in  the  former  proceedings ;  but  that  does  not  destroy  the  admissibility  of  the 
records  as  evidence,  whatever  might  have  been  its  effect,  if  it  had  been  sought 
to  use  them  by  way  of  estoppel :  Kinnersley  v.  Orpe,  2  Doug.  517.     There 
a  record  was  held  admissible  as  evidence  in  an  action  by  the  same  plaintiff 
against  another  defendant,  on  the  ground  that  the  defendants,  in  the  two 
causes,  claimed  to  act  under  the  same  authority,  the  sufficiency  of  the  autho- 
rity being  the  question  in  dispute.     A  similar  principle  prevailed  in  Strutt  v. 
Bovingdon  and  Others,  5  Esp.  N.  P.  0.  58,  where  Lord  Ellenborough  said 
that,  although  the  record  produced  was  not  an  estoppel,  he  should  think  him- 
self bound  to  tell  the  jury  to  consider  it  as  conclusive  of  the  rights  of  the 
parties.     In  Hitchin  v.  Campbell,(a)  2  W.  Bl.  779,  827,  the  former  record  was 
admitted,  though  the  form  of  action  was  differont.     Then,  if  the  former 
records  be  admissible  evidence,  they  constitute  at  least  prima  facie  evidence  of 
the  fact  found  by  the  verdict:  Bao.  Abr.  Evidence,  F.  Vol.  iii.  p.  255,  (ed.  1832.) 
In  Outran  v.  Morewood,  3  East,  346,  the  question  arose  upon  the  record  being 
replied  as  an  estoppel,  and  the  replication  was  held  good.    If  not  pleaded, 
#lft-.  it  cannot  be  less  than  *prim&  facie  evidence :  Vooght  v.  Winch,  2  B. 
1UJ  k  Aid.  662,  Hancock  v.  Welsh  and  Another,  1  Stark.  N.  P.  C.  347. 
With  respect  to  any  objection  arising  from  the  proceedings  having  originated 
in  Equity,  Whately  *.  Menheim  and  Levy,  2  Esp.  N.  P.  C.  608,  shows  that  they 
are  not  on  that  account  inadmissible.     The  decree  of  the  Court  of  Chancery 
takes  the  place  of  a  judgment  at  law :  Montgomerie  v.  Clarke,  Bui.  N.  P. 
234.     If  it  be  said  that  there  is  a  technical  and  absolute  rule  that  a  will  of 
lands  must  be  produced,  attested  according  to  the  requisites  of  the  statute,  the 
answer  is,  that  the  rule  does  not  go  that  length.     [Baylst,  B.  The  attesting 
witness  must  have  been  called  on  the  former  occasion.]    At  any  rate,  some 
satisfactory  proof  must  have  been  given.    In  Burnett  v.  Lynch,  5  B.  &  C. 
589,  the  testimony  of  the  subscribing  witness  to  a  lease  was  dispensed  with. 
[Bayut,  B.  It  had  been  thought  that,  where  a  party  producing  a  deed  upon 
notice  took  an  interest  under  it,  the  opposite  party  might,  in  all  cases,  treat  it 
as  proved  to  be  executed.     That  rule  was  considered  a  hard  one,  and  has  been 
qualified  since.     The  language  of  the  Chief  Justice  in  Burnett  v.  Lynch,  5  B. 
ft  C.  589,  shows  that  that  case  was  an  exception  from  the  general  rule.]    In 
Scott  v.  Waithman,  8  Stark.  N.  P.  C.  168,  the  testimony  of  the  subscribing 
witness  to  a  bond  was  dispensed  with  in  an  action  against  the  sheriff  on  that 
bond,  the  defendant  having  produced  it.     So  the  acknowledgment  of  the 
bargainee  was  held  to  be  proof  of  a  ^bargain  and  sale  which  was  enrolled,  with- 
out proof  of  the  sealing  and  delivery,  Smartle  d.  Newport  v.  Williams,  1  Salk. 
3M-J-.  280.    No  admission  by  a  *party  though  made  on  record,  can  be  stronger 
•J  evidence  than  the  verdict  of  a  jury  adopted  by  the  oourt  which  has 
directed  the  issue.     Therefore,  it  was  not  necessary  to  produce  the  will  at  all ; 
but,  if  it  was  necessary,  then  it  was  sufficient  to  produce,  as  has  been  done, 
the  previous  records,  and  to  identify  the  will  which  actually  was  produced  as 
the  subject-matter  of  those  records  :  and  the  bill  of  exception  shows  that  this 
identification  has  been  made.     The  second  question  raised  upon  the  second 
exception  is,  whether,  if  it  be  necessary  that  the  subscribing  witness  should 
be  called,  that  rule  has  not  been  complied  with  by  the  evidence  given,  under 
the  order  of  the  court,  of  Bleasdale's  testimony  on  the  former  occasion.     In 
Rex  v.  Joliffe,  4  T.  R.  290,  Lord  Kenyon  said,  that  evidence  which  a  witness 
gave  on  a  former  trial  might  be  used  on  a  subsequent  one,  if  he  had  died  in 
the  interim.    The  same  point  was  ruled  in  Strutt  v.  Bovingdon  and  Others, 
6  Esp.  N.  P.  C.  56,  Mayor  of  Doncaster  v.  Day,  8  Taunt.  262,  Pyke  v. 
Crouch,  1  Ld.  Ravin.  730,  (5th  resolution.)    Nor  is  it  material  that  another 
witaess  to  the  will  was  alive ;  for,  in  the  cases  cited,  the  evidence  would  not 
(•)  See  1  Stark.  St.  219.    (ed.  1888.)    Com.  Dig.  Evidence,  A.  5. 
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have  been  rejected  upon  proof  that  other  witnesses  were  alive,  capable  of 
proving  the  fact  in  question. 

Sir  James  Scarlett,  for  the  defendant  in  error.  As  to  the  first  exception, 
the  question  respecting  the  admissibility  of  the  letters  is  rendered  immaterial 
by  the  second  exception.  But  the  rejection  of  the  letters  was  correct.  Evi- 
dence was  admitted  to  show  their  character ;  and  then  the  question  arose, 
whether  their  contents  could  be  read.  Now  the  contents  could  be  produced 
only  as,  first,  a  statement  of  facts,  or  secondly,  a  statement  of  the  ^opinions 
of  the  writers :  in  neither  character  were  they  admissible.  To  receive  ~++ 0 
the  opinion  of  a  deceased  person,  as  to  the  sanity  of  another,  would  L  ~ 
be  to  admit  evidence  without  an  oath.  The  argument  on  the  other  side  pro- 
ceeds upon  an  assumption  that  the  criterion  of  the  admissibility  of  such 
evidence  is  the  effect  which  it  would  produce  if  received ;  whereas  objection- 
able evidence  is  rejected,  precisely  because  it  is  capable  of  producing  an  effect, 
if  received :  the  question  is,  whether  the  law  will  allow  the  effect  to  be  pro- 
duced by  such  evidence.  If  a  jury  might  be  told  that  many  living  men  of 
science  had  expressed  an  opinion  in  favour  of  Marsden's  sanity,  it  would  pro- 
bably produce  an  effect  on  them ;  but  it  would  not  be  receivable  evidence. 
The  evidence  in  Butlin  t>.  Barry,  ante,  p.  8,  was  admissible  on  the  ground  that 
the  adoption  of  the  memorial  was  an  act  of  the  deceased  person.  The  report 
of  Wheeler  and  Batsford  v.  Alderson,  3  Hag.  Eco.  Rep.  609,  does  not  show 
in  what  way  the  letter  there  referred  to  was  found.  As  to  the  case  of  Waters 
v,  Howlett,  3  Hag.  Eoc.  Bep.  790,  it  is  a  decision  contrary  to  the  principles 
of  the  common  law  courts,  and  probably  depended  upon  some  rule  connected 
with  the  peculiar  process  of  the  ecclesiastical  courts  respecting  evidence. 

As  to  the  seoond  exception,  and  the  first  question  raised  by  it ;  the  general 
rule  is,  that  when  an  attesting  witness  to  a  document  is  alive  he  must  be  called. 
The  statute  of  frauds  having  prescribed  peculiar  solemnities  for  the  devising  of 
lands,  the  oourt  will  be  less  willing  to  admit  an  exception  in  this  case  than  in 
any  other.     The  strictness  of  the  rule  is  relaxed  in  the  case  of  a  will,  under 
circumstances  only  of  extreme  necessity :  Hands  v.  James,  2  Comyns's  Rep. 
531,  is  an  instance.     Here  the  existence  of  a  'living  witness  does  away  p^o 
with  the  necessity.     The  records  of  the  previous  proceedings  are  not  "- 
evidence  to  prove  the  will.     In  the  first  place,  the  bill  is  not  evidence,  even 
against  the  party  filing  it,  except  for  the  purpose  of  proving  the  prayer  and 
explaining  the  decree.     The  answer  cannot  be  read  here,  except  as  connected 
with  the  decree ;  for  it  is  the  evidenoe  of  the  party  who  now  seeks  to  use  it : 
it  cannot  be  used  to  prove  the  facts  asserted  in  it.     The  decree  was  for  the 
dismissal  of  the  bill ;  that  can  have  no  greater  effect  than  a  nonsuit  at  common 
law.     Besides,  a  bill  may  be  dismissed  on  the  facts  stated  in  the  defendant's 
answer.     This  is  not  a  decree  binding  the  parties ;  if  it  had  been  so,  its  effect 
might  have  been  different.     With  respect  to  the  feigned  issue,  it  is  true  that 
the  bill  of  exceptions  shows  that  a  judgment  on  the  verdict  was  signed  in  the 
Court  of  King's  Bench  after  the  present  action  of  ejectment  was  brought 
Such  a  judgment,  if  pleaded,  must  be  pleaded  puis  darrein  continuance.     It 
is,  however,  not  usual  to  sign  judgments  on  feigned  issues.     The  issues  are 
tried  under  the  direction  of  the  Court  of  Chancery,  and  do  not  bind  that  court. 
Admitting  that,  for  the  purpose  of  using  these  proceedings  in  evidenoe,  it  was 
competent  to  show  that  the  subject-matter  of  them  related  to  the  will,  that 
would  carry  the  proof  of  the  will  no  further  in  the  present  action.     If  a  land- 
lord brought  covenant  against  his  tenant  for  non-repair,  and  the  lease  were 
read  at  the  trial,  and  a  verdict  were  recovered,  and  afterwards  the  landlord 
brought  a  second  action  against  his  tenant  for  arrears  of  rent,  the  former  record 
would  have  been  between  the  same  parties,  vet  the  plaintiff  would  not  be  per- 
mitted to  put  it  in  and  connect  it  with  the  lease,  for  the  purpose  of  proving 
the  execution  of  *the  lease.     Even  the  answer  in  equity  of  the  obligor  m  * 
of  a  bond,  admitting  its  execution,  is  merely  secondary  evidence  of  the  *- 
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execution,  Gall  v.  Dunning,  4  East,  63,  and  no  foundation  has  been  laid  here 
for  the  admission  of  secondary  evidence.  Seoondly,  as  to  the  sufficiency  of 
the  evidence  of  Bleasdale's  former  testimony.  The  best  evidence  of  the  execu- 
tion of  the  will  must  be  given.  Bleasdale's  former  evidence  is  not  the  best, 
another  witness  being  alive.  It  cannot  supersede  the  necessity  of  giving  the 
best  evidence,  although  it  may  be  adduced  in  confirmation.  [Bayley,  B. 
The  question  is,  whether  this  production  of  Bleasdale's  evidence  has  not  the 
same  effect  as  if  the  evidence  had  been  given  by  him  in  the  witness  box  on  the 
present  trial.]  The  judge  and  jury  ought  to  have  the  same  means  of  examin- 
ing his  evidence  as  were  afforded  on  the  first  trial.  As  for  the  order  of  court, 
that  cannot  make  his  former  testimony  evidence  in  this  case,  more  than  it 
would  have  done  if  that  testimony  had  not  been  given  before  a  jury.  Now 
had  it  been  given,  for  instance,  by  way  of  deposition  in  an  equity  suit,  it 
would  have  been  no  proof  of  the  execution  of  a  will.  And  the  contents  of 
the  will  are  not  proved  at  all,  unless  Bleasdale's  evidence  be  admitted  to 
connect  it  with  the  record  of  the  former  issue. 

F.  Pollock,  in  reply.  The  letters  are  not  offered  as  showing  either  facts  or 
opinions  by  their  contents,  but  as  constituting  in  themselves  a  fact,  namely, 
the  treatment  of  Marsden  by  the  writers.  No  argument  can  be  drawn  from 
the  nature  of  the  second  exception,  against  the  validity  of  the  first.  If  the 
*151  l6fcters  were  improperly  rejected,  there  is  error  on  the  record,  whatever* 
J  may  be  decided  on  the  second  exception.  Had  the  defendant  closed 
his  case  at  that  rejection,  he  would  never  have  been  called  upon  to  prove  the 
will.  In  Lucas  v.  Nookells,(a)  in  the  House  of  Lords,  Lord  Tenterden  would 
not  allow  counsel  to  use  a  matter  appearing  on  a  bill  of  exceptions,  not  being 
distinctly  excepted  to,  for  the  purpose  of  reversing  the  judgment,  saying,  that 
the  court  of  error  had  jurisdiction,  on  a  bill  of  exceptions,  only  to  decide  on 
the  matter  excepted  to.  On  the  same  principle,  nothing  which  appears  here 
from  the  second  exception  only  can  be  made  use  of  in  the  discussion  of  the 
former.  The  case  suggested,  of  successive  actions  for  non-repair  and  for  rent 
in  arrear,  on  the  samelease,  is  not  analogous;  for,  in  the  present  case,  there 
was  a  specific  issue  on  the  first  record  of  devisavit  vel  non,  which  is  now  coupled 
with  evidence  of  the  subject  matter  being  the  same.  As  to  the  alleged  insuf- 
ficiency of  the  several  parts  of  the  proceedings  in  equity  taken  singly,  they  are 
used  as  introductory  only  to  the  issue  and  verdict,  and  the  decree  which  adopts 
this  last  The  answer  is  offered,  not  to  prove  the  facts  alleged  in  it,  but  to 
explain  the  subject-matter  of  the  issue,  devisavit  vel  non.  Besides,  the  dis- 
missal of  the  bill  did  not  take  place  upon  the  allegations  of  the  answer,  as 
suggested,  but  upon  the  trial  of  a  material  traverse.  It  is  an  adoption  of  the 
verdict  by  the  court.  If  a  formal  judgment  of  the  Court  of  King's  Bench  be 
necessary,  that  has  been  entered  up  here.  With  respect  to  the  objections  to 
Bleasdale's  evidence,  there  is  no  authority  for  saying  that  the  testimony  of  a 
#1  -  dead  witness,  provided  it  can  be  given  at  all,  is  not  evidence,  *even  as  to 
*"J  the  execution  of  a  will,  of  as  high  a  nature  as  that  of  a  living  one.  The 
statute  of  frauds  does  not  specify  how  the  attestation,  which  it  requires,  is  to 
be  proved.  The  argument  on  this  point  would  go  the  length  of  showing  that 
all  the  three  witnesses  must  be  called.  Cur.  adv.  vult. 

Tindal  C.  J.  delivered  judgment  in  the  same  term.  Upon  the  argument 
of  this  writ  of  error,  the  two  exceptions  which  were  taken  by  the  defendant 
below  to  the  direction  of  the  learned  Judge  at  the  trial  of  the  cause,  and  which 
are  specially  assigned  as  errors  upon  this  record,  have  been  fully  discussed 
before  us.  The  first  exception  is  taken  upon  the  refusal  by  the  learned 
Judge  to  admit  in  evidence  certain  letters  which  were  offered  by  the  defendant. 
These  letters  were  proved  to  have  been  written  by.  different  persons  well 

(a)  Reported,  but  not  on  this  poiat,  10  BIng.  167. 
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acquainted  with  the  late  John  Marsden  at  different  periods  of  his  life,  to  have 
been  addressed  to  him  in  his  lifetime,  and  to  have  been  found  amongst  his 
papers  shortly  after  his  death,  the  writers  of  such  letters  being  dead  at  the 
time  of  the  trial.  Upon  this  exception  there  exists  a  difference  of  opinion  in 
the  court,  on  the  point  whether  such  letters  were  admissible  in  evidence  or  not. 
But,  as  all  the  Judges  agree  that  the  second  exception  ought  to  be  allowed, 
and  as  the  consequence  of  such  allowance  is  that  a  venire  de  novo  must  be 
awarded,  it  becomes  unnecessary,  on  the  present  occasion,  to  enter  into  any 
discussion  of  the  particular  views  taken  by  the  Judges  as  to  the  first  exception. 

The  second  exception  was  taken  to  the  opinion  delivered  by  the  learned 
Judge  at  the  trial,  as  to  the  admissibility  in  evidence  of  the  will  and  codicil  of 
the  *said  John  Marsden.  It  was  ruled  by  hip,  that  the  will  and  codicil  _. 
could  not  be  read  in  evidence  until  the  surviving  attesting  witness  to  L  ' 
such  will  and  codicil,  who  was  proved  to  be  within  the  jurisdiction  of  the 
court,  was  called  and  examined  as  to  the  execution  of  the  will ;  and  that  the 
necessity  of  calling  such  surviving  witness  was  not  dispensed  with  by  the 
producing  and  reading  in  evidence  the  examination  and  cross-examination  of 
another  of  the  attesting  witnesses  to  the  will  and  codicil,  since  deceased,  taken 
upon  a  former  trial  at  law,  upon  an  issue  between  the  same  parties,  and  upon 
the  same  question  now  in  controversy.  And  upon  this  point,  we  are  all  of 
opinion,  that  the  will  and  codicil,  after  the  production  of  the  evidence  above 
stated,  were  admissible,  and  ought  to  have  been  received  in  evidence  without 
further  proof;  and,  consequently,  that  the  second  exception  must  be  allowed. 

In  order  to  explain  the  reasons  upon  which  our  opinion  is  formed  upon  this 
second  point,  it  will  be  proper  to  consider,  in  the  first  place,  the  ground  upon 
which  we  hold  the  examination  and  cross-examination  of  the  attesting  witness  to 
the  will,  to  be  admissible  in  evidence  after  the  death  of  such  witness,  for  any 
purpose  as  between  the  parties  to  the  present  suit ;  and,  secondly,  the  degree 
and  character  of  such  evidence,  and  the  effect  and  weight  to  which  it  is  entitled 
when  once  admitted,  with  reference  to  the  subject-matter  in  dispute. 

In  the  course  of  the  argument,  indeed,  on  the  part  of  the  plaintiff  in  error, 
it  was  strongly  pressed  upon  us,  that  the  proceedings  in  the  courts  of  equity 
and  law,  which  are  set  forth  in  the  bill  of  exceptions,  formed  such  a  prima 
facie  case  in  favour  of  the  will  as,  if  not  to  dispense  with  the  necessity  of 

E'ving  any  ^further  evidence  whatever  on  the  part  of  the  defendant  r+,g 
low,  at  all  events  to  let  in  the  reading  of  the  will.  Upon  this  point  L 
it  will  be  sufficient  to  say,  that  we  are  all  agreed  that  such  proceedings  had  no 
such  effect.  For,  unless  they  could  be  held  to  go  the  length  of  creating  an 
estoppel  against  the  plaintiff  below,  we  see  no  ground  for  holding  them  to  con- 
stitute a  prim&  facie  case  in  his  favour.  And  that  they  could  not  constitute 
an  estoppel  appears  sufficiently  clear  from  the  nature  of  the  proceedings  them- 
selves, as  set  out  on  the  record. 

As  to  the  second  ground  of  exception,  the  facts  are,  that  Mr.  Tatham,  the 
lessor  of  the  plaintiff  in  this  action,  filed  his  bill  in  ohancery  against  Mr. 
Wright,  the  defendant  in  the  present  action,  and  three  other  persons.  And, 
upon  the  answers  of  the  defendants  coming  in,  the  Master  of  the  Rolls  directed 
an  issue  at  law  upon  the  question,  whether  the  said  John  Marsden  did  devise 
his  estates  or  not  by  the  very  identical  will  which  is  now  in  dispute. 

It  was  further  proved,  that  a  trial  of  such  issue,  in  which  Mr.  Wright  and 
the  other  defendants  in  the  chancery  suit  were  the  plaintiffs,  and  Mr.  Tatham 
was  the  defendant,  afterwards  took  place ;  and  that,  on  the  trial  of  that  issue, 
Mr.  Giles  Bleasdale,  one  of  the  attesting  witnesses  to  the  will,  was  called  and 
examined  on  the  part  of  Mr.  Wright,  and  was  cross-examined  on  the  part  of 
Mr.  Tatham.  Now,  if  the  former  trial  had  taken  place  in  a  suit  between  Mr. 
Wright  and  Mr.  Tatham,  and  those  persons  alone,  no  doubt  could  have  been 
raised  that,  after  the  death  of  this  witness,  the  evidence  which  he  gave  upon 
the  former  trial  would  have  been  admissible  upon  the  second.     For,  in  that 
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*«gi  case,  it  would  have  been  evidence  given  in  a  suit  between  the  *very 
J  same  parties,  upon  the  same  subject-matter,  at  a  trial  on  which  Mr. 
Tatham  had  the  right  to  object  to  the  competency  of  the  witness,  to  cross- 
examine  him  at  the  trial,  and  to  contradict  him  by  other  testimony.  Upon 
such  a  state  of  mots,  therefore,  it  is  unnecessary  to  cite  cases  to  the  point,  that 
the  evidence  of  this  witness,  given  on  the  former  occasion,  would,  after  his 
death,  be  admissible  ut  the  second  trial. 

But  the  only  distinction  between  the  case  above  supposed  and  the  present 
is,  that  Mr.  Wright  was  not  the  only  party,  but  was  joined  with  other  plaintiffs 
in  the  former  action ;  and  that  Mr.  Tatham,  instead  of  being  the  plaintiff  in 
the  present  action,  is  only  the  lessor  of  the  plaintiff. 

But  we  think  neither  of  these  circumstances  will  make  any  difference  as  to 
the  admissibility  of  the  evidence  in  question.  For  the  result  of  the  authorities 
is,  that  the  lessor  of  the  plaintiff  is  the  real  party  in  an  ejectment,  that  the 
nominal  plaintiff  has  no  interest,  and  that,  in  an  ejectment  between  Doe  on 
the  demise  of  J.  S.  against  B.,  J.  S.  is  bound  by  a  verdict  for  the  defendant. 
Neither  can  there  be  any  real  difference  from  the  circumstance  that,  in  the 
former  action,  the  present  defendant,  Mr.  Wright,  was  joined  with  other  per- 
sons as  plaintiffs ;  for  Mr.  Tatham,  the  lessor  of  the  plaintiff  in  this  action,  had 
precisely  the  same  power  of  objecting  to  the  competency  of  Bleasdale,  the 
same  right  of  cross-examination  and  of  calling  witnesses  to  discredit  or  contra- 
dict his  testimony,  on  the  former  trial,  as  he  would  have  had  if  Mr.  Wright 
had  been  the  sole  plaintiff  in  that  suit,  or  as  he  would  have  had  now  if  Bleas- 
dale had  been  alive  and  subpoenaed  as  a  witness.  It  is  manifest,  therefore, 
*nrn  that  the  verdict  on  the  former  *trial,  and  the  examination  of  witnesses 
-■  on  each  side,  did  not  take  place  in  a  suit  between  third  parties,  or 
strangers,  but  virtually  and  substantially  between  the  very  same  parties  who 
are  parties  to  the  present  suit,  and  upon  the  very  same  subject-matter  of  dis- 
pute. Nor  can  there,  as  it  appears  to  us,  be  any  objection  to  the  admissibility 
of  this  evidence,  on  the  ground  of  the  plaintiff  in  equity  having  thought 
proper,  since  the  trial,  to  dismiss  his  own  bill.  For,  whether  the  bill  is  dis- 
missed or  not,  the  evidence  was  given  in  the  course  of  the  trial  of  an  action  in 
a  court  of  common  law  under  the  obligation  of  an  oath.  The  witnesses  upon 
that  trial  are  equally  liable  to  the  penalties  of  perjury  if  they  have  wilfully 
forsworn  themselves,  whether  the  bill  in  equity  is  dismissed  or  not;  and  the 
evidence  given  at  the  trial  cannot  be  affected  in  its  weight  or  character  by  the 
voluntary  act  of  the  plaintiff  in  equity  dismissing  his  own  bill :  the  effect  of 
which,  as  to  the  consequences  above  adverted  to,  can  be  no  other  or  different 
than  if  the  plaintiff,  in  an  action  at  law,  had  elected  to  be  nonsuited  rather 
than  have  a  verdict  againt  him. 

But  upon  another,  and  that  a  perfectly  distinct  ground  from  the  former,  we 
think  the  examination  of  Bleasdale  was  admissible  in  evidence  on  the  present 
trial.  For  a  rule  of  court  was  made  by  consent  in  the  present  cause,  which 
contains  an  express  agreement  between  the  plaintiff  and  the  defendant  in  this 
cause,  that  the  short-hand  writer's  notes,  and  the  Judge's  notes,  of  the 
evidence  on  the  former  trial,  should  be  read  in  evidence  on  this,  as  to  such 
witnesses  who  should  be  dead  or  beyond  sea.  After  this  agreement  between 
J*,-. -,  the  parties  we  think  it  was  not  open  to  the  ^plaintiff  to  dispute  that 
J  the  evidence  given  by 'Mr.  Bleasdale  on  the  former  trial  should  be  read 
in  evidence  on  the  present,  his  death  having  been  first  proved. 

If,  therefore,  such  evidence  be,  as  we  think  it  is,  producible,  the  only  ques- 
tion that  remains  is,  what  is  the  character  and  degree  of  that  evidence,  and  for 
what  purpose  it  can  be  produced :  and  it  seems  to  us,  that  such  evidence  is 
direct  and  immediate  evidence  in  the  cause,  and  is  producible  in  evidence  in 
the  cause  for  the  same  purpose  and  to  the  same  extent  as  if  the  witness  himself 
had  been  alive  and  sworn,  and  had  given  the  same  evidence  in  the  witness-box 
in  the  present  cause. 


36        Wright  v.  Dob  dem.  Tatham.    E.  T.  1834.       [21 

For  unless  the  evidence  is  carried  to  this  extent,  it  is  impossible  to  define 
any  line  or  limit  to  which  it  shall  be  held  to  extend. 

It  is  objected  on  the  part  of  the  plaintiff  below,  first,  that  the  admitting  of 
this  evidence  is  in  contravention  of  the  rule  of  law,  by  which  the  best  evidence 
h  required  to  be  given  in  every  case ;  for  it  is  contended  that  the  viv4  voce 
evidence  of  Proctor,  the  surviving  witness,  is  better  evidence  than  the  exami- 
nation of  Bleasdale,  who  is  dead. 

But  we  think  this  argument  assumes  the  very  point  in  dispute.  If  the 
evidence  which  had  been  offered  of  the  execution  of  the  will,  had  consisted 
simply  in  proving  the  hand-writing  of  Bleasdale,  one  of  the  attesting  witnesses, 
which  would  have  been  the  legitimate  mode  of  proving  the  attestation  by  him, 
after  his  death,  it  might  indeed  have  been  objected  with  some  ground  of  reason, 
that  such  evidence  could  not  be  the  best,  whilst  another  of  the  attesting  witnesses 
was  still  alive,  and  within  the  jurisdiction  of  the  court  For,  in  that  case,  the 
proof  of  the  hand-writing  only  would  *have  done  no  more  than  raise  the  r+90 
presumption,  that  he  witnessed  all  that  tbe  law  requires  for  the  due  *- 
execution  of  a  will;  whereas  the  surviving  witness  would  have  been  able  to 
give  direct  proof,  whether  all  the  requisites  of  the  statutes  had  been  observed 
or  not.  Such  direct  testimony,  therefore,  might  fairly  be  considered  as 
evidence  of  a  better  and  higher  nature  than  mere  presumption  arising  from  the 
proof  of  the  witness's  hand-writing.  Stabilur  proetumiioni,  donee  proberur  in 
contrartum.  The  effect,  however,  of  Bleasdale's  examination  is  not  merely  to 
raise  a  presumption;  it  is  evidence  as  direct  to  the  point  in  issue,  and  as 
precise  in  its  nature  and  quality,  as  that  of  Proctor  when  called  in  person :  it 
is  direct  evidence  of  the  complete  execution  of  the  will,  by  the  statement  upon 
oath  of  the  observance  of  every  requisite  made  necessary  by  the  statute  of  frauds. 
If  Proctor  had  been  examined  in  the  present  action  by  the  plaintiff  below,  there 
can  be  no  doubt  but  the  examination  of  Bleasdale  on  the  last  trial  might  have 
been  put  in,  to  contradict  him.  But  on  what  principle  could  such  contradiction 
have  been  admissible,  unless  the  evidence  obtained  by  means  of  the  examina- 
tion was  of  as  high  a  oharacter  and  degree  as  that  of  the  viv&  voce  examination 
of  the  surviving  witness  ?  If  the  parol  examination  of  Proctor  was  the  better 
evidence,  as  contended  for,  how  C3uld  it  be  opposed  by  the  inferior  evidence  of 
Bleasdale's  examination  ? 

It  was  objected,  secondly,  that  not  to  allow  this  testimony,  that  is,  to  dispense 
with  the  necessity  of  calling  the  surviving  attesting  witness,  is,  in  effect,  to 
destroy  the  security  intended  to  be  given  by  the  statute  of  frauds.  For  it  is 
said  that,  as  that  statute  requires  the  attestation*  of  three  witnesses,  so,  r^o« 
to  allow  the  will  to  be  proved  upon  a  trial  at  law  without  calling  an  L 
attesting  witness,  so  long  as  one  of  the  three  remains  in  life,  is  to  rive  up  the 
full  benefit  of  having  throe  witnesses  to  the  will.  It  may  be  observed,  however, 
that  the  statute  of  frauds  did  not  look  primarily  to  the  mode  of  proving  the 
will  when  contested,  but  to  the  security  of  the  testator  at  the  time  of  the 
execution  of  the  will;  the  statute  intending  that  three  witnesses  should  be  in 
the  nature  of  guards  or  securities,  to  protect  him  in  tbe  execution  of  his  will 
against  force,  or  fraud,  or  undue  influence.  The  proof  of  the  will  by  the 
three  witnesses,  supposing  it  should  afterwards  come  in  contest,  is  only  an 
incidental  and  secondary  benefit,  derived  from  that  mode  of  attestation .  Indeed 
the  principle  of  this  objection,  if  carried  to  its  full  extent,  would  require  the 
will  to  be  proved  in  every  case  by  the  three  witnesses.  It  is  well  settled, 
however,  that,  in  an  action  at  law,  it  is  sufficient  to  call  one  only  of  the 
subscribing  witnesses,  if  he  can  speak  to  the  observance  of  all  that  is  required 
by  the  statute  J  and  the  objection  itself  is  obviously  open  to  the  same  answer 
which  has  been  given  to  the  first,  vis.  that  the  evidence  resulting  from  the 
written  examination  of  the  deceased  witness,  in  the  former  suit  between  the 
same  parties,  is  of  as  high  a  nature,  and  as  direct  and  immediate,  as  the  vivfi. 
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voce  examination  of  one  of  the  witnesses  remaining  alive,  and  actually 
examined  in  the  cause. 

Upon  the  whole,  we  think  that,  after  the  proof  given  in  this  case  of  the 
examination  of  Bleasdale  and  his  subsequent  death,  the  will  and  codicil  were 
receivable  in  evidence  without  further  proof,  and  consequently  that  a  venire 
de  novo  must  be  awarded.  Venire  de  novo  awarded. 


WINTER  v.  ELLIOTT.(a) 

The  statute  48  G.  e.  128,  for  the  discharge  of  persons  in  execution  upon  any  judgment 
for  any  debt  or  damages  not  exceeding  20/.,  applies  to  persons  in  exeoution  for 
damages  in  actions  of  assault. 

The  defendant  had  been  imprisoned  more  than  twelve  months  in  execution, 
on  a  judgment  for  damages  and  costs,  in  an  action  for  assault  and  battery,  the 
damages  being  It. 

Knotdes  moved  this  day,  before  Taunton  J.  in  the  Bail  Court,  that  the 
defendant  should  be  discharged  under  the  statute  48  G.  8.  c.  128.  The 
learned  Judge  granted  a  rule,  to  which  no  opposition  was  made  at  the  time. 
Granger  having  afterwards  made  an  application  in  this  court  to  have  the 
matter  re-opened,  on  the  ground  of  the  plaintiff  having  been  unprepared,  the 
court  called  upon  him  to  state  on  what  grounds  he  proposed  to  resist  it. 

Granger,  The  statute  does  not  apply  to  executions  for  damages  for  an 
assault  and  battery.  The  words  of  the  preamble  are,  "  whereas  it  might  tend 
greatly  to  the  relief  of  certain  debtors  in  execution  for  small  debts;"  and  it 
states,  that  the  relief  proposed  will  "  occasion  no  material  prejudice  to  trade 
and  public  credit9*  These  expressions  are  inapplicable  to  damages  for*  a  tort. 
It  is  true  that,  in  the  enacting  part,  the  words  are,  "  all  persons  in  execution 
upon  any  judgment  for  any  debt  or  damages  not  exceeding  the  sum  of  20/." 
^___  But,  taking  the  preamble  together  with  the  enacting  part,  the  word 
^*>J  *«  damages"  must  be  construed  to  mean  only  such  damages  as  are  given 
in  satisfaction  of  what  is  properly  called  a  debt. 

The  court  (b)  refused  the  application,  saying  that  they  considered  the  case 
to  be  within  the  statute. 


» 


Tauvtov  J.  sat  in  the  Bail  Court  this  term. 

Lord  Djbmman  C.  J.,  Littlkdals,  Pabks  and  Pattbsox  Js. 


HENRY  MOORE  and  CHARLES  MOORE  t>.  WILLIAM  TAYLOR. 

An  insurance  was  made  on  a  ship  at  and  from  St.  Vincent,  barbadoes,  and  all  or  any  of 
the  West  India  Islands,  to  her  port  or  ports  of  discharge  and  loading  in  the  United 
Kingdom,  during  her  stay  there,  and  thence  back  to  Barbadoes  and  all  or  any  of  the 
West  India  Colonies,  until  the  ship  should  have  arrived  at  her  final  port  as  aforesaid : 
Hd**,  that  the  adventure  terminated  at  the  place  in  the  West  India  Colonies  where  she 
substantially  discharged  her  cargo  from  the  United  Kingdom. 

The  ship  discharged  all  the  cargo,  except  some  coals  and  bricks,  at  Barbadoes,  and  was 
proceeding  elsewhere  for  a  fresh  cargo.  It  became  a  question,  on  the  evidence, 
whether  the  coals  and  bricks  were  retained  for  the  mere  purpose  of  ballast  The  jury 
having  found  that  the  cargo  was  substantially  discharged,  the  court  refused  to  disturb 

the  verdict. 

* 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Decagon,  at  and  from  St. 
Vincent,  Barbadoes,  and  all  or  any  of  the  West  India  islands  (Jamaica  and 
St.  Domingo  excepted)  to  her  port  or  ports  of  discharge  and  loading  in  the 
United  Kingdom,  during  her  stay  there,  and  then  back  to  Barbadoes  and  all 
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or  any  of  the  West  India  colonies  (Jamaica  and  St.  Domingo  excepted,)  until 
the  ship  should  he  arrived  to  her  final  port  as  aforesaid;  with  liberty  for 
the  ship,  in  that  voyage,  to  proceed  to,  and  touch  and  stay  at  any  ports  or 
places  whatsoever,  and  to  load  and  unload  goods  at  all  places  she  might  call  at 
On  the  trial  before  Denman  C.  J.,  at  Guildhall,  at  the  sitttings  after  last 
Hilary  term,  the  only  question  was,  whether  the  adventure  had  or  had  not 
terminated  before  the  loss  of  the  vessel.  It  appeared  that  the  plaintiffs  were 
owners  of  *the  ship,  residing  at  Barbadoes.  The  vessel  sailed  from  ft 
Barbadoes  on  the  10th  of  May,  1821,  and  arrived  at  Liverpool  in  June  L  *° 
1821.  At  Liverpool  she  took  on  board  an  assorted  cargo,  of  which  a  part 
consisted  of  fifty  tons  of  coals  in  bulk,  and  fifteen  thousand  common  bricks. 
The  coals  and  bricks,  with  other  articles  of  the  cargo,  were  expressly  ordered 
by  letter  from  the  owners  to  their  correspondent  at  Liverpool ;  and  they  were 
mentioned  in  the  invoice  and  in  the  bill  of  lading  as  part  of  the  cargo  shipped 
there.  The  value  of  the  bricks  and  coals  together  was  between  one  seventeenth 
and  one  eighteenth  of  the  value  of  the  whole  cargo :  the  weight  of  the  two  was 
about  eighty  tons,  and  the  burthen  of  the  vessel  two  hundred  tons.  She 
sailed  from  Liverpool  on  the  1st  of  July  1831,  and  arrived  at  Barbadoes  on 
the  2d  of  August  1881.  The  whole  cargo,  with  the  exception  of  the  coals  and 
bricks,  was  discharged  at  Barbadoes ;  and  three  hundred  and  thirty  empty 
molasses  casks  were  there  taken  on  board  by  the  same  boats  which  took  the 
cargo  ashore.  The  vessel  was  about  to  sail  from  Barbadoes  to  Berbice,  for 
the  purpose  of  procuring  a  cargo,  on  the  11th  of  August,  but  was  totally  lost 
in  a  hurricane  on  the  night  of  the  10  th.  On  the  31st  of  July,  two  days  before 
the  arrival  of  the  Decagon  at  Barbadoes,  the  plaintiffs  sent  to  their  correspon- 
dent at  Berbice  a  letter  containing  the  following  passage: — "We  have 
determined  on  sending  over  the  Decagon  with  as  many  rum  puncheons  as  sho 
can  carry  besides  the  coals  and  bricks  that  she  is  ballasted  with;  and  we 
request  that  you  will  engage  as  much  molasses  as  will  load  her,  say  three 
hundred  and  thirty  puncheons."  It  was  shown  that  both  coals  and  bricks 
were  at  a  higher  price  at  Berbice  than  at  Barbadoes.  It  was  also  shown  that 
some  ballast  was  necessary  for  the  voyage  from  Barbadoes*  to  Berbice ; 
and  one  witness  stated  that  the  coals  and  bricks  were  more  than  was  l  ' 
required  for  that  purpose.  The  counsel  for  the  defendant  contended,  that  the 
adventure  was  determined  at  Barbadoes,  the  ship  having  discharged  all  but 
the  coals  and  bricks,  which,  he  suggested,  were  retained  merely  as  ballast. 
The  learned  Judge  directed  the  jury  to  find  for  the  defendant,  if  they  thought 
that  the  cargo  had  been  substantially  discharged  at  Barbadoes.  The  verdict 
was  for  the  defendant. 

Sir  James  Scarlett  now  moved  for  a  new  trial.  First,  assuming  that  the 
cargo  was  discharged  at  Barbadoes,  the  jury  should  have  been  directed  to 
consider,  whether  the  vessel  had  arrived  at  her  final  resting-place  from  the^ 
voyage  which  commenced  at  Liverpool.  The  ship  was  covered  by  the  policy 
so  long  as  she  was  proceeding  to  any  West  India  colony  not  excepted,  in 
pursuance  only  of  the  purpose  of  that  voyage.  The  owner  could  not  decide, 
before  her  arrival  at  Barbadoes,  at  what  place  she  should  terminate  the  voyage, 
and  commence  a  new  adventure ;  and  accordingly  the  words  inserted  in  the 
policy  are,  "  arrived  at  her  final  port,"  not  "  her  final  port  of  discharge/'  It 
could  not  be  contended  that,  if  she  had  sailed  from  Liverpool  without  any  cargo 
at  all,  she  would  not  have  been  protected  by  the  policy  to  Barbadoes :  it  cannot, 
therefore,  be  held  that  the  duration  of  the  protection,  in  the  present  oase,  is  to 
be  measured  by  the  time  the  cargo  remains  on  board ;  for,  as  the  policy  is  on 
the  ship  alone,  its  construction  cannot  be  altered  by  the  circumstance  of  her 
having  or  not  having,  a  cargo.  In  Inglis  v.  Vaux,  3  Camp.  437,  the  insurance 
was  at  and  from  Liverpool  to  Martinique,  *and  all  or  any  of  the  Wind-  mft 
ward  and  Leeward  Islands,  with  liberty  to  touch  at  any  ports  or  places  t 
whatsoever;  and  Lord  Ellenborough  held,  that  the  risk  of  the  underwriters 
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ceased  as  soon  as  the  disposal  of  the  cargo  from  Liverpool  had  ceased  to  be  the 
sole  object  of  the  ship.  But,  in  the  present  case,  the  ship  had  never  been  em- 
ployed on  any  purpose  besides  the  disposal  of  the  cargo  from  Liverpool ;  and  she 
was  therefore  protected  till  her  arrival  at  the  port  at  which  it  was  proposed  that 
she  should  take  in  a  fresh  cargo.  Secondly,  admitting  that  the  jury  were  rightly 
directed,  their  verdict  is  contrary  to  the  evidence.  The  cargo  was  not  finally 
discharged  till  the  coals  and  bricks  were  unshipped.  They  were  originally 
shipped  as  part  of  the  cargo.  rPARKl  J.  They  might  have  been  retained  on 
board  for  ballast  merely,  though  a  part  of  the  cargo  at  first.]  They  would  not 
cease  to  be  a  part  of  the  cargo.  A  vessel  might  contain  no  ballast  whatever 
which  was  not  of  the  same  kind  as  the  cargo  itself.  She  might  be  laden,  for 
instance,  with  pig  iron  exclusively ;  but  she  could  not  be  said  to  be  without 
a  cargo,  because  the  pig  iron  served  for  ballast.  Besides,  the  proportion  which 
the  weight  of  the  coals  and  bricks  bore  to  the  tonnage  of  the  vessel  was 
beyond  the  ordinary  rate  of  ballast. 

Ltttlsdale  J.  I  should  probably  have  arrived  at  a  conclusion  different 
from  that  of  the  jury ;  for  the  proportion  of  the  bricks  and  coals  to  the  rest  of 
the  cargo  does  appear  to  me  to  be  very  large  for  articles  which  were  to  serve 
as  mere  ballast,  and  there  is  no  doubt  of  their  having  been  originally  taken 
out  as  merchandise.  That,  however,  was  entirely  a  question  for  the  jury,  who 
_  *were  to  determine  what  was  substantially  the  port  of  discharge.  I  can- 
^9J  not  say  that  they  have  determined  improperly.  Then  the  only  question 
for  us  is  the  construction  of  the  policy.  Now  the  first  expression  used  in  it, 
relatively  to  the  duration  of  the  adventure,  is  "  port  or  ports  of  discharge  and 
loading  in  the  United  Kingdom ;"  the  words  "  final  port"  do  not  occur  till  a 
later  part  of  the  instrument,  and  they  must  be  interpreted  by  the  aid  of  the 
earlier  words.  I  am  of  opinion,  therefore,  that  the  risk  was  meant  to  end  as 
soon  as  the  substantial  purpose  of  the  voyage,  that  is,  the  delivery  of  the  cargo, 
was  completed ;  and  I  cannot  agree  that  it  was  to  continue  while  the  empty 
ship  was  on  a  seeking  voyage  for  a  fresh  cargo. 

Parks  J.  I  am  entirely  of  the  same  opinion.  It  is  contended  that  the 
adventure  continued,  not  only  till  the  cargo  was  discharged,  but  during  all  the 
time  for  which  the  vessel  should  be  seeking  a  fresh  cargo.  But  it  seems  to 
me  impossible  to  put  so  wide  a  construction  on  the  policy.  "  Final  port" 
must  mean  the  port  which  is  final  with  reference  to  the  goods  to  be  taken  on 
board  in  the  United  Kingdom.  The  case  is  not  distinguishable  from  Inglis  v. 
Vaux,  3  Camp.  437.  Then  as  to  the  question  of  the  discharge  of  the  cargo, 
that  was  entirely  for  the  jury.  They  were  to  decide  whether  that  which 
remained  on  board  was  there  as  cargo  or  as  ballast.  Some  ballast  would  be 
required  while  the  ship  was  seeking  a  cargo,  and  the  letter  of  the  31st  of  July 
treats  the  coals  and  bricks  as  ballast.  I  cannot,  however,  say  that  I  should 
«q-|  have  decided  the  question  as  they  have  done )  *but  they  are,  probably, 
-J  better  judges  of  such  matters  than  I  am. 

Patteson  J.  I  think*  the  words,  "  final  port  as  aforesaid/'  must  be  con- 
strued with  reference  to  the  voyage  insured.  That  voyage  was  to  the  ship's 
port  or  ports  of  discharge  and  loading  in  the  United  Kingdom,  and  thence 
hack  to  Barbadoes,  and  all  or  any  of  the  West  India  colonies.  The  voyage 
must  be  concluded  on  the  discharge  of  the  cargo  in  Barbadoes,  or  any  of  the 
West  India  colonies.  The  other  question  was  altogether  for  the  jury.  I  was 
certainly  struck  with  the  evidence  of  the  intention  to  send  the  coals  and  bricks 
to  Berbice.  On  the  other  hand,  the  letter  of  the  31st  of  July  directs  that  the 
puncheon  sent  from  Barbadoes  should  be  filled  at  Berbice ;  and  speaks  of  the 
coals  and  bricks  as  ballasting  the  vessel.  I  cannot  say  that  the  jury  were 
wrong ;  they  are  more  competent  judges  on  such  a  question  than  I  am. 

Loan  Djbnman  C.  J.  concurred.  Bule  refused. 
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Where  an  executor  pleads  plena  administraTit,  and  shows  payments  made  by  him  to 
the  extent  of  the  assets  proved  by  the  plaintiff  to  have  oome  to  his  hands,  the  plaintiff 
may  show  in  answer  that  the  funds  so  applied  did  not  come  to  the  defendant  as 
executor,  but  were  handed  to  him  in  trust  to  pay  the  testator's  debts,  and  were  not 
part  of  the  assets  at  first  proved  to  have  oome  to  his  hands. 

If  an  attorney  of  a  person  not  a  party  to  an  action,  having  refused  at  the  trial  to  produoe 
a  deed  belonging  to  his  client,  be  directed  by  the  Judge  to  give  parol  evidence  of  the 
contents,  the  parties  to  the  action  have  no  right  to  object  to  such  evidence  going  to 
the  jury,  even  upon  the  supposition  that  the  Judge  acted  erroneously. 

Assumpsit.  Plea,  plene  administraTit.  Replication  of  assets  in  hand. 
Issue  joined  thereon.  At  the  trial  before  Patteson  J.,  at  the  last  Spring 
assizes  at  Shrewsbury,  the  plaintiff  proved  a  prima  facie  case  of  assets  in  the 
hands  of  the  defendants.  The  defendants,  in  answer,  showed  payments  made 
by  them  to  the  amount  of  th3  assets  proved.  In  answer  to  this,  the  plaintiff 
called  a  witness,  who  was  an  attorney,  and  who  swore  to  having  paid  to 
Downes  the  husband,  after  the  death  of  the  testator,  a  large  sum  of  money 
(not  included  in  the  assets)  which  had  been  made  on  a  mortgage  made  to  the 
client  of  the  witness.  The  witness  brought  the  mortgage  deed  into  Court, 
under  a  subpcen&  duces  tecum,  but  refused  to  produce  it  He  was  then 
questioned  as  to  its  contents,  upon  which  the  defendant's  counsel  objected  that 
parol  evidence  could  not  be  given  of  the  deed.  The  learned  Judge  ruled,  that 
the  parol  evidence  was  (a)  admissible.  Upon  which  the  witness  himself 
asked,  whether  he  ought  to  state  the  contents  of  the  deed  ?  His  Lordship 
answered,  that  he  thought  he  ought  to  do  so.  The  witness  then  stated,  that 
the  deed  was  a  mortgage  of  some  real  property  of  the  testator.  The  mortgage 
was  executed  by  the  husband  Downes,  who  was  entitled  to  do  so  by  another 
deed,  giving  him  power  to  raise  money  by  sale  or  mortgage,  and  apply 
*the  money  so  raised  to  the  payment  of  the  testator's  debts.  This  deed  -p^ 
also  the  witness  refused  to  produce,  but  stated  the  contents.  The  "- 
plaintiff  then  showed  that  the  payments  proved  on  the  part  of  the  defendants 
had  been  made  within  a  day  or  two  of  the  day  on  which  the  money  raised  by 
the  mortgage  was  paid  to  the  husband ;  and  it  was  contended  that  this  was 
evidence  to  show  that  the  defendants  had  made  the  payments  on  which  they 
insisted,  not  out  of  the  assets  originally  proved  to  have  oome  to  their  hands, 
but  out  of  the  money  raised  to  pay  the  debts.  The  council  for  the  defendants 
objected  that  the  contents  of  the  deeds  ought  not  to  go  to  the  jury  as  evidence 
affecting  the  issue  between  the  parties,  and  that,  supposing  them  to  be  evidence 
for  that  purpose,  their  contents  ought  not  to  have  been  shown  by  the  parol 
evidence  of  the  attorney.  The  learned  Judge  overruled  both  objections ;  and 
he  left  it  to  the  jury  to  say  whether  they  believed  the  payments  to  have  been 
made  out  of  the  money  raised  by  the  mortgage,  or  from  the  assets  shown  in 
the  first  instance  to  have  come  to  the  hands  of  the  defendants ;  telling  them 
that,  in  the  former  case,  the  plaintiff  was  entitled  to  a  verdict  The  jury 
found  a  verdict  for  the  plaintiff;  and  leave  was  given  to  move  to  enter  a 
verdict  for  the  defendants,  on  the  plea  of  plene  administravit,  if  the  question 
ought  not  to  have  been  so  left  to  the  jury,  or  a  nonsuit,  if  the  contents  of  the 
deeds  were  improperly  admitted. 

Ludlow  Serjt.  now  moved  accordingly.  First,  the  defendants  were  entitled 
to  have  allowed  to  them  all  the  payments  made  by  them,  without  taking  into 
account  the  moneys  received  by  the  husband  in  consequence  of  this  mortgage. 
Those  moneys  were  not  ^assets ;  for  they  were  not  received  by  the  ^33 
husband  in  the  character  of  executor.     That  being  so,  he  was  entitled  *■ 

(a)  See  1  Starkie  on  EvicL  p.  87,  88,  note  (c)  (Ed.  1883.) 
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to  repay  himself,  oat  of  the  legal  assets,  whatever  rams  he  had  paid  from  other 
rands  to  satisfy  the  debts  chargeable  on  the  assets.  The  husband  is  made  a 
defendant  in  this  action  for  conformity,  as  being  the  husband  of  the  executrix, 
not  in  his  capacity  of  trustee.  Whether  he  was  entitled  to  advance  these 
sums,  in  the  first  instance,  from  the  monies  raised  by  the  mortgage,  is  a  ques- 
tion which  cannot  be  tried  in  a  court  of  law.  [Parks  J.  The  application  of 
the  trust  monies  has  not  been  taken  cognisance  of  here ;  the  question  has  been, 
whether  the  assets  have  been  exhausted.]  If  the  money  had  been  advanced 
by  a  stranger,  the  defendants  might  have  paid  him  out  of  the  assets,  and 
therefore  they  may  retain  in  this  case.  [Parks  J.  Then  you  should  show 
that,  if  this  trustee  had  been  a  third  party,  he  would  have  had  power  to  come 
on  the  executrix  for  repayment.]  The  conveyance  is  not  ordered  to  be  made 
out  and  out,  so  that  the  property  is  still  real  property.  [Littlxdale  J. 
Then  the  trustee  must  file  his  bill  in  equity.]  Secondly,  the  parol  evidence 
ought  not  to  have  been  required  from  the  attorney.  It  is  true  that  secondary 
evidence  had  become  admissible,  by  the  refusal  to  produce  the  deed.  But  the 
attorney  should  have  been  protected  from  giving  that  evidence,  as  well  as  from 
producing  the  title  deeds.  [Pattesok  J.  The  objection  was  not  made  on 
the  ground  of  the  witness  having  obtained  his  knowledge  by  a  professional 
communication  (a)].  Cur.  adv.  vult. 

«ii  *Lord  Penman  C.  J.  on  a  subsequent  day  delivered  the  judgment  of 
J  the  Court.  We  are  of  opinion,  first,  that  the  evidence  was  admissible 
for  the  purpose  for  which  it  was  produced ;  and,  secondly,  that,  whether  or  not 
the  privilege  of  the  mortgagee  extended  to  protect  him  from  the  attorney's 
giving  parol  evidence  of  the  contents  of  the  deed,  still  the  evidence  having 
actually  gone  before  the  jury,  the  defendants  were  not  a  privileged  party ;  and 
they,  therefore,  had  no  right  of  objection,  even  on  the  supposition  that  the 
learned  Judge  had  done  wrong.  Rule  refused. 

(a)  See  Brard  a,  Ackennan,  6  Esp.  K.  P.  C.  120. 


TURNER  v.  PYNE,  Gent,  one,  Ac.    April  17th. 

A  debtor  gave  a  cognovit  for  the  payment  of  his  debt  by  instalments  of  61,  with  a  pro- 
viso that  on  default  made  in  paying  any  instalment,  judgment  might  be  signed  and 
execution  Issue  for  the  whole.  By  agreement  of  even  date  with  the  cognovit,  a  third 
party  undertook  that,  within  seven  days  after  any  notice  given  to  him  for  that  pur- 
pose, the  debtor  should  attend  at  a  certain  place,  so  that,  in  oase  of  any  of  the  instal- 
ments not  being  previously  discharged,  a  ca.  sa.,  to  be  issued  on  the  judgment  to  be 
entered  up  on  the  oognovit,  might  be  duly  executed ;  and  in  default  of  the  debtor's 
appearing  at  the  time  and  place  stipulated,  the  surety  undertook  to  pay  the  debt  and 
costs.  The  first  instalment  being  unpaid,  and  notice  given,  the  debtor  appeared  at  the 
proper  time  and  place,  but  was  dismissed  on  promising  to  pay  the  W.  in  a  few  days, 
which  he  did. 

Held,  that  the  agreement  of  the  surety  was  satisfied  by  his  having  once  rendered  the 
debtor  to  be  taken  in  execution  on  the  cognovit ;  and  that  he  was  not  bound  to  pro* 
dace  him  again  upon  notice,  on  default  as  to  a  subsequent  instalment 

Assumpsit  on  the  following  agreement  :— 

"In  the  King's  Bench.  Between  William  Turner,  plaintiff,  and  Thomas 
Manning,  defendant. 

"  In  consideration  of  the  above-named  plaintiff  allowing  the  above-named 
defendant  time  for  payment  of  the  debt  and  costs  in  this  action,  amounting  in 
the  whole  to  87£,  and  also  in  consideration  of  the  plaintiff  accepting  from  the 
defendant  a  cognovit  actionem,  bearing  even  date  herewith!  for  the  payment 
mm  of  the  said  debt  and  costs  by  the  month,  by  instalments  of  5/.  ^therein 
J  mentioned,  I  the  undersigned  do  hereby  undertake  and  agree  to  and 
with  the  above-named  plaintiff  that  the  said  defendant  shall  personally  attend 
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at  the  office  of  Messrs.  Dover  and  Lawrence  in  Great  Winchester  Street,  Broad 
Street,  in  the  city  of  London,  within  seven  days  after  any  notice  requiring 
such  attendance  shall  he  given  to  me  or  left  at  my  office.  And  I  hereby 
undertake  and  agree,  that  the  plaintiff  shall  be  at  liberty  to  name  in  such 
notice,  if  he  pleases,  the  seventh  day,  at  the  hour  of  two  in  the  afternoon,  for 
the  attendance  of  the  said  defendant  at  the  place  aforesaid,  so  that,  in  the 
event  of  any  of  the  said  instalments  of  5/.  mentioned  in  the  said  cognovit  not 
being  previously  discharged,  a  writ  of  capias  ad  satisfaciendum,  to  be  issued 
on  the  judgment  to  be  entered  upon  the  said  cognovit,  may  be  duly  executed. 
And  in  default  of  the  said  defendant  attending  at  the  place  and  time  and  in 
the  manner  stipulated,  I  undertake  to  pay  the  said  debt  and  costs,  and  all 
subsequent  costs  to  be  occasioned  by  the  non-payment  thereof,  or  of  any  of 
the  instalments  thereof  as  aforesaid.  And  I  make  this  undertaking  absolute  ; 
it  being  the  intention  thereof  that,  in  the  event  of  the  said  defendant  being, 
from  any  cause,  privileged  or  protected  from  arrest  at  the  time  to  be  mentioned 
in  such  notice  as  aforesaid,  the  amount  of  the  said  debt  and  costs,  shall  become 
payable  by  me.     As  witness,  Ac."  [Signed  by  the  defendant.] 

The  declaration  stated  that  the  plaintiff,  in  consideration  of  the  above 
agreement,  gave  time  to  Manning  and  took  the  cognovit :  and  that  afterwards, 
and  while  the  debt  and  costs  remained  unpaid,  the  plaintiff  gave  the  defendant 
a  notice,  requiring  that  Manning  should  *attend  at  Messrs.  Dover  and  ft 
Lawrence's  office,  on  the  23d  of  June  at  two  in  the  afternoon ;  but  that  l  ® 
the  defendant  deceived  the  plaintiff  in  this,  that  Manning  did  not  attend  there 
at  the  time  specified,  nor  within  seven  days  after  the  notice,  whereby  the 
plaintiff  was  deprived  of  the  opportunity  of  proceeding  against  him,  and  was 
put  to  expense,  &c.  The  count  then  stated  a  second  notice,  to  attend  on  the 
24th  of  July,  and  default  on  that  day :  and  that  the  debt  and  costs,  and 
subsequent  costs  occasioned  by  the  non-payment,  amounted  to  50/.,  of  which 
the  defendant  had  notice,  but  refused  to  pay  the  same  on  request.  Plea, 
non-assumpsit.  At  the  trial  before  Denman  G.  J.  at  the  sittings  at  Guild- 
hall after  last  Hilary  term,  the  plaintiff  proved  the  above  agreement,  and  the 
cognovit,  which  empowered  him  to  enter  upon  judgment  for  the  whole  debt 
remaining  due,  and  costs,  on  default  in  paying  any  instalment.  It  further 
appeared  that  the  first  instalment,  due  on  the  18th  of  June,  was  not  then 
paid,  whereupon  the  plaintiffs  gave  the  defendant  a  seven  days  notice,  that 
the  personal  attendance  of  Manning  was  required  at  Messrs.  Dover  and 
Lawrence's  at  two  o'clock  on  the  23d,  in  order  that  he  might  be  taken  in 
execution  for  the  debt  and  costs  in  the  action  Turner  v.  Manning.  In  the 
mean  time  judgment  was  entered  up,  and  a  ca.  sa.  issued.  Manning  (having 
received  notice  from  the  defendant)  attended  at  Dover  and  Lawrence's  on  the 
23d,  before  two  o'clock,  and  stated  his  readiness  to  surrender  at  the  time 
named :  but  those  gentlemen,  after  some  conversation  with  Manning,  said 
they  did  not  wish  to  take  him,  but  only  to  fix  the  security ;  and  they  dis- 
missed him,  on  his  promise  to  pay  the  instalment  on  the  following  Friday, 
which  he  did,  being,  on  that  occasion,  accompanied  by  a  clerk  of  *the  ^ 
defendant.  The  next  instalment  became  due  on  the  15th  of  July,  and  L  ' 
was  not  paid,  upon  which  Dover  and  Lawrence  again  served  a  notice  on  the 
defendant  to  the  same  effect  as  before,  but  no  attendance  was  given  in  con- 
sequence, nor  was  the  instalment  paid.  This  action  was  therefore  brought  to 
recover  the  whole  debt  remaining  due,  and  costs.  The  defendant  contended 
that,  after  he  had  once  complied  with  the  terms  of  his  agreement  by  having 
the  debtor  in  readiness  to  render  at  the  time  appointed,  he  was  discharged 
from  all  subsequent  liability,  and  on  this  ground  the  plaintiff  was  nonsuited. 

Sir  James  Scarlett  now  moved  for  a  new  trial.  The  transaction  as  to  the 
first  instalment  did  not  discharge  the  defendant.  The  indulgence  then  given 
to  Manning,  even  if  it  exonerated  the  surety  as  to  that  instalment,  did  not 
operate  upon  the  subsequent  ones.    The  eontract  applied  to  each  as  it  became 
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doe.  It  was  to  render,  in  the  event  of  any  of  the  instalments  being  in 
arrear.  The  cognovit  enabled  the  plaintiff,  on  default  in  any  one  of  the 
payments,  to  enter  up  judgment  and  take  out  execution  for  the  whole 
remaining  debt.  Upon  notice  given  to  the  surety  of  default  as  to  the  first 
instalment,  the  debtor  appears  and  satisfies  the  demand.  The  surety  was 
bound  to  have  him  ready  to  render  in  execution,  or  pay.  On  payment  of 
what  was  due,  the  surety  was  discharged  so  far,  but  not  as  to  future  defaults. 
He  might,  instead  of  producing  the  debtor,  have  sent  to  the  plaintiff,  and 
paid  the  instalment.  But  in  that  case,  it  cannot  be  contended  that,  on  non- 
payment of  the  next  5/.,  the  agreement  would  not  have  attached. 
*go-i       *Littlu>al*i  J.    I  do  not  think   the  meaning  of  this  agreement 

-*  was  that  the  surety  should  be  obliged  to  render  the  debtor  toties 
quoties.  The  cognovit  enables  the  plaintiff  to  enter  up  judgment  and  sue 
out  execution  for  the  whole  debt,  on  default  made  in  paying  any  of  the 
instalments.  Then  the  agreement  is  that,  on  notice  to  the  surety,  the  debtor 
shall  personally  appear  at  the  place  named,  so  that  in  the  event  of  any  of  the 
instalments  not  being  previously  discharged,  a  writ  of  ca.  sa,,  to  be  issued 
on^the  judgment  to  be  entered  up  on  the  said  cognovit,  may  be  duly 
executed ;  and,  in  default  of  such  appearance,  the  surety  shall  pay  the  debt 
and  costs  and  all  subsequent  costs  to  be  occasioned  by  the  nonpayment  thereof, 
or  of  any  of  the  instalments,  as  aforesaid.  The  words  "  any  of  the  instal- 
ments" refer  to  the  case,  which  might  happen,  of  two  or  three  having  been 
paid  before  default,  and  the  rest  remaining  due.  The  object  of  the  agreement 
was  that,  upon  any  default  made,  the  plaintiff  should  have  execution,  and 
should  have  it  without  trouble,  by  means  of  the  present  defendant's  under- 
taking. But  that  execution,  if  the  plaintiff  chose  to  avail  himself  of  it,  could 
not  be  for  5/.  only :  it  must  have  been  for  the  whole  debt ;  and  if  the  surety 
produced  the  debtor  once,  ready  to  surrender  to  such  execution,  I  think  that 
satisfied  the  agreement. 

Parks  J.  The  defendant  stood  in  the  situation  of  bail,  obliged  to  render 
the  debtor,  Or  answer  for  the  debt.  But,  upon  this  cognovit,  the  plaintiff 
could  only  take  out  one  execution,  either  for  all  the  instalments,  or  for  the 
balance,  if  some  had  been  paid ;  and  the  surety  performed  his  part  by  having 
tag.,    die  debtor  ready  *to  surrender  to  such  execution  at  any  one  time  when 

J  he  was  called  upon.  It  was  in  the  plaintiff's  choice  whether  or  not  he 
would  sue  out  execution  on  the  first  default :  he  chose  to  take  that  course,  and 
to  call  on  the  present  defendant  to  render  the  debtor ;  the  defendant,  as  he 
was  bound,  produced  him ;  but  the  plaintiff  then  said,  "  I  will  not  take  the 
party  in  execution ;  I  wish  to  fix  the  surety."  The  surety  could  not  be  bound 
to  produce  him  again. 

Pattsson  J.  The  surety's  undertaking  was,  in  substance,  to  produce 
the  man  to  be  taken  in  execution.  When  he  has  produced  him,  he  is  dis- 
charged from  his  agreement.  If  the  contract  had  been  to  produce  the  party 
from  time  to  time,  as  default  was  made  upon  each  separate  instalment,  the 
case  would  have  been  different. 

Lord  Den  man  C.  J.  I  think  that,  upon  the  true  construction  of  this 
agreement,  if  the  defendant  produced  the  debtor  once  for  the  purpose  of  being 
arrested,  all  that  lay  upon  him  was  done.     There  will,  therefore,  be  no  rule. 

Rule  refused. 
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•CAMPBELL  v.  FLEMING  and  Another.    April  18th.       [*40 

If  t  party  be  induced  to  purchase  an  article  by  fraudulent  misrepresentations  of  the 

seller  respecting  it,  and,  after  discovering  the  fraud,  continue  to  deal  with  the  artiele 

as  his  own,  he  cannot  recover  back  the  money  from  the  seller. 
Per  Lord  Denman  C.  J.,  Littlbdalb  J.  and  Patteson  J.,  the  right  to  repudiate  the 

contract  is  not  afterwards  revived  by  the  discovery  of  another  incident  in  the  same 

fraud. 

Assumpsit  for  money  had  and  received.  Flea,  the  general  issue.  On  the 
trial  before  Denman  C.  J.,  at  the  sittings  after  last  Hilary  term,  at  Guildhall, 
the  plaintiff  proved  that,  in  consequence  of  an  advertisement  in  the  newspapers, 
he  entered  into  a  negotiation  for  the  purchase  of  some  shares  in  a  supposed 
joint  stock  mining  company,  and,  upon  representations  made  to  him  by  the 
agents  of  the  defendants,  became  the  purchaser  of  shares  to  a  large  amount. 
After  the  purchase  was  concluded,  he  discovered  that  the  statements  in  the 
advertisement,  and  many  of  the  representations  made  to  him  in  the  course  of 
the  negotiation,  were  fraudulent,  and  that  the  whole  scheme  was  a  deception. 
The  real  sellers  of  the  shares  were  the  defendants.  The  action  was  brought 
to  recover  back  the  money  paid  for  the  shares.  On  the  cross-examination  of 
the  plaintiff's  witnesses,  it  appeared  that,  subsequently  to  the  above  transac- 
tions, the  plaintiff  formed  a  new  company,  by  consolidating  the  shares  origi* 
nally  purchased  by  him  with  some  other  property  ;  and  he  sold  shares  in  the 
new  company,  thereby  realizing  a  considerable  sum  of  money.  Evidence  was 
further  given  on  the  part  of  the  plaintiff,  to  show  that,  at  the  time  of  the  ori* 
ginal  purchase,  an  outlay  of  85,0002.  was  represented  to  him  to  have  been 
made  by  the  supposed  mining  company  in  the  purchase  of  property,  which 
outlay  in  fact  had  not  amounted  to  5000/.,  and  that  this  part  #of  the.-*,., 
fraud  was  not  discovered  by  him  till  after  he  had  disposed  of  the  shares  L 
in  the  new  company.    The  Lord  Chief  Justice  nonsuited  the  plaintiff. 

F.  Pollock  now  moved  for  a  rule  to  show  cause  why  the  nonsuit  should  not 
be  set  aside  and  a  new  trial  had.  The  plaintiff  is  entitled  to  recover  the 
money  paid  for  the  shares,  the  consideration  for  the  payment  having  totally 
failed.  No  contract  oan  arise  upon  a  mere  fraud ;  and  the  transaction  upon 
which  the  shares  were  purchased,  is  shown  by  the  evidence  to  have  been  * 
fraud  ab  initio.  Then  it  cannot  be  said  that  the  plaintiff,  by  his  subsequent 
proceedings,  has  adopted  the  contract ;  for  there  never  was  any  oontraot  in  exis- 
tence. But,  supposing  the  plaintiff  had  adopted  a  contract,  he  was  entitled  to 
repudiate  it  on  discovering  a  fraud  of  which  he  was  before  ignorant.  Any  act 
of  the  plaintiff,  which  is  relied  upon  as  showing  a  waiver  of  his  objection  to 
the  fraud,  must  be  shown  to  have  been  performed  by  him  after  full  knowledge 
of  that  fraud. 

Littlkdaijc  J.  It  seems  to  me  that  this  nonsuit  was  right.  No  doubt 
there  was,  at  the  first,  a  gross  fraud  on  the  plaintiff  But  after  he  had  learned 
that  an  imposition  had  been  practised  on  him,  he  ought  to  have  made  his  stand. 
Instead  of  doing  so,  he  goes  on  dealing  with  the  shares;  and,  in  fact,  disposes 
of  some  of  them.  Supposing  him  not  to  have  had,  at  that  time,  so  frill  a 
knowledge  of  the  fraud  as  he  afterwards  obtained,  he  had  given  up  his  right 
of  objection  by  dealing  with  the  property  after  he  had  once  discovered  that 
he  had  been  imposed  upon. 

♦Parks  J.  I  am  entirely  of  the  same  opinion.  After  the  plaintiff,  .^ 
knowing  of  the  fraud,  had  elected  to  treat  the  transaction  as  a  contract,  «- 
he  had  Tost  his  right  of  rescinding  it ;  and  the  fraud  could  do  no  more  than 
entitle  him  to  rescind.  It  is  said,  that  another  fraudulent  representation  was 
subsequently  discovered.  I  cannot,  however,  perceive  that  the  evidence  goes 
fax  enough  to  show  that  such  a  representation  was,  in  fret,  made. 
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Pattbson  J.  No  contract  can  arise  oat  of  a  fraud ;  and  an  action  brought 
upon  a  supposed  contract,  which  is  shown  to  have  arisen  from  fraud,  may  be 
resisted.  In  this  ease  the  plaintiff  has  paid  the  money,  and  now  demands  it 
back,  on  the  ground  of  the  money  having  been  paid  on  a  Toid  transaction* 
To  entitle  him  to  do  so  he  should,  at  the  tune  of  discovering  the  fraud,  have 
elected  to  repudiate  the  whole  transaction.  Instead  of  doing  so,  he  deals  with 
that  for  which  he  now  says  that  he  never  legally  contracted.  Long  after  this, 
as  he  alleges,  he  discovers  a  new  incident  in  the  fraud.  This  can  only  be 
considered  as  strengthening  the  evidence  of  the  original  fraud ;  and  it  cannot 
revive  the  right  of  repudiation  which  has  been  once  waived. 

Lord  Dsnman  C.  J.  I  acted  upon  the  principle  which  has  been  so  clearly 
put  by  the  rest  of  the  court.  There  is  no  authority  for  saying  that  a  party 
must  know  all  the  incidents  of  fraud  before  he  deprives  himself  of  the  right 
of  rescinding.  Rule  refused. 


*43]  'CAROLINE  KNIGHT  v.  GIBB8.    April  18*A. 

In  case  for  slanderous  words,  by  reason  of  which  the  plaintiff  was  turned  out  of 
her  lodging  and  employment,  it  appeared  that  the  defendant  complained  to  E.,  the 
mistress  of  the  house,  who  was  his  tenant,  that  her  lodgers,  of  whom  the  plaintiff 
-was  one,  behaved  improperly  at  the  windows ;  and  he  added  that  no  moral  person 
would  like  to  have  such  people  in  his  house.  E,  stated  in  her  evidence  that  she  dis- 
missed the  plaintiff  in  consequence  of  the  words,  not  because  she  believed  them,  but 
because  she  was  afraid  it  would  offend  her  landlord  if  the  plaintiff  remained : 

Held,  that  the  action  was  maintainable,  the  special  damage  being  the  consequence  of 
slanderous  words  used  by  the  defendant 

Ths  declaration  stated  that  the  defendant,  intending  to  cause  it  to  he 
believed  that  the  plaintiff  was  an  unchaste  and  vicious  person,  uttered  certain 
words  of  her  (which  were  set  out),  to  one  Hannah  Enock.  Special  damage 
that,  by  means  of  the  committing  of  the  said  grievances,  the  plaintiff,  who 
had  been  and  was  in  the  service  and  employ  of  one  Samuel  Enock,  as  a  finisher 
of  straw  and  leghorn  hats,  which  said  Samuel  Enock  would,  but  for  the  pre- 
mises, have  continued  her  in  such  his  service  and  employ,  was  obliged  to  quit 
the  same.  Plea,  general  issue.  At  the  trial  before  Patteson  J.,  at  the  last 
Worcester  assises,  it  appeared  that  the  plaintiff  and  another  young  woman 
lodged  in  the  house  of  Enock,  whose  wife  was  a  straw-bonnet  maker,  and 
employed  them  in  the  way  of  her  business.  The  defendant,  who  was  the 
landlord  of  the  house,  and  lived  at  the  next  door  but  one,  came  to  Mrs.  Enock, 
and  spoke  to  her  of  the  plaintiff  and  her  fellow  ledger  as  follows : — "  I  am 
ashamed  of  their  conduct ;  they  were  singing  and  malting  a  noise,  and  tabour- 
ing  the  windows/'  (i.  e.  tapping  them  with  their  fingers) ;  "  it  is  no  use  their 
denying  it ;  their  conduct  is  shameful  and  disgraceful,  more  like  a  bawdy- 
house  than  anything  eke,  and  no  moral  person  would  like  to  have  such  people 
in  his  house."  Mrs.  Enock,  alter  this  communication,  dismissed  the  plaintiff 
and  her  companion ;  and  she  gave  the  following  evidence  as  to  her  motives. 
*44 -.   "  I  dismissed  her"  (the  plaintiff)  "  because  I  thought  it  *would  offend 

J  the  defendant  to  keep  her  longer ;  it  waa  in  consequence  of  what  he  had 
said.  It  was  not  because  I  believed  the  words,  but  because  I  was  afraid  that 
it  would  offend  the  defendant  to  keep  her  \  he  was  my  landlord,  and  came  to 
complain  of  the  conduct  of  my  lodgers."  It  was  contended  that  the  plaintiff 
ought  to  be  nonsuited,  inasmuch  as  the  witness  acknowledged  that  she  did 
not  believe  the  defendant's  words ;  and,  therefore,  the  alleged  special  damage 
was  not  properly  the  result  of  the  imputation  complained  of.  The  learned 
Judge  refused  to  stop  the  case,  but  gave  leave  to  move  to  enter  a  nonsuit.  The 
jury  found  for  the  plaintiff. 

Talfourd,  Serjt,  now  moved  to  enter  a  nonsuit,  or  for  a  new  trial.    To 
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support  such  an  action  as  this/ the  damage  ought  to  flow,  not  merely  from  the 
words  in  whioh  an  imputation  is  conveyed,  but  from  the  slanderous  imputation 
as  such.  Here  it  was  proved  that  the  damage  did  not  flow  from  the  slander, 
as  such.  The  dismissal  of  the  plaintiff  resulted  from  an  implied  wish  of  the 
landlord,  which  would  have  had  the  same  effect,  although  the  intimation  of  it 
had  not  been  accompanied  by  the  accusations  complained  of.  Vicars  v.  Wil- 
cocks,  8  East,  1,  bears  some  resemblance  to  this  case ;  but  there,  it  is  true, 
in  addition  to  the  words  spoken,  there  was  an  act  done  by  a  third  person,  from 
which  the  special  damage  might  have  resulted.  It  was  further  contended,  at 
the  trial  of  the  present  cause,  that  the  communication  might  be  considered  as 
a  privileged  one,  if  made  bona  fide  by  the  defendant,  as  a  landlord  to  his 
tenant ;  but  the  learned  Judge  was  of  opinion,  that  the  words  proved  r# ,  g 
♦were  not  such  as  could  be  protected  by  the  relation  of  landlord.  [Pat-  *~ 
teson  J.  I  have  no  recollection  of  having  left  it  so  to  the  jury  ;  and  the 
point  was  not  put  to  me  as  a  ground  of  nonsuit.]  (a) 

Lord  Denman  C.  J.  As  to  the  latter  point,  if  there  was  ground  for  sup- 
posing this  a  bond,  fide  communication  from  a  landlord  to  his  tenant,  that  was, 
no  doubt,  a  proper  consideration  to  be  submitted  to  the  jury  :  but  it  is  not 
shown,  in  support  of  the  present  application,  that  the  learned  Judge's  atten- 
tion was  called  to  this  point,  or  that  he  misdirected  the  jury  upon  it.  As  to 
the  other  question :  the  witness  says,  that  she  did  not  dismiss  the  plaintiff 
from  believing  the  defendant's  words,  but  because  she  was  afraid  it  would 
offend  him  to  keep  her ;  he  was  her  landlord,  and  came  to  complain  of  the 
conduct  of  her  lodgers.  I  think,  on  consideration,  that  we  ought  not  to  allow  this 
statement  to  defeat  the  action.  It  would  be  speculating  too  finely  on  motives  : 
and  such  a  disposition  in  the  court  would  too  often  put  it  in  the  power  of  an 
unwilling  witness  to  determine  a  cause  against  the  plaintiff.  The  proper  ques- 
tion is,  whether  the  injury  was  sustained  in  consequence  of  slanderous  words 
having  been  used  by  the  defendant.  And  supposing  we  were  at  liberty  to 
speculate  on  the  motives  of  parties  in  the  manner  contended  for,  I  am  still  not 
sure  that  we  should  be  right  in  saying,  in  such  a  case  as  this,  that  the  injury 
sustained  was  not  the  consequence  of  the  slander;  because  it  may  often  happen 
that  a  person  *may  not  believe  what  is  told,  and  yet  not  have  courage  ^m* 
to  keep  the  individual  who  labours  under  the  imputation.  L 

Parke  J.  (a)  If  the  learned  Judge  had  stated  to  the  jury  that  the  defen- 
dant was  not  protected  by  the  relation  of  landlord,  in  which  he  stood,  I  should 
have  thought  that  a  ground  of  motion  for  a  new  trial ;  for  I  am  not  satisfied 
that  that  relation  might  not  have  justified  him,  if  it  had  appeared  that  such 
conduct  was  pursued  on  his  premises  as  would  have  exposed  him  to  danger 
for  keeping  a  disorderly  house.  At  the  same  time,  the  jury  might  have  been 
induced,  by  the  nature  of  the  words  used,  to  think  that  the  communication 
was  not  made  on  this  account,  but  from  improper  motives.  It  does  not  appear 
that  the  learned  Judge's  attention  was  called  to  the  point,  and  probably  it  was 
felt  that,  if  that  question  had  gone  to  the  jury,  the  result  would  have  been 
the  same  as  in  fact  it  ultimately  was.  At  all  events,  no  misdirection  appears. 
Then  the  remaining  question  is,  whether  the  special  damage  so  resulted  from 
the  words  used  as  to  afford  ground  for  this  action.  It  is  said  that  the  witness 
would  have  turned  the  plaintiff  away  on  the  defendant's  wish  to  that  effect 
being  intimated,  although  no  slanderous  words  had  been  used.  But  it  is  clear 
that  if  the  words  in  question  had  not  been  used,  the  plaintiff  would  not  have 
been  dismissed ;  and  it  is  sufficient  for  this  action,  to  show  that  she  was  turned 
out  in' consequence  of  such  words  of  the  defendant.  The  effect  of  the  evi- 
dence may  be  that  the  witness  would  have  turned  the  plaintiff  away  if  different 

(a)  It  did  not  appear  by  the  learned  Judge's  minutes,  or  from  the  notes  or  recollection 
of  counsel,  how  this  point  was  left  to  the  jury  in  summing  up,  nor  whether  the  learned 
Judge  was  requested  to  put  it  to  them  in  any  particular  manner. 

(b)  Littlkdalb  J.  had  left  the  Court 


46]  1  Adolphus  &  Elus.  47 

♦471  wor^s  ^*d  ^)een  Ilse^  5  DU*  deferent  words  were  not  used,  and  *she  was 
•*  sent  away  in  consequence  of  these.  In  Vicars  v.  Wilcocks,  8  East,  1 ; 
supposing  the  point  there  to  hare  been  rightly  decided,  there  were  two  distinct 
causes  of  the  special  damage ;  the  words  used,  and  an  act  done  by  a  third 
person ;  and  the  damage  might  have  resulted  from  either. 

Pattkson  J.  As  to  the  first  point,  I  have  no  recollection  of  the 
manner  in  which  the  case  went  to  the  jury :  but,  supposing  it  to  have  been 
put  to  them  in  the  proper  manner,  namely,  upon  the  question  whether  or  not 
the  words  were  used  by  the  defendant  bona  fide  in  his  character  of  landlord, 
I  think  the  jury  would  have  found  the  same  verdict  as  they  have ;  for  the 
words  were  stronger  than  the  defendant's  character  of  landlord  could  have 
warranted  him  in  using.  With  respect  to  the  other  point,  I  was  unwilling  to 
nonsuit,  because  the  case  was  different  from  any  I  was  acquainted  with.  It 
was  not  like  Vicars  v.  Wilcocks,  8  East,  1 ;  because  here  the  whole  cause  of 
the  special  damage  proceeds  from  the  defendant  himself;  nothing  is  done  by 
any  other  person.  The  effect  of  his  words^  is,  that  the  witness  treats  the 
plaintiff  as  a  person  whose  character  is  impeached  by  those  words,  and  at  the 
same  time  acts  upon  the  wish  of  the  defendant  intimated  in  them,  by  dis- 
missing the  plaintiff  from  her  house.  Rule  refused. 
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A  person  producing  documents  under  a  sabpcena  daces  tecum  need  not  be  sworn,  if  the 
party  by  whom  he  is  called  does  not  wish  to  examine  Mm. 

At  the  trial  of  this  cause  before  Aldersox  J.,  at  the  last  assizes  for 
Cumberland,  a  person  was  called  upon  under  a  subpoena,  duces  tecum,  to 
produce  a  book  belonging  to  certain  trustees  appointed  under  an  act  of 
parliament,  and  which  was  in  his  custody  as  their  clerk.  He  produced  the 
book,  and  the  plaintiff's  counsel,  by  whom  he  was  called,  having  no  question 
to  put  to  him,  and  being  prepared  with  other  evidence  to  identify  the  book, 
did  not  propose  to  have  him  sworn;  but  the  counsel  for  the  defendant 
insisted  that  this  should  be  done,  in  order  that  they  might  have  an  oppor- 
tunity to  cross-examine.  The  learned  Judge  refused  to  have  the  party  sworn. 
The  plaintiff  having  obtained  a  verdict. 

Dundas  now  moved  for  a  new  trial,  on  the  ground  that  a  person  attending 
with  documents  under  a  subpoena  duces  tecum  ought  to  be  sworn  before  he 
puts  them  in ;  but  he  admitted  that  the  contrary  had  been  decided  last  term  by 
the  Court  of  Exchequer,  in  Somers  t>.  Mosely,  4  Tyrwh.,  158,  2  Cro.  &  M.  477, 
and  that  if  this  Court  adhered  to  the  decisions  there  given,  he  could  not  sup- 
port his  motion. 

Loud  Denman  C.  J.  It  is  best  not  to  disturb  a  question  which  has  been 
fully  considered  and  decided. 

tAQ.      *Parkjb  J.     I  am  of  the  same  opinion.    I  always  thought  that  a 
4yJ  subpoenS,  duces  tecum  had  two  distinct  objects,  and  that  one  might  be 
enforced  without  the  other,  (a) 

Pattkson  J.  concurred.  Rule  refused. 

(a)  Ceomptok,  amicus  curia,  mentioned  a  case  at  Lancaster  in  which  Parks  J.  had 
ruled  according  to  the  present  decision.  And  see  Davis  v.  Dale,  1  M.  &  M.  614 ;  Simp- 
son v.  Smith,  1  Stark,  on  Et.  161,  note^n.) 
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DOE  dem.  BENJAMIN  HORNBY  v.  GLENN.    April  19th. 

Lessee  of  premises,  under  a  covenant  of  re-entry  if  the  rent  should  be  in  arrear  twenty- 
eight  days,  died  in  bad  circumstances,  and  his  brother  became  executor  de  son  tort 
B.,  bis  brother,  agreed  with  the  landlord  to  give  him  possession,  and  suffer  the  lease 
to  be  cancelled,  on  his  abandoning  the  rent,  whioh  was  twenty-eight  days  in  arrear, 
B.  afterwards  took  out  letters  of  administration : 
Beld,  that  the  agreement  of  B.,  as  executor  de  son  tort,  did  not  conclude  him  as 
rightful  administrator,  nor  give  a  right  of  possession  to  the  landlord  who  had  entered 
under  the  agreement,  but  who  had  not  made  any  formal  claim  in  respect  of  the  for- 
feiture, nor  taken  a  regular  surrender  of  the  lease. 

Ejectment  for  a  messuage,  &c.  At  the  trial  before  Taunton  J.,  at  the 
York  Lent  assizes  1834,  it  appeared  that  the  premises  were  demised  by  the 
defendant  to  Preston  Hornby,  bis  executors,  administrators,  &c.,  for  fourteen 
years  from  the  6th  of  April  1829.  The  lease  contained  a  proviso  for  re-entry 
in  case  the  rent  should  be  behind  and  unpaid  twenty-eight  days  after  any  of- 
the  specified  times  of  payment ;  and  that,  in  that  case,  the  lease,  and  every 
thing  therein  contained,  should  cease,  determine,  and  be  utterly  void.  Preston 
Hornby  died  on  the  5th  of  November  1833 ;  and,  on  the  25th  of  the  same 
month,  his  brother  Benjamin  Hornby,  the  lessor  of  the  plaintiff,  took  out 
administration  of  his  effects,  on  the  renunciation  of  the  widow  and  of 
other  parties  entitled.  The  intestate  died  in  bad  *circumstances.  On  .«* 
the  19th  of  November  the  defendant  went  to  the  house  to  ask  for  half  a  l 
year's  rent,  which  had  been  due  more  than  twenty-eight  days.  He  there 
found  the  lessor  of  the  plaintiff,  who  was  about  to  remove  the  effects  of  the 
deceased ;  and  a  verbal  agreement  was  made  between  them,  in  the  presence  of 
the  widow,  that  the  defendant  should  abandon  the  rent,  and  should  thereupon 
have  possession  of  the  premises,  and  the  lease  be  cancelled.  Upon  this 
agreement  the  defendant  obtained  possession;  but,  on  the  25th  of  November, 
the  lessor  of  the  plaintiff,  having  then  taken  out  administration,  tendered  the 
rent,  and  demanded  to  have  the  premises  given  up  to  him.  The  lease  had 
not  been  cancelled  or  surrendered  otherwise  than  as  above  stated. 

The  learned  Judge  was  of  opinion,  that  the  defendant  was  not  entitled  to 
possession  by  virtue  of  the  clause  of  re-entry,  inasmuch  as  he  had  made  no  formal 
demand  of  possession  :  and  that  he  could  not  avail  himself  of  the  specific  agree- 
ment with  the  lessor  of  the  plaintiff;  first,  because  it  was  not  a  valid  sur- 
render within  the  statute  of  frauds,  and,  secondly,  because,  if  it  had  been  so, 
the  lessor  of  the  plaintiff  had  no  right  to  make  it  before  he  had  taken  out 
administration.  A  verdict  was  therefore  taken  for  the  plaintiff  \  but  leave 
given  to  move  that  a  verdict  might  be  entered  for  the  defendant. 

F.  Pollock  now  moved  to  enter  a  verdict,  or  that  a  new  trial  might  be  had. 
There  was  a  valid  bargain  for  giving  up  the  premises,  in  consideration  that  the 
defendant  would  waive  the  right  of  re-entry  which  had  accrued  to  him. 
[Denman  C.  J.  The  lessor  of  the  plaintiff  had  no  power  to  make  it. 
Parke  J.  He  was  *nobody  at  that  time.]  In  Curtis  t;.  Vernon,  rtl;1 
8  T.  R.  587.  Lord  Kenyon  (citing  Vaughan  v.  Brown,  2  Stra.  1106,  L  51 
fully  recognizes  the  doctrine,  that  a  party  who  has  acted  as  executor  de  son 
tort  may  legalize  his  acts  done  in  that  capacity,  by  taking  out  letters  of 
administration.  So  here,  when  the  lessor  of  the  plaintiff  had  administered,  his 
bargain  with  the  defendant  became  valid  tend  binding.  If  his  own  act  was 
then  legalized,  so  was  that  of  another  whom  he  had  induced  to  concur  with 
him  in  it.  [Park  J.  You  seek  to  conclude  him  as  rightful  administrator,  by 
an  act  done  before  he  had  any  right.] 

Lord  Denman  C.  J.  It  would  be  very  strong  to  hold  that  the  lessor  of 
the  plaintiff  was  bound  after  he  became  rightful  administrator,  by  an  act  of 
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this  kind  done  by  him  while  he  was  an  executor  de  son  tort.  There  is  no 
ground  for  a  rule. 

LnTLEDALE  J.  concurred. 

Parke  J.  The  forfeiture  upon  the  covenant  of  reentry  did  not  give  the 
defendant  a  right  to  enter  without  demand  made  :  and  that  being  so,  his  title 
solely  depends  on  a  supposed  arrangement  with  parties  who  had  no  right  to 
make  it. 

Patteson  J.  concurred.  Bule  refused. 


«01*CHRISTOPHER  RICHARDSON  and  Another,  Ex'rs  of  PETER 
0ZJ  THOMAS  RICHARDSON,  v.  GIFFORD.    April  19tk. 

Declaration  stated,  that  in  consideration  that  the  defendant  had  become  tenant  to  the 
plaintiffs  of  the  premises,  upon  the  terms  that  he  should,  during  his  said  tenancy, 
keep  the  premises  in  tenantable  repair,  the  defendant  agreed  to  keep  the  same  in 
tenantable  repair  during  the  said  tenancy.  It  was  proved,  that  he  took  the  premises 
by  written  agreement,  for  three  years  and  a-quartcr,  and  engaged  to  keep  them  in 
good  repair  during  the  time  they  should  be  in  his  occupation ;  but  the  agreement 
was  neither  stamped  as  s  lease,  nor  signed  by  both  parties : 

Held,  that  the  defendant  was  bound  by  the  agreement  to  repair,  though  the  agreement 
was  void,  aa  to  the  duration  of  the  term,  by  the  statute  of  frauds ;  and  that  the  count 
was  applicable. 

Assumpsit  for  non-repair  of  premises  held  by  the  defendant  as  tenant  to 
the  plaintiffs.  The  first  two  counts  stated  an  agreement  by  the  defendant  to 
repair,  &c.  in  consideration  of  a  demise.  The  third  count  alleged,  "That,  in 
consideration  that  the  defendant,  at  his  request,  bad  become  and  was  tenant 
to  the  plaintiffs,  as  executors  as  aforesaid,  of  certain  otber  premises  with  the 
appurtenances,  of  the  plaintiffs  as  executors  as  aforesaid,  upon  and  subject  to 
the  terms  that  the  defendant  should,  as  such  tenant,  during  his  last- 
mentioned  tenancy,  kept  the  last-mentioned  tenements  in  tenantable  repair, 
order,  and  condition,  the  defendant  then  and  there  promised  the  plaintiffs  as 
such  executors,  to  keep  the  last-mentioned  tenements  in  tenantable  repair, 
order,  and  condition,  during  his  last-mentioned  tenancy.  And  although  such 
tenancy  continued  from  thence  hitherto,  to  wit,  &c,  yet  the  defendant  did  not 
nor  would  during  such  tenancy  keep  the  last-mentioned  tenements  in  tenant- 
able  repair,  order,  or  condition/'  &c.  Plea,  the  general  issue.  At  the  trial 
before  Denman  G.  J.,  at  the  sittings  in  London  after  last  Hilary  term  the 
following  instrument  was  offered  in  evidence.  It  was  dated  the  18th  of 
February  1829,  was  stamped  as  an  agreement,  signed  by  the  defendant, 
♦531  an(*  ■ddresaed  t°  Mrs*  *Richardson,  the  testator's  widow,  who,  according 
-*  to  the  case  for  the  plaintiffs,  acted  in  this  behalf  for  the  executors. 

"  Madam — I  engage  to  take  the  premises  (say  dwelling-house,  grounds, 
garden,  &c.,  together  with  the  field),  late  in  your  possession  at  Lay  ton,  from 
the  present  half-quarter  for  the  term  of  three  years,  at  the  rent  of  140/.  per 
annum,  payable  quarterly  on  the  four  most  usual  days,  including  in  the  first 
payment  the  amount  due  from  the  present  time  to  Lady-day  next.  I  further 
ecgage  to  keep  the  said  premises  in  good  repair  during  the  whole  of  the  time 
they  shall  be  in  my  occupation,  and  to  insure  the  house,  &c.  for  the  same  sum 
of  money  as  is  expressed  in  the  lease  from  Mr.  Copeland,"  ('the  headlandlord) 
"  as  well  as  to  pay  all  taxes,  rates,  &c.  for  which  you  would  have  been  liable 
if  still  occupying  the  said  house."     * 

The  defendant's  counsel  contended,  that  this  document  was  inadmissible  as 
a  lease,  because  not  properly  stamped ;  and  that  it  could  not  operate  as  an 
agreement  for  a  term  of  more  than  three  years,  because  it  was  not  signed  by 
both  parties,  according  to  29  Car.  2.  c.  3.  s.  1,  2.  The  Lord  Chief  Justice 
received  the  evidence,  subject  to  a  motion  to  enter  a  nonsuit.  It  was  proved 
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that  the  defendant  held  the  premises  for  something  more  than  three  years  ; 
and  evidence  was  given  as  to  the  non-repair.  The  Lord  Chief  Justice 
left  it  to  the  jury,  in  the  first  place,  whether  the  alleged  contract  was  made 
with  the  executors  or  the  widow  (as  to  which  there  was  much  dispute  on  the 
trial) ;  secondly,  whether  the  defendant  had  broken  his  contract,  which,  his 
Lordship  was  of  opinion,  bound  the  defendant  to  keep  the  premises  in  good 
and  tenantable  repair ;  and,  thirdly,  what  *was  the  amount  of  damage.  ^54 
The  jury  found  a  verdict  for  the  plaintiffs  for  100/.  *- 

Bompas  Serjt.  now  moved  to  enter  a  nonsuit,  according  to  the  leave 
reserved.  The  document  put  in  was  void  both  as  a  lease  and  as  an  agreement 
for  a  term  exceeding  three  years,  and  therefore  the  contract  declared  upon 
cannot  be  supported.  [Parks  J.  The  first  two  counts  state  a  demise,  but 
the  third  only  alleges  that,  in  consideration  of  the  defendant  having  become 
tenant  to  the  plaintiffs  on  certain  terms,  he  undertook  to  keep  the  premises  in 
tenantable  repair.  By  the  agreement  he  became  tenant  from  year  to  year, 
subject  to  such  of  the  conditions  as  were  applicable  to  that  species  of  tenancy.] 
A  mere  tenancy  from  year  to  year  is  not  a  consideration  for  undertaking  such 
a  liability ;  Doe  dem.  Kigge  v.  Bell,  5  T.  R.  471,  does  not  go  to  this  extent. 
The  contract  there  was  held  binding  as  to  the  time  of  quitting,  and  the  Court 
said  that  it  was  so  as  to  the  rent ;  but  not  that  the  tenant  was  bound  by  it  to 
repairs,  for  which  a  tenure  from  year  to  year  only  might  afford  no  compen- 
sation. [Lord  Denman  C.  J.  The  defendant  here  meant  to  bargain  for  a 
term  exceeding  three  years ;  it  turns  out  that  this  part  of  the  contract  is  in- 
valid, but  that  does  not  excuse  him  from  performing  his  own  engagements 
under  other  parts  of  the  agreement.]  Tho  same  might  be  said  if  he  had 
entered  under  such  an  agreement  as  this,  with  a  contract  to  build,  and  yet  he 
might  have  been  turned  out  at  the  end  of  two  years.  But  if  the  contract 
fails  on  one  side  it  should  also  on  the  other.  [Parke  J.  Probably,  if  he 
had  been  let  in  under  an  agreement  of  *that  kind,  and  incurred  expense  r*g~ 
in  pursuance  of  it,  a  court  of  equity  would  have  interfered :  a  contract  L 
to  build  a  house  would  be  inapplicable  to  this  uncertain  kind  of  an  agree- 
ment.] So  is  a  contract  to  repair :  and  a  court  of  equity  could  not  enforce  an 
agreement,  in  the  tenant's  favour,  against  the  statute  of  frauds. 

Littledale  J.  It  was  properly  left  to  the  jury,  whether  or  not  this  contract 
was  made  with  the  widow,  as  agent  of  the  executors ;  and  they  having  found 
that  it  wa9,  the  only  remaining  question  is,  whether  he  was  bound  by  the 
contract  to  keep  the  premises  in  tenantable  repair.  If  this  had  been  a  valid 
agreement  for  a  term  of  three  years  or  more,  it  is  clear  such  a  term  would  be 
a  sufficient  consideration  for  the  promise  on  his  part,  upon  which  the  count  in 
question  is  founded.  But,  it  is  said,  he  took  no  legal  estate  for  that  term, 
and  could  therefore  be  liable  only  to  such  repairs  as  a  tenant  from  year  to  year 
may  be  charged  with.  It  appears  to  me,  however,  that  in  a  case  of  this  kind 
(and  it  is  not  like  one  in  which  there  has  been  a  concealment  practised  as  to 
the  plaintiff's  title),  if  a  party  chooses  to  rely  on  being  merely  let  into  posses- 
sion, to  waive  a  lease,  and  at  the  same  time  to  engage  that  he  will  keep  the 
premises  in  tenantable  repair  during  the  whole  time  they  shall  be  in  his 
occupation,  he  is  bound  by  that  agreement. 

Parke  J.  In  the  first  two  counts  the  case  is  shaped  as  upon  a  demise  for 
a  term;  and  I  agree  that  those  counts  are  not  supported,  there  being  no 
contract  signed  by  both  parties,  and  no  lease  duly  stamped.  But  the  third 
count  is  free  from  this  objection,  and  is  sustained  by  the  evidence.  It  appears 
that  the  defendant  *made  a  contract  with"  Mrs.  Richardson,  by  which  he  r«g 
engaged  to  keep  the  premises  in  good  repair  during  all  the  time  they  L 
should  be  in  his  occupation  :  he  did  not,  by  that  contract,  legally  agree  for  a 
term  of  three  years ;  but,  in  point  of  law,  he  was  tenant  at  will  for  the  first 
year,  subject  to  the  terms  of  the  agreement  on  his  own  part;  and  afterwards 
tenant  from  year  to  year,  subject  still  to  that  agreement;  which  bound  him  to 
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keep  the  premises  in  good  repair  so  long  as  he  should  occupy.  Possibly,  if  an 
attempt  had  been  made  to  remove  him  after  he  had  incurred  expense  under 
the  agreement,  he  might  have  been  entitled  to  call  upon  a  court  of  equity ; 
but,  at  all  events,  he  had  contracted  by  an  express  undertaking  to  keep  the 
premises  in  repair,  and  by  that  he  was  bound.  It  was  competent  to  the 
executors  to  show,  that  the  contract  made  by  Mrs.  Richardson  was  entered  into 
for  their  benefit;  that  point  was  properly  left  to  the  jury,  and  they  have  found 
for  the  plaintiffs. 

Patteson  J.  I  am  of  opinion  that  the  third  count  was  supported.  The 
defendant  became  tenant  from  year  to  year  on  condition  of  keeping  these 
premises  in  good  repair.  It  is  said,  such  an  engagement  must  be  looked  upon 
as  made  in  consideration  of  the  length  of  time  the  defendant  was  to  occupy ; 
and  that,  if  that  consideration  fails,  the  defendant's  agreement  must  fail  also. 
But  it  is  too  much  to  say  here  that  the  consideration  has  failed.  I  do  not  put 
this  on  the  ground  that  a  court  of  equity  would  give  a  remedy  in  the  case 
suggested :  but  that  there  is  no  proof  that  the  defendant  might  not  have  had 
the  term  of  more  than  three  years  secured  to  him  if  he  had  applied  for  it. 
^c7-|  *Lord  Denman  C.  J.  As  to  the  state  of  repair,  I  only  put  it  to  the 
jury,  whether  the  premises  had  been  kept  in  good  and  tenantable  repair. 
I  think  there  is  no  reason  to  disturb  their  verdict.  Rule  refused. 


SHORTREDE  v.  CHEEK.    April  21rf. 

Assumpsit  on  the  following  guarantee : — "  You  will  be  so  good  as  to  withdraw  the  pro- 
missory note,  and  I  will  see  yon  at  Christmas,  when  yon  shall  receive  from  me  the 
amount  of  it,  together  with  the  memorandum  of  my  son's,  making  in  the  whole  45/." 
A  promissory  note  for  35/.,  made  by  the  defendant's  son,  and  payable  to  the  plain- 
tiff,  was  proved  at  the  trial ;  but  not  the  memorandum.  The  guarantee  was  proved, 
and  a  subsequent  admission  by  the  defendant  that  he  had  to  pay  the  plaintiff  45/.  due 
from  his  son : 

Held,  first,  that  the  plaintiff  was  not  bound  to  produce  the  memorandum ;  secondly, 
that  the  consideration,  viz.  the  withdrawing  of  the  note,  was  sufficiently  stated  to 
satisfy  the  statute  of  frauds,  though  the  amount  and  maker's  name  were  not  specified, 
there  being  no  evidence  of  any  other  note  to  which  the  agreement  could  apply. 

Assumpsit.  The  declaration  stated,  that  one  Henry  Cheek,  before  the 
making  of  the  promise,  &c.  by  the  defendant,  made  and  delivered  to  the 
plain tiif  his  promissory  note  for  35?.  at  three  months,  payable  to  the  plaintiff, 
and  the  said  H.  C.  at  the  time  of  the  promise,  &c.  of  the  defendant,  was 
indebted  to  the  plaintiff  in  that  amount :  and  that  H.  C.  was  then  and  there 
further  indebted  to  him  in  the  sum  of  10?.,  for  which  he  had  delivered  to  the 
plaintiff  a  written  memorandum,  dated  January  28th,  1832,  whereby  he, 
H.  C,  acknowledged  to  have  received  of  the  plaintiff  on  that  day  the  said  sum 
of  10?.,  which  he  promised  to  return  that  day  month :  and  thereupon,  in 
consideration  of  the  premises,  and  that  the  plaintiff  at  the  request  of  the 
defendant  would  withdraw  the  said  promissory  note,  he  the  defendant 
undertook  and  promised  the  plaintiff  to  see  him  at  Christmas  then  next,  when 
the  plaintiff  should  receive  from  the  defendant  the  amount  of  the  said  note, 
together  with  the  amount  of  the  said  memorandum,  making  in  the  whole  the 
sum  of  45/.  It  was  then  stated  that  the  plaintiff  confiding,  &c.,  withdrew  the 
*581  note>  an(*  f°rDore  anc*  £ave  *time  t°  H.  C,  but  that  H.  C.  did  not  pay; 
-*  and  the  declaration  went  on  in  the  usual  way  to  state  a  breach  of  the 
guarantee  by  the  defendant.  There  was  a  second  special  count  to  the  same 
effect,  only  omitting  any  mention  of  the  written  memorandum,  and  merely 
stating  that  the  said  H.  C  was  indebted  to  the  plaintiff  on  a  promissory  note 
for  35?.,  and  also  in  the  sum  of  10?.  Plea,  non  assumpsit.  At  the  trial 
before  Denman  C.  J.,  at  the  sittings  in  Middlesex  after  last  Hilary  term,  the 
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plaintiff  gave  in  evidence  the  promissory  note  for  35/.,  dated  January  28th, 
1832,  and  signed  by  H.  C.  the  defendant's  son,  and  the  following  letter  from 
the  defendant  to  the  plaintiff,  dated  May  11th,  1832. 

"  Sir, — You  will  be  so  good  as  to  withdraw  the  promissory  note,  and  I  will 
see  you  at  Christmas,  when  you  shall  receive  from  me  the  amount  of  it 
together  with  the  memorandum  of  my  son's,  making  in  the  whole  45/. 

"  Your  very  obedient  servant,"  &c. 

Another  letter  from  the  defendant  to  the  plaintiff  was  also  put  in,  dated 
January  10th,  1833,  in  which  he  acknowledge  himself  under  obligation  to 
discharge  the  45/.  due  from  his  son,  with  interest,  without  delay.  The  me- 
morandum referred  to  in  the  declaration,  and  in  the  first  letter,  was  not 
produced.  The  jury,  in  answer  to  a  question  put  by  the  Lord  Chief  Justice, 
found  that  the  letter  of  May  11th  referred  to  the  promissory  note  above 
mentioned,  and  they  gave  a  verdict  for  the  plaintiff  for  47/.  10*.,  subject  to 
two  objections;  upon  which  the  defendant  had  leave  to  move  to  enter  a 
nonsuit. 

G.  T.  White  now  moved  accordingly.  First,  the  memorandum  referred  to 
ought  to  have  been  produced.  The  letter  of  May  11th  mentioned  the  sum  of 
45/.,  but  *it  did  not  show  the  amount  of  the  note,  or  the  specific  sum  r*^g 
referred  to  by  the  memorandum,  or  the  subject-matter  to  which  it  L 
related.  Even  in  the  case  of  judgment  by  default  on  a  promissory  note,  the 
note  is  always  produced ;  the  object  being  to  see  whether  there  is  any  indorse- 
ment of  part  having  been  paid,  Bevis  v.  Lin d sell,  2  Stra.  1149.  Green  v. 
Hearne,  3  T.  E.  301.  [Parks  J.  That  applies  to  bills  of  exchange  and 
notes,  because  the  practice  is  to  endorse  part  payments  on  bills  and  notes ;  but 
the  observation  does  not  apply  to  other  written  agreements.]  Then,  secondly, 
the  letter  of  May  11th,  which  is  relied  upon  as  a  guarantee,  does  not  state 
any  consideration  with  certainty,  and  is  therefore  not  binding,  Wain  v. 
Warlters,  5  East,  10.  Saunders  v.  Wakefield,  4  B.  &  Aid.  595.  Jenkins  v. 
Reynolds,  3  Br.  &  B.  14.  6  B.  M.  86.  S.  C.  The  consideration  should  be 
expressed  with  sufficient  certainty  to  exclude  the  necessity  of  parol  evidence. 
The  defendant  in  this  letter  says,  "  You  will  be  so  good  as  to  withdraw  the 
promissory  note/'  but  he  does  not  say  what  note.  [Littledale  J.  Do  you 
say  the  amount  of  the  note  must  be  stated  ?  If  so,  should  the  date  also  be 
specified  ?  [Parke  J.  It  appears  by  the  letter  to  be  a  promissory  note 
held  by  the  plaintiff.  If  that  is  not  sufficient,  how  far  would  you  carry  the 
objection  ?]  It  does  not  even  appear  that  the  note  was  a  note  given  by  the 
son.  [Parke  J.  A  guarantee  is  to  receive  its  application  from  the  state  of 
facts,  as  shown  in  evidence.  Here  there  was  no  proof  of  any  promissory  note 
but  one.]  There  might  be  no  doubt  in  point  of  fact ;  but  the  question  is, 
whether  enough  was  expressed  in  writing  to  satisfy  the  statute  of  ^frauds.  r*(*r\ 
The  objection  arises  before  the  evidence  in  explanation  can  be  received.  L 
On  production  of  the  document,  it  does  not  appear  in  writing  what  the 
consideration  for  the  promise  is.  [Parke  J.  Suppose,  instead  of  "  the 
promissory  note,"  it  had  been  "  the  hogshead  of  tobacco  in  your  possession," 
must  it  have  been  described  by  marks  and  numbers  ?  Lord  Den  man  C.  J. 
Or  "  the  corn  you  sold  my  son  ;"  must  it  have  been  shown  what  corn  it  was  ? 
Parke  J.  Even  if  the  note  had  been  fully  described,  you  might  say  that  it 
was  possible  there  might  have  been  another  note,  and  that  the  contrary  should 
have  been  shown.] 

Lord  Denman  C.  J.  There  would  be  no  end  to  such  a  course  of  objection. 
It  might  be  said  that  the  plaintiff  perhaps  had  another  son,  and  that  the  letter 
did  not  show  what  son  was  meant. 

Littledale  J.  I  think  there  was  a  sufficient  consideration  stated,  within 
the  statute.  It  is  true,  the  letter  leaves  it  uncertain  what  the  note  was,  and 
whether  it  was  a  note  of  the  father  or  of  the  son  ;  and  if  it  had  appeared  that 
there  were  two  notes,  one  given  by  each,  I  do  not  think  parol  evidence  could 


60]  1  Adolphus  &  Ellis.  53 

have  been  received  to  show  which  was  meant.  So  if  there  had  been  two  notes 
in  question  for  the  same  sum,  bat  of  different  dates.  But  when  upon  the  evidence 
only  one  note  appears  to  be  in  question,  no  such  explanation  is  necessary, 
and  the  statement  in  writing  is  quite  sufficient. 

Parke  J.  I  am  also  of  opinion,  that  there  is  in  this  case  a  sufficient  state- 
ment of  the  consideration.  The  defendant,  by  his  letter,  requests  the  plaintiff 
*611  *°  withdraw  *some  promissory  note  which  is  in  his  possession,  and 
J  promises,  on  his  doing  so,  to  pay  the  amount,  together  with  that  of  a 
memorandum  given  by  his  son,  at  Christmas.  There  is  no  doubt  that  the 
giving  up  of' any  note  upon  which  the  plaintiff  might  have  sued,  would  be 
a  sufficient  consideration.  Then,  the  consideration  being  executory,  the  plain- 
tiff is  to  show  that  he  has  fulfilled  it,  and,  for  that  purpose,  must  of  necessity 
prove  by  parol  evidence  that  the  note  withdrawn  by  him  was  the  thing 
meant  by  the  agreement.  If  it  had  appeared  in  proof,  that  there  were  two 
notes  to  which  the  promise  might  have  applied,  there  might  have  been  a  diffi- 
culty as  to  explaining  this  by  parol  testimony.  But  when  the  evidence  given 
is  of  one  note  only,  it  becomes  perfectly  clear  that  the  plaintiff  has  complied 
with  his  part  of  the  agreement  (a).  Rule  refused 

(a)  Pattesoh  J.  was  at  Guildhall. 


HANBURT  and  Others  v.  ELLA  and  Another.  April  21st. 

Declaration  stated  that  the  defendants,  in  consideration  that  the  plaintiffs  would  supply 
£.  with  beer,  undertook  and  promised  the  plaintiffs  to  pay  them  the  amount  of  the 
beer  so  supplied.  Another  count  stated  an  undertaking,  on  the  same  consideration, 
to  be  accountable,  and  to  pay,  &c.  The  proof  was,  that  the  defendants  (by  letter) 
undertook  to  guarantee  to  the  nlaintiffs,  the  amount  supplied : 

Held  that  under  8  k  4  W.  4.  e.  42  s.  28.,  the  Judge  at  Nisi  Prius  might  amend  the 
record,  by  substituting  the  word  "  guarantee"  for  "  pay"  in  the  first  count 

Assumpsit.  The  declaration  stated,  in  the  first  count,  that  heretofore,  &c, 
in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendants,  would 
supply  one  Alfred  Ella  with  beer  and  ale,  the  defendants  undertook  and 
promised  the  plaintiffs  to  pay  them  the  amount  of  the  same,  supplied  from 
time  to  time  by  the  said  plaintiffs  to  the  said  Alfred  Ella  as  aforesaid,  the 
*621  *liability  of  the  defendants  to  pay  the  plaintiffs  in  that  behalf  being 
-*  limited  to  the  sum  of  50/.  Averment  that  the  plaintiffs  supplied  Alfred 
Ella  with  beer  and  ale  to  a  large  amount,  to  wit,  &c,  but  although  the  time 
for  payment  elapsed,  the  said  Alfred  Ella  did  not  pay,  of  which  the  defendants 
had  notice,  but  they  have  not,  although  requested,  paid  the  said  sum  of 
money.  The  second  count  was  like  the  first,  except  that  the  promise  stated 
was  to  be  accountable  to  the  plaintiffs,  and  to  pay  them  the  amount  of  the 
beer  and  ale  so  supplied  from  time  to  time.  At  the  trial  before  Denman 
C.  J.,  at  the  sittings  in  London  after  last  Hilary  term,  a  letter  from  the 
defendants  to  the  plaintiffs  was  produced,  as  containing  the  promises  declared 
upon ;  but  the  words  were  as  follows : — "  In  consideration  of  your  supplying 
Mr.  Alfred  Ella  with  beer  and  ale,  &c,  we  do  hereby  guarantee  to  you  tho 
amount  of  the  same  supplied  from  time  to  time ;  nevertheless  it  is  understood, 
that  our  liability  to  you  is  limited  to  50/."  It  was  contended  that  this  proof 
did  not  support  either  count.  The  Lord  Chief  Justice  was  inclined  to  think 
there  was  a  variance ;  but  upon  the  application  of  the  plaintiffs'  counsel,  he 
allowed  the  first  count  to  be  amended,  pursuant  to  3  &  4  W.  4.  c.  42.  s. 
23.  (a),  by  stating  that  the  defendants  promised!  the  plaintiffs,  to  "guarantee11 

(a)  "And  whereas  great  expense  is  often  incurred,  and  delay  or  failure  of  justice 
takes  place  at  trials,  by  reason  of  variances  as  to  some  particular  or  particulars  be- 
tween the  proof  and  the  record,  or  setting  forth  on  the  record  or  document  on  which 
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♦(instead  of  to  "pay")them  the  amount,  &c.  In  other  respects  the  |-**o 
declaration  stood  as  before.     The  plaintiffs  had  a  verdict.  L 

Orowder  now  moved  for  a  new  trial.  This  was  not  a  proper  case  for 
amendment  within  the  statute,  and  the  plaintiff  should  have  been  nonsuited. 
Lord  Tenterden's  act  (9  Gr.  4.  c.  15)  was  for  the  amendment  of  the  record 
where  a  variance  appeared  between  writings  produced  in  evidence,  and  the 
recital  or  setting  forth  thereof  upon  the  record  ;  but  that  was  only  meant  to 
cure  clerical  errors,  not  mistakes  of  a  more  essential  description.  The  23d 
section  of  3  &  4  W.  4.  c.  42.  refers  to  that  act ;  and  is  meant  to  cure  similar 
errors,  not  to  give  the  power  of  amendment  in  a  larger  sense  than  was  con- 
templated by  the  former  act.  Here  a  new  contract  is  *introduced.  r+Q* 
The  declaration  shows  an  original  liability  created ;  the  amendment  sub-  L 
stitutes  a  collateral  one.  Only  one  word  is  changed ;  but  it  totally  alters  the 
count.  [Parke  J.  If  the  declaration,  as  it  stood,  was  such  as  the  defendant 
could  not  have  been  misled  by,  the  twenty-third  section  applies.  Now,  here, 
the  second  count,  at  least,  gave  notice  of  the  cause  of  action.  Littledale  J. 
No  one  can  read  even  the  first  count  without  seeing  that  it  is  on  a  guarantee.] 
Then  no  amendment  was  necessary.  [Littledale  J.  At  all  events  it  does 
not  prejudice  the  defendant.]  A  great  laxity  in  pleading  would  be  intro- 
duced, if  the  statute  received  so  large  a  construction. 

Lord  Den  man  C.  J.  The  question  is,  whether  the  defendant  could  have 
been  prejudiced  in  his  defence  iu  consequence  of  the  amendment.  I  think  he 
could  not. 

Littledale  J.  I  think  the  amendment  was  allowable.  The  second 
count  would  show,  if  the  first  did  not,  that  the  plaintiff  meant  to  insist  upon  a 
guarantee. 

Parke  J.  I  think,  referring  to  the  merits  of  the  case,  and  to  the  question 
whether  or  not  the  defendant  could  be  prejudiced,  that  this  was  such  an 
amendment  as  ought  to  have  been  allowed.  And  I  may  observe  that  if  such 
amendments  were  not  permitted,  there  would  be  an  end  of  the  benefit  of  those 
new  rules  for  pleading,  laid  down  by  the  Judges,  which  proceed  upon  the 
assumption  that,  (a)  by  the  said  act  of  the  3  &4  W.  4.  c.  42.  s.  23.  the  powers  of 
amendment  at  the  *trial  in  cases  of  variance,  in  particulars  not  material  r^^ 
to  the  merits  of  the  case,  are  greatly  enlarged."  Rule  refused.  (6)  L 

the  trial  is  had,  of  contracts,  customs,  prescriptions,  names,  and  other  matters  or  cir- 
cumstances not  material  to  the  merit*  of  the  case,  and  by  the  mis  statement  of  which  the 
opposite  party  can  not  have  been  prejudiced,  and  the  same  cannot  in  any  case  be  amended 
on  the  trial,  except  where  the  variance  is  between  any  matter  in  writing  or  in  print 
produced  in  evidence,  and  the  record:  and  whereas  it  is  expedient  to  allow  such 
amendments  as  hereinafter  mentioned  to  be  made  on  the  trial  of  the  cause;  be  it 
therefore  enacted,  That  it  shall  be  lawful  for  any  Court  of  Record  holding  plea  in  civil 
actions,  and  any  Judge  sitting  at  Nisi  Prius,  if  such  Court  or  Judge  shall  see  fit  so  to 
do,  to  cause  the  record,  writ,  or  document  on  which  any  trial  may  be  pending  before 
any  such  Court  or  Judge,  in  any  civil  action,  or  in  any  information  in  the  nature  of  a 
quo  warranto,  or  proceedings  on  a  mandamus,  when  any  variance  shall  appear  between 
the  proof  and  the  recital  or  setting  forth  on  the  record,  writ,  or  document  on  which  the 
trial  is  proceeding,  of  any  contract,  custom,  prescription,  name,  or  other  matter,  in  any 
particular  or  particulars  in  the  judgment  of  such  Court  or  Judge  not  material  to  the 
merits  of  the  case,  and  by  which  the  opposite  party  cannot  have  been  prejudiced  m  the  conduct 
of  his  action,  prosecution,  or  defence,  to  be  forthwith  amended  by  some  officer  of  the 

Court,  or  otherwise 

"  Provided  that  it  shall  be  lawful  for  any  party  who  is  dissatisfied  with  the  decision 
of  such  Judge  at  Nisi  Prius,  sheriff,  or  other  officer,  respecting  his  allowance  of  any 
such  amendment,  to  apply  to  the  Court  from  which  such  record  or  writ  issued,  for  a 
new  trial  upon  that  ground ;  and  in  case  any  such  Court  shall  think  such  amendment 
improper,  a  new  trial  shall  be  granted  accordingly,  on  such  terms  as  the  Court  shall 
think  fit,  or  the  Court  shall  make  such  other  order  as  to  them  may  seem  meet" 

(a)  H.  T.  &  4  W.  4.,  General  Rules  and  Regulations,  sect  5.,  5  B.  &  Ad.  p.  it 

(b)  See  Lamey  v.  Bishop,  4  B.  &  Ad.  479. 
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/ 
IN  THE  EXCHEQUER  CHAMBER. 

{Error  from  the  King's  Bench.) 

CHABLES  WILLS,  Gent,  one,  &c.  v.  JOHN  NURSE,  and  MART 
ELIZABETH  his  Wife,  JOHN  HARRIS,  THOMAS  HARRIS,  and 
WILLIAM  HARRIS.   April  22. 

An  agreement  betwenn  A.,  and  B.  the  wife  of  A.,  and  C,  of  the  one  part,  and  D.  of 
the  other,  recited  that  A.,  B.,  and  C.  had  sued  L.,  and  obtained  a  cognovit  from 
him ;  that  W.  was  bail  to  the  sheriff,  and  that  the  bail  bond  was  forfeited ;  that 
W.  had  requested  A.,  B.,  and  C.  to  let  L.  be  at  large,  and  to  forbear  entering  up 
judgment,  or  proceeding  against  the  bail  or  the  sheriff  till  a  certain  day,  on  W.'s 
guaranteeing  the  security  of  L.'s  person  if  the  money  were  not  paid  before  that  day  ; 
and  the  agreement  further  set  forth  that  it  was  understood  and  agreed,  and  W. 
undertook  and  promised,  that  he,  W.,  would  render  L.  on  the  day,  or  pay  the  money 
in  consideration  that  A.,  B.,  and  C.  would  so  forbear.  W.  having  broken  the  agree- 
ment, A.,  B.,  and  C.  declared  jointly  against  W.,  reciting  the  agreement  and  averring 
performance  on  the  part  of  A.,  B.,  and  C. :  Held,  that  B.  was  entitled  to  join. 

The  defendants  in  error  declared  in  assumpsit  against  the  plaintiff  in  error  in 
the  Court  of  King's  Bench.  See  the  argument  in  arrest  of  judgment  in  the 
Court  below,  and  judgment  of  the  Court,  Nurse  and  Wife  t>.  Wills,  4  B.  &  Ad. 
739.  The  first  count  stated  an  agreement  between  the  defendants  in  error  and 
the  plaintiff  in  error,  which  agreement  recited  that  James  Lang  had  been  arres- 
ted at  the  suit  of  the  defendants  in  error,  and  that  the  plaintiff  in  error  had  be- 
come bail  below  for  Lang;  that  the  bail  above  not  having  justified,  the  bail 
bond  of  the  plaintiff  had  become  forfeited ;  that  Lang  had  confessed  the  action, 
j^w,-.  and  consented  that  judgment  should  *be  entered  and  execution  issued  for 
-*  1371.  15s-  2d.  for  debt  and  costs  ;  that  the  plaintiff  had  requested  the  de- 
fendants to  allow  Lang  to  be  at  large,  and  to  forbear  entering  up  judgment  or 
taking  out  execution  on  the  cognovit,  or  taking  proceedings  against  the  bail  or 
sheriff,  till  the  20th  day  of  February  then  next,  upon  the  plaintiff  guaranteeing 
to  the  defendants  the  security  of  the  person  of  Lang  at  the  termination  of  that 
period,  provided  the  above-mentioned  sum  was  not  before  then  paid.  The  re- 
cited agreement  then  stated  that  it  was  understood  and  agreed,  and  the  plaintiff 
undertook  and  promised,  that,  in  consideration  that  the  defendants  should  not 
nor  would  enter  up  judgment  or  sue  out  execution  as  aforesaid,  nor  proceed 
further  in  the  said  suit  nor  take  any  further  steps  therein  either  against  the 
said  James  Lang,  the  said  sheriff,  or  the  said  bail,  or  either  of  them,  upon  or 
until  the  said  20th  day  of  February  then  next,  the  plaintiff  should  and  would 
on  the  said  20th  day  of  February,  between  the  hours  of  ten  and  four,  duly  ren- 
der, or  cause  to  be  rendered,  the  said  James  Lang  into  the  custody  of  the 
Marshal  of  the  Marshal  sea,  Ac.  so  that  the  defendants  might  then  and  there 
and  thenceforth  have  the  full  security  of  the  body  of  the  said  James  Lang  for 
their  said  debt  and  costs,  or,  in  default  thereof  that  the  plaintiff  should  and 
would  then  pay  to  the  defendants  the  said  sum  of  1371.  15s.  2d.  The  decla- 
ration further  stated  that,  before  the  day  on  which  Lang  was  to  be  rendered, 
it  was  further  agreed  between  the  said  parties  at  the  request  of  the  plaintiff, 
that  the  time  for  rendering  Lang  should  be  extended  to  the  first  day  of  Easter 
term  then  next,  it  being  then  and  there  fully  understood,  and  the  plaintiff,  in 
*rT71  ''consideration  of  the  premises  and  of  such  extension,  did  then  and  there 
-*  promise  and  agree,  that  such  extension  was  and  should  be  without  preju- 
dice to  the  guarantee  of  the  plaintiff,  to  wit,  the  agreement  aforesaid,  that  is 

(a)  See  the  argument  in  arrest  of  judgment  in  the  Court  below,  and  judgment  of 
the  Court,  Nurse  and  Wife  v.  Wills,  4  B.  &  Ad.  789. 
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to  say,  that  the  plaintiff  should  and  would  duly  render  Lang  on  the  first  day 
of  Easter  term,  or  in  default  thereof  would  pay  to  the  defendants  the  said  sum 
of  1371.  15s.  2d.  The  declaration  then  stated  a  further  extension  of  time  agreed 
to  before  the  first  day  of  Easter  term,  to  the  first  day  of  the  Trinity  term  then 
next,  with  a  promise,  expressed  in  the  same  manner  to  render  on  that  day  or 
nay  the  money :  there  was  an  allegation  of  performance  and  forbearing  by  the 
defendants;  and  of  a  breach  by  the  plaintiff  not  rendering  Lang  on  any  of  the 
days,  nor  paying  the  money.  The  second  count  stated  the  agreement,  and  the 
promise  therein  contained,  and  the  breach,  as  in  the  first  count,  omitting  the 
extension  of  time.  There  was  a  third  count  for  money  lent,  and  for  money  paid, 
and  for  money  due  on  an  account  stated.  Plea  the  general  issue.  Verdict 
for  the  defendants  in  error  on  the  first  and  second  counts,  and  for  the  plaintiff 
in  error  on  the  third  count.  This  case  was  now  argued  before  Tindal  C.  J., 
Lord  Lyndhurst  C.  B.,  Park,  Gaselee,  and  Alderson  Js.,  and  Vaughan, 
Bolland,  and  Williams  Bs. 

G.  T.  White  for  the  plaintiff  in  error.  The  agreements  rn  the  first  and 
second  counts  do  not  furnish  a  cause  of  action  maintainable  by  the  husband 
and  wife  jointly.  The  agreement  is  by  the  plaintiff  to  render  tang,  or  to  pay 
the  money,  originally  in  consideration  of  the  defendant  showing  forbearance  to 
Lang,  and  ^ultimately  (as  set  forth  in  the  first  count)  in  consideration  r*£g 
of  their  showing  forbearance  to  the  plaintiff  himself.  This  agreement  is  *■ 
collateral  to  the  original  debt,  inasmuch  as  it  is  merely  a  new  contract  to  secure 
a  previous  debt.  In  Yard  v.  Eland,  1  Ld.  Raym.  368,  the  husband  of  an 
executrix  sued  alone  on  a  promise  made  to  the  plaintiff  to  pay  rent  accrued  in 
the  testator's  lifetime,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  forbear  to  sue  the  defendant  till  Michaelmas;  and  motion 
was  made  in  arrest  of  judgment,  because  the  wife  was  not  joined.  But  it  was 
held  good.  And  Holt  C.  J.  said  that  the  wife  could  not  be  joined,  because 
she  was  neither  privy  to  the  contract,  nor  the  person  to  whom  the  money  ought 
to  be  paid.  He  added,  that  the  husband  might  have  released  the  debt,  and 
therefore  forbearance  by  him  was  a  good  consideration  to  maintain  assumpsit. 

tPARK  J.  In  Carthew's  report  of  the  case,  Carth.  462,  and  he  argued  it 
imself,  it  is  said,  that  there  would  have  been  a  nonsuit  if  the  wife  had  been 
joined,  because  no  promise  was  made  to  her.]  The  case  shows  that  an  agree- 
ment of  this  kind  is  collateral  to  the  original  debt.  It  must  be  admitted  that 
the  wife  must  now  be  taken  to  have  had  an  interest  in  the  original  debt  for 
which  the  cognovit  was  given  to  the  joint  plaintiffs  on  the  record  below.  But 
the  new  contract  would  not  have  survived  to  the  wife;  she  therefore  ought  not 
to  have  been  joined:  Bidgood  v.  Way  and  Wife,  2  W.  Bl.  1236.  It  is  true 
that  the  cases  in  the  books  appear  to  be  contradictory.  But  the  instances  in 
which  the  wife  is  permitted  to  join  may  be  reduced  to  two  *classes :  the  r*fiQ 
first,  in  which  there  is  a  demise  of  the  wife's  interest  in  land,  and  where  ■- 
that  interest  is  held  to  give  her  a  cause  of  action;  the  second,  where  the  wifo 
is  allowed  to  join  because  the  consideration  is  a  meritorious  cause  of  action  in 
her,  as  in  Brashford  v.  Buckingham,  Cro.Jac.  205.  She  may  join  in  an  action 
on  a  bond  made  to  her  during  coverture ;  (a)  or  on  a  promissory  note  made  to  her 
during  coverture :  Phillipkirk  and  Wife  v.  Pluckwell,  2  M.  &  S.  393.  In  that 
case  Lord  Ellenborough  0.  J.  and  Bayley  J.  both  appear  to  have  supported 
the  ground  that  it  was  not  necessary  to  state  a  consideration  to  the  wife,  the 
note  importing  a  consideration  for  the  promise  to  pay  according  to  its  tenor. 
Here  it  is  necessary  to  state  the  consideration,  which  is  the  agreement  by  the 
plaintiffs  in  the  first  action  to  forbear.  [Tindal  C.  J.  You  admit  that  the 
wife  oould  have  sued  in  the  original  action ;  therefore  the  meritorious  cause  is 
in  the  wife.]    Suppose  the  agreement  to  forbear  had  been  broken,  and  that 

(a)  See  Vin.  Ab.  Baron  and  Feme,  T.  16.    Or  the  husband  may  sue  alone ;  Howell 
v.  Maine,  8  Lev.  403.     Selw.  N.  P.  288  note  (12). 
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execution  bad  issued  against  the  bail  below  in  tbe  original  action,  the  plaintiff 
in  error  could  not  have  brought  his  action  for  the  breach  of  agreement  against  ' 
the  wife,  for  she  was  not  a  contracting  party,  and  could  not  forbear.  [Lord 
Lyndhurst  C.  6.  You  may  assume  that  it  is  not  the  wife's  agreement;  that 
is  admitted  in  the  judgment  given  in  the  court  below.]  In  the  judgment 
below  it  was  asked,  "  Supposing  all  mention  of  the  agreement  had  been  omit- 
ted, and  the  count  had  stated  that  the  defendant  had  promised  to  pay  to  the 
*~ni  pla*ntiffs>  *n  ^consideration  that  they  should  not  nor  would  take  out  exe- 

J  cution  until  that  time,  and  that  no  execution  was  accordingly  taken  out, 
would  not  such  a  count  have  been  good  V  Such  a  count  could  not  be  sup- 
ported. The  forbearance  is  by  the  husband,  as  was  laid  down  by  Lord  Ellen- 
borough  C.  M.  J.  in  Rumsey  v.  George,  1  &  S.  180 ;  the  consideration,  therefore, 
arising  wholly  during  coverture,  would,  in  the  case  supposed,  move  from  th& 
husband  alone  and  would  not  support  a  promise  to  pay  to  husband  and  wife. 
It  is  further  said  in  the  judgment  below,  "  Supposing  that  the  mention  of  the 
wife's  agreement  had  been  omitted,  and  that  of  the  other  parties  stated,  and 
that  the  consideration  for  the  promise  had  been  alleged,  as  before,  to  be  the 
forbearance  of  the  plaintiffs  to  sue  out  execution,  would  such  a  count  be  objec- 
tionable ?  In  either  case,  the  forbearance  by  all  is  a  sufficient  consideration  for 
the  promise."  The  objections  to  a  count,  framed  as  on  the  former  supposi- 
tion, d  fortiori,  to  such  a  count  as  that  last  supposed :  and  it  is  not  a  forbear- 
ance by  all,  because  the  wife  has  not  the  power  to  forbear.  She  therefore  does 
no  act,  and  makes  no  promise,  and  is  consequently  no  party  to  the  contract 
upon  which  the  action  is  brought.  But  the  supposition,  that  the  agreement 
may  be  struck  out,  is  not  itself  admissible;  as  the  record  now  stands,  the  agree- 
ment is  tbe  main  part  of  the  contract.  On  the  contrary,  the  record  may  be 
read  as  if  the  words,  "undertook  and  promised,"  4c.  were  struck  out,  for  such 
words  are  not  necessary  in  pleading  where  the  consideration  raises  the  prom- 
* »-.  -.  ise.  (a)    Then  all  that  ^remains  is  the  undertaking  of  the  defendants  to 

J  forbear  on  the  plaintiff's  guarantee,  and  at  his  request ;  to  which  underta- 
king the  wife  is  legally  no  party.  Again,  as  this  is  a  promise  to  pay  the  debt 
of  a  third  person,  the  contract  could  not  have  been  made  available  without  a 
signed  agreement,  by  the  fourth  section  of  the  statue  of  frauds,  29  Car.  2.  c.  3. 
The  wife  could  not  be  a  formal  party  to  such  an  agreement.  [Tindal  C.  J. 
It  might  be  made  without  the  wife,  in  point  of  form.  Suppose  the  husband 
had  died  before  the  time  of  forbearance  had  expired,  would  the  wife  have  been 
bound  to  forbear?]  She  would  not :  she  had  no  power  to  contract  to  forbear. 
{Tindal  C  J.  The  court  would  have  prevented  execution  from  being  sued  out 
on  the  ground  that  the  husband,  while  he  was  dominus  litis,  had  contracted  to 
forbear.] 

F.  Kelly  for  the  defendants  in  error.  This  record  must  certainly  be  under- 
stood as  if  it  had  been  stated  that  the  husband  promised  to  forbear,  without 
mentioning  the  wife.  But  the  fallacy  of  the  argument,  by  which  it  is 
attempted  to  show  that  the  consideration  moves  from  the  husband  only,  lies 
in  assuming  that  the  promise  to  forbear  is  the  whole  consideration.  The 
consideration  consists  essentially  of  three  parts  :  first,  the  cognovit ;  secondly, 
the  promise  to  forbear ;  thirdly,  the  forbearance  by  all  the  defendants.  No 
one  of  these  parts  forms  by  itself  the  consideration  for  the  contract  of  the 
plaintiff.  It  is  not  true  that  the  forbearance  was  by  the  husband  only,  the 
promise  was  by  him  only,  but  the  wife  was  a  party  to  the  actual  forbearance ; 
*-a«i  for  that  forbearance  is  exercised  by  the  parties  to  the  *original  proceeding. 

J  It  may  be  true  that  the  promise  could  not  have  bound  the  wife  after 
her  husband's  death ;  but  it  is  not  necessary  that  every  constituent  part  of  a 
consideration  should  move  from  the  party  suing.  Suppose  the  husband,  with- 
out the  privity  of  any  of  the  other  parties,  had  also  promised  to  do  some 

{a)  See  Mountford  and  Another  v.  Horton.  2  N.  R.  62. 
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additional  act,  the  other  parties  would  not  the  less  have  been  entitled  to  join 
in  an  action  on  the  contract.  So,  here,  the  circumstance,  that  the  wife  is  not 
a  party  to  the  promise,  would  not  prevent  her  from  being  a  party  to  the  rest  of 
the  consideration.  In  Yard  v.  Eland,  1  Ld.  Raym.  368,  Holt  G.  J.  says, 
"  if  the  money  had  been  to  be  paid  to  the  wife,  then  there  might  have  been 
some  reason  to  join  her  with  the  husband."  [Lord  Ltndhubst  C.  B.  The 
plaintiff  says  to  the  husband,  you  and  your  wife  have  obtained  a  judgment 
against  my  friend ;  now,  if  you,  the  husband,  will  not  enforce  this,  I  promise 
to  pay  to  you  and  your  wife.  There  is  both  a  consideration  moving  from,  and 
a  promise  made  to,  husband  and  wife.]  Such  a  promise  was  held  to  be  a 
good  ground  of  action  by  husband  and  wife,  in  Prat  and  Wife  v.  Taylor, 
Cro.  Eliz.  61.  [Tindal  C.  J.  The  consideration  laid  in  the  present  record 
is  not  a  by-gone  forbearance ;  there  is  a  promise  to  forbear,  and  you  go  on  to 
allege  that,  after  the  plaintiff  in  error  had  contracted,  you  did  forbear  in  fact ; 
is  that  a  meritorious  consideration  for  the  plaintiffs  contract,  moving  from  the 
wife  ?]  After  verdict,  the  court  will  look  at  the  whole  record.  In  Weller 
and  Others  v.  Baker,  2  Wils.  414.  the  husbands  and  wives  joined  in  an  action  on 
the  case,  for  an  infringement  on  *the  exclusive  right  of  the  wives  to  r+jo 
exercise  the  business  of  dippers  at  Tunbridge  Well  p.  [Parke  J.  L 
cited  Dunstan  and  Wife  v.  Burwell  and  Others,  1  Wils.  224.]  The  cases 
all  rest  upon  the  fact  of  the  meritorious  cause  being  in  the  wife.  In  Huggina 
v.  Durham  and  Wife,  2  Str.  726,  husband  and  wife  were  held  to  be  well  joined 
in  an  action  of  debt  on  the  escape  of  a  prisoner  who  had  been  committed  for 
nonpayment  of  a  sum  found  by  the  Master  in  Chancery  to  be  due  to  the 
husband  and  wife,  and  ordered  to  be  paid  to  the  husband.  In  Bidgood  v.  Way  and 
Wife,  2  W.  Bl.  1236,  the  action  was  for  the  use  and  occupation  of  lands 
which  did  not  appear  to  belong  to  the  wife ;  and  there  was  also  a  count  for 
money  had  and  received  to  the  use  of  the  husband  and  wife.  The  dictum  of 
Lord  Ellenborough  C.  J.  in  Rumsey  t;.  George,  1  M  &  S.  180,  shows  only 
that  the  husband  may  sue  alone,  by  virtue  of  his  right  to  reduce  a  chose  in 
action  of  the  wife  into  possession. 

O.  T.  White  in  reply.  The  consideration  is  the  executory  contract  to  for- 
bear. If  that  be  made  by  the  husband  alone  he  must  sue  alone.  [Lord 
Ltndhurst  C.  B.  The  husband  and  wife  are  jointly  interested  in  the  judg- 
ment and  the  sum  to  be  recovered  by  it ;  then  there  is  an  actual  forbearance 
by  both  in  pursuance  of  a  promise  by  one.  The  law  will  consider  it  as  an 
inconvenience  suffered  by  both.]  The  wife  can  sustain  no  inconvenience  ;  for 
it  rests  with  the  husband  alone  to  put  the  judgment  in  force.  {Lord  Ltnd- 
hurst C.  B.  Is  not  the  property  joint  ?]  A  wife  is  joined  in  an  action,  in 
order  that,  if  she  survive  her  husband,  *she  may  take  advantage  of  the  r^i 
record  as  a  party  :  she  can,  therefore,  suffer  no  inconvenience  during  the  *- 
husband's  life.  In  Huggins  v.  Durham  and  Wife,  2  Str.  726.  the  wife  would 
have  joined  in  taking  advantage  of  the  order  in  chancery,  and  was  therefore 
injured  by  the  escape.  So  in  Weller  v.  Baker,  2  Wils.  414.  and  Dunstan 
and  Wife  v.  Burwell,  1  Wils.  224,  there  was  an  immediate  injury  to  the  wife's 
interest.  The  case  of  Prat  and  Wife  v.  Taylor,  Cro.  Eliz.  61.  cannot  be  sup- 
ported, for  the  action  there  was  for  money  advanced  by  the  wife  during 
coverture,  and  to  be  repaid  to  her. 

Tindal  C.  J.  This  is  certainly  a  case  of  considerable  nicety ;  but,  on  the 
whole,  we  are  of  opinion  that  it  ranges  itself  within  that  class  of  cases  in 
which  husband  and  wife  may  join.  The  wife  is,  as  to  part  of  the  consider- 
ation, the  meritorious  cause  of  action.  We  find  that  there  was  a  cognovit 
given  by  the  defendant  below,  in  an  action  to  which  the  wife  was  a  party,  as 
one  of  the  joint  plaintiffs.  Then  we  come  to  the  question  on  the  promise  to 
forbear.  Take  that  to  be,  as  it  is  in  the  legal  view,  a  promise  by  the  husband 
only ;  it  is,  however,  made  with  reference  to  a  subject-matter  in  which  the  wife 
is  interested.    That  promise  is  followed  r  p  by  a  forbearance  by  all  the  plaintifis 
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below ;  and  the  defendant's  promise  was  made  to  the  husband  and  wife  :  at  any 
rate  the  defendant  below  consents  to  have  it  so  considered,  for  his  agreement, 
in  point  of  form,  is  with  both  husband  and  wife.  Again,  we  must  consider 
♦751  tna*  tne  w^°  08S  ^C€n  PreJudiced  5  ^>r  she  is  entitled  to  the  *money 
J  which,  but  for  the  forbearance,  would  be  produced  by  the  original  judg- 
ment. This  case  resembles  that  of  a  bond  given  to  the  wife  during  coverture. 
The  interest  of  the  wife  forms  a  substratum,  upon  which  her  right  to  join  in 
an  action  may  be  founded.  / 

The  rest  of  the  court  concurred. 

Judgment  of  the  Court  of  King's  Bench  affirmed. 


WABDROPER  t;.  RICHARDSON.  April  22d. 

A  sheriff  or  judge  of  an  inferior  court,  to  whom  a  cause  is  sent  by  writ  of  trial  under 
8  &  4  W.  4.  c.  42.  s.  17.  has  no  power  of  certifying  to  deprive  of  costs  pursuant  to 
43  Eliz.  c.  6.  s.  2. 

Piatt  moved  for  a  rule  calling  on  the  plaintiff's  attorney  to  produce  the. 
record  and  postea  in  this  cause  before  the  mayor  of  Chichester,  being  the 
judge  of  a  court  of  record  before  whom  the  cause  was  tried  (by  writ  of  trial 
pursuant  to  3%&  4  W.  4.  c.  42.  s.  17.),  in  order  that  he  might  certify  thereon, 
to  deprive  the  plaintiff  of  costs,  according  to  43  Eliz.  c.  6.  s.  2.  (a),  the 
damages  having  been  below  40*.  To  show  the  general  authority  of  the  court 
to  make  such  an  order  in  this  stage  of  the  cause,  Piatt  cited  Foxall  v.  Banks 
^/•-j  5  B.  &  Aid.  536,  *and  he  contended  that  the  issuing  of  a  writ  of  trial 
J  made  no  difference,  for  the  cause  was  still  in  the  superior  court,  though 
the  power  of  trying  had  been  delegated  to  the  officer  of  an  inferior  one.  The 
words  of  the  statute  of  Elizabeth  apply  to  any  judge  before  whom  the  trial  may 
take  place  :  if  they  could  be  limited  so  as  to  exclude  the  officer  trying  under 
this  writ,  it  might  also  be  said  that  a  Judge  at  the  assizes  could  not  certify 
unless  he  were  a  Judge  of  the  court  from  which  the  record  came. 

Lord  Den  man  C.  J.  We  are  of  opinion  that  the  statute  of  Elizabeth  does 
not  apply  to  this  case.     There  will  therefore  be  no  rule. 

Littledale  J.  The  words  " Judges"  and  "Justices"  in  the  statute  of 
Elizabeth  cannot  mean  any  but  the  Judges  and  Justices  of  the  courts  at 
Westminster. 

Parke  J.  It  certainly  was  not  intended  by  3  &  4  W.  4.  c.  42.  s.  17.  to 
give  the  power  of  certifying  to  sheriffs  and  other  Judges  to  whom  causes 
were  sent  by  writ  of  trial.  There  was  once  a  clause  in  the  bill  to  this  effect, 
but  it  was  struck  out 

Patteson  J.  The  eighteenth  section  of  3  &  4  W.  4.  c.  42.  gives  the 
sheriff  or  other  judge  there  mentioned  authority  to  certify  that  judgment 
ought  not  to  be  signed  immediately ;  and  it  gives  him  the  like  powers  with 
respect  to  amendment  as  are  thereinafter  given  to  Judges  at  Nisi  Prius ;  but 
it  does  not  speak  of  certifying  to  deprive  of  costs.  Rule  refused. 

(a)  Which  enacts  that,  "  If  upon  any  action  personal  to  be  brought  in  any  of  her 
Majesty's  courts  at  Westminster,  not  being  for  any  title  or  interest  of  lands,  nor  con- 
cerning the  freehold  or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall  appear  to 
the  Judges  for  the  same  court,  and  so  signified  or  set  down  by  the  Justices  before 
whom  the  same  shall  be  tried,  that  the  debt  or  damages  to  be  recovered  therein  in  the 
tame  court  shall  not  amount  to  the  sum  of  forty  shillings  or  above,  that  in  every  such 
case  the  Judges  and  Justices  before  whom  any  such  action  shall  be  pursued,  Bball  not 
award  for  costs  to  the  party  plaintiff,  any  greater  or  more  costs  than  the  sum  of  the 
debt  or  damages  so  recovered  shall  amount  unto,  but  less,  at  their  discretions." 
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*BOTCHERBY   and   Another,  Assignees   of  JAMES   and  JOHN 
WHITEHEAD,  Bankrupts,  v.  LANCASTER,  April  2Zd. 

Held,  by  Lord  Denman,  C.  J.,  Parke,  and  Pattksok,  Js.,  and  semble  her  Littlbdali 
J.,  that  the  execution  of  a  deed  by  which  a  party  conveys  his  whole  property  to  the 
use  of  some  of  h*s  creditors,  is  a  sufficient  act  of  bankruptcy  to  sustain  a  commis- 
sion, though  the  deed  was  executed  by  the  bankrupt  only,  and  is  not  proved  to  have 
been  acted  upon,  or  to  have  passed  out  of  the  bankrupt's  hands. 

Trover.  At  the  trial  before  Gurney  B.,  at  the  Lancaster  Spring  assizes 
1833,  a  deed  was  produced  by  the  plaintiffs,  which  they  relied  upon  as  an  act 
of  bankruptcy.  It  was  made  between  the  bankrupts  of  the  first  part,  Brown,  a 
banker,  of  the  second  part,  and  several  creditors  of  the  bankrupts  of  the  third 
part,  and  purported  to  be  an  assignment  by  the  bankrupts  to  Brown  of  all  their 
property  for  the  benefit  of  the  above-mentioned  creditors.  The  attesting  wit* 
ness  proved  that  it  was  executed  on  the  day  of  which  it  bore  date,  but  he  did  not 
recollect  unler  what  circumstances,  nor  did  he  at  the  time  know  the  contents 
of  the  instrument.  The  date  was  April  17th,  and  the  commission  issued  on 
the  22d.  The  deed  was  executed  by  the  bankrupts,  but  not  by  any  of  the  cred- 
itors. It  appeared  (by  a  note  upon  it)  to  have  been  exhibited  before  the  com- 
missioners, but  there  was  no  evidence  of  its  having  been  otherwise  acted  upon. 
The  plaintiffs  had  a  verdict.  In  Easter  term  1833  F.  Pollock  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  certain  evidence  had  been  improperly 
received ;  but  on  the  learned  Judge's  report  being  now  read,  it  appeared  that  the 
objectionable  evidence  had  not  gone  to  the  jury. 

*  Wiyhtman  showed  cause.  As  the  case  now  stands,  the  only  ground  r*yo 
upon  which  the  rule  could  be  supported  (if  the  defendant  were  at  liberty  L 
to  raise  that  point),  is,  that  the  assignment  was  not  an  act  of  bankruptcy. 
And  as  to  that  the  only  question  is,  whether  the  bankrupts  in  fact  executed  a 
deed  conveying  all  their  property ;  for  if  they  did,  as  such  a  deed  is  clearly  valid 
as  against  them,  and  divests  them  of  all  their  property :  it  is  an  act  of  bank- 
ruptcy, unless  collusion  with  the  petitioning  creditor  be  shown,  as  in  Marshall  v. 
Barkworth,  4  B.  &  Ad.  508.  Collusion,  however,  is  not  even  suggested  in  this 
case,  nor  is  there  any  evidence  to  show  that  the  deed  was  kept  secret ;  on  the 
contrary,  in  five  days  the  commission  is  issued,  and  the  deed  appears  to  have 
been  produced  to  the  commissioners.  There  remains,  therefore,  no  grounds  for 
the  rule. 

F.  Pollock  (with  whom  was  Hoggin*)  contra.  This  was  a  deed  produced 
by  the  assignees  without  evidence  that  it  was  ever  in  the  custody  of  any  person 
for  the  benefit  of  the  creditors,  or  even  out  of  the  bankrupt's  possession.  It 
might  be  a  mere  pocket  act  of  bankruptcy,  to  be  brought  into  operation  or  not, 
according  to  circumstances.  [Parke  J.  Is  there  any  authority  to  show  that 
such  a  conveyance  by  a  bankrupt  must  have  passed  into  the  hands  of  other 
persons  to  constitute  an  act  of  bankruptcy?  In  Pulling  v.  Tucker,  4  B.  &  Aid. 
382,  the  conveyance  relied  upon  was  found  among  the  bankrupt's  papers,  and 
yet  it  was  held  a  good  act  of  bankruptcy.]  It  would  be  a  double  fraud  if  such 
a  conveyance  as  this  could  be  executed,  and  then  reserved,  to  operate  *aa  p*-g 
an  act  of  bankruptcy  or  not  as  occasion  might  require.  *■ 

Lord  Denman  C.  J.  From  the  manner  in  which  this  case  was  first  moved, 
I  do  not  think  it  is  open  to  the  court  to  go  into  the  question  now  raised,  but  I 
have  no  doubt  that  the  assignment  was  an  act  of  bankruptcy. 

Litjledale  J.  My  impression  also  is  that  it  was  an  act  of  bankruptcy! 
though  it  is  a  point  capable  of  being  argued. 

Parke  J.  I  have  no  doubt  that  the  conveyance  was  an  act  of  bankruptcy. 
The  defendant's  counsel  appears,  from  the  learned  Judge's  report,  to  have  felt 
a  difficulty  in  contesting  it  at  the  trial.     I  feel  none  upon  the  point. 
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Pattbson  J.  I  have  no  dout  that  this  was  an  act  of  bankruptcy.  To  hold 
otherwise  we  must  import  into  the  case  a  great  deal  which  was  not  in  evidence ; 
that  the  transaction  was  collusive,  and  that  the  deed  was  not  to  be  acted  upon, 
which  we  have  no  right  to  assume.  Pulling  v.  Tucker,  4  B.  &  Aid.  382,  is  a 
strong  authority  on  the  point.  At  the  same  time  I  doubt  whether  the  question 
was  open  to  the  court  upon  this  motion.  Rule  discharged. 


*fiftl*The  KING  v.  The  Churchwardens  of  the  Parish  of  St.  PANCRA8, 
8UJ  MIDDLESEX,  April  24. 

1.  Wben  the  act  for  the  better  regulation  of  vestries,  1  ft  2  W.  4.  e.  60.  has  been 
adopted  in  a  parish,  there  mast  be  elected,  at  each  of  the  first  three  annual  elections, 
one-third  of  the  whole  number  of  which  the  vestry  chosen  under  the  aot  is  ultimately 
to  consist ;  and  there  must  be  deducted,  by  lot,  from  the  original  vestry,  at  the 
first  election,  one-third  of  the  number  of  the  vestrymen  then  existing  (whatever 
the  full  regular  number  of  the  original  vestry  would  be) ;  at  the  second  election, 
half  the  number  of  the  original  vestrymen  then  existing :  at  the  third  election,  all 
the  remaining  original  vestrymen. 

2.  A  parish  adopting  the  act  had  previously  been  divided  into  four  districts,  for  the 
more  conveniently  collecting  the  rates,  and  this  division  had  been  adopted  for  taking 
the  poll  in  the  election  of  members  of  parliament :  a  small  part  also  of  the  parish 
was  annexed  to  a  part  of  an  adjoining  parish,  and  separated  from  the  original  parish, 
for  ecclesiastical  purposes :  Held,  that  the  election  of  vestrymen  and  auditors  might 
he  made  in  one  place  of  the  parish  only. 

8.  If  a  parish  adopting  the  act  be  within  the  metropolitan  police  district,  for  the  city 
of  London,  or  contain  more  than  8000  resident  householders,  the  qualification  for 
vestrymen  is,  that  they  Bhould  be  resident  householders,  and  should  also  be  rated  to 
the  poor  rate  of  the  parish,  on  an  annual  rental  of  not  less  than  40/. ;  but  the  rental 
may  be  made  up  of  tenements  separately  held,  and  not  in  the  occupation  of  the  ves- 
trymen. 

4.  The  qualification  must  be  perfect  at  the  time  of  election,  but,  if  unqualified  per- 
sons be  elected,  thiB  does  not  avoid  the  election  of  qualified  vestrymen  or  auditors 
elected  at  the  same  time. 

5.  A  parish  which  had  adopted  the  act,  had  previously  been  governed  by  a  vestry 
established  by  a  local  act,  which  defined  the  qualifications  of  a  vestryman,  and  pre- 
scribed an  oath  to  be  taken  before  any  vestryman  should  be  capable  of  acting  in  the 
execution  of  that  local  act ;  by  the  oath,  the  person  swore  to  execute  the  powers 
reposed  in  pursuance  of  the  same,  and  that  he  was  possessed  of  the  qualification 
prescribed  thereby,  which  was  different  from  that  required  by  1  &  2  W.  4.  3.  60. : 
Eddy  that  this  oath  was  not  to  be  taken  by  the  vestrymen  elected  under  the  latter 
act 

Sir  James  Scarlett  had  obtained  a  rule  in  Hilary  term  last,  calling  upon  the 
defendants  to  show  cause  why  a  mandamus  should  not  issue,  commanding  them 
to  asemble  the  parishioners  in  manner  required  by  the  statute  1  &  2  W.  4.  c. 
60.,  (entitled  "  An  act  for  the  better  regulation  of  vestries,  and  for  the  ap- 
pointment of  auditors  of  accounts,  in  certain  parishes  of  England  and  Wales/') 
in  order  to  elect  a  vestry  and  auditors  of  accounts.  The  object  of  this  applica- 
tion was  to  contest  the  titles  of  the  persons  then  acting  as  vestrymen  and  au- 
mii  ditors  under  the  statute,  which  bad  been  adopted  in  *the  parish  according 
J  to  the  provisions  contained  in  the  act  (a).     Upon  the  facts  disclosed  in 

(a)  1  ft  2  W.  4.  o.  60.  s.  2.  enacts,  that  one -fifth,  at  least,  of  the  rate-payers  of  a 
pariah,  or  any  number  of  them  amounting  to  not  less  than  fifty  parishioners,  may 
deliver  a  requisition  to  the  churchwardens,  or  one  of  them,  requiring  them  to  ascertain 
whether  a  majority  of  the  rate-payers  of  the  parish  with  the  provisions  of  the  act  to  be 
adopted  in  the  parish.  The  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth 
sections  contain  provisions  for  ascertaining  the  wish  of  the  rate-payers,  and  the  for- 
malities requisite  for  making  and  promulgating  the  acceptance  of  the  act.  The  other 
provisions  of  the  act  applicable  to  the  case  in  the  text,  are  the  following: — 

Bbctioh  22.  Provides,  that  when,  by  reason  of  the  populousness  of  any  parish,  the 
■aid  parish  shall  have  been,  or  shall  be,  divided  into  districts  for  ecclesiastical  or  other 
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the  affidavits,  as  *to  which  there  was  no  dispute,  five  objections  were  r*gA 
taken  to  the  titles.  L  e^ 

First.  Before  the  adoption  of  the  act  1  &  2  W  4.  c.  60.,  *the  affairs  of  the    r*g« 
parish  were  under  the  management  of  a  select  vestry  established  by  stat.  59   L 
0. 3.  c.  xxxix.  (local  and  personal  acts,  public).    Under  the  earlier  act  the  num- 

pnrposeg,  then  and  in  that  case  the  votes  (in  the  election  of  vestrymen)  shall  be  taken, 
according  to  the  mode  of  election  before  stated  in  the  act,  in  some  convenient  place,  at 
the  discretion  of  the  churchwardens,  in  each  of  the  several  districts  of  the  said  parish. 

Section  23.  Enacts,  that  in  all  parishes  adopting  this  act,  the  vestry  appointed  and 
elected  as  herein-before  mentioned  shall,  when  the  said  act  shall  come  into  full  effect, 
consist  of  a  certain  number  of  resident  householders ;  that  is  to  say,  twelve  vestrymen 
for  every  parish  in  which  the  number  of  rated  householders  shall  not  exceed  1000 ;  and 
twelve  other  additional  vestrymen,  that  is,  twenty-four  vestrymen  for  every  parish  in 
which  the  rated  householders  shall  exceed  1000 ;  and  twelve  other  additional  vestry, 
men,  that  is,  thirty-six  vestrymen  for  every  parish  in  which  the  number  of  rated  house- 
holders shall  exoeed  2000;  and  so  on  at  the  proportion  of  twelve  additional  vestrymen 
for  every  1000  rated  householders;  provided  always,  that  in  no  case  the  number 
of  vestrymen  shall  exceed  120 ;  provided  always  that  in  any  parish  wherein  a 
greater  number  of  vestrymen  are  given  by  special  act  of  parliament  than  the  propor- 
tions aforesaid  will  amount  to,  that  then  the  number  of  vestrymen  shall  remain  the 
same  as  given  by  such  act  of  parliament :  and  provided  always,  that  the  rector,  district 
rectors,  vicar,  perpetual  curate,  and  churchwardens  of  the  said  parish,  shall  constitute 
a  port  of  the  said  vestry,  and  shall  vote  therein,  in  addition  to  the  vestrymen  as  aforesaid 
elected  under  this  act:  provided  always,  that  no  more  than  one  such  rector  or  other 
Buch  minister  as  aforesaid,  from  any  one  parish  or  ecclesiastical  district  as  aforesaid, 
shall  ex  officio  be  a  part  of,  or  vote  at  any  vestry  meeting. 

8ection  24.  Enacts,  that  at  the  first  election  for  vestrymen  after  the  adoption  of  this 
act  in  any  parish,  one-third  of  the  then  existing  vestry,  or  the  nearest  number  thereto, 
but  not  exceeding  the  same,  shall  retire  from  office  (such  portion  to  be  determined  by 
lot),  and  the  parishioners  duly  qualified  shall  elect  a  number  of  vestrymen  equal  to  one- 
third  of  the  vestry  to  be  chosen  according  to  the  provisions  of  this  act ;  and  that  on  the 
next  ensuing  annual  election  for  vestrymen,  one-half,  or  as  nearly  as  may  be  one-half 
of  the  remaining  part  of  the  first  aforesaid  vestry  shall  retire  from  office  (such  portion 
to  be  determined  by  lot),  and  the  parishioners  duly  qualified  Bhall  again  elect  a  num. 
ber  of  vestrymen  equal  to  one-third  of  the  vestry,  to  be  chosen  according  to  the  provi- 
sions of  this  act :  and  that  on  the  next,  that  is  to  say,  the  third  annual  election  for 
vestrymen,  the  last  remaining  portion  of  the  vestry  as  aforesaid,  shall  retire  from  office, 
and  the  parishioners  duly  qualified  shall  elect  vestrymen  in  like  manner  and  number 
as  at  the  two  preceding  elections,'  so  as  to  fill  up  the  vestry  to  the  exact  number  of 
vestrymen  prescribed  by  this  act. 

Section  25.  Enacts  that  at  every  subsequent  annual  election  those  vestrymen  who 
have  been  three  years  in  office  shall  go  out  of  office,  and  the  parishioners  shall  elect, 
according  to  the  provisions  of  this  act,  other  vestrymen,  to  the  number  of  one- third  of 
the  total  number  of  which  such  vestry  shall  consist,  as  also  fill  up  any  vacancies  which 
may  have  occurred  from  death  or  other  causes :  provided  always,  that  any  or  all  of  the 
vestrymen  so  going  out  by  rotation,  may  be  immediately  eligible  for  re-election. 

Section  26.  Enacts,  that  the  vestry  elected  under  this  act  in  any  parish  not  within 
the  metropolitan  police  district,  or  the  city  of  London,  shall  consist  of  resident  house- 
holders,  rated  or  assessed,  to  the  relief  of  the  poor,  upon  a  rental  of  not  less  than  10/. ; 
and  no  person  shall  be  capable  of  acting  as  one  of  the  said  vestry,  unless  he  shall  be 
the  occupier  of  a  house,  lands,  tenements,  or  hereditaments,  rated  or  assessed  upon  the 
aforementioned  amount  of  rental  within  the  parish  for  which  he  is  to  serve ;  provided 
always,  that  if  the  parish  adopting  this  act  should  be  within  the  metropolitan  police 
district,  or  the  city  of  London,  or  if  the  resident  householders  therein  should  amount 
to  more  than  8000,  then  and  in  that  case,  the  vestry  elected  under  this  act  shall  consist 
of  resident  householders,  rated  or  assessed  to  the  relief  of  the  poor  of  such  parish  upon 
a  rental  of  not  less  than  40/.  per  annum. 

Section  27.  Provided  always  that  nothing  in  this  act  shall  be  deemed,  construed,  or 
taken  to  repeal,  alter,  or  invalidate  any  local  act  for  the  government  of  any  parish  by 
vestries,  or  for  the  management  of  the  poor  by  any  board  of  directors  and  guardians,  or 
for  the  due  provision  for  divine  worship  within  the  parish,  and  the  maintenance  of  the 
clergy  officiating  therein,  otherwise  than  is  by  this  act  expressly  enacted,  regarding 
the  election  of  vestrymen  and  auditors  of  accounts. 

Section  33.  Provides  for  the  election  of  ratepayers,  to  be  auditors  of  accounts ;  the 
election  to  be  made  by  persons  duly  qualified  to  act  as  vestrymen,  and  to  take  place  at 
the  time  and  under  the  forms  of  the  election  for  vestrymen ;  the  auditors  to  be  qualified, 
to  be  elected  as  vestrymen,  but  not  to  be  vestrymen. 
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ber  of  vestrymen,  including  the  vicar  and  churchwardens,  was  not  to  exceed 
122.     The  last  election  under  this  act  took  place  in  June  1831,  when   the 
number  of  12*2  was  filled  up,  the  vicar  and  the  two  churchwardens  forming  a 
part.     The  first  election  under  the  new  act  took  place  on  the  28th  of  May 
1832.     The  number  of  rated  householders  in  the  parish  then  exceeded  9000 ; 
so  that  the  number  of  vestrymen  to  be  finally  completed  under  the  twenty-third 
section  of  the  latter  act  was  120,  exclusively  of  the  vicar  and  the  two  church- 
wardens for  the  time  being.     There  were  at  the  time  of  that  election   fourteen 
vacancies  in  the  vestry  elected  under  the  earlier  act ;  so  that  the  whole  existing 
number  amounted  only  to  105,  besides  the  vicar  and  the  two  churchwardens. 
Thirty-five  of  the  105  were  lotted  off  at  the  meeting,  in  pursuance  professedly 
of  the  twenty-third  and  twenty-fourth  sections  of  the  latter  act  and  forty  new 
vestrymen  were  chosen.     These  forty  with  the  seventy  remaining  from  the  105, 
and  the  vicar  and  churchwardens  for  the  time  being,  managed  the  affairs  of  par- 
ish till  the  second  election  under  the  later  act,  which  took  place  on  the  22d  of 
*841   ^*aJ  1833.     *There  were  then  twelve  more  vacancies  in  the  number  of 
-I    the  original  vestry ;  so  that  the  number  which  remained  of  the  original 
vestry   (exclusively  of  the   vicar   and  churchwardens,)  was   reduced    from 
seventy  to  fifty-eight :  twenty-nine  of  these  were  lotted  off,  and  forty  new  vestry- 
men elected.     These  forty,  with  the  forty  elected  in  the  preceding  year,  the 
twenty-nine  remaining  of  the  original  vestry,  the  vicar  and  the  two  church- 
wardens for  the  time  being,  constituted  the  vestry  of  which  the  title  was  now 
impeached.     It  was  objected  that  in  1832,  the  original  vestry  should  have  been 
reduced  by  deducting  from  the  gross  number,  of  which  it  would  have  consisted, 
exclusively  of  the  vicar  and  churchwardens,  had  no  vacancies  occurred,  the  near- 
est number  to  one  third  of  that  gross  number,  so  that  the  119  should  have  been 
reduced  by  forty  in  all ;  and  that,  a  reduction  of  fourteen  having  already  taken 
place  by  the  vacancies  which  had  occurred,  there  should  have  been  lotted  off 
only  twenty-six  ;  and  further  that,  in  1833,  the  number  which,  after  the  last 
election,  had  remained  of  the  original  vestry,  without  taking  into  account   the 
diminution  by  the  subsequent  vacancies,  should  have  been  reduced  by  deduc- 
ting one  half  of  that  remainder ;  that  is  to  say,  by  deducting  thirty-five  from 
the  seventy ;  and  that,  as  a  reduction  of  twelve  had  already  taken  place  by  the 
vacancies  which  had  occurred,  there  should  have  been  lotted  out  only  twenty 
three. 

Secondly.  Before  the  passing  of  the  earlier  act,  the  parish,  which  is  very 
populous,  had  been  divided  into  four  districts,  for  the  purpose  of  assigning 
♦851  ^e  co^ect*on  °f fcne  Poor  ratea  to  different  collectors.  The  parish  *forms 
J  part  of  the  borough  of  Mary-le-  bone,  which  returns  two  members  to 
parliament,  under  statutes  2  W.  4.  c.  45.  s.  3.,  and  2  &  3  W.  4.  c.  64.  s.  35. 
This  division  had  been  adopted  for  separately  taking  the  poll,  on  the  only  two 
occasions  of  electing  members  which  had  occurred,  by  the  returning  officer  of 
the  borough,  under  the  power  given  to  him  by  2  W.  4.  c.  45.  s.  68.  (a). 
Between  the  elections  of  1832  and  1833,  a  small  party  of  the  parish,  compre- 
hended in  one  of  these  four  districts,  had  been  formed,  under  the  powers 
conferred  by  the  acts  for  building  churches,  into  a  chapelry,  together  with  a 
part  of  an  adjoining  parish,  and  was  separated  from  the  rest  of  the  parish  of 
St  Pancras,  for  ecclesiastical  purposes.  Both  in  1832  and  1833,  the  election  of 
the  vestry  had  been  made  for  the  whole  parish,  in  one  only  of  the  four 
districts,  which  was  not  the  district  comprehending  the  part  separated  for 

(a)  By  which  it  is  enacted,  that  at  every  contested  election  of  a  member  or  members 
to  serve  in  any  future  parliament,  for  any  city  or  borough  in  England,  except  the 
borough  of  Monmouth,  the  returning  officer  shall,  if  required  thereto  by  or  on  behalf 
of  any  candidate,  on  the  day  fixed  for  the  election,  and  if  not  so  required,  may,  if  it 
■ball  appear  to  him  expedient,  cause  to  be  erected  for  taking  the  poll  at  suoh  election, 
different  booths  for  different  parishes,  districts,  or  parts  of  such  city  or  borough,  which 
booths  may  be  situated  either  in  one  place  or  in  several  places,  &c. 
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ecclesiastical  purposes.  It  was  objected  that,  under  the  provisions  of  the 
twenty-second  section  of  1  &  2  W.  4.  c.  60.,  there  ought  on  each  occasion  to 
have  been  a  separate  election  in  each  of  the  four  districts ;  and  that,  at  the 
election  in  1833,  there  ought  also  to  have  been  a  separate  election  in  the  part 
separated  for  ecclesiastical  purposes. 

Thirdly.  The  parish  is  within  the  metropolitan  police  district.  Some  of 
the  persons  elected  as  vestrymen*  were  not  in  the  actual  occupation  of  p^g 
houses,  lands,  tenements,  or  hereditaments,  for  which  they  were  rated  to  L 
the  poor  of  the  parish  on  a  rental  of  so  much  as  40/.  per  annum ;  but  they  were 
rated  to  the  poor  on  that  amount  in  the  whole,  a  part  of  the  rate  laid  upon 
them  arising  from  tenements  not  in  their  actual  occupation.  Other  persons 
elected  as  vestrymen  were  in  the  actual  occupation  of  tenements  for  which 
they  were  rated,  in  the  whole,  on  the  rental  required  by  the  act ;  but  the  tene- 
ments were  separately  occupied,  and  did  not  constitute  one  entire  tenement. 
It  was  objected  that,  under  the  twenty-sixth  section  of  the  statute  1  &  2  W. 
4.  c.  60.,  no  person  was  qualified  to  act  as  a  vestryman  who  was  not  rated  on  a 
rental  of  40/.  per  annum  for  one  single  tenement  in  his  actual  occupation. 

Fourthly.  Other  persons  had  been  elected  as  vestrymen,  who  were  not 
rated,  in  the  whole,  to  the  requisite  amount  at  the  time  of  the  election,  but 
who  had  been  so  rated  after  their  election.  It  was  objected,  that  it  was  neces- 
sary that  the  qualification  should  be  perfect  at  the  time  of  the  election. 

Fifthly.  The  vestrymen  elected  under  the  provisions  of  the  later  act  took 
no  oath.  It  was  objected,  that  an  oath  was  still  required  under  the  provisions 
of  the  eleventh  section  of  59  Ot.  3.  c.  xxxix.  (Local  and  personal  acts, 
public.)  (a). 

♦The  auditors  were  elected  together  with  the  vestrymen,  in  both   .-*«.- 
1832  and  1833  ;  and  no  objection  was  made  to  their  title,  except  so  far   L 
as  it  might  be  affected  by  any  irregularity  in  the  proceedings  pointed  out  by 
the  above  objections. 

F.  Pollock,  Blackburn,  and  Adolphus  now  showed  cause.  First,  The 
number  of  vestrymen  to  be  lotted  off  is,  by  the  twenty-fourth  section,  to  be 
one  third  of  the  then  existing  vestry  not  one  third  of  the  vestry  which  ought 
to  exist,  or  which  would  have  existed  under  other  than  the  actual  circum- 
stances. One  third  is  to  retire  from  office  "  at  the  election ;"  no  part  of  this 
third  can  be  made  up  of  vacancies  which  have  taken  place  before  the  election. 
It  is  true,  that  the  vestry  has  not  hitherto  contained  the  full  number  of  120, 
which  is  fixed  by  the  twenty-third  section  of  the  later  act ;  but  it  will  contain 
that  number  after  the  next  election,  when  the  remaining  part  of  the  original 
vestry  will  retire,  and  forty  new  vestrymen  will  be  elected.  Till  that  election 
shall  have  taken  place,  it  cannot  be  said  that  the  later  *act  has  come  r*gg 
into  full  effect.    But  the  provision  of  the  twenty-third  section  applies   L 

(a)  By  which  it  is  enacted,  that  no  person  shall  be  capable  of  acting  as  a  vestryman 
or  additional  vestryman  in  the  execution  of  this  act  (except  in  administering  the  oath 
hereinafter  mentioned,  to  the  other  vestrymen),  until  he  shall  have  taken  and  subscribed 
the  following  oath,  which  oath  the  said  vestrymen,  or  any  two  or  more  of  them,  at  any 
of  their  meetings  to  be  holden  in  pursuance  of  this  act,  are  hereby  empowered  and 
required  to  administer : — 

"  I,  A.  B.,  do  swear,  that  T  will  faithfully,  impartially,  and  honestly,  according  to 
the  best  of  my  skill  and  knowledge,  execute  the  several  powers  and  authorities  reposed  in 
me  as  avestryman  of  the  parish  of  St.  Pancras,  appointed  in  pursuance  of  an  act  passed, 
&o.,  in  the  fifty-ninth  year  of  the  reign  of  Ring  George  III.,  intituled  [here  set  forth  the 
title  of  this  act]  by  virtue  of  the  said  act,  or  otherwise,  and  that  without  favour  or 
affection,  prejudice  or  malice ;  and  that  I  am  qualified  to  act  as  a  vestryman  [or,  as  an 
additional  vestryman,  as  the  case  may  be]  of  the  said  pariah,  appointed  in  pursuance 
of  the  said  act,  according  to  the  higher  [or,  lower]  rate  of  qualification  [or  rate  of 
qualification  for  additional  vestrymen]  by  the  said  act  prescribed.    So  help  me  God" 

Provided  always,  that  in  the  oath  to  bo  taken  by  the  vicar  and  churchwardens  of  the 
said  parish,  so  much  of  the  above-mentioned  form  as  relates  to  the  qualifications  of 
ve  trymen  shall  be  omitted. 
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only  to  the  time  "  when  the  said  act  shall  come  into  fall  effect."  Patteson  J. 
According  to  your  construction,  you  might  have  more  than  the  120,  in  a 
case  where  the  number  of  the  original  vestry  was  not  fixed  by  statute,  and 
exceeded  120.]  That  could  only  continue  till  the  third  election  under  the 
act ;  and  there  is  nothing  in  the  act  which  shows  that  such  a  state  of  things 
would  be  in  contravention  of  its  provisions. 

Secondly.  The  divisions  referred  to  in  the  twenty-second  section  must  be 
permanent  in  their  nature.  But  the  distribution  of  the  parish  into  the  four 
districts  might  be  changed  at  any  time,  or  be  altogether  abolished,  as  might 
suit  the  convenience  of  those  who  had  to  collect  the  rates.  In  fact,  this 
is  rather  a  division  of  the  rate  lists  on  the  books,  than  of  the  parish.  The 
circumstance,  that  the  returning  officer  has  adopted  the  same  distribution, 
does  not  give  a  more  permanent  character  to  it ;  for  he  also  might  vary  his 
own  distribution  on  any  future  occasion.  As  to  the  part  which  is  separated 
for  ecclesiastical  purposes,  the  effect  of  the  separation  has  been,  not  to  divide 
the  parish  into  distinct  districts  for  ecclesiastical  purposes,  but  to  take  away 
the  part  altogether  from  the  parish. 

Thirdly.  The  twenty-sixth  section  specifies  only  two  qualifications  for  the 
vestrymen  of  a  parish  within  the  metropolitan  police  district :  first,  they  must 
be  resident  householders ;  secondly,  they  must  be  rated  or  assessed  upon  a 
rental  of  not  less  than  40£  The  vestrymen  whose  titles  are  impeached  by  the 
third  objection  possess  both  qualifications.  The  proviso  does  not  say  that 
♦891  e  rent*l  Bn&H  ^e  ta^60  upon  the  house  in  which  they  reside ;  nor  that 
*  it  shall  not  be  made  up  of  sums  assessed  upon  separate  tenements.  No 
stress  can  be  laid  on  the  use  of  the  words  "  a  rental ; "  a  rental  may  consist  of 
separate  sums  constituting  one  whole.  The  provision  made  in  the  same 
section,  with  respect  to  parishes  not  within  the  metropolitan  police  district,  is 
very  differently  worded. 

Fourthly.  Whatever  difficulty  might  have  existed  at  the  time  of  the 
election,  it  cannot  be  now  said  that  the  vestry  does  not  "consist"  of  persons 
possessing  the  required  qualification.  And  if  the  later  part  of  the  twenty- 
sixth  section  may  be  interpreted  by  the  earlier,  it  may  be  inferred  that  the 
statute  meant  to  provide  only  against  unqualified  persons  "  acting  :  "  so  that 
a  mandamus  would  now  be  unnecessary,  as  the  qualification  has  been  per- 
fected, so  as  to  make  future  acts  legitimate. 

Fifthly.  The  twenty-seventh  section  of  the  later  act  provides  that  no  local 
act  shall  be  repealed,  "  otherwise  than  is  by  this  act  expressly  enacted  regard- 
ing the  election  of  vestrymen  and  auditors  of  accounts/1  feut  the  eleventh 
section  of  59  G.  3.  c.  exxxix.  must  be  considered  to  be  expressly  repealed,  or, 
at  any  rate,  to  have  nothing  left  upon  which  it  can  operate :  it  applies  only  to 
persons  "acting  in  the  execution  of  this  act;"  that  is,  of  the  earlier  act. 
flow  the  objection  is  made  to  persons  acting  in  the  execution,  not  of  the 
earlier,  but  of  the  later  act.  The  oath  would  become  altogether  unmeaning. 
It  consists  of  only  two  parts;  first,  an  oath  of  office;,  secondly,  an  oath  of 
qualification.  The  oath  of  office  is  for  the  execution  of  powers  reposed  in 
ipA-i  *the  person  as  a  vestryman  "  appointed  in  pursuance  of  an  act  passed 
J  in  the  fifty-ninth  year  of  the  reign  of  King  George  the  Third."  The 
oath  of  qualification  asserts  that  he  is  qualified  to  act  as  a  vestryman  appointed 
"  in  pursuance  of  the  said  act,"  that  is,  the  act  of  59  G.  8.,  "  according  to 
the  higher  [or,  lower]  rate  of  qualification  by  the  said  act  prescribed."  It 
is  impossible  to  apply  either  of  these  parts  of  the  oath  to  persons  acting  under 
another  act,  and  not  required  to  possess  the  qualifications  referred  to  in  the 
oath.  With  respect  to  the  qualification,  the  oath  imposed  under  the  earlier 
act  was  the  only  evidence  of  the  person  being  duly  qualified ;  in  the  later  act 
the  rating  is  the  evidence,  and  supersedes  the  other.  Neither  can  there  be 
*ny  authority  lodged  in  any  quarter  for  remodelling  the  oath,  specifically  set 
out  in,  and  imposed  by,  the  earlier  act.  so  as  to  make  it  applicable  to  a  new 
Vol.  XXVIII.— 5 
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species  of  election.    Such  a  power  exists  only,  if  at  all,  in  cases  where  the 
obligation  to  take  an  oath  arises  at  common  law. 

Even  if  these  answers  to  the  objections  were  insufficient,  it  would  not  follow 
that  the  mandamus  ought  to  issue.  Admitting  the  first  objection  to  be  good, 
the  eighty  new  vestrymen,  and  the  persons  remaining  from  the  original  vestry, 
are  not  the  less  entitled  to  act,. because  too  large  a  part  of  the  original  vestry 
has  been  deducted.  Again,  the  provision  upon  which  the  second  objection  is 
founded  is  merely  directory  :  there  is  nothing  to  show  that  the  place  of  election 
is  essential  to  the  validity  of  the  proceeding.  The  third  and  fourth  objections, 
if  good,  would,  merely  go  to  invalidate  the  election  of  the  persons  objected  to ; 
and  could  not  *  warrant  more  than  a  mandamus  to  fill  up  those  partic-  p^g* 
ular  places.  The  fifth  objection  would  not  invalidate  the  election  at  all,  L 
but  would  merely  incapacitate  the  vestrymen  from  acting  till  they  had  taken 
the  oath. 

With  respect  to  the  auditors,  no  specific  objection  has  been  urged  j  their 
election,  therefore,  is  good  unless  any  of  the  objections  go  to  the  lengtE  of 
showing  the  whole  proceedings  to  be  merely  void. 

Sir  James  Scarlett,  in  support  of  the  rule. 

First.  The  words  of  the  twenty-fourth  section  are,  "  one  third  of  the  then 
existing  vestry."  Had  the  intention  of  the  legislature  boen  that  which  is  con- 
tended for  on  the  other  side,  the  words  would  have  been  "  the  then  existing 
vestrymen."  But  "  vestry"  must  mean  the  collective  body ;  and  the  third 
must  be  estimated  on  the  full  number  of  which  that  collective  body  rogularly 
consisted.  Had  the  earlier  act  continued  in  force,  the  whole  number  of  122 
would  have  been  completed :  instead  of  that,  it  is  to  be  reduced  by  abstracting 
one  third ;  and  all  that  remained  to  be  done  at  the  election  in  1832  was,  to 
deduct  by  lot  so  many  as  to  diminish  the  then  existing  vestry  from  its  full  reg- 
ular numher,  by  one  third.  As  an  abstraction  of  fourteen  had  already  taken 
place,  it  remained  only  to  abstract  by  lot  twenty-six  more.  There  would  then 
have  remained,  exclusively  of  the  vicar  and  churchwardens,  seventy-nine ;  and 
these,  with  forty  new  vestrymen,  would  have  brought  the  full  number  up  to 
119,  exclusively  of  the  vicar  and  churchwardens,  as  before.  The  half  to  be 
abstracted  in  1833,  should  have  been  estimated  on  the  same  principle.  The 
act  gives  no  power  to  reduce  the  vestry  *below  its  original  statutory  num-  r*QQ 
ber.  As  the  elections  have  been  managed,  there  were  only,  exclusively  L 
of  the  vicar  and  churchwardens,  110  vestrymen  after  the  election  in  1832,  and 
109  after  the  election  in  1833.  Thus  the  number  has  been  kept  below  the 
numbers  named  in  each  act ;  and,  at  each  election,  the  new  vestrymen  have 
borne  a  higher  proportion  to  the  original  ones  than  the  legislature  intended. 

Secondly.  The  words  of  the  twenty-second  section  are,  "  when  by  reason  of 
the  populousness  of  any  parish  the  said  parish  shall  have  been,  or  shall  be 
divided  into  districts  for  ecclesiastical  or  other  purposes."  The  annexation  of 
one  part  of  the  parish  to  a  part  of  another,  for  ecclesiastical  purposes,  divides 
the  parish  into  the  part  which  is,  and  the  part  which  is  not,  so  annexed ;  and 
this  is  a  division  "  for  ecclesiastical  purposes."  And  the  division  into  the  four 
districts  is  a  division  "  for  other  purposes ;"  which  are,  the  more  convenient 
collection  of  the  rate,  and  the  voting  at  elections  for  members  of  parliament. 
It  is  said  that  this  division  might  be  varied :  but  the  real  question  is,  whether 
it  existed  at  the  time  of  the  elections  of  vestrymen. 

Thirdly.  The  latter  part  of  sect  26.  might  be  construed  in  the  manner 
contended  for,  if  that  part  stood  alone ;  but  it  cannot  be  supposed  that  the  leg* 
islature  intended  to  vary  the  method  of  estimating  the  different  qualifications! 
in  the  respective  oases  of  parishes  within  and  witnout  the  metropolitan  police 
district,  in  the  earlier  part  the  words  are,  "  occupier  of  a  house,  lands,  tene- 
ments, or  hereditaments  rated  or  assessed  upon  the  afore-mentioned  amount 
of  rental."  So  that  the  person  must  occupy  the  house  which  is  rated  -+q* 
upon  the  required  ^amount.    [Parke  J.    A  house  is  not  rated  at  all ;  L 
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the  person  is  rated  in  respect  of  the  property.  The  words  "rated  and 
assessed"  may  therefore  agree  with  "  occupier ;"  and  if  so,  this  part  of  the 
clause  is  not  inconsistent  with  the  interpretation  of  the  latter  part,  which  is 
contended  for  on  the  other  side.]  "  Rated  and  assessed1 '  must  refer  to  the 
substantive  immediately  preceding.  [Parks  J.  Then  this  part  of  the  clause 
would  not  require  that  the  occupier  should  he  rated  at  all ;  he  might  he  occu- 
pier of  a  house  for  which  the  landlord  was  rated.]  The  beginning  of  the  sec- 
tion provides  for  that.  [Patteson  J.  As  you  construe  the  words,  he  might 
be  rated  aa  landlord  of  a  house  which  he  did  not  occupy,  so  as  to  satisfy  the 
beginning  of  the  section,  and  occupy  a  house  for  which  he  was  not  rated,  so  as 
to  satisfy  the  words  following.]  Each  part  of  the  section  must  be  interpreted 
by  the  aid  of  the  rest,  as  appears  by  the  wording ;  the  last  part  speaks  of  a  rental 
per  annum ;  the  first  part  simply  speaks  of  10/.,  the  meaning  of  which  must 
be  10/.  per  annum ;  but  this  can  be  collected  only  by  taking  the  whole  section 
together.  [Littledale  J.  It  is  also  necessary  to  do  this,  in  order  to  apply 
the  proviso  against  unqualified  persons  "  acting"  to  the  case  of  parishes  within 
the  metropolitan  police  district.]  Even  if  the  legislature,  in  using  the  words 
"  occupier  of  a  house  rated,"  meant  a  rated  occupier  of  a  house,  the  natural 
interpretation  would  be  that  he  was  to  be  rated  for  that  house. 

Fourthly.  The  qualification  is  essential  to  the  person  being  elected,  not 
merely  to  his  acting.  [Parke  J.  The  earlier  part  of  the  clause  seems  to 
distinguish  between  being  elected  and  acting;  the  later  part  does  not.] 
4Q41  ^Fifthly.  It  is  true  that  the  later  act  requires  no  oath.  But  the 
•*  proviso  in  the  twenty-seventh  section  preserves  the  local  act,  except  so 
far  as  by  the  later  act  is  expressly  enacted  regarding  the  election  of  vestry- 
men and  auditors  of  accounts.  The  imposition  of  the  oath  cannot  be  expressly 
repealed  by  any  enactment  regarding  the  election.  There  is  no  enactment 
changing  the  functions  or  obligations  of  a  vestryman :  and  one  of  those 
obligations  is  to  take  an  oath. 

The  proceedings  at  the  supposed  election  are  wholly  void,  if  any  of  these 
objections  be  good.  The  argument  on  the  other  side  would  show  that  no. 
possible  deviation  from  the  provisions  of  the  act,  as  to  number  or  qualification, 
would  vitiate  the  proceedings.  But  it  could  not  be  maintained  that,  if  the 
whole  original  vestry  had  been  lotted  off,  and  forty  new  vestrymen  substituted, 
the  new  vestry  would  have  had  any  legal  existence. 

LzTrLEDAI<B  J. (a.)  I  think  that  this  rule  must  be  discharged.  With  respect 
to  the  question  as  to  the  number  to  be  lotted  off  under  the  twenty-fourth  section, 
the  difficulty  which  has  pressed  upon  me  most  is  that  arising  from  the  variation 
in  the  expression  from  "  vestrymen"  to  "  vestry."  It  has  been  contended  that 
the  latter  word  must  be  interpreted  to  mean  the  aggregate  body.  But  when  we 
observe  the  words  used  in  connection  with  it,  sucnas  "  one  third  of  the  then 
existing  vestry,"  and  "  the  nearest  number  thereto,"  it  appears  to  me  that 
we  must  look  upon  the  word  as  meaning,  in  this  section,  the  same  thing  as 
♦gin  "  ve8tl7IlieD*"*  And  this  being  so,  the  "  then  existing  vestry"  must 
J  mean  the  vestrymen  then  alive,  without  reference  to  the  full  number  of 
the  whole  body.  As  to  the  deficiency  in  the  number  of  the  existing  vestry,  it 
seems  to  me  tbatthe  act  requires  that  number  to  be  completed  only  at  the  third 
election  and  this  is  shown  by  the  language  used  at  the  end  of  the  twenty-fourth 
section.  The  rule,  therefore,  will  be,  that  at  the  first  election  one  third  of 
the  then  existing  vestrymen  shall  be  lotted  off;  at  the  second,  one  half  of  the 
number  then  remaining;  and  at  the  last,  all  that  shall  remain.  As  to  the  divi- 
sions of  the  parish,  that  part  only,  which  is  annexed  to  the  adjoining  parish  for 
ecclesiastical  purposes,  is  recognised  by  law  to  be  separated  from  the  rest. 
The  other  division,  into  the  four  districts,  cannot  be  considered  as  a  division 
within  the  meaning  of  the  act  It  may  be  extremely  convenient  for  the  par- 
fa)  Loan  Dsxuaj,  C.  J.  had  left  the  court  during  the  argument. 
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ishionere  to  make  such  an  arrangement ;  but  it  might  be  varied  from  month  to 
month,  the  number  of  parts  might  be  changed  to  two,  or  five,  or  any  other,  or 
their  magnitude  contracted  and  enlarged,  as  might  be  found  convenient.  A 
street  or  square  might  be  at  any  time  transferred  from  one  to  another.  We 
know  very  well,  in  the  case  of  counties,  what  legal  divisions  are;  such  as  the 
Ridings  of  Yorkshire,  or  the  separate  parts  of  Lincolnshire.  But  divisions, 
made  merely  to  suit  the  convenience  of  the  acting  magistrates,  would  not  be 
within  the  meaning  of  an  act  which  should  speak  of  the  divisions  of  counties. 
As  to  the  twenty-sixth  section,  the  provisions  respecting  the  qualification  do 
not  appear  to  have  been  very  attentively  framed.  The  first  part  of  the  section 
does  not,  in  words,  require  that  the  householder  should  be  rated  to  the  poor 
of  the  same  parish  as  that  in  which  *the  election  takes  place;  the  words  r*gg 
requiring  an  occupation  in,  and  rating  for  the  poor  of,  that  parish,  do  *- 
not  occur  before  a  later  part  of  the  section.  There  is,  therefore,  ground  for 
constructing  one  part  by  the  aid  of  the  other ;  and  one  would  rather  suppose 
that,  if  the  householder  is  to  be  rated  for  the  relief  of  the  poor  on  the  property 
which  he  occupies,  in  the  case  of  a  parish  in  the  country,  the  legislature  meant 
to  provide  in  the  same  way  as  to  parishes  in  town.  The  first  part  of  the  pro- 
vision respecting  the  parishes  without  the  metropolitan  police  district  is  (except 
as  to  the  words  "  of  such  parish")  couched  in  the  same  words  as  the  provision 
respecting  the  parishes  within  that  district.  But  then  the  former  provision 
has  an  additional  clause,  incapacitating  certain  persons  from  acting ;  the  latter 
has  no  such  clause,  unless  we  are  to  incorporate  the  clause  of  the  former  pro* 
vision  by  implication.  It  is  possible  that  it  may  have  been  intended,  in  the 
former  provision,  to  permit  the  election  of  a  householder  whose  qualification 
was  made  up  of  any  tenements  whatsoever;  but  that  he  should  not  be  capa- 
ble of  acting,  unless  he  occupied  the  tenement  for  which  he  was  rated  within 
the  parish.  However,  we  are  not  now  called  on  to  interpret  that  former  clause. 
The  words  applicable  to  the  present  case  are,  "  resident  householders  rated  or 
assessed  to  the  relief  of  the  poor  of  such  parish  upon  a  rental  of  not  less  than 
40/.  per  annum/1  We  know  that  the  rate  is  laid  upon  the  person  who  occu- 
pies, not  upon  the  house  or  land.  It  is  enough  here  if  the  householder  be 
rated  to  the  poor  on  the  rental  required.  He  must  be  a  householder,  and  he 
must  be  rated;  but  it  is  not  necessary  that  he  should  be  rated  for  the  house 
which  he  occupies :  it  is  enough  for  him  to  have,  for  instance,  a  *house  on  _*£- 
which  he  is  rated  at  a  rental  of  20/.,  and  land  on  which  he  is  rated  at  a  L 
rental  of  20/.  Or  it  is  enough,  if  he  be  rated  for  part  which  he  occupies,  and 
for  part  which  he  does  not  occupy,  but  of  which  he  is  landlord.  It  is  no  mat- 
ter how  he  is  rated,  if  the  whole  together  amount  to  the  rental  required.  With 
respect  to  the  persons  not  qualified  at  the  time  of  the  election,  but  who  have 
since  that  time  become  qualified,  I  think  that  they  were  notentitled  to  be  elec- 
ted. The  power  to  act  requires  that  there  should  have  been  a  qualification  at 
the  time  of  election,  otherwise  any  poor  person  might  be  elected,  and  might 
act  upon  a  qualification  afterwards  obtained.  As  to  the  oath  imposed  by  the 
statue  59  O.  3.  o.  xxxix.,  it  applies  only  to  persons  acting  under  that  statute, 
and  is  totally  inapplicable  to  a  vestryman  acting  under  the  later  act.  The 
statute  59  0.  8.  may  not  have  been  repealed ;  but  the  vestrymen  elected  under 
the  later  act  do  not  act  under  the  earlier  one.  The  meaning  of  the  oath  itself 
is  incapable  of  being  transferred  from  the  one  act  to  the  other ;  and  you  cannot 
introduce  into  the  new  act,  an  oath  incompatible  with  it.  It  would  have  been 
highly  improper  to  take  such  an  oath  in  this  case.  As  to  the  auditors,  their 
election  would  not  be  avoided  by  the  election  of  some  unqualified  persons  for 
vestrymen.  And  I  must  own  that  I  can  see  no  reason  for  this  mandamus 
going.  Some  persons  not  entitled  have  been  elected ;  but  that  would  not  jus- 
tify the  mandamus  here  required;  for  the  purpose  of  electing  a  new  vestry 
altogether. 
Parke  J.    With  respect  to  the  number  to  be  lotted  off  under  the  twenty- 
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,o<n    fourth  section,  three  constructions  *of  the  clause  in  quest  ion  present 
*    themselves.    The  first  is  that  proposed  by  Sir  James  Scarlett.    He 
argues  that  "  vestry"  means  the  corporate  body,  and  that  one-third  ot  the  total 
corporate  body  is  to  be  taken  out  at  the  first  election,  and  that  the  va  an  ies 
which  had  occurred  are  to  make  a  part  of  this  third  :  so  that  the  number  to 
be  taken  away  by  lot  would  be  only  twenty-six.     I  think  it  is  impossible  to 
support  this  construction.    It  is  clear  that  one  third  was  to  retire  by  lot ;  that 
cannot  be  made  np  of  persons  who  have  died,   or  resigned,   before  the 
election.     The  second  construction  is,  that  one  third  of  the  total  corporate 
body  should  be  lotted  off,  without  taking  notice  of  existing  vacancies ;  that  is, 
in  the  present  case,  that  forty  should  be  lotted  off,  independently  of  vacancies 
before  created.     This  construction  appears  to  me  equally  unreasonable  with 
the  first.     Suppose  the  original  body  to  have  been  reduced  by  vacancies  as  low 
as  forty ;  then,  if  forty  had  retired,  none  of  the  original  vestry  would  havf 
been  left  after  the  first  election ;  and  the  statute  gives  no  power  for  filling  uj 
the  number,  except  by  the  election  of  the  forty  new  vestrymen.     The  third 
and  only  remaining  construction  must  therefore  be  adopted;  that  is,  that  the 
fraction  to  be  lotted  off  is  to  be  estimated  upon  the  number  of  then  existing 
vestrymen.     This  is  what  has  been  actually  done.     With  respect  to  the 
method  of  taking  the  poll,  it  is  Baid  that  the  four  districts  of  this  parish 
satisfy  the  words  "  divided  for  other  purposes/'  But  it  is  sufficiently  explained 
in  the  affidavits  that  this  is  merely  a  division  which  has  been  made  for  the 
convenience  of  the  collectors,  and  that  it  may  be  varied  at  any  time.     It  is 
tog  1  also  said  that  a  division  has  been  made  *by  the  annexation  of  a  part,  for 
-*  ecclesiastical  purposes,  to  the  adjoining  parish.     But  that  is  not  a 
division  "  into  districts  ; "  it  is  only  a  subtraction  of  a  part  from  the  rest  of  the 
parish.     Another  ground  of  objection  was  the  alleged  want  of  qualification  of 
some  of  the  vestrymen,  under  the  twenty-sixth  section.     I  have  no  doubt  of 
the  construction  which  we  ought  to  give  to  this  section.     It  is  not  impossible 
that  the  framer  of  the  clause  may  have  had  a  different  construction  in  view,  in 
the  several  cases  of  parishes  without  and  parishes  within  the  metropolitan 
police  districts.     He  may  have  meant  that,  in  the  former  case,  the  rating 
might  be  on  the  land,  and  in  the  latter  on  the  house  only.     But  the  rule  for 
construing  a  statute  is,  to  collect  the  meaning  from  its  grammatical  construction, 
unless  that  leads  to  an  incongruity.     Now,  by  the  words  of  this  section,  it  is 
sufficient  if  the  householder  be  rated  in  any  way;  it  is  not  necessary  that  he 
should  be  rated  in  respect  of  the  subject  of  his  occupation.     As  to  this,  the 
provision  is  the  same  for  parishes  in  the  country  or  in  town ;  there  arc  no 
words  prescribing  that  the  rating  shall  be  on  the  subject  of  the  occupation.     I 
know  that,  in  fact,  persons  are  rated  for  property  which  they  do  not  occupy, 
and  therefore  I  construe  the  statute  as  comprehending  a  rating  upon  any 
property.     Sir  James    Scarlett  argues  that  the  later  part  of    the   clause 
respecting  parishes  not  within  the  metropolitan  police  district,  shows  that  the 
rate  must  be  on  the  property  occupied ;  for  that  the  words  "  rated  or  assessed" 
mutt  be  referred  to  the  immediate  antecedents,  "  houses,  lands,  tenements,  or 
hereditaments."     That  appears  to  me  not  to  be  admissible ;  houses  are  not 
♦1001  tnem8€^veB  legally  the  *  subject  of  the  poor  rate;  and,  therefore,  it  is 
•*  fair  to  refer  the  words  "  rated  or  assessed "  to  occupier,"  from  which 
no  incongruity  will  follow.     I  find  no  express  provision  that  the  rate  shall  be 
in  respect  of  the  property  occupied;  and  I  cannot  infer  such  an  intention. 
Certainly  the  clause  is  inaccurately  expressed.     But,  supposing  some  of  tho 
vestrymen  to  be  improperly  elected,  from  want  of  qualification,  it  is  clearly 
my  opinion  that  there  would  still  be  no  ground  for  issuing  this  mandamus. 
The  election  would  be  void  so  far  only ;  there  would  have  been  elected  less 
than  forty,  by  the  number  not  duly  qualified.     The  mandamus  should,  there- 
fore, direct  the  supplying  this  number  only  :  and  this  disposes  of  so  much  of 
the  objection  as  relates  to  the  persons  who  have  become  qualified  only  since 
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the  election.  I  think  these  persons  were  not  duly  elected ;  bnt  that  does  not 
make  the  whole  proceeding  void  :  such  a  construction  would  entail  most  serious 
consequences  upon  corporations.  Supposing  one  of  a  common  council  were 
illegally  elected,  it  would  be  monstrous  to  say  that  all  elected  at  the  same 
time  were  badly  elected.  The  objection  respecting  the  oath  is  disposed  of  by 
the  fact,  that  the  oath  is  no  longer  applicable.  It  was  imposed  to  secure  the 
existence  of  a  particular  qualification  in  the  persons  acting ;  the  qualification  is 
now  changed,  and  the  evidence  of  it  is  different.  I  am  therefore  clearly  of 
opinion  that  this  mandamus  ought  not  to  issue,  and  that  the  rule  should  be 
discharged. 

Patteson  J.  I  also  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
question,  as  to  the  proper  number  to  be  lotted  off,  has  already  been  fully  gone 
♦into.  I  quite  agree  in  the  view  taken  of  it  by  the  rest  of  the  court,  pn  qi 
Of  the  three  possible  constructions,  two  are  inadmissible;  the  third  *- 
must,  therefore,  be  adopted,  which  is  that  actually  followed.  The  objection 
arising  from  the  four  divisions  for  the  collection  of  rates,  is  answered  by  the 
fact.  They  appear  not  to  be  properly  divisions  in  the  sense  in  which  the  word 
is  used  in  the  act.  Then  as  to  the  ecclesiastical  separation  :  in  the  first  place, 
the  separation  was  not  made  till  after  the  first  election  complained  of;  and  in 
the  second  place,  all  that  has  been  done  is  the  taking  of  one  part  away  from 
the  rest,  which  may  be  done  in  many  ways,  either  under  the  church  building 
acts,  or  for  other  purposes.  But  here  is  no  division  of  the  parish.  I  cer- 
tainly find  some  difficulty  in  construing  the  section  relating  to  the  qualification. 
It  is  worded  in  a  singular  manner.  One  is  in  the  habit  of  construing  acts  of 
parliament  on  the  supposition  that  where  the  rramers  use  different  words  they 
mean  different  things.  That  is  not  so  here,  as  to  one  part  at  least.  In  the 
beginning  of  the  section,  one  qualification  is,  being  rated  or  assessed  to  the 
relief  of  the  poor  simply,  not  the  poor  of  the  parish ;  and  the  amount  is  to 
be  10/.  simply,  not  10/.  per  annum;  yet  we  must  believe  that  the  meaning 
of  these  words  was  the  same  as  that  of  the  words  at  the  end  of  the  section, 
where  the  poor  are  expressly  spoken  of  as  the  poor  of  the  parish,  and  where 
the  words  "  per  annum"  are  inserted.  We  cannot,  therefore,  construe  the 
sentence  quite  strictly.  The  difficulty  arises  as  to  the  intermediate  clause,  in 
which  the  word  "  occupier"  is  used.  I  have  great  doubts,  whether  it  was  not 
meant  to  apply  "  rated"  to  the  immediate  antecedent,  though  "legally  r*i  nn 
a  house  cannot  be  rated.  But  I  see  that  this  part  of  the  section  applies  *- 
to  those  parishes  only  which  are  not  in  the  metropolitan  police  district.  And 
taking  by  itself,  as  you  must,  the  clause  respecting  the  parishes  within  that 
district,  no  difficulty  arises.  It  is  admitted,  that  the  parties  are  rated  to  the 
relief  of  the  poor  on  a  rental  of  the  required  amount,  and  that  they  are  resi- 
dent householders.  But  as  to  those  vestrymen,  who  were  not  rated  on  the 
required  amount  till  after  the  election,  I  am  of  opinion  that  they  are  not  quali- 
fied, and  ought  not  to  act,  or  be  allowed  to  attend.  A  mandamus  might  go 
to  compel  the  filling  up  of  these  places :  but  the  mandamus  here  applied  for, 
is  for  filling  up  all  the  places.  Now,  it  does  not  follow  that  the  whole  elec- 
tion is  bad,  because  some  are  in  the  body  who  ought  not  to  be  there.  As  to 
the  oath,  the  law  compels  no  impossibility ;  and  here  the  administration  of 
the  oath  is  an  impossibility.  Rule  discharged. 
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GALE  v.  CAPERN.    April  24rt. 

A  plea  of  set-off  stated,  that  the  plaintiff  made  his  promissory  note  payable  to  A.  C, 
which  was  duly  indorsed  and  delivered  to  the  defendant  after  A.  C.'s  death,  by  A. 
C.'s  administrator,  and  was  unpaid.  Replication,  that  the  supposed  cause  of  set-off 
on  the  said  note  did  not  accrue  to  defendant  within  six  years,  in  manner  and  form,  &c. : 

ffeid,  that  this  replication  admitted,  not  only  the  making  of  the  note,  but  the  indorse- 
ment of  it  to  the  defendant  by  A.  C.'s  administrator ;  and  that  the  defendant  might, 
therefore,  avail  himself  of  memorandums  of  the  payment  of  interest,  written  on  the 
note  by  A.  C.  (before  Loan  Texts&dsx's  act,)  to  bar  the  statute  of  limitations. 

Declaration  (of  Michaelmas  term  1832)  in  assumpsit  on  an  award.  Plea 
of  set-off,  stating,  among  other  things,  that  the  plaintiff  was  indebted  to  the 
defendant  in  the  sum  of,  &c.,  upon  a  promissory  note,  dated  the  4th  of  Febru- 
ary 1826,  made  by  the  plaintiff;  and  whereby  the  plaintiff  promised  to  pay 
M081  *J^nn  Catford,  in  her  lifetime,  or  order,  100/.,  with  interest  at  5  per 
-I  cent.,  on  demand,  which  promissory  note,  before  the  commencement 
of  this  suit  and  after  the  death  of  Ann  Catford,  to  wit,  &c.,  was,  in  due 
manner,  indorsed  and  delivered  to  the  defendant  by  Robert  Fine,  who  was 
then  the  administrator  of  A.  C,  with  her  will  annexed,  and  which  promissory 
note  remains  unpaid.  Replication,  "  that  the  said  supposed  debt  and  cause 
of  set-off  upon  the  said  promissory  note  did  not,  nor  did  any  part  thereof, 
arise  or  accrue  to  the  defendant  at  any  time  within  six  years  next  before  the 
commencement  of  this  suit,  in  manner  and  form  as  the  defendant  hath  in  his 

J  lea  in  that  behalf  alleged."  Issue  thereon.  At  the  trial  before  Bosanquet 
.,  at  the  last  Exeter  assizes,  the  note  was  produced,  corresponding  with  the 
statement  in  the  plea.  There  was  a  subscribing  witness  to  the  signature ;  and 
on  the  back  of  the  note  were  the  following  indorsements : — "  1827,  April  5th. 
Received,  for  one  year's  interest,  5/.  A.  Catford."  1828,  March  31.  A 
similar  indorsement.  And,  "  Pay  Thomas  Capern,  or  order.  Robt.  Pine." 
The  indorsements  of  interest  paid  were  proved  to  be  in  the  hand-writing  of 
Ann  Catford,  but  no  witness  was  called  to  prove  the  making  of  the  note,  or 
the  indorsement  of  it  by  Pine  to  Capern ;  and  the  learned  Judge  was  of  opin- 
ion that  they  were  admitted  by  the  pleadings.  The  note  turned  the  balance 
of  account  in  favour  of  the  defendant,  who  therefore  had  a  verdict;  but  leave 
was  given  to  move  to  enter  a  verdict  for  the  plaintiff,  if  the  court  should  be 
of  opinion  that  further  evidence  ought  to  have  been  produced  of  the  making 
and  indorsing  of  the  note. 

*iai-i  *Moodyf  in  this  term,  moved  accordingly.  The  indorsements  by 
J  Ann  Catford  do  not  prove  that  the  defendant  had  a  cause  of  action  or 
set-off  within  six  years.  Perhaps  the  replication  might  amount  to  an  admis- 
sion that  the  note  existed,  and  might  render  it  unnecessary  to  call  the  sub- 
scribing witness ;  but  it  did  not  supply  the  place  of  proof  that  Pine  indorsed 
the  note,  and  had  authority  to  do  so,  as  administrator  with  the  will  annexed : 
and  these  facts  are  put  in  issue  by  the  replication  stating,  that  the  cause  of 
set-off  did  not  accrue  to  the  defendant  in  manner  and  form,  &c.  If  the 
present  defendant  has  sued  upon  the  note,  and  the  statute  of  limitations  had 
been  pleaded,  evidence  on  his  part  that  Ann  Catford  received  interest  on  the 
note  within  six  years,  would  not  have  been  sufficient  to  show  that  a  cause 
of  action  accrued  to  him  within  that  time.  [Littledale  J.  Does  not  a 
replication  in  this  form  admit  that,  but  for  the  statute,  the  defendant's  claim 
would  be  right?  Patteson  J.  The  plea  is,  that  the  said  supposed 
cause  of  set-off  did  not  accrue  within  six  years.  Is  not  that  an  admission 
that  it  did  accrue  at  some  time,  though  earlier  ?]  If  the  defendant's  right 
were  proved  to  have  existed  before  the  fact  relied  upon  to  take  the  case  out  of 
the  statute,  such  an  argument  might  be  used :  but  that  is  not  so  here,  because 
the  administration  by  Pine,  and  his  indorsement,  are  subsequent  to  the 
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indorsements  of  the  receipt  of  interest,  and  are  in  no  way  proved  by  them. 
[Patteson  J.  If  an  acknowledgment  was  made  within  the  six  years  to  the 
then  holder,  does  not  it  follow,  from  the  negotiable  nature  of  the  instrument, 
that  a  subsequent  holder  may  avail  himself  of  that  acknowledgment,  in  an 
action  upon  the  note  ?  Littledale  J.  It  is  the  misfortune  *of  a  r*i  n* 
plaintiff,  in  such  a  case,  that  he  cannot  reply  double.  If  he  had  bad  *■ 
to  make  the  same  defence  by  way  of  plea,  he  might  have  pleaded  both  the 
statute  of  limitations  and  the  general  issue.]  Here,  if  the  replication  is  in 
effect  a  traverse  on  both  the  points,  it  is  good,  not  being  demurred  to  as  double. 
[Parke  J.  If  you  meant  to  deny  that  the  set-off  accrued  to  the  defendant 
at  all,  you  should  have  replied  something  equivalent  to  the  general  issue. 
The  replication,  as  it  stands,  is  as  if  a  party  had  declared  upon  the  note,  and 
you  had  replied  the  statute  of  limitations  only,  and  not  nil  debet,  or  nan 
assumpsit.  Littledale  J.  If  a  holder  of  such  a  noto  had  declared  upon 
it,  stating  that  he  was  indorsee  of  an  administrator  of  the  payee,  and  you  had 
pleaded  actio  non  accrevit  infra  sex  annos,  would  not  that  have  admitted  the 
indorsing  of  the  note  ?]  Cur.  adv.  vult 

Lord  Den  man  C.  J.  now  delivered  the  judgment  of  the  court.  This  was 
an  action  on  a  promissory  note,  to  which  a  set-off  was  pleaded,  stating  fully 
the  contents  of  the  note,  and  that  after  the  death  of  the  payee,  it  was  indorsed 
and  delivered  by  her  administrator  to  the  defendant.  The  plaintiff  replied 
that  the  supposed  debt  and  cause  of  set-off  upon  the  said  note,  did  not  accrue 
to  the  defendant  within  six  years  before  the  commencement  of  the  action  in 
manner  and  form,  &c.  The  question  is,  whether  this  be  not  a  virtual  admis- 
sion that  the  action  did  accrue  at  some  time  in  the  manner  alleged.  We 
think  that,  the  note  being  so  fully  set  out  in  the  plea  of  set-off,  the  effect  of 
the  replication  was,  that  the  plaintiff  did  so  admit :  and  the  case  was  so  pre- 
sented to  the  jury  by  the  learned  Judge  at  the  trial.  Rule  refused. 


*WILKINSON  t>.  BYERS.    April  24A.  [*106 

Where  an  action  has  been  commenced  for  an  unliquidated  demand,  payment  by  the 
defendant  of  an  agreed  sum  in  discharge  of  such  demand,  is  a  good  consideration  for 
a  promise  by  the  plaintiff  to  stay  proceedings  and  pay  his  own  costs. 

And,  per  Littledale,  J.,  even  in  the  case  of  a  liquidated  demand,  the  same  promise 
made  in  consideration  of  the  payment  of  such  demand,  may  be  enforced  in  an  action 
of  assumpsit,  where  the  agreement  has  been  such  that  the  court  would  stay  proceed- 
ings if  the  plaintiff  attempted  to  go  on. 

Assumpsit.  The  declaration  stated  that  an  action  had  been  commenced 
and  prosecuted  in  the  Palace  Court  by  Thomas  Rimtner,  as  the  defendant's 
attorney,  in  the  name  of  the  defendant,  against  the  plaintiff,  for  the  recovery 
of  a  certain  sum,  to  wit,  13/.  10*.,  alleged  to  be  due  from  plaintiff  to  defendant, 
which  action  was  depending,  and  costs  had  been  incurred  therein  :  and  there- 
upon, in  consideration  that  plaintiff  would  pay  defendant  the  said  sum  of  13/. 
10s.,  defendant  promised  plaintiff  to  settle  with  said  attorney  for  the  costs  of 
the  action,  and  to  indemnify  plaintiff  and  bear  him  harmless  from  the  same. 
Averment,  that  plaintiff  confiding,  &c.,  paid  defendant  the  said  sum,  which  he 
accepted;  but  that  defendant  did  not  settle  with  the  attorney,  &c.,  by  means 
and  in  consequence  whereof  the  attorney  proceeded  with  the  action,  and  judg- 
ment was  signed  against  plaintiff,  and  he  was  obliged  to  pay  11.  16*.  for  costs 
of  the  action,  and  3/.  for  costs  of  endeavouring  to  set  the  judgment  aside,  of 
which  defendant,  on,  &c,  had  notice,  but  that  he  did  not  nor  would  indemnify 
plaintiff,  &c.  Plea,  the  general  issue.  At  the  trial  before  Patteson  J.,  at 
the  sittings  in  Middlesex,  after  Trinity  term,  1833,  it  appeared  that  the 
plaintiff  had  employed  the  defendant  (who  carried  on  business  as  a  wood- 
turner) to  do  work  for  him ;  that  Rimmcr,  as  the  defendant's  attorney,  served 
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the  now  plaintiff  with  a  writ  at  the  suit  of  the  present  defendant  >  and  that  a 
•1071   conversation  afterwards  passed  between  the  parties  at  the  plaintiff's* 

J  house,  which  the  son  of  the  latter  stated  in  evidence  as  follows : — "  My 
father  expressed  his  surprise  that  he  should  have  been  treated' in  that  peremp- 
tory manner.  Byers  said  he  had  given  no  orders  that  he  should  be  treated  in 
that  way ;  that  he  had  desired  the  attorney  to  write  a  letter  demanding  pay- 
ment of  the  balance  due,  and  that  was  all  the  instructions  he  had  given  :  he 
was  extremely  sorry  such  conduct  had  been  pursued  by  his  attorney,  he  having 
worked  for  my  father  many  years,  and  having  no  just  cause  of  complaint. 
My  father  offered  to  pay  him  the  amount  of  the  balance  of  the  debt,  and, 
taking  into  consideration  the  unjustifiable  nature  of  the  proceedings,  would 
not  he  himself  settle  with  his  attorney  ?  to  which  Byers  readily  assented  for 
the  reason  that  he,  Byers,  himself  would  not  pay  any  thing,  he  not  having 
given  instructions.  The  money  was  paid,  and  a  receipt  signed  by  Byers. 
Subsequently  Byers  said  he  would  go  immediately  to  Bimmer  and  settle  the 
Question  of  costs/'  Another  witness,  deposing  to  the  same  conversation,  stated 
the  defendant  to  have  said,  that  if  the  plaintiff  would  pay  him  the  money,  as  he 
was  in  particular  want  of  it  that  day,  he  would  settle  the  lawyer's  expenses, 
and  the  plaintiff  should  come  to  no  trouble  about  it.  The  receipt  given  by 
the  defendant  was  as  follows  :— "  Received,  March  80th,  1882,  of  Mr.  Wil- 
kinson, the  sum  of  18/.  10a.,  balance  of  account  to  this  day.  John  Byers." 
The  costs  at  this  time  amounted  to  1/.  4a.  The  defendant  refused  to  pay  them 
to  the  attorney,  alleging  that  he  had  not  authorized  him  to  issue  the  writ, 
upon  which  the  further  proceedings  ensued,  which  were  stated  in  the  declara- 
tion. Upon  these  facts  a  verdict  was  found  for  the  now  plaintiff,  with  10/.  18s. 
♦1081  damages,  but  leave  was  given  to  move  to  enter  a  nonsuit,  on  the  *ground 

J  that  the  payment  being  merely  the  discharge  of  an  admitted  debt,  was 
no  consideration  for  a  promise  by  the  creditor  to  the  debtor.  A  rule  nisi  was 
afterwards  obtained  for  entering  a  nonsuit,  or  for  reducing  the  damages  to  1/.  4a. 
Sir  James  Scarlett  and  Flatt  now  showed  cause.  The  objection,  if 
any,  is  on  the  record.  Assuming  that  the  declaration  was  sustainable,  of 
which  no  question  is  made,  the  evidence  was  sufficient.  As  to  the  particular 
objection  taken,  the  evidence  here  showed  a  contract,  good  in  all  its  parts, 
and  consistent  with  recognized  practice.  It  constantly  happens  that  a  verdict 
is  entered  by  consent,  in  consideration  that  no  costs  shall  be  taxed ;  and  if  a 
party  attempted  afterwards  to  tax  costs,  the  court  would  stay  the  proceedings. 
That  cannot  be  bad  as  a  contract  between  parties,  which  the  court  is  in  the 
daily  habit  of  enforcing.  Supposing  the  whole  demand  to  be  really  due,  the 
plaintiff  avoids  delay  and  risk,  and  the  loss  of  extra  costs,  by  a  compromise  of 
this  nature.  It  is,  therefore  a  good  consideration ;  and  if  there  be  any,  it  is 
sufficient ;  the  court  will  not  look  into  the  adequacy  of  it.  If  the  creditor 
agreed  to  allow  a  discount  for  immediate  payment,  such  a  consideration  for 
the  allowance  would  be  good ;  and  this  is  the  same  in  principle.  If  a  creditor, 
after  action  brought,  were  to  say  to  the  debtor,  "  Pay  me  now,  and  I  will  take 
no  costs,"  the  contract  would  be  one  which  the  debtor  might  enforce.  It  is 
true  it  could  not  be  effectual  without  the  sanction  of  the  attorney  j  but  that 
makes  no  difference  in  the  case,  considered  as  between  the  parties. 
*1091      *-£*%>  contra*.     The  question  is  not  on  the  record.     The  considcra- 

J  tion  there  stated  is  the  payment  of  a  debt  alleged  to  be  due ;  but  it  is 
clear,  upon  the  evidence,  that  the  debt  was  undisputed.  Giving  up  a  defence 
agaiost  a  disputable  claim  may  be  a  good  consideration  for  a  promise ;  but 
payment  of  an  admitted  debt  is  none.  In  the  former  case,  undoubted!)',  the 
court  would  not  suffer  its  process  to  be  used  against  good  faith,  nor  would  it 
enquire  minutely  into  the  adequacy  of  the  consideration ;  but  in  the  latter  no 
such  consideration  can  arise ;  and  to  say  it  can  be  raised  by  any  probable  diffi- 
culty or  delay  in  the  prosecution  of  the  claim,  is  a  fallacy.  If  it  be  clear  that 
the  party  is  legally  bound  to  pay,  the  question  whether  payment  can  be 
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extorted  from  him  in  a  shorter  or  longer  time  cannot  affect  the  sufficiency  of 
the  payment  as  a  consideration.     In  Selw.  N.  P.  tit.  Assumpsit,  sect.  1.,  it  is 
laid  down  that  "  the  mere  performance  of  an  act  which  the  party  was  by  law 
bound  to  perform,  is  not  a  sufficient  consideration.    Hence  a  promise  made 
by  the  master,  when  a  ship  was  in  distress,  to  pay  an  extra  sum  to  a  mariner 
as  an  inducement  to  extraordinary  exertion  on  his  part,  has  been  holden  to  be 
void ;  because  a  seaman  is  bound  to  exert  himself  to  the  utmost  in  the  service 
of  the  ship ;"  to  which  point  Harris  v.  Watson,  Peake,  N.  P.  C.  72,  is  cited. 
[Pabkk   J.     How  does  it  appear  that  the  demand  here  was  not  upon  a 
quantum  meruit  ?    In  that  case,  payment  of  less  than  the  sum  claimed  would 
be  a  consideration  for  a  promise  by  the  plaintiff.]    The  declaration  states  that 
the  defendant  had  sued  the  plaintiff  for  a  certain  sum,  to  wit,  13/.  10s. ;  and, 
in  ^consideration  that  the  plaintiff  would  pay  the  defendant  the  said  r*iiA 
sum  of  13/.  10s.,  he  promised,  &c. :  and  the  evidence  shows  that  a  L 
specific  sum,  the  balance  of  account  between  the  parties,  and  no  other,  was  in 
question.    [Littlbdale  J.  In  Reynolds  v.  Pinhowe,  Cro.  Eliz.  429,  the  decla- 
ration stated  that,  whereas  the  defendant  had  recovered  5/.  against  the  plaintiff, 
the  defendant,  in  consideration  of  4/.  given  him  by  the  plaktiff,  undertook  to 
acknowledge  satisfaction  of  the  judgment  before  such  a  day;    and  it  was 
demurred  to,  on  the  ground  that  there  was  no  consideration,  but  the  court 
held  otherwise ;  "for  it  is  a  benefit  unto  him  to  have  it  without  suit  or  charge ; 
and  it  may  be  there  was  error  in  the  record,  so  as  the  party  might  have  avoided 
it.1']     If  in  this  case  there  was  room  for  doubt,  whether  error  might  not  have 
been  brought  on  the  record,  the  reasoning  in  the  case  cited  was  applicable ; 
and  so  if,  in  an  earlier  stage  of  the  cause,  a  doubt  had  existed  whether  or  not 
the  debt  was  due.     But  here  no  doubt  existed ;  the  debt  was  due  or  it  was 
not,  and  the  plaintiff  admitted  it  j  then  in  paying  it,  he  only  discharged  a  duty. 
[Parke  J.  It  is  not  clearly  made  out  that  there  was  a  specific  demand  of 
13/.  10*.  previous  to  the  agreement.     The  plaintiff  admitted  a  liability  to  pay 
what  the  defendant  claimed  as  his  balance;  but  that  admission  is  to  be  coupled 
with  the  fact  that  the  defendant  at  the  same  time  agreed  to  pay  his  own  costs ; 
and  it  does  not  appear  from  the  whole,  that  the  sum  of  13/.  10*.  was  a  sum 
originally  demanded  by  the  defendant,  or  due  from  the  plaintiff.]     The  case 
leaves  no  room  for  conjecture  as  to  this.     The  sum  of  13/.  10s.  stated  in  the 
declaration,*  is  the  sum  paid  by  the  plaintiff  as  due  on  his  part  and   r*i  11 
admitted  by  the  defendant  in  conversation,  and  by  his  receipt,  to  be   L 
the  balance  claimable  by  him.     [Parks  J.   It  might  have  been  paid  on  a 
quantum  meruit.     In  the  absence  of  evidence,  are  we  to  assume  that  there 
was  a  demand  certain  ?    To  support  your  case,  there  should  have  been  a  demand 
about  which  there  was  no  dispute,  and  for  a  specified  sum.]    If  there  was  a 
doubt  upon  this,  it  should  have  gone  to  the  jury.     But  if  the  demand  was 
uncertain  at  first,  it  became  certain  when  the  parties  had  agreed  to  fix  it  at 
13/.  10$.     [Parke  J.  That  agreement  was  on  a  condition.    Patteson  J. 
The  defendant's  undertaking  as  to  the  costs  forms  part  of  the  same  transac- 
tion.]    The  "  sum"  or  "  balance  due,"  and  13/.  10s.,  appear  as  convertible 
terms  throughout  the  proceeding,  and  there  is  no  proof  that  the  parties  ever 
had  any  discussion  on  the  subject. 

Ltttledale  J.  (a)  I  should  prefer  taking  the  case  as  it  has  just  been  put 
by  Mr.  Kelly,  viz.  that  the  sum  of  13/.  10*.  was  originally  due  from  the 
plaintiff,  and  was  not  fixed  by  arrangement  at  the  time  of  the  bargain  in  ques- 
tion. And,  viewing  it  so,  I  still  think  the  plaintiff  is  entitled  to  recover. 
Reynolds  v.  Pinhowe,  Cro.  Eliz.  429,  is  a  direct  authority  on  this  point. 
There  is  indeed  another  case,  Dixon  v.  Adams,  Cro.  Eliz.  538,  in  the  same 
volume  of  reports,  which  may  appear  contradictory.  But  the  promise  there 
was  of  a  very  different  nature  from  that  in  the  preceding  case  and  in  this.  Thero 

(a)  Lobd  DimtAN  G.  J.  was  at  the  PrWy  Council. 
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the  obligee  of  a  bond  had  judgment  on  scire  facia*  against  the  bail,  "  and  he, 
*1121  w*tnout  other  process,  paid  the  condemnation  money  ;  *and  Adams 
-*  (the  obligee),  in  conrideratione  inde,  assumed  to  Dixon  (the  bail)  to 
deliver  unto  him  the  principal  obligation,  and  a  letter  of  attorney  to  sue  it 
against  J.  D.,  (the  obligor) :  and  it  was  held  not  a  sufficient  consideration, 
"  for  Dixon  had  not  done  any  act  whereto  the  law  would  not  have  compelled 
him."  And  if  the  promise,  as  in  that  case,  be  to  do  a  collateral  thing,  the 
consideration  may  be  insufficient  But  here  the  debtor  says,  "  You  have  sued 
me  for  a  debt,  and  may  have  trouble  in  recovering  it :  if  you  will  forego  the 
costs"  (for  the  stipulation  as  to  paying  the  attorney  amounts  merely  to  that) 
"  I  will  pay  the  debt  now."  If  the  creditor  agreed  to  these  terms,  he  could 
not  afterwards  enforce  payment  of  the  costs.  To  do  so,  he  must  have  pro- 
ceeded to  final  judgment;  but  it  would  have  been  against  his  duty  and  against 
law  to  take  that  course.  We  are  not  now  taking  into  consideration  the  rights 
of  the  attorney,  in  respect  of  his  lien  for  costs ;  but,  looking  at  the  case  as 
between  the  parties,  if,  after  such  an  undertaking,  the  plaintiff  attempted  to 
go  on  with  the  action,  it  would  be  a  breach  of  faith,  and  a  contempt,  and  the 
court  would  stay  the  proceedings.  A  promise  which  the  court  would  enforce, 
by  restraining  the  plaintiff  from  proceeding  contrary  to  the  terms  entered  into, 
cannot  be  treated  here  as  a  promise  made  on  insufficient  consideration,  and  is 
quite  unlike  an  undertaking  to  do  something  merely  collateral,  as  in  the  case 
of  Dixon  v.  Adams,  Cro.  Eliz.  538.  I  therefore  think  the  rule  must  be 
discharged. 

Parke  J.  I  am  of  the  same  opinion.  It  is  not  necessary  to  consider  the 
*1131  case  on  tne  fF0011^  uP°n  **hich  it  has  been  put  by  my  Brother  Little- 
J  dale,  though  as  to  that  I  do  not  mean  to  say  that  I  differ  in  opinion. 
But  the  case  may  be  decided  shortly  on  this  ground.  If  an  action  be  brought 
on  a  quantum  meruit,  and  the  defendant  agree  to  pay  a  less  sum  than  the 
demand  in  full,  that  is  a  good  consideration  for  a  promise  by  the  plaintiff  to 
pay  his  own  costs,  and  proceed  no  further.  Payment  of  a  less  sum  than  the 
demand  has  been  held  to  be  no  satisfaction  in  the  case  of  a  liquidated  debt ; 
but  where  the  debt  is  unliquidated,  it  is  sufficient.  Now  here,  we  cannot  say 
that  there  was  originally  any  certain  demand.  A  jury,  if  asked,  could  not, 
in  my  opinion,  have  said  so.  In  the  great  majority  of  actions  of  this  nature, 
for  work,  labour,  and  goods  sold,  it  is  not  a  specific  sum  that  forms  the  subject- 
matter  of  the  action :  and,  unless  that  could  have  been  shown  in  the  present 
ease,  there  was  a  good  consideration  for  the  promise. 

Patteson  J.  I  am  of  the  same  opinion.  If  a  question  had  been  raised 
upon  the  record,  the  words  "  a  certain  alleged  debt"  would  have  been  a  com- 
plete answer  to  the  defendant's  objection:  and,  indeed,  this  seems  almost 
admitted.  It  is  consistent  with  the  declaration,  that  there  may  have  been  a 
dispute  between  the  parties  as  to  the  sum  actually  due.  The  answer  attempted 
is,  that  the  evidence  showed  the  contrary.  But,  looking  to  the  whole  evi- 
dence, I  think  that  is  not  so.  The  expressions  of  the  plaintiff's  son  do  not 
support  that  view  of  the  case ;  and  it  appears  that  the  defendant  admitted 
having  instructed  his  attorney  to  write  a  letter,  which  is  not  usually  done 
♦1141  wnere  tne  P*1*!  "  considered  able  to  pay,  unless  there  be  some  dispute 
J  *as  to  the  sum.  I  do  not  say  that  I  differ  from  my  Brother  Little- 
dale  in  his  view  of  the  case,  supposing  that  there  had  been  an  admitted  demand, 
though  on  that  point  I  am  not  quite  sure.  But  it  is  unnecessary  to  go  that 
length,  because  it  is  not  clear,  in  my  opinion,  that  there  was  a  settled  and 
admitted  demand.  There  is  no  ground  for  the  reduction  of  damages :  the 
defendant,  to  fulfil  his  promise  to  the  plaintiff,  might  have  paid  the  1/.  4*.  to 
the  attorney,  and  afterwards  disputed  the  matter  with  him.  *  Whether  the 
Palace  Court  were  right  or  not,  in  refusing  to  set  aside  the  judgment,  it  was 
by  the  defendant's  own  act  that  costs  exceeding  XL  4#.  were  incurred. 

Rule  discharged. 
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WOOLWAY  v.  ROWE.    April  24A. 

Declarations  respecting  the  subject-matter  of  a  cause,  by  a  person  who,  at  the  time  of 
making  them,  had  the  same  interest  in  such  matter  as  one  of  the  parties  now  has,  are 
admissible  in  evidence  against  that  party,  though  the  maker  of  them  is  alive,  and 
might  be  called  as  a  witness. 

On  the  question  whether  certain  land  be  part  of  the  plaintiff's  estate,  or  waste  of  the 
manor,  a  perambulation  of  such  manor,  by  the  lord,  including  the  land  in  question, 
is  eridence,  as  showing  an  assertion  of  ownership  by  the  lord,  though  it  be  not 
proved  that  any  person  on  behalf  of  the  plaintiff  was  present  at  the  perambulation, 
or  knew  of  it 

Trespass  for  breaking  and  entering  the  plaintiff's  close  called  Scorhill,  and 
spoiling  the  herbage,  &c.  Plea,  the  general  issue.  At  the  trial  before  Bosan- 
quet  J.,  at  the  last  spring  assizes  for  Devonshire,  it  appeared  that  the  plaintiff 
claimed  the  close  in  question  as  part  of  his  estate ;  but  the  defendant  alleged 
that  it  was  part  of  the  waste  of  a  manor,  and  that  the  plaintiff  had  no  interest 
in  it  but  a  right  of  turning  on  cattle.  In  support  of  his  case  the  defendant 
called  the  son  of  a  person  who  had  formerly  been  proprietor  of  the  estate  now 
held  by  the  plaintiff,  to  prove  that  his  father,  while  ^possessed  of  the  r*i  15 
property,  had  a  right  of  common  on  Scorhill  down,  the  close  in  que*-  L 
tion,  but  never  claimed  any  interest  in  it  beyond  that  right,  which  was  equally 
enjoyed  by  his  fellow-parishioners ;  and  that  the  witness  had  heard  him  say 
that  he  had  no  right  to  inclose  the  down.  The  father  was  alive  (and  in  court) ; 
and  it  was  objected  that,  as  he  himself  might  have  been  called,  evidence  of 
his  declarations  was  inadmissible.  The  learned  Judge  received  the  evidence. 
The  defendant  also  called  the  lord  of  the  manor,  who  stated  that,  about  six- 
teen years  back,  shortly  after  he  became  lord,  he  made  a  perambulation  of  the 
manor  and  included  in  it  the  close  in  question.  Upon  this  occasion  he  caused 
notice  to  be  given,  by  a  paper  fixed  on  the  church-door,  to  perambulate  Gid- 
leigh  parish  and  common,  Gidleigh  common  being  the  waste  of  which  the  close 
in  question  was  alleged  to  be  part.  Some  neighbouring  farmers  and  others, 
to  the  number  of  twenty  or  thirty,  were  present  at  the  perambulation,  and  a 
discussion  took  place,  in  one  part  of  it,  with  the  parishioners  of  the  adjoining 
parish ;  but  it  did  not  appear  that  the  perambulation  was  attended  by  the 
owner  of  the  estate  now  held  by  the  plaintiff,  or  any  person  on  his  behalf.  A 
similar  proceeding  took  place  about  four  years  back.  It  was  objected  that  the 
lord's  perambulations  of  his  own  manor,  under  such  circumstances  as  these, 
could  not  be  received  as  evidence  against  the  plaintiff.  The  learned  Judge 
held  the  evidence  admissible,  though  of  little  weight.  The  defendant  had  a 
verdict. 

FolUtty  on  a  former  day  of  this  term,  moved  for  a  new  trial,  on  the  ground 
that,  in  each  of  the  above  ^instances,  the  evidence  was  improperly  r*i  ift 
received.  As  to  the  first ;  declarations  of  a  former  owner  of  the  same  l 
roperty,  made  against  his  interest  at  the  time,  are  admissible  evidence  if  he 
e  dead ;  but  there  is  no  authority  for  their  being  held  so  while  he  is  living. 
Again,  declarations  of  a  person  identified  in  interest  with  a  particular  party 
are  admissible  as  evidence  against  such  party,  though  the  person  making  them 
be  alive,  if  he  be  still  so  identified  in  interest  at  the  time  when  the  evidence 
is  offered ;  but  not  otherwise.  In  Barough  v.  White,  4  B.  &  C.  3*25,  which 
was  an  action  by  the  indorsee  of  a  promissory  note  against  the  maker,  the 
defendant  offered  evidence  of  declarations  made  by  the  payee  while  he  was 
holder,  be  being  alive  and  present  at  the  trial :  but  the  evidence  was  rejected 
at  i\fin  /Vim,  and  this  court  approved  of  the  ruling.  [Parke  J.  There 
the  interest  of  the  plaintiff  waa  not  the  same  as  that  of  the  payee  had  been. 
Declarations  of  a  person  who  held  a  negotiable  security  under  the  same  cir- 
cumstances with  a  party  to  the  action,  have  been  considered  admissible  agaiust 
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such  party ;  bat  the  right  of  a  person  holding  by  a  good  titleis  not  to  be  cut 
down  by  the  acknowledgment  of  a  former  holder  that  he  had  no  title.  In  the 
case  cited,  the  then  holder  had  a  better  title  than  the  party  whose  declara- 
tions were  referred  to.  In  the  present  case  I  should  have  had  no  doubt  about 
receiving  the  evidence.  It  does  not  follow  that  it  was  inadmissible  because 
the  party  himself  might  have  been  called.]  The  testimony  of  the  person 
himself  would  have  been  the  best  evidence.  In  Spargo  v  Brown,  9  B.  &  C. 
938,  Bayley  J.  says,  "  The  general  rule  is,  that  every  material  fact  must  be 
*1171  Prove<*  by  ^testimony  en  oath.  There  is  an  exception  to  that  rule,  viz. 
J  that  the  declarations  of  a  party  to  the  record,  or  of  one  identified  in 
interest  with  him,  are,  as  against  such  party,  admissible  in  evidence.    But, 

Esnerally  speaking,  mere  declarations  not  upon  oath  are  not  evidence.  And 
ittledale  J.  expresses  himself  in  the  same  manner.  Where  the  party  is 
identified  in  interest  at  the  time,  the  declarations  are  those  of  a  person  for 
whose  benefit  the  action  is  brought  or  defended.  The  declaration  of  a  privy 
in  estate  are  only  receivable  when  he  is  dead.  [Pattjeson  J.  Have  you 
looked  into  the  cases  on  this  subject,  and  found  that  the  statement  of  a  person 
identified  in  interest  with  a  party  to  the  cause  has  never  been  held  admissible 
but  where  the  person  making  such  statement  was  dead  ?  I  have  never  heard 
the  point  so  presented  before.  I  always  thought  the  party's  interest  at  the 
time  of  the  declaration  was  the  ground  on  which  the  evidence  was  admitted. 
In  one  instance,  I  remember  an  attempt  on  the  circuit  to  introduce  the  decla- 
ration of  a  very  old  person,  still  living,  which  was  rejected ;  but  that  was 
offered  as  evidence  of  reputation.  Parke  J.  The  point  taken  here  is  quite 
new  to  me.]  As  to  the  second  objection :  a  perambulation  by  the  lord  of  what 
he*  considered  to  be  his  manor  is  no  evidence  unless  some  person  had  been 
present  on  behalf  of  the  party  whose  interest  was  to  be  affected  by  it.  This 
is  not  the  perambulation  of  a  parish  but  of  a  private  estate.  [Parke  J. 
Treading  down  the  grass  under  a  claim  of  right  would  be  an  act  done,  of 
which  evidence  might  be  given.  Patteson  J.  If  he  had  gone  upon  the 
land  and  dug  a  hole,  it  would  have  been  admissible  evidence,  though  it  would,  in 
*1181  radily*  haye  proved  nothing.]  Here  the  act  was  not  upon  the  land. 
-I  *And  although  it  proved  nothing,  the  formality  with  which  it  was 
done  might  have  an  undue  effect  upon  the  jury.  Our.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the  court.  The  first 
question  raised  in  this  case  was,  whether  the  declarations  of  a  person  formerly 
interested  in  the  estate  now  the  plaintiff's,  were  admissible  in  evidence,  when 
the  party  himself  might  have  been  called.  We  think  they  were  receivable, 
on  the  ground  of  identity  of  interest.  The  fact  of  his  being  alive  at  the  time 
of  the  trial,  when  perhaps  his  memory  of  facts  was  impaired,  and  when  his 
interest  was  not  the  same,  does  not,  in  our  opinion,  affect  the  admissibility  of 
those  declarations  which  he  formerly  made  on  the  subject  of  his  own  rights. 
The  second  point  was,  whether  evidence  ought  to  have  been  received  of  peram- 
bulations made  by  the  lord,  when  no  person  on  behalf  of  the  plaintiff  was 
present.  We  think  the  evidence  was  receivable,  though  of  slight  importance. 
The  land  now  in  question  was  included  in  the  perambulation,  and  the  lord 
thereby  claimed  it  and  dealt  with  it  as  his  own.  The  evidence  showed  an  act 
of  ownership ;  and  though  slight  in  its  effect,  it  might  properly  go  to  the 
jury.    There  will  therefore  be  no  rule.  Rule  refused. 
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*DOE  on  the  several  Demises  of  SMITH  and  PAYNE  v.  WEBBER.  [*119 

In  ejectment  on  the  several  demises  of  a  mortgagor  and  mortgagee,  the  defendant 
offered  to  prove  that,  seven  or  eight  years  back,  and  after  the  execution  of  the 
mortgage,  he  brought  ejectment  against  the  mortgagor  (at  the  time  in  possession)  ; 
that  the  cause  was  referred  to  arbitration ;  and  that  the  award  was  in  favour  of  the 
now  defendant,  who  thereupon  entered  under  a  writ  of  possession,  and  had  occupied 
the  premises  ever  since :  Held,  that  these  proceedings  were  not  admissible  evidence 
for  the  defendant  against  the  mortgagee,  although  he  was  present  at  one  meeting 
before  the  arbitrator ;  it  not  appearing  that  he  took  any  part  in  the  proceedings. 

The  mortgage  was  executed  in  1815.  From  that  time,  till  the  defendant  obtained  pos- 
session aa  above  stated,  the  mortgagor  had  occupied  the  premises:  Held,  that  this, 
though  a  possession  of  less  than  twenty  years,  entitled  the  mortgagee  to  recover 
against  the  defendant,  the  latter  having  adduced  no  admissible  evidence  in  support  of 
his  own  claim. 

Ejectment.  At  the  trial  before  Bosanquet  J.  at  the  last  spring  assizes  at 
Exeter,  the  lessor  of  the  plaintiff  relied  on  the  title  of  Smith,  as  mortgagee  of 
Payne,  under  a  mortgage  executed  in  1815  ;  some  slight  evidence  was  also 
given  to  show  a  possession  by  Payne  many  years  before.  The  defendant 
claimed  under  the  will  of  Simon  Webber,  who  had  devised  the  premises  to 
another  Simon  Webber  for  life,  remainder  to  the  defendant  in  fee.  Simon 
Webber,  the  devisee,  died  in  1817.  Some  evidence  was  adduced  by  the 
defendant  to  show  that  Simon  Webber,  the  devisor,  and  also  a  prior  devisor, 
under  whose  will  the  subsequent  one  took,  had  formerly  had  possession  of  the 
premises.  The  defendant  then  proposed  to  prove  the  following  facts.  In 
1825  the  present  defendant  brought  ejectment  (on  his  own  demise),  for  the 
premises  now  in  question,  against  Payne,  who,  after  the  mortgage  in  1815, 
had  been  allowed  to  remain  in  possession.  The  cause  was  finally  referred  to 
arbitration.  Smith,  who  was  a  lessor  of  the  plaintiff  in  the  present  action, 
was  at  one  of  the  meetings ;  the  witnesses  examined  before  the  arbitrator  were 
since  dead.  The  award  was  in  favour  of  the  now  defendant  Webber,  who 
obtained  possession  under  a  writ  of  habere  facias  possessionem,  recovered 
mesne  profits  for  six  years,  and  had  held  the  premises  from  the  time  *of  r*i  aa 
the  award  till  the  commencement  of  the  present  action.  The  learned  L 
Judge  was  of  opinion  that,  as  between  the  now  defendant  and  Smith,  this 
award  and  the  proceedings  thereupon  were  not  admissible  evidence,  and  he  re- 
fused to  receive  them.     The  plaintiff  had  a  verdict. 

Erie  in  this  term,  April  21st,  moved  for  a  new  trial,  on  the  ground  that 
the  evidence  ought  to  have  been  admitted.  The  question  in  this  case  was 
between  two  parties,  neither  of  whom  had  had  possession  for  twenty  years. 
As  against  the  present  defendant,  there  was  no  adverse  possession  till  1817, 
In  answer  to  the  supposed  adverse  possession  which  commenced  then,  the 
defendant  showed  a  possession  by  him  for  several  years  next  preceding  the 
commencement  of  the  present  action.  The  question  being,  which  possession 
was  rightful,  the  defendant,  to  show  that  his  was  legitimate,  offered  evidence 
of  the  award  and  the  proceedings  taken  by  him  upon  it.  These  would  have 
been  admissible,  even  if  Smith  alone  had  been  lessor  of  the  plaintiff.  Acta 
done  against  Payne,  the  mortgagor,  would  be  acts  done  against  Smith,  the 
mortgagee,  by  whose  allowance  Payne  was  holding.  And  Smith,  though  not 
a  party  to  the  former  action  of  ejectment,  was  present  at  the  arbitration ;  he 
therefore  had  notice  of  the  action,  and  of  the  title  being  then  in  question. 
The  mortgagor  might  be  considered  as  his  agent  on  that  occasion.  The 
present  action  is  in  effect  that  of  the  mortgagor;  and,  if  so,  Doe  dem.  Morris 
v.  Rosser,  3  East,  11.  shows  that  he  cannot  maintain  it  after  submitting  to  a 
reference,  in  which  the  decision  was  against  him  and  in  favour  of  the  now 
defendant.  Doe  dem.  *  Harding  v.  Cooke,  7  Bing.  346,  was  cited  for  r*ioi 
the  plaintiff  at  the  trial,  but  cannot  govern  this    case.     There  the  L 
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plaintiff  proved  twenty-three  yean'  possession,  and  the  defendant  eleven  years 
following  the  twenty-three  3  and  this  was  held  to  be  no  answer.  But  there 
the  whole  case  on  each  side  appears  to  have  consisted  in  the  duration  of  each 
prty's  possession ;  no  other  facts  appeared ;  and  the  lessor  of  the  plaintiff  had 
held  the  premises  more  than  twenty  years.  It  was  never  settled,  however, 
before  that  case,  that  even  twenty  years'  possession,  of  itself,  afforded  a  pre- 
sumption against  a  defendant  who  had  held  for  several  years  subsequently. 
[Parke  J.  It  is  prira&  facie  evidence.]  In  the  present  case  there  were  two 
possessions  of  less  than  twenty  years ;  and  the  evidence  in  question  was 
properly  offered  in  support  of  the  last,  to  prove  that  it  was  not  that  of  a  wrong 
doer,  but  that  the  defendant  held  it  under  circumstances  that  showed  a 
probability  of  his  being  entitled. 

Lord  Denman  C.  J.  The  facts  offered  in  proof  were  no  evidence  against 
Smith.  At  the  time  of  the  arbitration  he  knew  that  such  an  inquiry  was 
going  on,  but  he  was  not  bound  to  interfere  in  it.  It  is  true  that  on  one 
occasion  he  was  present  at  it,  but  not  as  taking  a  part.  There  is  no  ground 
for  a  rule. 

Ltttledale  J.  concurred. 

Parke  J.  The  arbitration  was  res  inter  alios.  The  whole  may  be  con- 
sidered as  passing  behind  the  back  of  Smith.  It  could  not  be  evidence  against 
a  person  dating  his  title  as  far  back  as  1815.  Bule  refused. 


*122]  *THE  following  warrant  was  this  day  read  in  open  court: — April  25th. 
William  R. 
Whereas  it  hath  been  represented  to  us,  that  it  would  tend  to  the  general 
despatch  of  the  business  now  pending  in  our  several  courts  of  common  law  at 
Westminster,  if  the  right  of  Counsel  to  practise,  plead,  and  be  heard,  extended 
equally  to  all  the  said  courts;  but  such  object  cannot  be  affected  so  long  as 
the  Serjeants  at  Law  have  the  exclusive  privilege  of  practising,  pleading,  and 
audience  during  term  time  in  our  said  Court  of  Common  Pleas  at  West- 
minster :     We  do,  therefore,  hereby  order  and  direct,  that  the  right  of 
practising,  pleading,  and  audience  in  our  said  Court  of  Common  Pleas  during 
term  time,  shall,  upon  and  from  the  first  day  of  Trinity  term   now  next 
ensuing,  cease  to  be  exercised  exclusively  by  the  Serjeants  at  Law,  and  that, 
upon  and  from  that  day,  our  Counsel  learned  in  the  Law,  and  all  other 
Barristers  at  Law,  shall  and  may,  according  to  their  respective  rank  and 
seniority,  have  and  exercise  equal  rank  and  privilege  of  practising,  pleading, 
and  audience  in  the  said  Court  of  Common  Pleas  at  Westminster,  with  the 
Serjeants  at  Law.     And  we  do  hereby  will  and  require  you  to  signify  to  Sir 
Nicholas  Conyngham  Tyndal,  Knight,  our  Chief  Justice,  and  his  companions, 
Justices  of  our  said  Court  of  Common  Pleas,  this  our  Royal  will  and  pleasure, 
requiring  them  to  make  proper  Rules  and  Orders  of  the  said  Court,  and  to  do 
whatever  may  be  necessary  to  carry  this  our  purpose  into  effect. 
*1231    *^ND  whereas  we  are  graciously  pleased,  as  a  mark  of  our  Royal  favour 
J  to  confer  upon  the  Serjeants  at  Law  hereinafter  named,  being  Serjeants  at 
this  present  time  in  actual  practice  in  our  said  Court  of  Common  Pleas,  some  per- 
manent rank  and  place  in  all  our  courts  of  law  and  equity :  We  do  hereby  fur- 
ther order  and  direct,  that  Vitruvius  Lawes,  Thomas  D'Oyly,  Thomas  Peake, 
William  St.  Julian  Arabin,  John  Adams,  Thomas  Andrews,  Henry  Storks, 
Ebenezer  Ludlow,  John  Scriven,  Henry  John    Stephen,  Charles  Carpenter 
Bompas,  Edward  Goulburn,  George  Heath,  John  Taylor  Coleridge,  and  Thomas 
Noon  Talfourd,  Serjeants  at  Law,  shall  from  henceforth,  according  to  their 
respective  seniority  amongst  themselves,  have  rank,  place  and  audience,  in  all 
our  courts  of  law  and  equity,  next  after  John  Balguy,  Esquire,  one  of  our 
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Counsel  learned  in  the  law.  And  we  do  hereby  will  and  require  you,  not  only 
to  cause  this  our  direction  to  be  observed  in  our  Court  of  Chancery,  but  also 
to  signify  to  the  Judges  of  our  several  courts  at  Westminster,  that  it  is  our 
express  pleasure  that  the  same  course  be  observed  in  all  our  said  courts. 

Given  at  our  Court  at  St.  James's,  this  twenty-fourth  day  of  April,  in 
the  fourth  year  of  our  reign. 

To  the  Right  Honorable,  Henry  Lord  Brougham  and  Vaux,  our  Chancellor 
of  Great  Britain. 

In  pursuance  of  this  warrant,  the  several  Serjeants  at  Law  above  named  took 
their  seats  within  the  bar  in  the  Court  of  King's  Bench. 


*The  KING  v.  The  Inhabitants  of  MATLOCK.    April  26th.    [*124 

A  house  in  the  parish  of  W.  was  let  to  A.  and  B.»  his  wife,  for  their  joint  lives,  and  the 
life  of  the  survivor.  A.  and  B.  were  ejected  wrongfully  from  the  house,  but  their 
furniture,  and  a  person  who  had  lodged  with  them,  remained  in  the  house.  After- 
wards  A.  assisted  the  testator  to  destroy  the  lease :  Hddy  that  after  these  transactions 
A.  and  B.  continued  irremoveable  from  W.»  though  they  had  become  actually  charge- 
able. 

On  an  "appeal  against  an  order  of  two  justices,  removing  George  Araalt  and 
his  wife  from  the  township  of  Wirksworth  to  the  township  of  Matlock  (both 
in  Derbyshire),  the  sessions  confirmed  to  the  order,  subject  to  a  case.  It  was 
admitted  on  both  sides  that  the  pauper  George  Araalt  was  legally  settled  in 
Matlock,  and  was  removeable  thither,  unless  the  power  to  remove  him  from 
Wirksworth  was  negatived  by  the  following  facts : — 

The  pauper  George  Arnalt,  being  a  married  man,  went  to  live  with  his  father 
in  a  cottage  built  on  the  waste  in  Wirksworth.  His  father  paid  seven  pence 
a  year  rent  to  the  Duchy  of  Lancaster  for  the  cottage,  and  the  pauper  contin- 
ued to  pay  the  rent  after  his  father's  death  until  about  nineteen  or  twenty  years 
ago,  when  all  the  cottages  belonging  to  the  Duchy  of  Lancaster  were  sold,  and 
the  pauper  purchased  his  cottage  for  5/.  2*.  2c?.,  and  it  was  conveyed  to  him. 
In  1827  the  pauper  sold  the  cottage  to  a  person  named  Wilson  for  40£ ;  and 
Wilson  at  the  same  time  demised  it  to  the  pauper  and  his  wife  for  their  joint 
lives,  and  the  life  of  the  survivor  of  them,  at  a  rent  of  40s.  a  year.  At  Christ- 
mas 1831  Wilson  demanded  a  year's  rent  of  the  pauper,  which  he  was  unable 
to  pay,  and  Wilson  then  took  possession  of  the  cottage.  The  pauper  denied 
that  there  was  any  power  of  re-entry  in  the  case  of  non-payment  of  rent.  A 
lodger,  as  well  as  the  pauper's  furniture,  remained  in  the  house  after  he  quitted 
it.  *  About  the  same  time  that  this  transaction  happened  the  pauper  ap-  pn  05 
plied  to  the  overseer  of  Wirksworth  for  relief;  but  the  overseer  refused  *■ 
to  relieve  him  until  the  lease  was  destroyed ;  and  Wilson  also  called  upon  the 
pauper,  and  told  him  that  if  he  and  his  wife  would  consent  to  give  up  the  lease 
they  should  have  5s.  a  week  instead  of  2s.  6c?.,  and  should  not  be  disturbed 
during  their  lives.  The  pauper  finally  agreed  that  the  lease  should  be  des- 
troyed, and  Wilson  brought  it  to  an  inn  in  Wirksworth,  where  it  was  destroyed 
in  the  presence  of  many  persons,  the  pauper  himself  assisting  to  destroy  it.  It 
did  not  appear,  on  the  trial  of  the  appeal,  that  the  pauper's  wife  was  present 
when  the  lease  was  destroyed,  or  that  she  afterwards  gave  her  consent  to  its 
being  so  disposed  of.  Wilson  told  the  pauper  that  he  should  not  be  disturbed ; 
but,  on  his  applying  for  relief,  he  was  informed  that,  unless  he  went  into  the 
workhouse,  he  could  not  be  relieved.  He  and  his  wife  accordingly  went  into 
the  workhouse,  and  remained  there  for  a  fortnight  or  three  weeks,  when  they 
were  removed  to  the  appellant  parish,  pursuant  to  the  order  of  removal. 

Balguy  and  iV.  R.  Clarke  in  support  of  the  order  of  sessions.  The  purchase 
of  the  cottage  from  the  Duchy  of  Lancaster  did  not  give  an  actual  settlement, 
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the  consideration  being  under  80/.,  by  stat.  9  0.  1.  e.  7.9.  5.  After  the 
demise  by  Wilson,  the  pauper  was  certainly  seised  of  a  freehold  estate,  in  right 
of  himself  and  wife,  from  which  he  could  not  be  removed :  but  that  is  destroyed 
by  the  re-entry,  which  took  place  in  fact.  [Littledalb  J.  We  cannot 
infer  a  legal  power  of  re-entry,  unless  it  be  stated.]    But  the  pauper  is  stated 

♦1261  *°  naY€  ^een  Put  out  °*  P088688*011  *n  **<!*•  Be  has  also  ^consented  to 
J  this,  for  he  has  been  a  party  to  the  destruction  of  the  lease.  His  wife, 
it  is  true,  has  not  consented.  [Denman  G.  J.  How  could  she  consent? 
And  if  she  could  not,  there  was  a  freehold  interest  still  subsisting.  The  lodger 
and  the  furniture  remained  on  the  premises.]  The  lodger  is  not  stated  to 
hare  continued  to  be  the  lodger  of  the  pauper.  [Littlbdalb  J.  He  is  not 
stated  to  have  become  the  lodger  of  Wilson.  Parke  J.  The  case  shows  a 
continued  occupation  by  the  paupers  till  they  went  to  the  workhouse.] 

Per  Curiam.     The  order  must  be  quashed. 

M.  D.  Hitt  was  to  have  argued  against  the  order  of  sessions. 

Order  of  sessions  quashed. 


The  KING  *.  The  Inhabitants  of  THRUSCROSS.  April  2M. 

A  record  in  the  record  book  of  a  manor,  of  admittance  to  a  copy  hold,  reciting  a  surren- 
der of  the  same  copyhold  to  the  use  of  a  will,  is  admissible  evidence  of  the  surrender, 
the  steward  not  being  able  to  find  tbe  surrender  itself  on  the  roll  or  elsewhere,  and 
the  surrenders  being  irregularly  kept  in  the  manor,  although  all  the  other  surrenders 
were  either  preserved,  or  recorded  on  the  roll. 

A  devise  of  a  copyhold  was  admitted  after  he  had  resided  more  than  forty  days  on  the 
copyhold.  Hie  son  became  emancipated  after  the  expiration  of  the  forty  days,  and 
before  the  admittance:  Held,  by  Lord  Dknman,  G.  J.,  Littlkdalb,  J.,  andPATTS- 
sox,  J.,  Parks,  J.  dissenttente,  that  the  father,  by  such  residence,  gained  a  settle- 
ment, which  was  communicated  to  the  son. 

On  appeal  against  an  order  of  two  justices,  for  the  removal  of  James  Fryer 
from  the  township  of  Thruscross  to  the  township  of  High  and  Low  Bishopside 
(both  in  the  West  Riding  of  Yorkshire),  the  sessions  discharged  the  order, 
subject  to  the  opinion  of  this  court  on  the  following  ease : — 
♦1271  *The  pauper's  grandfather  was  the  devisee  of  a  copy-hold  estate  in  High 
J  and  Low  Bishopside,  under  the  will  of  one  Furniss.  On  the  death  of  the 
devisor  in  1780,  the  grandfather  took  possession  of  tbe  estate  under  the  devise ; 
and  the  pauper's  father,  then  about  sixteen  years  of  age,  lived  with  him  there  as 
a  member  of  his  family  till  1789,  when  he  married ;  but  the  grandfather  was  not 
admitted  tenant  of  the  property  in  question  before  the  year  1790.  To  prove  a 
surrender  of  the  copyhold  to  the  use  of  Furniss's  will,  the  steward  of  the  manor 
was  called,  who  produced  the  book  of  the  records  of  the  manor,  and  read  from 
it  a  record  of  the  admittance,  reciting  a  surrender  of  the  property  in  question 
made  in  1774,  to  the  use  of  the  will.  He  also  stated  that  he  had  not  been 
tble  to  find  the  surrender  itself  upon  the  roll  or  elsewhere,  except  as  recited  in 
the  admittance :  that  the  old  surrenders  appeared  to  have  been  kept  in  a  very 
loose  and  irregular  manner :  that  the  originals  were  very  often  not  to  be  found : 
tad  farther  that  there  were  many  surrenders  to  the  use  of  wills  on  the  records, 
the  originals  of  which  were  not  to  be  found ;  but  that  he  had  not  been  able  to 
discover  any  other  instance  in  which  there  was  not  either  the  original  surrender 
itself,  or  a  record  of  a  surrender  on  the  court  rolls.  The  questions  for  the  opin- 
ion of  the  court  were  stated  to  be, — Whether,  under  these  circumstances,  tbe 
entry  in  the  book  of  the  records  of  the  manor  was  evidence  of  a  surrender  to 
the  use  of  the  will  ?  whether  the  admittance  of  the  pauper's  grandfather,  in 
1790,  had  relation  back  to  his  possession  in  1780  ?  and,  whether  the  residence 
of  the  grandfather  for  more  than  forty  days,  he  having  the  right  of  admittance, 
was  sufficient  to  confer  a  settlement  by  estate  f 
Vol.  XXVIII.-* 
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*M&n$r  in  support  ef  the  order  of  sessions.  If  the  court  should  r*ioo 
consider,  either  that  the  evidence  was  insufficient,  or  that  the  admission  "• 
had  not  a  relation  back  for  the  purpose  of  a  settlement,  the  order  of  sessions 
must  be  affirmed.  [Lord  Dinman  C.  J.  Can  jou  contend  that  there  was  not 
evidence  of  the  surrender  ?  That  is  the  only  question  for  us  on  the  first  point.] 
The  sessions  ought  certainly  to  have  taken  it  upon  themselves  to  find  the  fact; 
but  what  they  have  intended  to  ask  of  the  court  is,  Whether  upon  this  evi- 
dence they  were  bound  to  find  the  feet?  [Lord  Den  man  G.  J.  That  we 
should  not  have  answered.  Parke  J.  In  effect  they  say,  If  this  be  evidence 
at  all,  we  should  have  found  the  other  way.]  In  Bex  v.  Lubbenham,  5  B.  & 
Ad.  decided  in  this  court  last  term,  the  sessions  found  facts,  upon  which  they 
confirmed  an  order,  and  this  court  would  not  say  that  upon  those  facts  they  were 
bound  to  find  otherwise.  But  here  the  facts  are  not  found.  [Lord  Dsnman 
0.  J.  We  must  look  at  the  case  as  we  have  it  from  the  sessions ;  we  have  no 
power  to  say  what  they  ought  to  have  found.  Then,  secondly,  the  grandfather's 
admittance  having  taken  place  after  the  emancipation  of  the  pauper's  father, 
the  father  gained  no  settlement  in  High  and  Low  Bishopside.  Till  the 
admittance,  the  grandfather  was  a  mere  occupier,  or  a  tenant  at  will  in  the  strict 
sense  of  the  term.  The  devise  in  itself  effects  so  little,  that,  before  the  statute 
55  O.  3.  c.  192.,  courts  of  equity  would  not  compel  the  heir  to  surrender  to  the 
use  of  a  will  made,  either  without  a  previous  surrender,  or  where  the  previous 
surrender  prescribed  requisites  of  the  will  which  were  not  fulfilled  by  it;  and 
this  was  *held  even  in  a  case  where  the  will,  having  only  two  witnesses,  pnoa 
would  not  operate  on  any  lands  unless  the  copyhold  passed.  Sampson  v.  <- 
Sampson,  2  Yes.  &  B.  837. (a)  [Parks  J.  The  question  here  is,  whether  the 
admittance  has  no  relation  back. (b)  The  devisee  might  maintain  ejectment  as 
against  a  wrong-doer,  on  a  demise  laid  before  the  admittance.  Ltttlkdals 
J.  The  admittance  has  relation  back,  against  every  one  but  the  lord.]  The 
doctrine  of  relation  will  not  affect  this  case.  In  order  to  give  the  pauper  a  set- 
tlement, it  is  necessary  that  before  the  father's  emancipation  the  grandfather 
should  have  been  in  the  parish,  and  irremovable  thence,  for  forty  days.  It  is 
true  that,  after  the  admittance,  the  grandfather's  rights  became  the  same  as 
they  would  then  have  been  if  he  had  been  admitted  at  the  death  of  the  devi- 
sor; but,  till  the  admittance,  he  might  have  been  removed  by  the  overseers. 
[Littlkdalb  J.  He  would,  at  the  most,  be  removable  only  till  he  was  ad- 
mitted.] But,  in  the  mean  time,  he  was  not  irremovable;  he  was  strictly  a 
tenant  at  will.  If  so,  the  father  at  the  time  of  his  emancipation  was  settled 
elsewhere ;  and  the  subsequent  admittance  of  the  grandfather  cannot  so  relate 
back  as  to  displace  that  settlement. 

Blackburn*  and  Sir  G.  A.  Lcioin,  contra,  were  desired  by  the  court* to 
confine  themselves  to  the  second  point  *It  is  sufficient,  if  the  grand-  r*ioA 
father  had,  at  the  time  of  the  emancipation,  such  an  estate  at  Taw  or  L 
in  equity  as  to  make  him  irremovable  by  the  overseers.  This  court  would 
have  compelled  the  lord  to  admit  him  after  the  death  of  the  devisor :  and  all 
his  acts,  subsequent  to  the  death,  would  bind  the  land  as  against  himself. 
Therefore  his  interest  commenced  at  the  time  of  the  death,  and  the  delay  of  a 
formal  admittance  would  not  make  him  removable.  It  is  not  necessary  that 
there  should  be  a  perfect  legal  estate,  to  protect  the  possessor  from  removal; 
Bex  v.  Butterton,  6  T.  R.  554;  Rex  v.  Holm  East  Waver  Quarter,  16  East, 
127;  Ashbrittle  v.  Wyley,  1  Str.  608;  2  Sees.  Oa.  No.  115,  p.  121.  The 
father,  as  he  might  have  compelled  an  admittance,  had  at  least  as  great  an 
interest  as  a  cestui  que  trust.  In  Bex  v.  Chew  Magna,  10  B.  &  G.  747,  there 
was  no  estate  which  could  have  been  made  good  against  the  owner  of  the  fee. 


(<z)  The  copyhold  was  not  mentioned  in  the  will,  and  the  devisee  was  a  ohtLd,  not  a 

editor.    See  Bac.  Abr.  Copyhold,  Q.  2,  vol.  ii.  p.  211,  fed.  1882.) 

(6)  See  Bae.  Abr.  Copyhold,  G.  1,  vol.  ii.  p.  209  ;  G.  8,  p.  218,  (ed.  1882.) 
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P'arxb  J.  The  estate  devised  here  was  fa  the  heir  at  law,  till  admittance. 
think  you  will  find  that,  before  that,  the  devisee  had  no  estate,  either  at  law 
or  in  equity;  Rex  v.  Sir  T.  M.  Wilson,  10  B.  A  C.  80.]  The  heir  at  law 
would  be  trustee  for  him.  [Parks  J.  That  is  the  question.]  A  sole  next 
of  kin  has  an  equitable  interest  in  a  leasehold  estate,  before  administration, 
sufficient  to  gain  a  settlement;  Rex  v.  Horsley,  8  East,  405,  which  case 
explains  that  of  South  Sydenham  v.  Lamerton,  Gases  of  Settlements  and 
Removals,  No.  103,  p.  11. (a)  And  it  may  be  a  question  here,  whether  a  legal 
conveyance  might  not  be  presumed.  [Park*  J.  No;  there  must  be  an 
♦1311  ftdButi*1*06-*  Littlbdale  J.  Before  admittance,  the  devisee  could 
-"  not  have  devised.] 

Lord  Denman  C.  J.  I  think  this  case  is  clear  of  doubt.  The  principle 
is,  that  a  man  is  not  to  be  removed  from  that  which  he  has  a  right  to  enjoy. 
Here  the  pauper's  grandfather  had  a  right  to  enjoy  the  copyhold  without  being 
removed  by  the  parish  officers.  I  think  the  overseers,  if  they  had  presumed 
to  remove  him,  would  have  been  liable  to  an  action.  In  several  cases  an 
Interest,  as  feeble  as  this,  has  been  held  sufficient  for  a  settlement. 

Littledals  J.  I  think  that  the  admission  relates  back  to  the  time  of  the 
devisor's  death,  for  this  purpose  as  well  as  others.  I  agree  that  the  grand- 
father had  not  an  actual  estate  at  the  time  of  the  emancipation ;  he  could  not 
then  have  devised  at  law  or  equity.  He  was  a  mere  occupier.  Still  he  was 
an  occupier  who,  by  doing  an  act  which  he  might  at  any  time  do,  could  have 
obtained  the  legal  estate.  The  lord  could  have  ejected  him,  but  only  for  a 
short  time ;  for  he  might  immediately  have  claimed  admittance.  He  had  the 
substantial  power  ovor  the  land.  And,  although  the  lord  or  the  heir  at  law 
might  have  removed  him  for  a  time,  the  officers  of  the  parish  had  no  right  to 
do  so;  and,  if  so,  he  became  settled  by  forty  days'  residence  under  such  cir- 
cumstances. 

Parks  J.  I  am  not  prepared  to  concur  with  the  Lord  Chief  Justice  and 
my  brother  Litfeledale,  and  should  have  wished  for  more  time  to  consider  the 
♦1321  C88e*  ^8  at  P768611*  advised)  I  think  there  was  no  settlement  *in  the 
■*  appellant  parish.  The  question  of  evidence  is  disposed  of:  we  must 
take  it  that  a  surrender  to  the  use  of  the  will  is  found  by  the  sessions.  The 
question  then  is,  whether  a  settlement  was  gained  by  tbe  grandfather  before 
the  pauper's  father  became  emancipated.  In  the  first  place,  there  can  be  no 
doubt  that  admittance  has  relation  back  for  some  purposes,  as  to  enable  the 
devisee  to  avoid  mesne  incumbrances  by  another  party.  That  relation,  how- 
ever, will  not,  in  my  opinion,  operate  so  as  to  make  the  possessor  irremovable 
in  the  mean  time;  he  must  have  an  interest,  before  the  admittance,  sufficient 
to  make  him  irremovable.  Then,  was  the  pauper's  grandfather  in  this  case 
removable  in  the  meanwhile  ?  He  ought  to  have  had  a  legal  or  an  equitable 
estate ;  but  that  is  not  the  condition  of  a  copyholder  before  admittance.  The 
law  enables  him  to  enforce  a  devise  made  in  his  favour ;  but  he  is  not  even 
obliged  to  accept  such  a  devise.  No  case  has  yet  gone  so  far  as  to  allow  a 
settlement  to  be  created  by  that  which  is  neither  a  legal  nor  an  equitable 
estate. 

Patte80N  J.  It  appears  to  me  that  a  settlement  was  gained  by  the  pauper's 
father.  It  is  true  that  he  had  no  legal  or  equitable  estate.  That  is,  however, 
not  absolutely  necessary,  according  to  Bex  v.  Holm  Bast  Waver  Quarter, 
16  East,  127.  Where  a  party  can  enforce  the  conveyance  of  a  legal  estate, 
and  is  in  the  occupation  of  H,  that  is  sufficient  to  confer  a  settlement.  Here 
the  devisee  hid  that  right,  and  no  one  else  had.  He  might  have  taken  legal 
proceedings  to  compel  the  lord  to  admit  him;  and  after  he  had  enforced  the 
•1331  ,wJmittAnoo>  h*  night  have  ousted  the  heir.  *Though  I  cannot  find 
J  any  case  in  which  the  court  has  professed  to  go  the  full  length  of  this 

(•)  As  to  fee  variation  in  the  reports  of  this  ease,  see  8  Bast,  407,  note  (&.) 
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case,  I  think  we  may  collect  the  principle  that  such  an  interest  is  sufficient. 
In  Rex  v.  Holm  East  Waver  Quarter  there  was  neither  legal  nor  equitable 
estate,  though  it  is  true  that,  by  the  language  of  the  court,  the  decision  seems 
to  have  turned  on  the  notion  that  there  was  an  equitable  estate.  It  was  held 
that  an  occupation,  not  as  tenant,  by  permission  of  the  trustee,  as  if  the  pro- 
perty had  been  the  occupier's  own,  was  sufficient  to  give  a  settlement.  There 
the  property  was  not  the  occupier's,  nor  could  she  have  compelled  a  convey* 
ance  by  any  proceeding  in  equity.  The  facts  of  that  case  go  further  than 
those  of  the  present.  As  to  the  first  point,  there  can  be  no  question  but  that 
the  evidence  was  admissible.  Order  of  sessions  quashed. 


The  KING  v.  The  Inhabitants  of  QUAINTON.    April  26rt. 

The  trustees  of  a  charity  established  for  placing  out  poor  boys  of  a  parish  as  appren- 
tices, bound  out  a  poor  boy  of  the  parish,  and  paid  the  premium.  The  parish  officers 
furnished  him,  from  the  parochial  funds,  with  a  suit  of  clothes,  all  of  which  would 
not  have  been  given  to  him  at  that  time,  except  with  the  prospect  of  his  being  bound; 
but  no  stipulation  was  made  on  the  subject  by  or  with  the  master:  Held,  that  the 
supply  of  clothes  was  not  an  expense  incurred  by  the  parochial  funds  within  66  G.  8, 
c.  189,  s.  11.,  and  consequently  that  the  indemure  did  not  require  the  approval  of 
two  justices. 

On  appeal  against  an  order  of  two  justices,  removing  James  Carter  from 
the  parish  of  St.  James  Clerkenwell,  in  Middlesex,  to  the  parish  of  Quainton, 
in  Buckinghamshire,  the  sessions  confirmed  the  order,  subject  to  the  following 
case: — 

The  pauper  was  a  poor  boy,  and  a  settled  inhabitant  of  the  parish  of  Quain- 
ton. By  indenture,  dated  21st  *of  October,  1820,  he  was,  by  the  r*io4 
trustees  of  a  charity  established  by  the  Court  of  Chancery  under  the  l 
will  of  the  late  Dowager  Lady  Say  and  Sele,  for  placing  out  poor  boys  of  that 
parish  apprentices,  bound  as  an  apprentice,  with  a  premium  of  201.,  to  Tho- 
mas Carter  of  Swanburne,  in  the  county  of  Bucks,  for  the  term  of  seven  years, 
and  served  as  an  apprentice  under  that  indenture,  so  as  to  gain  a  settlement 
in  the  parish  of  Swanburne,  if  the  indenture  was  valid.  The  whole  of  the 
premium  was  paid  out  of  the  charity  fund ;  no  other  premium  or  considera- 
tion was  paid  to  the  master  from  any  other  source;  and  the  costs  of  the 
indenture  were  paid  by  the  master  out  of  the  premium.  But,  on  the  day 
before  the  binding,  the  pauper  was  provided  with  a  full  new  suit  of  clothes  by 
the  parish  officers  of  Quainton,  which  were  paid  for  ont  of  the  public  parochial 
funds  by  one  of  the  churchwardens.  The  clothes  would  not  have  been  all 
given  to  the  pauper  at  that  time,  but  in  prospect  of  his  being  so  bound 
apprentice,  though  no  stipulation  to  that  effect  was  made  by  or  with  the 
master.  The  indenture  of  apprenticeship  had  not  the  sanction  or  signature 
of  two  justices  of  the  peace.  The  question  for  the  opinion  of  the  court  was— 
Whether,  in  this  transaction,  an  expense  was  incurred  by  the  publio  parochial 
funds  within  the  meaning  of  56  G.  3,  c.  139,  s.  11.? 

Bodkin  in  support  of  the  order  of  sessions.  The  policy  of  the  act  is  directed 
against  all  interference  of  the  parish  officers  without  proper  authority,  however 
small  the  expense  incurred  by  the  parish  may  be.  This  case  falls  within  the 
principle  of  Rex  v.  Mattishall,  8  B.  &  C.  733.  [*Parke  J.  There  1-^x35 
the  money  advanced  by  the  parish  was  part  of  the  consideration,  *- 
without  which  the  binding  would  not  have  taken  place.  According  to  Bex  v. 
St.  Peter,  Hereford,  1  B.  &  Ad.  916,  the  expense  must  be  so  incurred  as  to 
make  it  a  case  of  binding  by  the  parish  officers,  directly  or  indirectly.  This 
was  not  so.]  The  question  certainly  is,  Whether  the  officers  were  clandestinely 
parties  to  the  binding?  Here  they  were  indirectly  parties,  and  were  advan- 
cing pariah  money  to  effect  the  binding.    The  expense  of  the  clothes  would 
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never  have  been  incurred,  except  with  a  view  to  the  binding.  [Patteson  J. 
The  expressions  in  the  case  are  very  cautious :  "  The  clothes  would  not  have 
been  all  given  at  that  time."  Parke  J.  And  the  master  had  nothing  to  do 
with  that :  it  did  not  influence  him.] 

Per  Ouriam.(a)    This  was  not  an  "expense  incurred"  within  the  statute. 
The  order  must  be  quashed. 

Adolphm  was  to  have  argued  against  the  order  of  sessions. 

Order  of  sessions  quashed. 

(•)  Littlbdalb,  Pabkb,  and  Pattbsok  Js.    Lord  Dinmah  G.  J.  had  left  the  court. 


•136]  *Tbe  KING  v.  The  Inhabitants  of  BANBURY. 

(BANBURY  v.  FARNBOROUGH,)  AprU2%th. 

Under  stat.  1  W.  4,  e.  18,  no  settlement  is  gained  by  occupying  the  same  tenement  for 
a  continuous  year,  the  occupation  during  part  of  the  year  being  under  one  hiring  for 
a  year,  and  during  the  remainder  under  another  hiring  for  a  year. 

If  W.,  being  tenant  from  year  to  year  to  C,  let  to  T.  from  year  to  year,  and  W.  gWe  up 
his  own  interest  to  C.  by  verbal  agreement,  and  afterwards  T.  agree  verbally  with 
C.  to  become  his  tenant  from  year  to  year,  such  last  agreement  is  a  new  hiring  by 
T.,  and  puts  an  end  to  his  former  hiring. 

On  appeal  against  an  order  of  two  justices  removing  Keziah,  the  wife  of 
Francis  Taylor,  from  the  parish  of  Farnborough  in  Warwickshire,  to  the  parish 
of  Banbury  in  Oxfordshire,  the  sessions  confirmed  the  order,  subject  to  the 
following  case : — 

Francis  Taylor,  the  pauper's  husband,  took  a  house  in  the  parish  of  Ban- 
bury, of  one  Joseph  Ward,  for  one  year,  commencing  at  Old  Lady-day,  1831, 
at  the  rent  of  20/.  Ward  was  himself  a  yearly  tenant  of  the  house  which  he 
let  to  Taylor,  under  one  William  Cawley,  from  Old  Lady-day  to  Old  Lady-day, 
at  the  same  rent  of  20/.  Taylor  entered  upon  the  house  at  Old  Lady-day, 
1831 ;  and,  at  Old  Michaelmas,  1831,  paid  Ward  half  a  year's  rent.  Shortly 
after  Old  Michaelmas,  1831,  it  was  verbally  agreed  between  Ward  and  Cawley. 
that  Ward's  tenancy  under  Cawley  should  be  put  an  end  to,  and  Ward  released 
from  further  liability  in  respect  of  it ;  and  it  was  then  verbally  agreed  between 
Cawley  and  Taylor,  that  Cawley  should  accept  Taylor  as  his  tenant  of  the 
premises  from  year  to  year,  to  commence  from  Old  Michaelmas,  1831,  at  the 
same  rent  of  20/.,  and  upon  the  same  terms  in  other  respects  as  before.  Taylor 
occupied  the  house  without  interruption  from  the  time  of  his  entry  at  Old 
Lady-day,  1831,  until  shortly  after  Old  Lady-day,  1832,  when  he  went  to 
America,  without  having  paid  any  rent  except  the  half  year's  rent  paid  to 
*1371  *Ward,  and  had  not  returned  at  the  time  of  the  trial  of  this  appeal. 
J  He  left  his  wife  and  children  in  the  house.  One  Abbott  took  to  his 
furniture ;  and,  on  the  24th  of  September,  1832,  sold  a  part  of  it  and  paid 
Cawley  10/.,  the  half  year's  rent  due  at  the  Old  Lady-day  previous.  This 
was  done  to  avoid  a  distress,  and  without  the  authority  of  Taylor.  Taylor's 
wife  and  children  left  the  house  at  some  time  between  Old  Lady-day  and  Old 
Michaelmas,  1832 ;  and,  on  the  1st  of  October,  1832,  the  day  on  which  the 
order  appealed  against  bore  date,  were  residing  in,  and  chargeable  to,  the 
parish  of  Farnborough.  The  question  for  the  court  was — Whether,  under  the 
above  circumstances,  Taylor,  the  pauper's  husband,  gained  a  settlement  in  the 
parish  of  Banbury  ? 

M.  D.  Hill  and  ft  Hayes  in  support  of  the  order  of  sessions.  Taylor 
acquired  a  settlement  by  the  renting  of  this  tenement.  He  occupied  the  cot- 
tage, under  a  yearly  hiring,  for  the  space  of  twelve  months;  and  his  money 
has  paid  the  rent,  so  as  to  satisfy  the  statute  1  W.  4;  c.  18,  s.  1.    It  cannot 
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have  been  intended  by  that  act  to  raise  a  question  as  to  the  hands  by  which 
the  money  is  to  be  paid.  But  the  second  section  (a)  puts  an  end  to  even  the 
question,  10/.  having  been  actually  paid  by  Taylor  himself.  With  respect  to 
what  passed  between  Taylor  and  Uawlcy,  and  Ward  and  Cawley,  the  statute 
of  frauds  29  Car.  2,  c.  3,  s.  3,  creates  a  difficulty,  if  this  is  to  be  called  a  sur- 
render, there  being  no  writing.  Besides,  no  change  took  place  in  the  manner 
of  occupying,  or  in  *any  other  respect,  so  as  to  distinguish  the  occupa-  moo 
tion  under  Cawley  from  that  under  Ward ;  except  that  the  substitu-  L 
tion  of  Michaelmas  for  Old  Lady-day,  as  the  period  'from  which  the  year's 
holding  was  to  dato,  operated  as  an  extension  of  the  old  term  by  half  a  year. 
The  court  will  not  narrow  the  construction  of  the  statute  1  W.  4,  by  holding 
this  not  to  be  the  same  yearly  hiring.  The  object  of  that  statute  was  to  put 
an  end  to  doubts  of  two  kinds ;  first,  whether  it  was  necessary  that  the  occu- 
pation by  the  pauper  should  be  personal;  secondly,  whether  it  was  necessary 
that  the  payment  should  proceed  from  the  person  hiring.  But,  for  the  pur- 
pose of  the  present  case,  the  statute  6  G-.  4,  c.  57,  s.  2,  and  the  statute  1  W. 
4,  c.  18,  s.  1,  may  be  considered  as  similar.  The  object  was,  that  the  party 
should  be  entitled  for  a  whole  year,  and  occupy  for  a  whole  year ;  and  that 
has  taken  place  here.  It  was  intended  that  the  person  to  gain  a  settlement, 
should  have  been  entrusted  with  an  interest  for  a  year ;  here  there  is  a  trust 
reposed  by  two  persons,  instead  of  one,  and  for  a  year  and  a  half,  instead  of  a 
year.  A  stricter  interpretation  would  contradict  the  principle  of  Rex  v.  Tad- 
caster,  4  B.  &  Ad.  703.  [Pattesok  J.  In  that  case  there  were  two  hirings, 
and  two  occupations;  but  each  occupation  was  under  a  single  hiring;  and 
there  was  one  year's  occupation  under  a  yearly  hiring.]  At  any  rate,  the  case 
shows  that  the  words  of  the  statutes  on  this  subject  should  not  be  construed 
strictly.  It  cannot  be  contended  that,  if  a  person  were  to  take  a  lease  for 
years  of  a  tenement,  at  1000&  per  annum,  and,  after  half  a  year's  occupation, 
were  to  obtain  an  extension  of  his  term,  he  would  not  gain  a  settlement  by 
♦occupying  for  half  a  year  longer.  All  that  is  required  is,  that  there  r*|oo 
should  be  a  residence  for  a  year  in  the  character  of  a  yearly  tenant :  *- 
all  the  statutes  on  this  head  of  settlement  are  loosely  worded.  Thus  in  Bex 
v.  Wainfleet  All  Saints,  8  B.  &  C.  227,  the  court  held  that  the  words  "  dwell- 
ing for  forty  days  in  any  tenement,"  used  in  the  statute  59  Q.  3,  o.  50,  were 
satisfied  by  dwelling  in  the  parish  where  the  tenement  was  situated ;  and  in 
Hex  v.  North  Collingham,  1  B.  &  C.  578,  the  words  "  such  tenement  shall 
consist  of  a  house,  or  land,  or  both,"  used  in  the  same  act,  were  extended  to  a 
case  where  a  party  held  contemporaneously  a  house  of  one  person  and  land  of 
another,  under  different  takings.  The  present  case  is  exactly  the  same  as  that 
of  Rjx  v.  Stow,  4  B.  &  0.  87,  unless  the  statute  1  W.  4,  o.  18,  has  ntade  an 
alteration  in  this  respect,  from  the  enactment  in  statute  59  G.  3,  c.  50,  under 
which  that  case  was  decided.  [Paeke  J.  The  legislature  has  used  the  very 
words  which  Lord  Tenterden,  in  that  case,  would  have  considered  sufficient  for 
the  purpose  of  making  the  alteration.  He  says  that  if  the  legislature  had 
meant  the  hiring,  occupation,  and  payments  to  be  for  the  same  year,  "  it  would 
have  been  easy  to  say  that  the  occupation  and  payment  should  be  for  such 
term."  P.  89.]  The  words  of  the  late  act  are,  "  under  such  yearly  hiring," 
not  "  for  such  term."  Besides,  it  is  improbable  that  the  legislature  had  this 
decision  in  view ;  for  the  words  "  under  such  yearly  hiring,"  in  the  statute 
1  W.  4,  c.  18,  are  taken  from  the  statute  6  G.  4.  o.  57,  which  received  the 
royal  assent,  22d  of  June,  1825,  and  the  case  was  only  decided  on  the  7  th 
of  the  preceding  month.  It  is  more  probable*  that  the  words  "  under  r*i40 
such  yearly  hiring,"  merely  meant  a  hiring  for  a  year ;  or  perhaps  ■■ 
they  were  introduced  as  a  substitute  for  the  words  "  by  the  person  hiring  the 

(a)  By  which  it  is  enacted,  that  where  the  yearly  rent  shall  exceed  101. ,  payment  to 
the  amount  of  10/.  shall  be  deemed  sufficient  for  gaining  a  settlement  under  the  said 
recited  act,  (6  G.  4,  o.  67.) 
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same,"  which  occur  in  59  0.  3,  e.  50,  but  not  in  6  G.  4,  c.  57.  In  Bex  v. 
Tadcaster,  4  B.  &  Aid.  703,  the  attention  of  the  court  was  expressly  drawn 
to  the  words  "  such  yearly  hiring/'  in  6  G.  4,  c.  57,  8.  2 ;  yet  they  held  that 
different  premises,  taken  at  different  times,  and  from  different  persons,  might 
constitute  a  tenement ;  and  Denman,  C.  J.,  said  that  the  words  made  no  differ- 
ence in  that  respect,  P.  709,  citing  Rex  v.  Stow,  4  B.  &  C.  87 ;  and  Parke 
J.  cited  Bex  v.  North  Collingham,  1  B.  &  C.  578.  It  would  be  a  very  refined 
distinction,  to  allow  different  hiring*  of  different  tenements  to  be  united,  but  not 
different  hirings  of  the  same  tenement. 

Amo*  and  Waddington  contra.  The  leasehold  interests  of  both  Taylor  and 
Ward  were  surrendered  by  operation  of  law,  and  Taylor  became  tenant  to 
Cawley :  Thomas  e.  Cook,  2  B.  &  Aid.  119,  and  the  notes  to  Thursby  v. 
Plant,  1  Wms.  Saund.  236  a.,  note  (k),  236  c,  note  (n).  The  hirings, 
therefore,  are  different.  The  statute  6  G.  4.  o.  57.  was  passed  with  the 
object,  among  others,  of  putting  an  end  to  this  very  inconvenience  of  uniting 
occupations  under  distinct  hirings,  which  led  into  questions  of  what  had  passed 
between  parties  at  such  different  hirings,  a  matter  often  liable  to  misrepresen- 
tation. The  facts  in  Bex  v.  Tadcaster,  4  B.  &  Aid.  703,  did  not  bring  the 
ease  within  this  mischief.  The  same  may  be  said  of  Bex  v.  Ormesby,  4  B.  & 
♦1411  ^^'  ^^'  woere  th°  occupation  of  each  part  of  *ihe  tenement  was  for 
-*  a  year,  under  one  yearly  hiring;  though  the  year  was  not  the  same  for 
the  two  several  parts.  The  words  of  the  present  act  satisfy  Lord  Tenterden's 
suggestion  in  Bex  v.  Stow,  4  B.  &  C.  89,  alluded  to  in  the  course  of  the 
present  argument ;  and  the  case  must  be  decided  according  to  the  plain  sense 
of  the  words  used  by  the  legislature. 

Littledale  J.  (a).    I  am  afraid  that  our  decision  on  this  statute  may 

partake  of  the  refinement  which  has  been  deprecated ;  and  I  have  little  doubt 

that  the  legislature  would  have  made  this  a  sufficient  settlement  had  the  case 

suggested  itself  to  them.     Here  has  been  a  renting  at  10/.  for  a  whole  year ; 

hut  Taylor  entered  under  Ward,  who  was  yearly  tenant  to  Cawley,  and  Cawley 

afterwards  took  Taylor  as  his  tenant ;  the  question  then  is,  Whether,  after 

this,  we  can  say  that  there  has  been,  according  to  the  statute  1  W.  4.  c.  18., 

an  actual  occupation  "  under  such  yearly  hiring,11  by  the  person  hirng  the 

premises,  for  the  term  of  one  whole  year  ?    There  has  certainly  been  an 

occupation  for  a  year ;  but  was  it  "  under  such  yearly  hiring  ?"     There  was 

a  surrender  in  law  of  the  first  interest ;  after  which  Taylor  became  tenant  to 

Cawley.    Substantially  that  comes  to  the  same  thing  as  if  he  had  occupied 

under  Cawley  throughout,  and  paid  rent  to  him  in  the  first  instance ;  but  still 

it  is  not  the  same  yearly  hiring.     It  is  true  that  Cawley  was  the  landowner  all 

along   .  But  the  case  is  as  if  Ward  had  been  seized  in  fee,  and  had  conveyed 

his  reversion  to  Cawley ;  and  then  Taylor  had  surrendered  to  Cawley,  taking 

*1421  *  new  ^ease>  w^  different  *rents  and  covenants.     It  could  not  then 

J  have  been  said  that  the  last  lease  was  a  hiring  from  Ward.     Yet  that 

wonld  be  the  same  case  as  the  present.     I  think  therefore  that,  although 

there  has  been  a  taking  for  at  least  two  years  under  Ward,  there  has  been  no 

sufficient  occupation ;  for  there  was  not  a  year's  occupation  under  that  taking, 

and  the  two  cannot  be  joined.     The  words  of  the  statute  are  not  satisfied, 

unless  the  occupation  be  under  the  samethiring.     As  to  Bex  v.  Tadcaster,  4  B. 

A  Aid.  703,  that  was  a  case  of  different  tenements,  taking  at  different  times, 

hj  different   hirings,  from  different  landlords ;  but  the  whole  occupation  of 

each  was  under  one  yearly  hiring.     I  think  that  case  has  gone  quite  far 

enough,  and  that  we  ought  not  to  go  further. 

Parke  J.  I  am  of  the  same  opinion,  though  I  have  not  been  free 
from  doubt  during  the  discussion.  I  am  not  sure  whether  we  shall  fulfil  the 
intention  of  the  legislature ;  it  has  often  happened  that  we  have  been  unable 

(a)  Loan  Dshxab,  G.  J.,  had  left  the  court 
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to  do  so  throughout  a  series  of  decisions.  Still  the  rule  of  construction  which 
the  court  must  follow  is,  to  intend  the  legislature  to  have  meant  what  they 
have  actually  expressed,  unless  a  manifest  incongruity  would  result  from 
doing  so,  or  unless  the  context  clearly  shows  that  such  a  construction  would 
not  be  the  right.  Thus  in  Rex  v.  Pickering,  2  B.  &  Aid.  267,  it  was  held  that 
evidence  might  be  given  of  the  proportion  of  the  rent  payable  for  the  part  of  a 
tenement  which  was  within  a  parish,  when  another  part  was  without,  under 
the  statute  6  Gr.  4.  c.  57. ;  though  that  statute,  in  the  second  section,  expressly 
provided  that  it  should  not  be  necessary  to  prove  the  actual  value  *of  rm\AQ 
the  tenement :  some  little  violence  was  done  there  to  the  language  of  L 
the  act,  in  consequence  of  the  manifest  absurdity  which  would  have  resulted 
from  a  contrary  decision.  So  in  Rex  v.  Tadcaster,  4  B.  &  Ad.  703,  to  avoid  a 
manifest  incongruity,  a  little  latitude  of  construction  was  adopted  ;  otherwise 
a  settlement  could  not  have  been  gained  by  any  length  of  occupation  of  any 
number  of  tenements,  unless  some  one  was  hired  at  a  rent  of  at  least  10?. 
Probably,  in  that  case,  we  went  as  far  as  we  ought  to  go.  I  am  not  inclined 
to  go  further.  The  present  case  differs  from  Rex  v.  Tadcaster,  4  B.  & 
Aid.  703,  in  this  material  respect — that  each  tenement  there  was  occupied  for  a 
year  under  a  yearly  hiring ;  so  that  the  words  of  the  statute  were  satisfied,  if 
ihe  whole  might  be  united  to  make  up  the  rent  of  10/.  But  if  we  held  that 
a  settlement  was  gained  here,  we  should  go  further ;  we  should  say  that  it 
was  not  necessary  that  the  tenement  should  be  occupied  for  the  year  for  which 
it  was  hired :  and  then  it  might  be  said  that  it  would  be  enough  if  there  were 
an  occupation  for  a  year,  though  it  were  under  no  yearly  hiring  whatever. 
The  plain  meaning  of  the  act  is,  that  the  tenement  must  be  hired  for  a  year, 
and  occupied  for  a  year  under  such  hiring ;  and,  if  so,  there  was  no  settlement 
gained  in  this  cise.  It  is  perfectly  clear  that  originally,  Taylor  had  a  term. 
That  term  could  not  be  put  an  end  to  by  what  passed  between  Ward  and 
Cawley,  for  the  mesne  tenant  could  not  put  an  end  to  the  interest  of  his 
lessee ;  and  there  was  no  writing  between  Ward  and  Cawley.  But  afterwards, 
at  Michaelmas  1831,  Taylor  makes  a  surrender  in  law  to  Cawley  by  accept- 
ing a  new  term.  That,  at  all  *events,  determined  the  original  ^144 
tenancy,  and  there  was  no  further  occupation  under  it.  The  statute,  *- 
therefore,  was  not  satisfied  according  to  its  ordinary  meaning ;  and  a  decision 
in  conformity  to  that  meaning  will  not  involve  any  manifest  absurdity. 

Patteson  J.  I  entirely  agree  in  what  has  been  said.  The  rule  for  con- 
struing a  statute  is  as  my  brother  Parke  has  laid  down ;  and  here  the  words 
of  the  act  are  as  plain  as  they  can  be.  No  person,  on  the  first  reading,  could 
doubt  that  the  words  "  such  yearly  hiring"  mean  the  same  yearly  hiring.  An 
argument  is  drawn  from  the  case  of  Rex  v.  Stow,  4  B.  &  C.  87 ;  but  that 
turned  upon  the  absence  of  words,  which  very  words  are  in  the  statute  now 
under  our  consideration.  The  only  doubt  in  the  present  case  arises  from  Rex 
v.  Tadcaster,  4  B.  &  Aid.  703 ;  some  little  violence  was  there  done  to  the  words 
of  the  act ;  whether  there  was  any  violence  done  to  the  intention  I  will  not 
say ;  perhaps  there  was.  I  should,  however,  feel  bound  by  that  case,  if  it 
were  not  distinguishable  from  the  present ;  but  I  think  that  it  is  distinguish- 
able, for  the  reasons  which  have  been  already  given. 

Order  of  sessions  quashed. 
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•145]     *The  KING  v.  The  Churchwardens  and  Overseen  of  GREAT 
HAMBLETON.    April  2toh. 

An  ict  of  parliament  enacted  that  the  tithes  of  a  parish  should  be  held  in  fee  by  A.,  who 
was  owner  of  a  part  of  the  land  in  the  parish,  and  that  all  A.'s  lands  in  the  parish 
should  be  charged  with  an  annuity  payable  to  .the  Ticar  for  the  time  being,  who  had 
previously  enjoyed  the  small  tithes,  and  who,  by  an  agreement  recited  in  the  act,  was 
to  receive  such  annuity  in  lieu  of  all  his  vicarial  dues :  Held,  that  the  vicar  was  not 
rateable  to  the  poor  in  respect  of  such  annuity,  for  that  the  tithes  were  not  extin- 
guished. 

On  appeal  by  the  Reverend  Charles  Collier,  vicar  of  Hambleton,  in  the 
county  of  Rutland,  against  a  rate  for  the  relief  of  the  poor  of  the  said  parish 
of  Hambleton,  whereby  he  was  assessed  in  the  sum  of  60?.  "  for  a  composi- 
tion or  money  payment  in  lieu  of  tithes/'  the  sessions  quashed  the  rate,  sub- 
ject to  the  opinion  of  this  court  on  the  following  case : — 

The  parish  of  Hambleton  was  enclosed  under  an  act  of  parliament  passed 
in  the  4  &  5  W.  &  M.  (c.  31,  private  acts,)  entitled,  "An  Act  for  settling  and 
confirming  the  Manors  and  Lands  in  Hameldon,  in  the  County  of  Rutland/9 
Ac.,  whereby,  after  reciting  that  theretofore  the  late  Duke  of  Buckingham  was 
entitled  to  the  inheritance   of  a  manor,   and  several  messuages,   cottages, 
demesne  lands,  and  other  parcels  of  arable,  meadow,  and  pasture  ground  in 
the  said  parish,  and  the  dean  and  chapter  of  Lincoln  were  then  also  entitled 
to  the  inheritance  of  another  manor,  or  reputed  manor,  and  of  the  impropriate 
rectory,  and  of  the  advowson  of  the  vicarage  of  the  church  of  Hameldon  afore- 
said, and  other  lands  in  the  said  parish,  and  Sir  Abel  Barker,  Richard  Spell, 
and  Thomas  Islip,  were  then  also  entitled  to  other  parcels  of  land  within  the 
said  parish,  and  no  other  person  was  then  entitled  to  any  lands,  tenements,  or 
hereditaments  within  the  same,  except  the  vicar  thereof  for  the  time  being, 
which  vicarage  was  endowed  of  all  small  tithes  arising  within  the  parish  and 
♦1461  t^tDea"^e  *pl&ces  of  Hameldon  aforesaid :  And  after  reciting  also  that 
J  there  was  an  agreement  made  for  enclosing  and  setting  out  severally 
to  each  person  concerned  therein,  certain  allotments  of  ground,  to  be  by  them, 
their  heirs  and  successors,  for  ever  enjoyed  in  severalty  respectively  discharged 
of  all  right  of  common,  in  lieu  of  their  respective  lands  and  estates  that  lay 
before  dispersed  and  intermixed  within  the  precincts  of  Great  Hameldon(a) 
aforesaid ;  by  which  said  agreement  all  the  lands  and  grounds  so  to  be  allotted 
and  set  out  for  and  in  lieu  of  the  old  estate  of  the  said  duke  in  G.  H.  afore- 
said were  for  ever  thereafter  to  stand  charged  with  the  annual  rent  or  sum  of 
100/.  yearly,  to  be  paid  to  the  vioar  of  Hameldon  aforesaid  for  the  time  being, 
in  lieu  and  satisfaction  of  all  demands  and  dues  whatsoever  which  he  was  to 
have  had  and  enjoyed  in  right  of  his  said  vicarage  within  the  precincts  of  G. 
H.  aforesaid;  and  by  the  said  agreement  all  tithes  whatsoever,  arising  or 
growing  from  all  or  any  of  the  said  lands  and  grounds  within  G.  H.  aforesaid, 
other  than  the  tithes  arising  from  the  lands  allotted  to  the  said  dean  and 
chapter  (which  were  to  be  discharged  of  all  tithes)  were  to  be  held  and  enjoyed 
by  those  that  should  have  the  said  duke's  estate  there :  And  reciting  further, 
that  in  pursuance  of  such  agreement  there  were  allotted  and  set  out  several  dis- 
tinct parcels  of  land  to  be  held  in  severalty  in  lieu  of  the  said  duke's  old  estate, 
and  of  the  said  Sir  Abel  Barker's,  Richard  Spell's,  and  Thomas  Islip's  old 
estates  respectively,  which  parcels  had  respectively  been  enclosed  and  enjoyed 
by  the  several  parties,  according  to  the  agreement,  and  that  by  the  said  agree- 
*1471  ment  *De  ^^  ^ean  an<*  cnaPter  *were  to  hold  and  enjov  all  their 
J  reputed  manor,  with  the  demesnes  thereof,  and  the  appropriate  rectory 
or  parsonage  aforesaid,  with  the  parsonage  house,  and  all  tithes  arising  in  the 
other  villages  to  the  said  rectory  belonging,  with  their  appurtenances  (other 
than  the  tithes  of  Great  Hameldon  aforesaid,  which  were  to  be  held  with  the 

(a)  See  page  148,  post 
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said  duke's  estate,)  and  the  said  dean  and  chapter  were  also  to  hold  and  enjoy 
all  other  the  particular  parcels  of  land  thereinafter  mentioned ;  but  that  the 
inheritance  or  the  said  dean  and  chapter  could  not  be  altered,  nor  their  estates 
exchanged,  nor  could  the  vicar  be  barred  of  his  ancient  endowment,  or  legally 
estated  in  the  said  annual  payment,  otherwise  than  by  authority  of  parlia- 
ment, it  was  enacted  as  follows : — 

That  all  and  every  the  lands,  tenements,  tithes,  and  hereditaments,  which 
upon  the  said  enclosure  were  set  out  and  allotted  for  and  in  lieu  of  the  said 
duke's  ancient  estate  in  Great  Hameldon  aforesaid,  should  be  held  and  enjoyed 
in  severalty,  together  with  all  the  messuages,  and  all  tithes  whatsoever  arising 
from  his  own  or  any  other  lands  whatsoever  in  G.  H.,  aforesaid,  (except  the 
Jands  allotted  to  the  said  dean  and  chapter),  subject  and  charged  nevertheless 
to  and  with  the  payment  of  the  yearly  sum  of  100J.  to  the  vicar  of  G.  H.  for 
the  time  being,  to  be  paid  by  quarterly  payments,  with  power  of  distress  upon 
all  or  any  of  the  said  duke's  lands  in  case  of  non-payment,  after  twenty-one  days9 
demand  thereof.  And  it  was  further  enacted,  that  all  the  messuages,  lands, 
Ac.,  which  the  said  late  duke  held  in  G.  H.  since  the  enclosure,  as  his  own 
proper  inheritance,  by  virtue  of  the  said  enclosure  or  otherwise,  together  with 
all  tithes  arising  from  the  same,  and  all  tithes  arising  from  any  other*  r*i  40 
lands,  &c.,  in  U.  H.  aforesaid,  other  than  those  that  belonged  to  the  ■- 
said  dean  and  chapter,  should  be  vested,  and  the  same  were  thereby  vested,  in 
the  trustees  of  the  said  late  duke,  and  their  heirs,  subject  to  the  said  yearly 
rent  of  100/.  as  aforesaid,  and  to  the  same  trusts  and  estates  as  the  late  duke's 
manor  of  G.  H.,  and  other  the  said  late  duke's  estate  of  inheritance  in  G.  H. 
aforesaid  were  then  subject  or  liable  to;  and  that  all  the  lands,  &o.,  allotted 
and  set  out  to  Sir  Abel  Barker,  Richard  Spell,  and  Thomas  Ielip,  as  aforesaid, 
should  be  held  and  enjoyed  by  the  respective  persons  who  had  any  estate  or 
interest  therein,  either  by  descent  or  purchase  from  them  respectively,  or  their 
respective  heirs;  with  the  proviso  that  the  tithes  arising  from  all  those  lands 
were  to  be  answered  and  paid  to  the  said  duke  and  his  heirs. 

Mr.  Finch  was  the  successor,  by  purchase,  to  the  late  Duke  of  Buckingham, 
and  was  entitled  to  all  his  estates,  and  to  the  receipt  of  the  tithes,  or  compo- 
sition for  tithes,  to  which  the  duke  was  entitled  in  the  parish  of  Hambleton. 
Mr.  Finch  and  the  smaller  proprietors  let  their  estates  to  tenants  at  rack-rent, 
without  reference  to  tithes;  but  the  tithes  and  all  other  properties  are  included 
in  the  said  rack-rent.  Mr.  Finch,  for  the  other  lands  in  Great  Hambleton  not 
belonging  to  him,  receives  certain  sums  of  money  in  lieu  of  tithes.  The  100/. 
per  annum,  mentioned  in  the  act,  is  paid  to  the  vicar  of  Hambleton,  pursuant 
to  the  said  act.  The  parishes  of  Great  Hameldon  and  Little  Hameldon,  are 
consolidated  for  the  maintenance  of  the  poor,  and  for  other  parochial  purposes, 
and  are  now  called  by  the  name  of  Hambleton. 

On  the  part  of  the  respondents,  it  was  contended  that  the  100/.  rent-charge 
was  expressly  given  to  the  vicar  *in  lieu  and  satisfaction  of  the  vicarial  r*\ACk 
tithes  of  Great  Hameldon,  the  proprietors  of  the  smaller  estates  there  L 
contributing,  as  they  had  always  done,  before  and  since  the  passing  of  the  act, 
a  proportionate  part  of  the  rent-charge,  according  to  the  quantum  of  their 
estates,  to  the  proprietor  of  the  duke's  estate,  in  the  nature  of  a  composition 
real ;  and  that  the  tithes  were  in  effect  extinguished,  and  were  by  the  act 
intended  to  be  so,  and  not  again  to  be  resumed. 

The  appellant  insisted  that  the  tithes  were  still  in  esse,  and  that  the  rent- 
charge  could  not  be  regarded  as  a  substitution  for  them,  and  therefore  that  it 
was  exempt  from  assessment,  upon  the  principle  of  double  rating :  That  the 
100/.  per  annum  charged  upon  Mr.  Finch's  estate,  and  received  by  the  vicar 
in  lieu  of  the  tithes,  was  in  the  nature  of  a  perpetual  fee-farm  rent,  Finch 
taking  the  tithes  instead  of  the  vicar;  and  therefore  that  the  rate  should  have 
been  laid  upon  Finch,  or  the  parties  compounding  with  him. 

Sir  Jama  Scarlett  and  Amot  in  support  of  the  order  of  sessions.     The 
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tithes  here  are  not  extinguished ;  and  therefore  the  vicar  cannot  be  said  to 
receive  a  composition  for  them,  but  a  rent-charge  payable  in  lieu  of  the  tithes, 
which  are  taken  by  another  person.  The  vicar  here  cannot  even,  as  in  the 
ease  of  a  temporary  composition,  take  the  tithes  again  in  kind :  he  has  only 
the  perpetual  rent-charge,  and  occupies  nothing  which  is  rateable.  The  act, 
.instead  of  extinguishing  the  tithes,  has  transferred  them  to  the  Duke  of  Buck- 
ingham, who  is  now  represented  by  Mr.  Finch  ;  and  Mr.  Finch,  in  this  cha- 
racter, takes  the  tithes,  not  only  on  the  lands  which  belonged  to  the  duke,  but 
*ica-i  on  all  the  lands  in  the  ^parish,  excepting  those  of  the  dean  and  chap- 
■*  ter,  who  were  rectors,  and  therefore  were  protected  from  the  payment 
bj  the  act.  Now,  the  party  to  whom  tithes  are  demised,  is  the  occupier  liable 
to  be  rated  for  them;  Chanter  v.  Glubb,  9  B.  &  C.  479 ;  where  Bayley  J. 
gives  the  following  definition : — "  Where  the  owner  of  the  tithe  grants  out 
and  conveys  any  or  the  tithe  to  another,  that  other  is  the  occupier.  Where  the 
right  continues  in  himself,  he  is  the  occupier."  But  it  cannot  make  any  dif- 
ference whether  the  right  to  the  tithe  be  transferred  by  the  owner  of  the  tithe, 
or  as  in  this  case,  by  an  act  of  parliament.  The  annuity  paid  to  the  vicar  is 
merely  the  consideration  for  which  that  transfer  was  made.  In  Bex  v.  Boldero, 
4  B.  &  C.  467,  it  was  held,  that  where  the  tithes  were  extinguished  by  statute, 
and  an  annual  rent,  payable  to  the  vicar,  was  substituted,  the  vicar  was  liable 
to  be  rated  for  that  annual  rent,  inasmuch  as  the  rent  represented  the  tithes ; 
and  Holroyd  J.  there  said,  that  the  tenants  of  the  land  were  not  occupiers  of 
the  tithes,  for  that  the  tithes  were  expressly  extinguished.  There  are  other 
eases  to  the  same  effect.  But  here  the  rent  cannot  be  said  to  represent  the 
tithes,  for  they  exist  in  other  hands ;  and,  instead  of  being  expressly  extin- 
guished, they  are  expressly  continued. 

Theuiger  oontra.  If  the  tithes  be  extinguished,  the  vicar  is  rateable  for  this 
rent,  according  to  Rex  v.  Boldero,  4  B.  &  C.  467,  and  Lowndes  v.  Home  and 
Others,  2  W.  Bl.  1252.  On  the  other  hand,  it  has  been  held,  that  where  an 
act  expressly  exempts  from  all  rates,  taxes,  and  deductions,  a  rent  to  be  paid 
*1511  tne  T^car  *Q  Keu  °'  titneB  which  are  ^extinguished,  the  vicar  is  not 
J  rateable  for  such  rent :  Chatfield  v.  Ruston,  3  B.  &  C.  863;  Mitchell 
v.  Fordham,  6  B.  &  C.  274.  But  there  is  no  such  exemption  here  :  and,  so 
for  as  regards  the  lands  comprehended  in  the  Duke  of  Buckingham's  estate, 
the  act  annexes  the  titfies  to  them,  which  is  a  virtual  extinguishment;  for  no. 
one  can  take  tithes  for  himself.  And  the  payment  made  from  these  lands  is, 
in  fact,  an  exception  from  the  grant  to  the  duke ;  and,  if  the  parish  cannot 
rate  that  payment,  this  excepted  part  of  the  profits  of  the  estate  will  escape 
the  rate  altogether.  So  far  as  regards  the  other  lands,  the  rate  certainly  cannot 
be  supported.  [Pattsson  J.  It  does  not  follow  that,  because  the  tithes  and 
lands  are  in  the  same  hands,  the  tithes  are  extinguished.  The  occupier  takes 
the  tithes,  and  is  owner  of  them.  He  would  take  the  tithes,  if  he  were  to  let 
the  lands  without  mention  of  them.  The  owner  of  a  glebe,  who  lets  it  without 
the  tithes,  takes  tithes  from  it  while  in  the  lessee's  hands.]  The  tithes  are,  at 
any  rate,  suspended  during  the  union.  [Pabke  J.  The  act  does  not  annex 
the  tithes  to  the  lands.  Pattebon  J.  According  to  your  argument,  if  a 
parson  let  his  tithes  to  an  occupier  of  land  within  the  parish,  he  will  be  rate- 
able for  the  tithes  of  lands  in  the  hands  of  the  lessee,  and  not  for  those  of 
other  lands.] 

Littledale  J.(«)    It  is  plain  that  these  tithes  are  not  extinguished.    No 

distinction  can  be  taken  between  the  lands  belonging  to  Mr.  Finch  and  those 

in  the  rest  of  the  parish.     If  the  tithes  were  extinguished,  and  a  rent  were 

*1521    P**^  *n  ^eu  °^  them,  it  would  be  difficult  to  *say  that  the  vicar  was 

J    not  rateable  for  the  rent.     But  here  there  is  no  extinguishment. 

Paui  J.  concurred. 

Patteson  J.     There  is  no  difficulty  or  doubt  in  the  question. 

Order  of  sessions  confirmed, 
(a)  Lord  Dihxax,  G.  J.,  had  left  the  court 
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The  KINO  v.  The  Inhabitants  of  GWINEAR. 

A  boy  bound  out  by  a  parish  as  an  apprentice  in  husbandry,  till  he  should  be  twenty- 
one  years  of  age,  served  the  master,  first  in  husbandry,  and  afterwards  as  a  miner. 
He  then  lrft  his  master,  and  went  to  live  with  his  own  father,  (who  was  a  miner), 
and  worked  with  his  father  at  the  same  mine  at  which  he  had  worked  with  his  mas- 
ter. The  master  afterwards  agreed  with  the  father  that  the  apprentice  should  remain 
with  the  father,  and  the  indenture  be  given  up  on  a  subsequent  day,  upon  the  pay- 
ment of  a  sum  of  money.  On  the  day  appointed,  which  was  before  the  passing  of 
stat.  66  G.  8,  c.  189,  the  money  was  paid,  and  the  indenture  given  up  to  the  father. 
The  son  was  then  under  age.  He  worked  with  the  father  as  a  miner  till  his  majority, 
when  the  indenture  was  given  up  to  him  by  his  father.  From  his  first  coming  to  his 
father,  the  father  had  received  his  wages,  and  maintained  him : 

Meld,  that  even  supposing  the  parties  to  have  had  power  to  dissolve  the  apprenticeship, 
and  to  have  intended  to  do  so,  it  was  not  dissolved  till  the  money  was  paid ;  and 
that  a  residence  of  forty  days  between  the  making  of  the  agreement  and  the  payment 
of  the  money,  was  a  residence  under  the  apprenticeship,  and  conferred  a  settlement. 

On  appeal  against  an  order  of  two  justices,  removing  Philip  Rule  the 
younger  from  the  parish  of  Gwinear  to  the  parish  of  Camborne,  (both  in  Corn- 
wall), the  sessions  quashed  the  order,  subject  to  the  following  case : — 

Philip  Rule  the  elder,  the  pauper's  father,  had  been  removed,  with  his 
parents  and  their  other  children,  from  Camborne  to  the  parish  of  St.  Erth  in 
Cornwall.  On  the  1st  of  June,  1789,  he  was  duly  bound  by  the  parish  officers 
of  St.  Erth  to  Richard  Tredinnick  of  the  same  parish,  farmer,  till  he  should 
attain  the  age  of  twenty-one,  by  indenture  containing  the  usual  covenants,  as 
an  apprentice  in  husbandry.  The  apprentice  lived  with  his  master  for  some 
years  in  St.  Erth,  and  served  him  in  ^husbandry,  until  he  became  re-  r*i  53 
duced  in  circumstances,  when  he  worked  at  the  mines,  employing  the  *- 
apprentice  in  the  same  work.  The  master  then  removed  to  the  parish  of  Phil- 
lack,  in  the  same  county,  taking  the  apprentice  with  him.  Whilst  there,  and 
about  two  years  before  the  expiration  of  the  apprenticeship,  a  dispute  having 
arisen  between  the  mistress  and  the  apprentice,  the  latter  told  his  mistress  that 
he  would  leave  the  place  and  never  return  to  it;  and  accordingly  he  left  it 
immediately  without  the  consent  of  bis  master,  and  nQver  returned,  but  went 
to  live  with  his  parents  in  the  parish  of  Camborne,  where  they  occupied  a 
small  cottage  at  50s.  a  year,  his  father  working  as  a  labouring  miner  in  Hir- 
land  mine.  During  the  time  the  apprentice  lived  in  Phillack,  his  master 
worked  at  this  mine,  where  the  apprentice  worked  with  him ;  and  after  he 
had  left  his  master,  he  continued  to  work  at  the  same  mine  under  his  father. 
Tredinnick,  a  few  days  after  the  apprentice  had  left  him,  found  him  working 
for  his  father  at  Hi  Hand  mine,  and  told  his  father  that,  if  he  kept  the  appren- 
tice, he,  Tredinnick,  would  take  up  his  wages.  The  father  replied,  that  he 
did  not  wirfh  to  keep  the  boy,  but  that  he  would  not  go  back.  It  was  then 
agreed  that  the  boy  should  be  given  up  to  the  father,  in  consideration  of  four 
guineas  to  be  paid  on  the  next  mine  pay  day,  for  the  ores  on  which  the  father 
and  son  were  then  working.  The  agreement  was  made  in  May,  and  the  money 
was  accordingly  paid  on  the  16th  of  August  following,  when  the  indenture 
was  delivered  up  by  Tredinnick  to  the  father.  The  apprentice,  from  the  time 
when  he  quitted  Tredinnick,  lived,  with  his  knowledge,  in  Camborne  with  his 
father,  who  received  all  the  wages  which  he  earned  at  the  mine,  supplying  him 
with  meat  *and  clothes  and  other  necessaries,  like  the  rest  of  his  child-  r*i5i 
ren  who  lived  with  him.  After  the  apprentice  became  of  age,  he  *- 
received  his  own  wages,  and  the  father  then  delivered  up  the  indenture  to 
him.  Some  time  after  his  removal  to  St.  Erth,  the  father  went  to  the  parish 
of  Crowan  to  live,  and  was  there,  and  also  in  Camborne  after  his  return  thither, 
as  above  stated,  relieved  by  the  parish  officers  of  St.  Erth. 

Austin  and  Winthrop  At.  Praed  in  support  of  the  order  of  sessions.    No 
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settlement  was  gained  in  Camborne,  by  P.  Rule  the  elder,  as  apprentice  to 
Tredinnick.  First,  his  indenture  had  been  cancelled  by  the  agreement  between 
bis  father  and  the  master,  and  the  giving  up  of  the  indenture  by  consent  of 
all  the  parties,  Bex  v.  St.  Mary  Kallendar,  Burr.  S.  G.  p.  274,  No.  95,  Bex. 
v.  Titchfield,  Burr.  S.  C.  p.  511,  No.  164,  Bex  v.  Weddington,  Burr.  S.  C.  p. 
766,  No.  239,  Bex  v.  Harberton,  1  T.  B.  139.  In  the  last  case,  the  pauper 
was  a  minor  at  the  time  of  the  discharging  of  the  indenture.  Bex  v.  Austrey, 
Barr.  S.  C.  p.  441,  No.  142,  was  the  case  of  a  parish  apprentice,  whose  con- 
sent, without  that  of  the  parish  officers,  was  held  inoperative  while  he  was  a 
minor.  Here,  the  father  assented.  It  is  true  that  the  apprentice  had  resided 
forty  days  in  Camborne  before  the  money  was  paid  or  the  indenture  given  up. 
fiat  the  agreement  must  be  considered  to  have  cancelled  the  indenture;  and 
the  delivery  of  it  up,  and  the  payment  of  the  money,  have  reference  to  the 
agreement  only.  Unless  the  agreement  took  effect  at  the  time,  the  residence 
between  May  and  August,  was  not  with  the  master's  consent,  and  therefore 
•1551  cannot  be  referred41  to  the  apprenticeship.  But,  further,  independently 
-*  of  the  first  objection,  the  residence  cannot  be  referred  to  the  inden- 
ture. The  apprenticeship  may  be  considered  as  having  a  double  object,  in- 
struction and  maintenance.  In  Bex  v.  Linkinhorne,  3  B.  &  Ad.  413,  the 
residence  was  referred  to  the  apprenticeship,  on  the  ground  of  the  maintenance 
proceeding  from  the  master;  here,  the  master  neither  instructed  nor  main- 
tained. The  indenture  was  for  teaching  husbandry,  but  the  apprentice  was 
serving  as  a  miner,  and  he  was  maintained  by  his  father  in  bis  family.  There 
must  be  some  connection  of  the  new  service  with  the  original  apprenticeship, 
and  not  merely  a  general  assent  by  the  original  master  to  a  service  elsewhere : 
Hex  v.  Shipton,  8  B.  &  C.  88,  Bex  v.  Whitchurch,  1  B.  &  C.  574.  Neither 
of  these  cases  was  disputed  by  the  Court  in  Bex  v.  Banbury,  5  B.  &  Ad.  176, 
(Banbury  v.  Witney,)  though  there  was  a  difference  of  opinion  on  the  Bench. 
Crowder,  contra>.  Bex  v.  Austrey,  Burr,  S.  C.  p.  441,  No.  142,  shows 
that  a  minor  cannot  consent  to  the  dissolution  of  the  contract  of  apprentice- 
ship; and  the  contract  here  was  not  dissolved  by  what  passed  between  the 
master  and  the  father,  since  the  apprentice's  own  consent  had  no  effect.  In 
Bex  v.  Harberton,  1  T.  B.  139,  it  does  not  appear  that  the  receipt  of  the 
Duster  for  buying  off  the  apprentice's  time,  which  was  relied  on  as  discharg- 
ing the  indenture,  was  not  given  after  the  majority  of  the  apprentice.  Again, 
even  if  the  apprentice  was  capable  of  consenting  to  a  dissolution,  the  case 
shows  no  dissolution  till  the  money  was  paid  and  the  indenture  delivered  up, 
*1561  brfQre  wn*cn  events  the  ^settlement  was  obtained.  If  the  money  had 
J  never  been  paid,  and  the  master  had  retained  the  indenture,  there 
could  have  been  no  pretence  for  inferring  a  dissolution.  There  can  be  no 
doubt,  that  the  agreement  to  discharge  the  apprentice  was  prospective  and  con- 
ditional, and  that  the  master  intended  to  keep  the  indenture  till  the  condition 
was  performed.  And  the  intermediate  service  was  under  the  indenture ;  Bex 
v.  Chipping  Warden,  8  T.  B.  108.  The  master  might  have  changed  his  mind 
before  the  16th  of  August ;  and  if  the  indenture  had  not  been  delivered  up, 
the  apprenticeship  would  still  have  subsisted  ;  Bex  v.  Shebbear,  1  East,  73. 
But,  farther,  it  does  not  appear  that  it  was  intended  to  put  an  end  to  the 
apprenticeship  at  all.  The  father  kept  the  indentures  and  delivered  them  to 
the  son  at  the  expiration  of  the  term  of  the  apprenticeship.  The  inference  is, 
that  it  was  merely  meant  that  the  apprentice  should  serve  with  the  father  by 
the  master's  consent,  the  father  taking  the  master's  place.  The  species  of 
service,  though  not  that  mentioned  in  the  indenture,  was  the  same  as  that 
which  had  latterly  been  performed  under  the  master.  Bex  v.  Shipton,  8  B. 
*  C.88,  principally  turned  on  the  effect  of  atat.  56  G.  8.  o.  139.  s.  9.,  which 
did  not  come  into  operation  before  the  1st  of  October,  1816.  Bex  t>.  Linkin- 
horne, 3  B.  &  Ad.  413,  and  Bex  v.  Banbury,  5  B.  &  Ad.  176,  arc  inappli- 
cable, for  the  residence  was  not,  in  either  case,  during  a  service  to  which  the 
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original  master  had  assented  by  communication  with  the  new  master.  This 
case  is  therefore  free  from  the  doubts  raised  in  those.  In  Rex  v.  Barleston, 
6B.&  Aid.  780,  the  transaction  took  place  after  *the  passing  of  the  r^it* 
stat.  32  G-.  S.  e.  57.  s.  7.,  which  enabled  masters  to  transfer  appren-  *- 
tices  with  certain  forms,  and  before  the  1st  of  October,  1816,  the  day  after 
which  the  stat.  56  G.  8.  c.  139.  s.  9.,  prohibited  any  transfer  without  the 
forms,  and  prevented  settlements  from  being  gained  by  service  after  such 
transfer.  The  court  there  considered  that,  although  the  transfer  of  the  appren- 
tice was,  as  such,  imperfect,  it  operated  as  a  consent  of  the  first  master  to  a 
service  with  the  second,  and  therefore  that  a  settlement  was  gnined. 

Littlbdale  J.  (a).  I  am  of  opinion  that  the  contract  of  apprenticeship 
was  not  dissolved,  at  all  events,  before  August.  The  master  tells  the  father, 
that  if  he  keeps  the  apprentice,  he,  the  master,  will  stop  his  wages.  After  a 
discussion,  it  is  agreed  that  the  indenture  shall  be  given  up  at  a  future  day  on 

Syment  of  four  guineas.  So  far,  all  that  takes  place  is  merely  an  agreement, 
lere  was  no  intention  of  giving  up  the  indenture  unless  the  money  was  paid. 
The  case  is  very  like  that  of  Rex  v.  Chipping  Warden,  8  T.  R.  108.  It  is 
not  material  to  consider  whether  there  was  an  effectual  dissolution  after  the 
agreement.  There  can  be  no  doubt  that  after  the  agreement  there  was  a 
working  with  the  father  by  the  oonsent  of  the  master,  and  under  the  appren- 
ticeship. It  is  true  that  the  binding  was  for  service  in  husbandry,  and  that 
the  working  afterwards  was  as  a  miner :  but  the  master  had  taken  to  that 
description  of  work ;  and  he  consented  to  the  boy's  carrying  on  the  same  under 
bis  father. 

♦Parke  J.  I  doubt  much  whether  the  parties  here  ever  contem-  p^rg 
plated  a  dissolution  of  the  apprenticeship ;  whether,  as  Mr.  Orowder  ■■ 
puts  it,  there  was  more  than  a  transfer  of  the  service.  Supposing  the  inten- 
tion to  have  been  to  dissolve  the  apprenticeship,  I  doubt  also  whether  the 
consent  of  the  father  would  here  be  sufficient  to  make  the  dissolution  com- 
plete. But  assuming  it  to  be  sufficient,  still  the  agreement  was  prospective 
and  executory  till  the  consideration  for  giving  up  the  indenture  should  be 
paid :  it  was  not  to  be  considered  as  operating  on  the  indenture  till  then.  If 
the  intention  was  merely  to  transfer  the  services,  there  was  clearly  a  residence 
with  the  oonsent  of  the  master.  But,  supposing  that  there  was  a  dissolution 
on  the  16th  of  August,  the  service  performed  in  the  meantime  in  the  mine 
was  done  first  under  the  master,  and  next  under  the  father  with  the  master's 
assent,  till  the  time  when  it  was  agreed  that  the  wages  should  be  made  up 
and  the  indenture  delivered  over :  therefore  the  residence  with  the  father,  up 
to  that  time,  must  be  considered  as  having  taken  pjace  under  the  indenture  of 
apprenticeship. 

Pattebon  J.  I  think  the  service  in  Camborne,  from  May  to  August,  was 
a  service  under  the  indenture.  Till  August,  the  apprentice  lived  with  his 
father :  the  money  was  to  be  paid  in  August,  and  had  thatpayment  not  been 
made,  the  master  would  have  got  back  the  apprentice.  However,  I  do  not 
think  that  there  was  any  intention  to  dissolve  the  apprenticeship.  In  Rex  v. 
Harberton,  1  T.  R.  139,  which  was  cited  to  ahow  that  the  apprentice  might 
oonsent,  though  an  infant,  the  discharge  took  place  after  the  apprentice  was 
of  age.  Order  of  sessions  quashed. 

(a)  Loan  Dbhxan,  C  J.,  had  left  the  court 
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*159]  *NOY  v.  REYNOLDS,  (o) 

The  plaintiff,  an  attorney,  agreed,  for  a  certain  consideration,  to  convey  to  tbe  defend- 
ant an  estate  (which  the  latter  had  purchased  upon  the  terms  that  the  vendor  and 
▼endee  should  pay  for  the  conveyance  in  equal  proportions)  and  the  plaintiff  also 
agreed  that  if  the  vendor  objected  to  pay  any  expenses,  he,  the  plaintiff,  -would  not 
Apply  to  the  defendant  for  any  further  remuneration.  The  conveyance  was  made  by 
the  plaintiff.  The  defendant  agreed  with  the  vendor,  that  if  the  vendor  would  pay 
the  whole  expense  of  another  transaction  between  himself  and  the  defendant,  he,  the 
vendor,  should  not  pay  any  of  the  expenses  of  the  above  conveyance :  Held,  that  so 
much  of  those  expenses  as  the  defendant,  (as  between  himself  and  the  vendor,)  had 
been  allowed  to  set  off  against  his  share  of  liability  on  the  other  transaction,  was 
money  had  and  received  to  the  plaintiff's  use,  and  might  be  recovered  by  him,  besides 
the  consideration  originally  agreed  upon  for  making  the  conveyance. 

Assumpsit  on  an  attorney's  bill,  and  for  money  had  and  received.  Tbe 
defendant  pleaded  the  general  issue,  except  as  to  21.,  of  which  he  pleaded  a 
tender.  At  the  trial  before  Denman  C.  J.,  at  the  sittings  at  Westminster 
after  Trinity  term  1833,  the  tender  was  admitted,  and  the  plaintiff  proved 
work  performed  according  to  a  bill,  which  amounted  to  46J.  17s.  &d.  for  the 
expenses  of  conveying  an  estate  to  the  defendant.  The  defendant  in  answer 
proved  an  agreement,  made  the  20th  of  August  1831,  between  the  vendors  on 
the  one  port,  and  the  defendant  as  vendee  on  the  other  part,  by  which  the  ven- 
dors agreed  to  sell  and  the  defendant  to  buy  certain  premises  at  Tottenham; 
and  the  vendors  were  to  deliver  an  abstract  of  title  forthwith,  and  to  deduce 
a  elear  and  marketable  title  to  the  satisfaction  of  the  solicitor  of  the  defendant, 
at  their  own  expense,  the  conveyance  to  be  paid  by  tho  vendors  and  vendee 
in  equal  proportions.  The  defendant  also  proved  the  execution  of  the  follow- 
ing agreement  by  the  plaintiff: — "Mr.  Reynolds  having  agreed  to  purchase  a 
freehold  situate  at  Tottenham,  which  written  agreement  1  drew  up  between 
the  parties,  I  (plaintiff)  hereby  agree  with  Mr.  Reynolds  to  convey  the  same 

•1601  *°  *or  a  mare  an(*  ^''  **  °^  8^are  °f  *ne  Expenses  (as  per  agree- 
J  ment) :  provided  the  seller  objects  to  pay  any  expenses,  I  hereby  pro- 
mise not  to  apply  to  Mr.  It.  for  any  further  sums.  8th  of  September  1831/' 
Upon  cross-examination  of  the  defendant's  witnesses,  it  appeared  that,  for  the 
purpose  of  effectually  conveying  the  estate,  it  was  found  necessary  that  a  fine 
should  be  levied ;  whereupon  the  defendant  agreed  with  the  vendors  that  they 
should  pay  the  whole  expense  of  the  fine  and  not  pay  the  plaintiff  any  part  of 
the  expense  of  the  conveyance ;  and  that  the  plaintiff  had  not  been  able  to 
obtain  from  the  vendors  any  part  of  the  expense  of  the  conveyance,  which 
had  been  wholly  prepared  by  him.  The  delivery  of  the  mare  to  the  plaintiff 
was  admitted.  Upon  this  the  learned  Judge  nonsuited  the  plaintiff,  with 
leave  to  move  to  enter  a  verdict  for  18/.,  if  the  court  should  be  of  opinion  that 
the  agreement'of  the  8th  of  September  1831,  was  conditional,  and  that  the 
condition  had  been  broken  by  the  agreement  between  the  defendant  and  the 
vendors  for  the  expenses  of  the  fine  and  conveyance. 

F.  FoUock  obtained  a  rule  accordingly  in  Michaelmas  term,  1888. 

Brlenwi  Thomas  now  showed  cause.  The  last  agreement  between  the 
defendant  and  the  vendors  cannot  entitle  the  plaintiff  to  recover  for  any  other 
work  and  labour  than  that  which  he  has  performed  for  the  defendant ;  and 
that  has  been  satisfied  according  to  the  terms  of  the  agreement  of  the  8th  of 
September.  No  claim  can  arise  from  the  defendant  having  prevailed  upon  the 
vendors  to  take  upon  themselves  the  expense  of  the  fine.  Even  if  that  has 
prevented  the  plaintiff  from  receiving  of  the  vendors  the  share  which  they 
♦1611  *mu8'  otherwise  have  paid  of  the  other  expenses  of  the  conveyancer, 
-*  the  plaintiff  cannot  avail  himself  of  it  as  creating  a  fresh  contract,  for 
the  purposes  of  this  action,  between  the  defendant  and  himself. 

(a)  This  case  was  decided  April  28d,  but  has  been  accidentally  misplaced. 
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F.  Pollock  contra.  The  agreement  of  the  8th  of  September  was  merely  a 
personal  release  to  the  defendant  with  respect  to  his  own  share  of  the  expenses 
of  the  conveyance.  The  defendant  has  fraudulently  obtained  an  equivalent 
for  the  plaintiff's  bearing  a  share  of  these  expenses  which  was  not  properly  the 
vendee's,  and  which,  therefore,  the  plaintiff  ought  not  to  have  borne,  by  pre- 
vailing on  the  vendors  to  remit  the  defendant's  share  of  the  expense  of  the 
fine,  he,  in  return,  exempting  them  from  payment  of  the  other  costs  of  the 
conveyance,  which  thereby  fell  upon  the  plaintiff.  By  the  agreement  of  Sep- 
tember the  8th,  the  plaintiff,  after  stipulating  what  he  was  to  receive  as  the 
defendant' 8  share  of  the  expenses,  promised  to  refrain  from  applying  to  the 
defendant  for  any  thing  beyond  that  share,  in  case  only  of  the  vendors  refusing 
to  pay  any  expenses.  The  defendant  cannot  say  that  that  refusal  has  taken 
place ;  for  he  has  himself  agreed  to  release  the  vendors  from  their  share,  and 
to  pay  it  himself.  [Parks  J.  It  seems  to  me  that  the  agreement  of  the  8th 
of  September  is  not  applicable  to  the  fine.  Then  the  case  is  as  if  the  vendors 
had  paid  the  defendant  a  sum  of  money,  instead  of  discharging  him  from  his 
share  of  the  expenses  of  the  fine,  and  the  defendant,  for  that  sum,  had  taken 
upon  himself  the  vendors'  share  of  the  other  expenses  of  the  conveyance. 
That  would  be  money  had  and  received  by  the  defendant  to  the  use  of 
♦the  plaintiff.  The  fair  way  is  to  refer  it  to  the  Master  to  ascertain  r*i  go 
whether  any  and  what  sum  was  so,  in  effect,  received  by  the  defendant.]  L 

The  court(a)  accordingly  directed  that  it  should  be  referred  to  the  Master 
to  ascertain  whether  the  defendant  had  received  any  part  of  the  expenses  of 
the  conveyance  by  setting  off  the  same  against  the  expenses  of  the  fine ;  and, 
if  he  had,  then  the  nonsuit  to  be  set  aside,  and  a  verdict  to  be  entered  for  the 
plaintiff  for  that  amount ;  if  not,  the  nonsuit  to  stand. 

(a)  Loan  Dkxxak,  C.  J.,  Littlkdale,  Parks  and  Pattssok,  Js. 


ANN  HAYSLEP  v.  GYMER.    April  26dl. 

In  an  action  brought  to  recover  back  notes  delivered  to  the  defendant  by  the  plaintiff, 
the  plaintiff  proved  that  the  defendant,  who  was  executor  of  W.,  having  questioned 
the  plaintiff  as  to  her  having  possession  of  some  property  belonging  to  W.,  the  plain- 
tiff handed  the  notes  over  to  the  defendant,  stating  that  W.  had  given  them  to  her, 
the  plaintiff,  before  her  death.  The  defendant  did  not  deny  the  statement,  but  had 
no  means  of  knowing  its  truth  or  falsehood.  There  was  contradictory  evidence  as  to 
whether  the  defendant  said  that  he  would  keep  the  notes,  or  that  he  would  keep  them 
to  be  returned  to  the  plaintiff  on  request.  The  notes  had  been  seen  in  the  plaintiff's 
possession  before  W.'s  death.  Other  evidence  was  given,  as  to  the  fairness  of  the 
conduct  of  the  plaintiff  respecting  W.'s  property  in  general: 

Meld,  that  the  declaration  made  by  the  plaintiff  might  go  to  the  jury  as  evidence  in  her 
favour,  on  the  ground  (though  very  slight)  of  acquiescence  in  its  truth  by  the  defend- 
ant, and  also  as  being  a  part  of  the  res  gestn  on  the  occasion  of  the  defendant's 
obtaining  the  notes,  and  as  giving  a  character  to  the  whole  conduct  of  the  plaintiff. 

Debt  for  money  had  and  received  to  the  use  of  the  plaintiff.  Flea,  nil 
debet.  At  the  trial  before  Denman  C.  J.,  at  the  London  sittings  after  last 
Hilary  term,  the  following  facts  were  proved  on  the  part  of  the  plaintiff: — 
The  defendant  was  executor  of  a  Mrs.  Wilkinson,  and  the  plaintiff  lived  in 
Mrs.  Wilkinson's  house  till  the  time  of  her  death.  On  the  reading  of  m  «* 
♦Mrs.  Wilkinson's  will,  the  defendant  asked  the  plaintiff  whether  she  *- 
had  not  possession  of  something  given  to  her  by  Mrs.  Wilkinson,  and  how  she 
had  obtained  it.  She  produced  a  parcel,  which  contained  bank  notes  of  the 
value  of  220/.,  and  said  that  Mrs.  Wilkinson  had  given  them  to  her  a  fort- 
night before  her  death,  telling  her  they  would  be  useful  to  her,  after  her  (Mrs. 
Wilkinson's)  death;  and  that  no  one  was  present  at  the  time.  According  to 
one  witness,  the  defendant  then  said  that  he  should  keep  the  parcel  till  the 
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SHriftF  required  it;  according  to  another,  simply  that  he  should  keep  it. 
e  plaintiff  had  Mrs.  Wilkinson's  keys  during  her  illness,  and  superintended 
the  economy  of  the  house.  Other  property  of  Mrs.  Wilkinson's  to  a  con- 
siderable amount  was  shown  to  have  been  in  the  power  of  the  plaintiff,  which 
was  found  by  the  executors  undisturbed.  Mrs.  Wilkinson  did  not  take  to  her 
bed  more  than  a  week  before  her  death.  During  that  week  the  plaintiff 
showed  the  notes,  in  her  own  possession,  to  a  witness.  The  action  was*  brought 
to  recover  back  these  notes.  The  defendant's  counsel  objected  that  there  was 
not  evidence  to  go  to  the  jury,  of  the  property  of  the  notes  being  in  the 
plaintiff.  His  Lordship  having  left  the  whole  evidence  to  the  jury,  they  found 
a  verdict  for  the  plaintiff. 

Sir  Jam**  Scarlett,  in  this  term,  moved  for  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered.  There  was  no  evidence  at  all  of  property  in 
these  notes,  except  the  plaintiffs  own  account  of  the  matter.  Now,  although 
it  be  true,  that  where  a  party  to  a  cause  endeavours  to  establish  his  case  by 
an  admission  of  the  adverse  party,  the  whole  of  that  admission,  and  of  the 
*lftt1  circuKBtances  *under  which  it  is  made,  and  of  the  conversation  of 
J  which  it  forms  a  part,  becomes  evidence;  yet  it  is  not  allowable  for  a 
party  to  use  as  evidence  a  declaration  made  by  himself,  on  the  ground  of  its 
accompanying  some  act  of  which  the  same  party  gives  evidence  as  proof  of  his 
own  case.  Here  the  plaintiff,  being  entitled  to  show  the  delivery  of  the  bank 
notes  to  the  defendant,  seeks  to  prove  her  title  to  them  by  a  declaration  of  her 
own  at  the  time  of  such  delivery.  Even  on  her  own  declaration,  it  may  be 
doubted  whether  the  alleged  gift  amount  to  more  than  a  donatio  mortis  causd. 
[Parks  J.  Would  there  be  any  difference,  as  to  the  present  case,  between 
a  donatio  mortii  causa)  and  an  absolute  gift?]  A  donatio  mortis  causd 
approaches  nearly  to  a  nuncupative  will ;  it  is  distinguished  from  it  only  by 
the  circumstance  of  delivery.  The  legislature  having  been  very  strict  as  to 
the  proof  required  of  a  nuncupative  wiU,(o)  the  courts  will  also  require  strict 
evidence  of  a  donatio  mortis  causd  ;  otherwise  the  inmates  of  a  deceased  per- 
son's house  would  have  great  facilities  for  appropriating  the  property. 

Cur.  adv.  vult 

On  this  day  the  judgment  of  the  court  was  delivered. 

Littledalb  J.  I  think  it  makes  no  difference  in  this  cn<*e  whether  the 
delivery  of  the  notes  to  Mrs.  Hayslep  was  a  gift  absolutely,  or  a  donatio 
mortis  causd.  In  my  opinion  there  was  evidence  to  go  to  the  jury  as  to  the 
way  in  which  she  became  possessed  of  the  money :  it  was  for  tbem  to  say 
whether  the  account  given  by  her  to  the  defendant  was  correct.  There  was 
*1651  *(indepeDdent]y  of  that  account)  evidence  that  she  had  possession 
J  or  the  notes  while  Mrs.  Wilkinson  was  alive  and  might  have  asked  for 
them,  which  the  jury  might  consider  as  adding  to  the  probability  of  the 
plaintiff's  statement. 

Parke  J.  I  also  think  that  there  was  some  evidence  to  go  to  the  jury, 
though  slight.  A  declaration  made  in  the  presence  of  a  party  to  a  cause, 
becomes  evidence,  as  showing  that  the  party,  on  hearing  such  a  statement, 
did  not  deny  its  truth.  Such  an  acquiescence,  indeed,  is  worth  very  little; 
where  the  party  hearing  has  no  means  of  personally  knowing  the  truth  or 
falsehood  of  the  statement.  But  the  verdict  appears  to  me  to  have  been  con* 
sistent  with  the  justice  of  the  case,  and  I  am  not  disposed  to  set  it  aside.  If, 
as  one  witness  stated,  the  property  was  delivered  to  the  defendant  to  be 
returned  on  request,  the  defendant  was  undoubtedly  bound  to  redeliver,  unless 
be  could  establish  a  jus  tertii.  If,  as  anotherN witness  deposed,  the  defendant 
merely  said  that  he  would  keep  it,  it  would  present  a  very  different  case.  The 
jury  have,  probably  taken  into  consideration  the  facts  of  Mrs.  Hayslep's  pre* 
vious  possession  of  this  property,  of  her  having  had  access  to  other  property 

(a)  See  29  0.  2,  o.  8,  s.  10. 
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which  was  found  undisturbed,  and  of  her  having  produced  the  notes,  when 
asked  for,  to  the  defendant,  and  immediately  told  him  the  manner  in  which 
she  became  possessed  of  them,  which  statement  was  not  denied. 

Patteson  J.  As  to  the  question,  whether  the  declaration  was  evidence,  I 
allow  that  there  is  a  difference  between  cases  where  a  party  to  the  cause,  by 
proving  an  admission  of  the  opposite  party,  lets  in  the  latter  to  'show  rti  aa 
the  whole  that  took  place,  and  cases  where  the  party  attempts  to  make  L 
his  own  declaration  evidence  in  the  first  instance.  But  here  Mrs.  Hayslep  was 
obliged  to  show  how  the  defendant  had  obtained  possession  of  the  money,  and 
she  might  give  evidence  of  what  she  herself  said  at  the  time,  as  a  part  of  the 
transaction ;  and  that  being  before  the  jury,  it  can  not  be  said  that  they  were 
not  entitled  to  give  it  consideration.  The  defendant,  having  asked  her  how 
she  obtained  the  money,  did  not,  in  terms,  deny  the  truth  of  her  answer;  but 
he  retained  the  money,  and  thereby  perhaps  showed  that  he  did  not  acquiesce 
in  her  account.  There  was,  however,  upon  the  whole  transaction,  evidence 
though  of  very  trifling  weight,  to  go  to  the  jury,  and  there  were  circumstances 
which  supported  the  plaintiff's  statement.  I  think  the  verdict  should  not  be 
disturbed. 

Lord  Denman  G.  J.  I  think  the  acquiescence  of  the  defendant  amounts 
to  very  little  indeed.  But  the  question  is,  whether  or  not  the  evidence  of 
what  passed  ought  to  have  gone  to  the  jury.  The  whole  conduct  of  Mrs. 
Hayslep  was  evidence,  among  other  facts  in  the  case,  to  show  whether  or  not 
she  had  obtained  the  money  fairly,  and  under  what  circumstances  the  defend- 
ant got  possession  of  it.    The  verdict  seems  to  me  to  have  been  quite  proper. 

Rule  refused. 


♦CURTIS  v.  GREATED.    April  26rt.  [*167 

On  the  trial  of  an  action  by  vendee  of  an  estate  against  the  auctioneer,  to  recover  the 
deposit  upon  a  failure  of  title,  the  auctioneer's  receipt  and  the  conditions  of  sale  were 
produced,  one  of  which  conditions  prescribed  the  execution  of  an  agreement  by  the 
vendee.  It  further  appeared  that  there  was  a  written  agreement  respecting  the  sale 
signed  by  the  plaintiff.  Hi  Id,  that  the  defendant  was  entitled  to  ask  whether  that 
agreement  related  to  the  deposit,  as  the  answer  might  make  it  incumbent  on  the 
plaintiff  to  produce  the  writing  as  part  of  his  case. 

Assumpsit  for  money  had  and  received.  Plea,  the  general  issue.  On  the 
trial  before  Denman  C.  J.,  at  the  sittings  after  Trinity  term  1833,  it  appeared 
that  the  action  was  brought  to  recover  50/.  deposited  with  the  defendant,  an 
auctioneer,  upon  a  sale  of  goods  to  the  plaintiff  by  auction.  The  plaintiff  pro- 
duced a  receipt  signed  by  the  defendant,  purporting  that  the  money  had  been 
received  "  as  a  deposit  and  part  payment :"  and  he  also  put  in  the  printed 
conditions  of  sale,  by  one  of  which  it  was  provided  that  the  vendee  should  pay 
down  a  deposit,  and  should  immediately  sign  an  agreement  for  the  payment 
of  the  residue  on  or  before  a  particular  day.  It  was  further  proved  that  the 
vendor  failed  to  complete  the  title  according  to  the  conditions.  A  witness  for 
the  plaintiff,  on  cross-examination,  stated  that  there  was  a  written  agreement 
respecting  the  sale,  signed  by  the  vendee.  He  was  then  asked  by  the  defend- 
ant's counsel,  whether  this  agreement  related  "to  the  deposit.  The  question 
was  objected  to,  and  the  Lord  Chief  Justice  would  not  allow  it  to  be  answered. 
A  verdict  was  found  for  the  plaintiff,  and  leave  given  to  move  to  enter  a-  non- 
suit.    A  rule  nisi  was  afterwards  obtained  for  this  purpose,  against  which 

Sir  James  Scarlett  and  TT.  H.  Watson  in  this  term  showed  cause.  First, 
the  written  agreement  was  no  part  of  the  contract  between  the  plaintiff  and 
defendant.  *The  plaintiff  gave  prima  facie  evidence  of  his  case  by  r*i  A3 
showing  the  deposit  of  the  money  with  the  defendant,  and  the  failure  *- 
of  the  consideration  by  the  non-completion  of  the  title ;  if  the  defendant  wished 
to  protect  himself  by  the  written  agreement,  he  should  have  produced  it.  The 
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written  agreement  makes  no  part  of  the  plaintiff's  case,  which  rests  not  on  that 
agreement,  but  on  failure  of  consideration  between  himself  and  the  defendant. 
Again,  the  defendant's  contract  is  to  hold  the  money  for  the  party  entitled  to 
it.  The  contract  between  the  plaintiff  and  the  vendor  is  a  distinct  matter, 
as  waa  said  by  Dallas  J.  in  Lee  v.  Munn,  8  Taunt.  54.  [Pattbson  J.  The 
contract  of  the  auctioneer  is  to  return  the  money  to  the  plaintiff  if  the  vendor 
he  not  entitled  to  keep  it :  the  question  is  whether  he  be  or  be  not  so  enti- 
tled 7]  Suppose  there  were  a  contract  between  the  vendee  and  the  auctioneer, 
and  afterwards  another  contract  between  the  vendor  and  vendee,  the  latter 
contract  would  not  be  evidence  in  an  action  between  the  vendee  and  the 
auctioneer  on  the  former  contract.  [Patteson  J.  Why  not?  The  auc- 
tioneer's contract  is,  to  return  on  a  certain  event :  the  latter  contract  may  be 
evidence  as  to  the  event.]  The  event  is  the  non-performance  of  the  conditions 
of  sale.  Again,  the  Court,  if  it  take  notice  of  the  agreement  at  all,  will  pre- 
sume that  it  is  the  instrument,  the  execution  of  which  is  contemplated  by  the 
conditions  of  sale,  and  that  it  is  conformable  to  those  conditions.  If  it  vary 
the  conditions  of  sale,  the  defendant  ought  to  produce  it;  and  if  it  do  not  vary 
them,  its  existence  is  immaterial. 

•1691  *Sir  John  Campbell  (Attorney  General),  and  Manning,  in  support 
J  of  the  rule.  This  is  an  action  substantially  brought  for  the  breach  of 
the  agreement,  which  is  not  produced.  The  plaintiff  is  not  entitled  to  prove 
that  he  has  paid  money  to  the  defendant,  and  then  throw  it  upon  the  defend- 
ant to  show  upon  what  consideration  it  was  paid.  Therefore,  if  it  appears  that 
there  is  a  written  agreement  connected  with  the  consideration,  the  plaintiff 
must  show  that  agreement  as  part  of  his  case.  In  an  action  for  rent,  if  the 
plaintiff  make  a primd  facte  case  of  occupation  by  the  defendant,  and  it  appear 
that  the  occupation  was  under  a  written  instrument,  the  plaintiff  must  make 
that  instrument  part  of  his  case.  [Littledalk  J.  Suppose  a  deposit  paid 
down,  and  that  there  was  a  written  contract  prepared,  and  that  before  the  sig- 
nature of  the  contract  it  was  discovered  that  the  title  was  bad,  could  you  not 
declare  for  the  money  without  referring  to  the  contract  ?]  To  apply  that 
argument,  it  must  be  assumed  that  there  is  nothing  in  the  agreement  in  ques- 
tion which  is  not  in  the  conditions  of  sale.  Now  the  defendant  is  entitled  to 
know  how  that  is,  in  order  that  it  may  be  ascertained  whether  the  plaintiff  be 
bound  to  produce  the  agreement  as  part  of  his  case.  The  conditions  of  sale 
do  not  necessarily  bind  the  parties  :  they  might  alter  them  afterwards  by  the 
agreement,  so  as  to  modify  the  relation  of  the  defendant  to  the  plaintiff.  For 
instance,  the  vendee  might  dispense  with  the  production  of  the  vendor's  title, 
as  in  Spratt  v.  Jeffery,  10  B.  &  C.  249. (a)    Cur.  adv.  vult. 

The  Court  now  delivers  judgment. 
♦1701       *Ii0RD  Dsnman  C.  J.  The  Court  are  of  opinion  that  I  ought  to  have 
J  allowed  the  question,  whether  the  agreement  related  to  the  deposit, 
to  be  answered.     This  rule  must  therefore  be  made  absolute. 

Littledaub  J.  concurred. 

Parke  J.  Had  the  question  been  put,  and  had  the  answer  been,  that  the 
instrument  was  conformable  to  the  conditions  of  sale,  I  should  have  thought 
that  sufficient  evidence  of  its  contents,  and  I  should  have  considered  that  the 
plaintiff  was  not  bound  to  produce  it.  But  the  question  was,  whether  it 
related  to  the  deposit :  if  it  did  it  might  be  a  necessary  part  of  the  plaintiff's 
ease,  though  in  the  first  instance  it  did  not  appear  to  be  so.  There  has  there- 
fore been  a  disallowance  of  a  legitimate  question.  If  it  be  objected,  that  this 
is  oral  evidence  of  the  contents  of  a  written  agreement,  the  answer  is,  that  Borne 
oral  evidence  must  be  given  to  introduce  the  fact  of  there  having  been  a  writ- 
ten instrument;  and  for  this  purpose  a  party  may  ask  in  cross-examination, 
whether  there  was  not  an  agreement  in  writing  upon  the  subject-matter  of  the 
suit 

Pattbson  J.  concurred.  Rule  absolute. 

(a)  See  Gots  v.  Lord  Nugent,  6  B.  &  Ad.  68. 


100  Bishop  v.  Hatch.    E.  T.  1834.  [171 

•BISHOP  ».  HATCH,  Clerk.(a)   AprUZM.  [*171 

CHUTER  v.  The  Same. 

The  assignees  of  an  insolvent  clergyman  do  not  acquire  any  right  to  his  benefice,  or  the 
income  of  it,  by  the  assignment,  nor  until  they  have  obtained  a  sequestration,  as 
directed  by  7  G.  4,  o.  57,  s.  28,  after  adjudication  by  the  Insolvent  Debtors'  Court  on 
such  insolvent  petition.  An  individual  judgment  creditor  may  sequester  the  benefice 
for  his  own  debt,  notwithstanding  the  assignment  to  the  provisional  assignee ;  and 
the  assignees,  after  abjudication,  are  not  entitled  to  set  aside  the  sequestration  of 
such  creditor,  or  to  claim  precedence  over  it  for  a  sequestration  issued  by  them  pur- 
suant to  the  act 

Sect.  84,  of  the  Insolvent  Debtors'  Act,  7  G.  4,  c.  57,  enacts,  that  where  a  prisoner  who 
applies  for  his  discharge  under  that  act  shall  have  executed  any  warrant  of  attorney 
to  confess  judgment,  no  creditor  obtaining  judgment  thereupon  shall,  after  the  impri- 
sonment of  the  debtor,  avail  himself  of  any  execution  issued  or  to  be  issued  on  such 
judgment,  by  seizure  and  sale,  or  by  sale  of  his  property :  Hdd,  that  the  sequestra- 
tion of  an  ecclesiastical  benefice  is  not  an  execution  within  this  clause. 

When  the  court  is  moved  to  set  aside  the  sequestration  of  a  benefice,  issued  by  the 
bishop,  Quaere,  whether  the  bishop  must  be  made  a  party  to  the  rule  ? 

In  the  first  of  these  cases,  a  rule  was  obtained  in  last  Michaelmas  term, 
calling  on  the  plaintiff  to  show  cause  why  the  sequestration  granted  to  him 
by  the  Lord  Bishop  of  Winchester  against  the  defendant's  benefice  of  Sutton, 
should  not  be  set  aside,  and  on  cause  being  shown  during  the  said  term,  the 
court  ordered  the  facts  and  the  questions  upon  them,  to  be  turned  into  a  special 
case.     The  case  was  in  substance  as  follows : — 

The  defendant,  the  rector  of  Sutton,  in  the  county  of  Surrey,  and  Diocese  of 
Winchester,  was  arrested  for  debt,  and  held  to  bail.  He  surrendered  in  dis- 
charge of  his  bail,  and  went  into  custody  on  the  12th  of  November  1832. 
When  in  prison,  he  petitioned  the  Insolvent  Debtor's  Court  for  his  discharge, 
and  on  the  same  day,  November  28th,  1832,  executed  a  conveyance  and  assign- 
ment of  his  effects  to  the  provisional  assignee,  as  the  statute  7  6.  4  c.  67.  s. 
It.  requires.  The  conveyance  was  in  the  form  prescribed  by  the  statute.  In 
February  1833  he  signed  and  filed  his  schedule,  and  *tho  matters  of  r*i^ 
the  petition  and  schedule  were  heard  by  the  above-mentioned  court  on  L  ' 
the  15th  of  April  and  14th  of  May  following,  on  which  latter  day  the  court, 
by  an  order  of  adjudication  bearing  date  the  said  14th  of  May,  declared  the 
insolvent  entitled  to  the  benefit  of  the  act,  and  adjudged  him  to  be  discharged 
out  of  custody.     He  was  accordingly  discharged. 

After  the  assignment  to  the  provisional  assignee,  the  said  court  appointed 
Frederick  Webb  and  Thomas  Thorpe  Fallows,  two  of  the  creditors,  assignees 
of  the  estate  and  effects  of  the  insolvent;  and  by  assignment  executed  on  the 
29th  of  April  1833,  all  the  said  estate,  and  all  other  the  premises  comprised 
in  the  former  assignment,  were  duly  conveyed  and  assigned  to  Webb  and  Fal- 
lows, in  trust  for  the  creditors  of  the  insolvent,  according  to  the  act.  The 
said  debts,  to  the  amount  of  9000/.,  remained  unpaid  when  this  case  was 
stated. 

Before  the  conveyance  to  the  provisional  assignee,  viz.,  on  the  15th  of  Novem- 
ber 1832,  the  plaintiff  commenced  the  action  in  which  this  case  was  entitled, 
to  recover  500/.  due  on  a  bond  executed  in  1824.  The  cause  was  tried  on  the 
29th  of  January  1833,  and  a  verdict  found  for  the  plaintiff  for  500/. ;  and 
subsequently  to  the  above  mentioned  conveyance  to  the  provisional  assignee, 
but  before  the  said  order  of  adjudication,  viz.,  on  the  8th  of  February  1833, 
the  plaintiff  signed  judgment  for  500/.,  and  74/.,  10*.  costs,  upon  which,  and 
before  the  order  of  adjudication,  viz.,  on  the  18th  of  February  1883,  he  sued 
out  a  writ  of  scquestrari  facial,  directed  to  the  Bishop  of  Winchester,  who,  on 

(a)  This  case  and  Chuter  r.  Hatch,  were  argued  on  the  same  day,  Friday,  April  25th. 
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the  1st  of  March  following,  granted  the  plaintiff's  sequestration  against  the 
defendant's  rectory  of  SuttQn,  for  the  purpose  of  levying  the  said  debt  and 
*1~31  coet8-     The  plaintjjf:*was  mentioned  in  the  insolvent's  schedule  as  a 

'  J  detaining  creditor'* for  -the  said  sums  of  5U0/.  and  74/.  10*.,  and  in 
the  same  schedule  the  value- of  .the  rectory,  including  tithes,  fees,  and  pew- 
rents,  was  estimated  at  600/,  a  yt&r./. 

The  assignees,  after  the  adjudicatory  requested  the  Bishop  of  Winchester 
to  grant  them  a  sequestration  of  the'  profits  of  the  benefice  for  payment  of  the 
debts;  but  the  bishop  declined  doing  so-tilT  fte  validity  of  the  sequestrations 
already  issued  should  have  been  determined:':  -t^t  the  time  of  the  application, 
several  sequestrations  bad  issued  besides  that* of  the  plaintiff,  all  which,  the 
assignees  contended,  were  void.  And  the  point  made  by  them  as  to  the  pre- 
sent sequestration  was  that,  after  the  assignment  <o  the  .provisional  assignee, 
any  process  issued  out  by  an  individual  creditor  for  tbe*  purppse  of  sequestering 
the  profits  of  the  benefice  to  satisfy  his  own  debt,  was  llrvafiji. 

In  the  case  of  Ohuter  v.  Hatch,  a  rule  had  also  been"  ©Trained,  calling*  on 
the  plaintiff  to  show  cause  why  a  sequestration  against  the  satoe  J&pefice,  on  a* 
judgment  entered  up  by  the  plaintiff  on  a  warrant  of  attorney;* should  not  be 
set  aside,  and  why  the  sequestrator  should  not  pay  over  to  the  assignees  all 
sums  of  money  which  he  had  received  by  virtue  of  the  sequestration.  Upon 
cause  being  shown  against  this  rule,  in  last  Michaelmas  term,  the  court  directed 
a  special  case  to  be  stated ;  and  it  was  agreed,  and  ordered  by  the  court,  that 
in  the  mean  time  the  sequestrator  should  continue  to  receive  the  profits  of  the 
benefice,  and  should  keep  an  account. 

This  case  set  out  the  same  facts  and  dates  as  were  contained  in  Bishop  v. 
Hatch,  respecting  the  arrest  and  discharge  of  the  defendant,  the  appointment 
♦1741  °*  M8H5nee8»  *and  the  successive  assignments.  It  then  stated  that,  in 
J  January,  1824,  the  defendant  gave  the  plaintiff  a  warrant  of  attorney 
to  enter  up  judgment  for  1200/.  as  a  security  for  a  certain  annuity,  and  it  was 
declared  by  the  said  warrant  of  attorney,  that  whenever  the  said  annuity  or 
any  part  thereof  should  be  in  arrear  twenty  days,  the  plaintiff  should  be  at 
liberty  to  sue  out  such  execution  or  executions  as  he  should  think  fit,  for  the 
recovery  of  such  arrears.  Judgment  was  entered  up  on  the  12th  of  November, 
1824.  The  warrant  of  attorney  and  judgment  were  mentioned  in  the  defen- 
dant's schedule,  and  the  plaintiff  was  therein  stated  to  be  a  creditor  to  the 
amount  of  552/.  for  arrears  of  the  annuity  secured  by  Buch  warrant  of  attor- 
ney. On  the  3d  of  November,  1832,  the  plaintiff,  having  previously  sued  out 
a  tettatum  fi.  fa.  on  the  judgment  (to  which  the  sheriff  of  Surrey  returned 
null*  bona,  and  that  the  defendant  was  a  beneficed  clergyman,  having  no 
goods  or  chattels,  nor  any  lay  fee  within  his  bailiwick,)  caused  a  writ  of  seqvet- 
trari  facia*  to  issue,  founded  on  the  said  return,  directed  to  the  Bishop  of 
Winchester,  and  indorsed  to  levy  491/.  and  costs  of  sequestration  and  levy, 
which  last  mentioned  writ  was  duly  left  with  the  registrar  of  the  diocese,  and 
the  sequestration  bespoken  on  the  8d  of  November,  1832.  On  the  5th  of 
December,  1832,  the  bishop  granted  to  John  Charles  Hall,  Gent,  the  plain- 
tiff's attorney,  a  sequestration  of  the  defendant's  rectory,  dated  the  6th  of  the 
same  month,  and  the  said  J.  C.  Hall  gave  a  bond  to  the  bishop,  with  condi- 
tion that  he  should  well  and  truly  collect  the  fruits,  tithes,  profits,  and 
emoluments  of  the  said  parish  church  of  Sutton,  and  cause  the  said  church  to 
♦1751  **  Buffictetttly  served,  and  should  make  a  true  and  perfect  account,  *&c, 
«■  and  indemnify  the  bishop  and  his  officers.  The  said  J.  G.  Hall,  in  the 
performance  of  his  duty  as  sequestrator,  had  received  considerable  sums  on 
account  of  the  tithes  and  other  profits  of  the  benefice,  and  had  also  necessarily 
expended  considerable  sums.  The  tithes  are  compounded  for  by  fixed  annual 
payments. 

The  case  then  stated  an  application  made  to  the  bishop  by  the  assignees  for 
a  sequestration,  and  that  he  had  refused  to  grant  it  till  the  validity  of  those 
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already  issued  should  have  been  decided  upon  by  this  court:  that  several 
other  sequestrations  had  issued  when  the  application  was  made,  over  all  of 
which,  including  that  obtained  by  Bishop,  the  sequestration  ~of  the  present 
plaintiff  had  priority;  and  all  of  which,  the  assignees  contended,  were  invalid 
for  the  same  reasons  as  were  assigned  in  the  present  case ;  except  Bishop's,  to 
which  only  one  of  those  reasons  applied..-    . 

The  assignees  contended  that  the  present-sequestration  was  invalid,  first,  on 
the  ground  stated  in  Bishop's  case^  tend/  secondly,  by  section  34  of  the  act, 
7  G-.  4,  o.  57.  The  plaintiff  maintained,  first,  that  the  bishop  and  the  seques- 
trator ought  to  have  been  origradUy  made  parties  to  the  rule;  and,  secondly, 
that  the  sequestration  was  vaud/.and  that  the  assignees,  till  they  also  obtained 
one,  had  no  claim  on  the  estate,  and  even  then,  no  title  to  priority.  The 
question  for  the  opinion  of  the  court  (subject  to  the  preliminary  objection) 
was,  whether  CnqterVftequestration  were  valid,  and  whether  the  assignees 
were  entitled  to  tt£?0-tfie  money  received  under  it  paid  to  them,  or  any  other 
order  made  respecting  the  same  for  their  benefit.  The  two  cases  came  on 
'together  for'*a?gument  in  the  present  term.  A  question  being  made  which 
party  sljokld'-begin,  the  "court  said  they  would,  in  each  case,  first  hear  r<q  7* 
the  counseUn  support  of  the  sequestration.  L 

Harrison  for  the  plaintiff  Bishop.  The  assignees  must  contend  that  the 
defendant's  ecclesiastical  goods  vested  in  them  by  the  assignment  to  the  pro- 
visional assignee ;  the  plaintiff  maintains  that  nothing  could  pass  to  them  till 
the  adjudication  of  the  Insolvent  Debtor's  Court.  The  effect  of  7  G.  4,  c.  57, 
s.  11,  (a)  which  directs  the  conveyance  to  the  provisional  assignee,  *is  r*i77 
to  place  him  ("and  the  subsequent  assignees  who  take  by  conveyance  *- 
from  him)  on  tne  same  footing,  as  to  property  of  this  kind,  with  other  judgment 
creditors.    By  7  O.  4  c.  57,  s.  28,(6)  the  adjudication  of  the  Insolvent  Debtors' 

(a)  Enacts,  "  That  such  prisoner  shall,  at  tho  time  of  subscribing  the  said  petition, 
duly  execute  a  conveyance  and  assignment  to  the  provisional  assignee  of  the  said  court, 
in  such  form  as  is  to  this  act  annexed,  of  all  the  estate,  right,  title,  interest  and  trust 
of  such  prisoner,  in  and  to  all  the  real  and  personal  estate  and  effects  of  such  prisoner, 
both  within  this  realm  and  abroad,  except  the  wearing  apparel,  bedding,  and  other 
such  necessaries  of  such  person,  and  his  or  her  family,  and  the  working  tools  and  imple- 
ments of  such  prisoner,  not  exceeding  in  the  whole  the  value  of  20/. ;  and  of  all  future 
estate,  right,  title,  interest,  and  trust  of  such  prisoner,  in  or  to  any  real  and  personal 
estate  and  effects  within  this  realm  or  abroad,  which  such  prisoner  may  purchase,  or 
which  may  revert,  descend,  be  devised  or  bequeathed,  or  come  to  him  or  her  before  he 
or  she  shall  become  entitled  to  his  or  her  final  discharge  in  pursuance  of  this  act  accord- 
ing to  the  adjudication  made  in  that  behalf;  or  in  case  such  prisoner  shall  obtain  fain 
or  her  discharge  from  custody  without  any  adjudication  being  made  in  the  matter  of 
his  or  her  petition,  then  before  such  prisoner  shall  be  at  large  or  out  of  custody ;  and 
of  all  debts  due  or  growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her  before  such 
discharge  as  aforesaid ;  which  conveyance  and  assignment,  so  executed  as  aforesaid, 
in  form  aforesaid,  shall  vest  all  the  real  and  personal  estate  and  effects  of  such  prisoner, 
and  all  such  future  real  and  personal  estate  and  effects  as  aforesaid,  of  every  nature 
and  kind  whatsoever,  and  all  such  debts  as  aforesaid,  in  the  said  provisional  assignee ; 
and  the  same  shall  be  made  subject  to  a  proviso,  that  in  case  the  petition  of  any  such 
prisoner  shall  be  dismissed  by  the  said  court,  such  conveyance  and  assignment  shall, 
from  and  after  such  dismission,  be  null  and  void  to  all  intents  and  purposes;  and  the 
said  oourt  is  hereby  empowered  to  dismiss  any  such  petition  in  the  matter  whereof  a 
final  adjudication  shall  not  have  been  made  in  pursuance  of  this  act,  at  any  time  when 
it  shall  seem  fit  to  the  said  court  to  dismiss  the  same." 

(6)  "  Provided  always,  and  be  it  further  enacted,  That  nothing  in  this  act  contained 
shall  extend  to  entitle  the  assignee  or  assignees  of  the  estate  and  effects  of  any  such 
prisoner,  being  a  beneficed  clergyman  or  curate,  to  the  income  of  any  such  benefice  or 
curacy,  for  the  purposes  of  such  act :  Provided  always  nevertheless,  that  it  shall  be 
lawful  for  such  assignee  or  assignees  to  apply  for  and  obtain  a  sequestration  of  the 
profit  of  any  such  benefice,  for  the  payment  of  the  debts  of  such  prisoner;  and  the 
order  of  adjudication  made  iu  the  matter  of  such  prisoner's  petition,  in  pursuance  of 
this  act,  shall  be  a  sufficient  warrant  for  the  granting  of  such  sequestration,  without 
any  writ  or  other  proceedings  to  authorise  the  same ;  and  such  sequestration  shall 
accordingly  be  issued,  as  the  same  might  have  been  issued  upon  any  writ  of  levari 
facias,  founded  upon  any  judgment  against  such  prisoner.1' 
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Court  is,  to  the  assignees,  what  a  levari  facia*  would  be  to  another  creditor ; 
though  the  writ  of  sequestration,  grounded  upon  the  adjudication  of  the  court, 
differs  from  an  ordinary  execution,  inasmuch  as  the  writ  is  a  continuing  one, 
and  so  framed,  that  the  service  of  the  church  may  be  provided  for  out  of  the 
receipts  of  the  benefice,  and  the  other  ecclesiastical  charges  properly  defrayed, 
which  would  not  be  done  if  the  creditors  might  from  time  to  time  levy  the 
whole  proceeds.     But  every  judgment  creditor  is  likewise  entitled  to  a  seques- 
tration by  virtue  of  his  judgment;  and  the  ordinary  rules  as  to  priority  must 
prevail  as  between  him  and  the  assignees,  unless  there  be  any  thing  in  the 
Insolvent  act  which  expressly  prevents  it ;  and  nothing  of  that  kind  appears. 
The  legislature  has  shown  its  jealousy  of  any  interference  by  the  assignees, 
as  such,  with  ecclesiastical  endowments,  by  the  clause  in  sect.  22,  where  the 
•1781   "8°*  °f  nomination  to  any  ^vacant  ecclesiastical  benefice  is  excepted 
-*  from  among  those  powers  and  trusts  which  the  assignees  may  execute 
in  place  of  the  the  insolvent.    The  only  authority  by  which  the  assignees  can 
take  ecclesiastical  property  is  the  twenty-eighth  section  of  this  act;  for  before 
such  a  clause  was  introduced  into  the  insolvent  acts,  they  could  not  seize  the  • 
profits  of  a  benefice;  Arbuckle  v.  Cowton,  3  B.  &  P.  321 :  nor  could  they  reach 
the  half  pay  of  an  officer,  till  a  remedy  was  in  like  manner  provided  by  the 
legislature ;  Flarty  v.  Odium,  3  T.  R.  681.    Now,  by  sect.  28,  the  assignees,  to 
avail  themselves  of  the  profits  of  a  benefice,  must  obtain  a  sequestration  as 
there  directed ;  and  for  obtaining  it,  the  adjudication  of  the  Insolvent  Debtors' 
Court  is  a  condition  precedent.     A  creditor  who  has  sequestered  before  that 
condition  has  been  fulfilled,  must  enjoy  the  benefit  of  nis  priority.    If  the 
provisional  assignee  takes  the  profits  of  the  benefice  by  virtue  of  the  assign- 
ment to  him,  his  title  is  defeasible  at  any  time  by  the  dismissal  of  the  insol- 
vent's petition ;  and  while  he  so  holds,  there  can  be  no  certain  provision  made 
for  the  cure  being  served  and  the  ecclesiastical  charges  defrayed ;  but  when  a 
sequestration  is  obtained,  a  bond  is  always  given  to  the  bishop  for  the  due 
fulfilment  of  these  objects.     This  shows  that  a  sequestration  is  the  proper 
medium,  and  it  is  the  one  contemplated  by  the  legislature,  through  which 
assignees,  like  other  creditors,  are  to  avail  themselves  of  ecclesiastical  pro- 
perty ;  and  the  statute  says  that  the  assignees  may  adopt  this  course  after  the 
adjudication  of  the  Insolvent  Debtors'  Court,  but  not  before. 
*J7**1       *^*  ^'  Adolphus  contra.     The  present  application  is  conformable 
J  to  the  intention  of  the  laws  relative  to  insolvents,  namely,  that  the 
debtor  shall  obtain  bis  liberty  by  giving  up  to  his  creditors,  for  equal  distribu- 
tion, all  tne  property  (with  some  trifling  exceptions)  which  he  possessed  when 
he  applied  for  his  discharge.     If  the  argument  on  the  other  side  prevail,  a 
beneficed  clergyman,  who  has  judgment  creditors  may  gain  his  release  without 
fulfilling  this  condition ;  for  those  creditors  may  obtain  a  payment  in  full,  to 
the  disadvantage  of  the  others,  and  yet  the  debtor  be  discharged  as  to  all.     The 
words  of  sect.  11.  are  very  comprehensive,  and  seem  calculated — as  Loid 
Tenterden  said,  in  Wright  v.  Fairfield  2  B.  &  Ad.  732,  of  the  twelfth  and 
sixty-third  sections  of  the  bankrupt  act,  6  G.  4.  c.  16. — "  to  give  the  assignees, 
for  the  advantage  of  the  creditors,  every  beneficial  matter  belonging  to  the 
estate."     This  intention  is  further  shown  by  the  language  of  sections  16.,  19., 
24.,  70.,  and  the  form  of  assignment  at  the  conclusion  of  the  act.     The  ques- 
tion then  is,  how  far  the  general  operation  of  sect.  11.  is  modified  by  the  pro- 
viso in  sect.  28.     That  proviso  of  itself  seems  to  Bhow  that  the  legislature 
thought  an  express  limitation  necessary  to  prevent  ecclesiastical  property  from 
passing  at  once,  under  the  eleventh  section.    The  words  are,  that  nothing  in 
that  act  contained  shall  entitle  the  assignees  to  the  income  of  any  benefice  for 
the  purposes  of  the  act;  provided  always,  that  it  shall  be  lawful  for  the 
assignees  to  obtain  a  sequestration,  and  the  order  of  adjudication  shall  be  a 
Warrant  for  granting  it.    The  meaning  is  that  the  assignees  shall  not,  by 
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*  virtue  of  the  other  clauses/be  entitled  absolutely  to  the  income ;  but  it  i-*ioa 
does  not  prevent  their  taking,  from  the  time  of  the  assignment,  such  ■■ 
an  interest  and  right  in  the  property  as  excludes  all  other  creditors,  though 
the  right  is  not  perfected,  so  as  to  be  brought  into  actual  operation,  till  the 
adjudication  of  the  Insolvent  Debtors'  Court  The  meaning  of  the  clause  may 
be  judged  of  from  its  object.  An  incumbent  has  but  a  qualified  property  in 
the  fruits  of  his  benefice;  he  mast  devote  a  part  of  them,  if  it  become  neces- 
sary, to  ecclesiastical  purposes,  as  repairing  the  parsonage-house,  and  provi- 
ding for  the  service  of  the  cure,  where  he  himself  is  unable  to  perform  it;  and 
if  he  will  not  so  employ  them,  the  bishop  may  take,  and  apply  them  to  those 
purposes,  by  sequestration.  Now  if,  by  assignment  under  the  Insolvent  Act 
the  assignees  became  absolutely  entitled  to  the  income  of  the  benefice,  no  part 
of  it  could  any  longer  be  compulsorily  appropriated  to  those  purposes,  and 
the  assignees  would  be  more  completely  masters  of  the  ecclesiastical  property 
than  the  incumbent  himself  had  been.  To  avoid  this,  the  twenty-eighth  section 
is  introduced.  The  proceeding  there  directed  is  by  sequestration,  which  pre- 
serves to  the  bishop  his  proper  control  over  the  funds,  while  it  delivers,  to  the 
assignees  so  much  of  them  as  is  not  required  for  ecclesiastical  uses.  The 
assignees,  then,  acquire  by  the  assignment  a  right,  capable  of  being  enforced 
in  the  manner  pointed  out  by  section  28.,  to  such  part  of  the  income  of  the 
benefice  as  may  prove  applicable,  under  the  sanction  of  the  bishop's  officer, 
to  the  payment  of  the  debts.  And  if  the  assignment  vests  in  them  any  right 
on  behalf  of  the  general  body  of  creditors,  an  individual  creditor  cannot  after- 
wards seise  the  ^property  for  his  own  debt.  There  are  other  instances  r*ioi 
where  the  assignees,  by  this  act,  clearly  become  entitled  to  certain  «- 
descriptions  of  property  under  the  assignment,  but  the  reducing  of  it  into  pos- 
session depends  on  proceedings  to  be  subsequently  taken :  sections  16.  and  27. 
If  the  title  of  the  assignees  in  this  case  does  not  come  to  them  by  the  assign- 
ment, how  does  it  accrue  ?  The  twenty-eighth  section  does  not  provide  that  any 
title  shall  vest  by  the  adjudication,  but  merely  that  it  shall  be  a  warrant  for 
execution,  which  implies  a  right  of  recovery  already  existing,  and  partly  carried 
into  effect  by  course  of  law.  The  sequestration  is  to  issue  "  as  the  same  might 
have  been  issued  upon  any  writ  of  levari  facias,  founded  upon  any  judgment 
against  such  prisoner."  Arbuckle  v.  Cow  ton,  3  P.  &  B.  321,  is  no  authority 
on  the  other  side.  The  question  there  was,  under  a  former  Insolvent  Act,  37 
G.  8.  o.  112.,  whether  or  not  the  assignees  of  an  insolvent  vicar  so  far  suc- 
ceeded to  his  ecclesiastical  rights  that  they  could  bring  assumpsit  for  use  and 
occupation  against  his  lessee  of  the  vicarage  house;  and  it  was  held  that  they  could 
not  Lord  Alvanley  there  says,  P.  529,  "  That  a  private  creditor  should  be 
able  to  avail  himself  of  a  writ  of  sequestration  for  the  purpose  of  satisfying 
his  debt  out  of  the  benefice  of  a  clergyman,  and  yet  that  where  the  legislature 
has  vested  the  whole  property  of  the  debtor  in  assignees  for  the  benefit  of  the 
creditors  in  general,  those  assignees  should  not  have  any  power  to  affect  his 
benefice,  would  certainly  be  an  anomaly  in  the  law.  Whether  there  be  any 
means  of  obviating  this  anomaly  I  will  not  pretend  to  say."  He  appears  to 
recognise  the  claim  of  the  assignees  to  this  *kind  of  property;  the  r*iqo 
difficulty  he  suggests  is  in  rendering  it  available.  After  stating  that  ■» 
no  instances  hasbeen  found  in  which  proceedings  against  a  benefice  have  taken 
place  under  a  commission  of  bankrupt,  he  adds,  "  Nor  shall  I  undertake  to 
point  out  in  what  manner  the  assignees  in  this  case  must  proceed.  But  although 
there  may  be  difficulties  in  the  mode  of  proceeding,  we  are  not  therefore  to 
hold  that  the  nature  of  the  property  which  a  clergyman  has  in  his  benefice  is 
changed  by  the  operation  of  an  insolvent  act,  or  that  the  assignees  under  such 
an  act  will  be  entitled  to  demand  and  receive  ecclesiastical  dues."  The  next 
Insolvent  Act  which  passed  was  the  general  one  53  G-.  3.  c.  102. ;  andin  that, 
for  the  first  time,  a  clause  is  introduced  (s.  27.)  in  nearly  the  same  words  as 
section  28.  of  the  present  act,  and  containing  also  a  provision  as  to  the  pay  of 
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military  and  other  officers,  similar  to  that  in  sect.  29.  of  the  act  now  in 
force.  There  can  he  little  doubt  that,  as  the  latter  was  intended  to  meet  the 
difficulty  raised  by  the  case  of  Flarty  v.  Odium,  8  T.  R.  681,  so  the  former 
was  introduced  to  remove  the  anomaly  complained  of  by  Lord  Alvanley  in  Ar- 
buckle  v.  Cowton,  8  B.  A  P.  321 ;  and  it  must  be  presumed  that  the  legislature 
meant  to  do  this  effectually.  But  to  provide  that  the  assignees  may  apply  for 
and  obtain  a  sequestration  of  the  profits  of  the  benefice,  for  which  the  adjudi- 
cation shall  be  a  warrant,  is  nugatory  in  a  case  where  there  are  judgment  cred- 
itors, unless  it  be  taken  to  mean  that  the  assignees  exclusively  shall  be  entitled 
to  such  sequestration.  They  are  precluded  from  obtaining  it  till  after  the  adju- 
*1&31  dication,  whioh,  by  the  statute,  may  be  delayed  *many  months;  the 
J  judgment-creditor  being  under  no  such  restriction,  may,  acoordiug  to 
the  argument  for  the  plaintiff,  apply  for  a  sequestration  immediately ;  and  he 
has  always  warning  to  do  so,  for  the  act  (sect.  42.)  directs  that  notice  of  the 
insolvent's  petition  and  of  the  time  of  hearing  shall  be  given  to  every  creditor 
named  in  the  schedule  whose  debt  amounts  to  5/.  If,  therefore,  the  construc- 
tion relied  upon  on  the  other  side  is  to  prevail,  the  clauses  just  referred  to  com- 
bined with  the  twenty-eighth  section,  seems  expressly  contrived,  in  a  case  like 
the  present,  to  defeat  assignees  and  frustrate  the  general  policy  of  the  statute. 
Shee,  for  Ghuter.  First,  the  present  application  is  irregular,  inasmuch  as 
the  bishop  was  not  made  a  party  to  the  rule.  The  assignees  are,  in  effect, 
calling  for  a  distribution  of  ecclesiastical  property  by  lay  hands.  Their  appli- 
cation in  this  case  is,  that  all  sums  of  money  received  under  the  sequestration 
may  be  paid  over  to  them.  This  would  leave  nothing  for  the  service  of  the 
cure.  There  is  no  instance  of  such  a  rule  having  been  granted.  [Lord 
Denman  0.  J.  If  we  make  such  a  rule  absolute,  we  cannot  assign  a  pro- 
vision for  the  cure ;  and  I  do  not  see  how  we  can  modify  the  rule.]  The  pro- 
per application,  if  the  parties  were  entitled  to  make  it,  would  be  that  the 
bishop  should  give  them  precedence  over  the  other  creditors :  but  the  bishop 
ought  to  have  been  called  upon  to  show  cause,  and  to  return  how  much  he  had 
levied.  This  was  the  course  taken  in  Bennett  v.  Apperley,  6  B.  &  C.  630, 
and  Bex  v.  The  Bishop  of  London,  1  Dowl.  A  R.  486.  So  in  Marsh  v. 
*1£41  ^"awcett»  2  H.  B.  582,  the  rule  nisi  *was  directed  to  the  bishop.  Then, 
-J  as  to  the  points  taken  by  the  assignees.  It  is  said  that  Chuter's 
sequestration  is  void  by  7  G.  4,  c.  57,  s.  34,(a)  being  an  execution  on  a  judg- 
ment entered  up  on  a  warrant  of  attorney,  and  having  issued  after  the  insol- 
vent was  in  prison.  But  the  sequestrari  facias  issued  on  the  3d  of  November, 
when  the  insolvent  was  still  at  large,  and  that  is  the  only  process  which  the 
parties  can  inquire  into  before  this  court.  They  cannot  bring  in  question 
here  the  validity  of  the  sequestration,  which  is  the  bishop's  process,  and 
merely  ecclesiastical.  [Pabke  J.  It  would  be  void  by  the  statute,  if  the 
clause  applies.]  It  does  not  apply  to  a  seqestration,  but  only  to  such  process 
as  may  issue  out  of  the  court  in  which  the  judgment  is  obtained.  The  sec- 
tion refers  to  executions  of  which  the  creditor  avails  himself  by  seizure  and 
sale :  that  cannot  have  been  meant  to  include  the  sequestration  of  a  benefice, 
where  it  may  very  probably  happen  that  there  is  neither  seizure  nor  sale.  Nor 
can  it  be  extended  to  cases  like  the  present,  where  a  warrant  of  attorney  has 

(a)  "  And  be  it  farther  enacted,  That  in  all  cases  where  anj  prisoner,  who  shall 
petition  the  said  court  for  relief  under  this  act,  shall  have  executed  anj  warrant  of 
attorney  to  confess  judgment,  or  shall  have  given  anj  cognovit  actionem,  whether  for  a 
valuable  consideration  or  otherwise,  no  person  shall,  after  the  commencement  of  the 
imprisonment  of  such  prisoner,  avail  himself  or  herself  of  any  execution  issued  or  to  be 
issued  upon  any  judgment  obtained  or  to  be  obtained  upon  such  warrant  of  attorney  or 
cognovit  actionem,  either  by  seizure  and  sale  of  the  property  cf  such  prisoner,  or  any 
part  thereof,  or  by  sale  of  such  property  theretofore  seized,  or  any  part  thereof,  but 
that  any  person  or  persons  to  whom  any  sum  or  sums  of  money  shall  be  due  in  respect 
of  any  such  warrant  of  attorney  or  cognovit  actionem,  shall  and  may  be  a  creditor  or 
creditors  for  the  same  under  this  act." 
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been  given  long  before  the  insolvency,  to  secure  a  just  debt :  the  object  of  the 
legislature  was  to  "prevent  the  debtor  from  giving  a  preference  to  any  r*\Q* 
particular  creditor  by  an  instrument  executed  at  the  time  of  the  *- 
insolvency.  [Patteson  J.  The  act  only  refers  to  the  issuing  of  process 
during  the  short  interval  of  time  between  the  surrender  to  prison  and  the 
assignment.  A  just  creditor,  who  has  obtained  his  judgment  by  means  of  a 
verdict,  may  seize  even  during  the  imprisonment.  A  cognovit  or  warrant  of 
attorney  might  be  given  on  as  good  grounds  as  a  verdict.  [Parke  J.  The 
clause  is  express  as  to  them.  It  is  like  sect.  108.  of  the  Bankrupt  Act,  6  G. 
4,  c.  16.]  Process  against  an  ecclesiastical  benefice  is  not  within  the  clause. 
If  it  extends  to  a  sequestration,  it  might  even  be  said  to  include  an  elegit. 
(He  then  proceeded  to  argue  the  point  before  discussed  in  Bishop  v.  Hatch.) 

J.  L.  Adolphus  contra.  In  the  cases  cited,  where  the  bishop  was  made  a 
party  to  the  rule,  the  object  of  the  application  was  to  have  something  done  by 
him ;  that  is  not  so  here,  and  therefore  it  was  unnecessary  that  he  should  be 
called  upon.  The  only  object  here  is  to  set  aside  a  process  which  the  bishop  has 
issued  ministerially,  being  in  the  exercise  of  this  part  of  his  duties,  as  it  is 
often  said,  "  an  ecclesiastical  sherifF."(a)  The  sheriff  in  ordinary  cases  is  not 
made  a  party  to  a  rule  for  setting  aside  process.  [Parke  J.  Is  there  any 
precedent  for  setting  aside  a  sequestration  without  making  the  bishop  a  party 
to  the  rule  ?]  Britten  v.  Wait,  3  B.  &  Ad.  915,  is  one.  There  a  sequestra- 
tion had  issued,  and  money  had  been  received  under  it ;  and  this  court  stayed 
proceedings  on  the  sequestration ;  yet  the  bishop  was  not  made  a  *party.  r*-i  q/» 
And  there  have  lately  been  several  other  applications  to  the  court  (in  L 
Flight  v.  Salter,  1  B.  &  Ad.  673,  and  other  cases  of  that  class)  where  the 
setting  aside  of  the  bishop's  sequestration  necessarily  formed  part  of  the 
rules,  and  yet  it  does  not  appear  that  he  was  called  upon  to  show  cause. 
[Littledale  J.  When  a  sequestration  issues,  it  is  his  duty  to  see  that  the 
cure  is  provided  for  out  of  the  proceeds.]  That  reason  for  making  him  a 
party  might  have  been  urged  in  Britten  v.  Wait,  3  B.  &  Ad.  915,  but  does 
not  seem  to  have  been  insisted  upon,  though  the  court  ultimately  made  a  rule 
for  taking  an  account  before  the  Master  of  the  profits  received  under  the 
sequestration.  [Littledale  J.  Suppose  the  bishop  had  actually  paid  over 
money.]  The  court,  on  referring  the  matter  to  the  Master,  might  easily  shape 
the  rule  so  as  to  protect  the  bishop.  Then,  as  to  the  effect  of  the  thirty- 
fourth  section.  It  cannot  be  contended  that  a  sequestration  is  not  an  execu- 
tion ;  and  whether  or  not  the  plaintiff  in  this  case  has  actually  enforced  it  by 
seizure  and  $ale  can  make  no  difference.  The  common  form  of  a  sequestra- 
tion granted  by  the  bishop  is  given  in  Tidd's  Practical  Forms,  chap.  41,  and 
that  empowers  the  sequestrator  to  levy  and  sell ;  and  where  process  has  been 
taken  out,  conferring  this  power,  it  would  be  strange  to  say  that  the  validity 
of  the  execution,  under  sect.  34,  depended  upon  the  point  whether  ox  not  the 
power  of  selling  had  in  fact  been  exercised  at  the  time  when  the  case  came 
before  the  court.  The  true  question  on  this  point  would  be,  whether  an 
execution  had  been  taken  out  which,  if  not  always  enforced  by  seizure  and 
sale,  might  at  any  *time  be  so.  But  the  legislature  clearly  intended  r*i  qt 
that  after  an  insolvent  went  to  prison,  no  judgment  on  a  cognovit  or  L 
warrant  of  attorney  should  in  any  way  be  made  available  against  his  estate  by 
execution.  The  words  as  to  seizure  and  sale  were  introduced  for  the  purpose 
of  distinctly  expressing  that  the  creditor  should  not  only  not  seize  and  sell, 
but  that,  even  if  he  had  already  seized,  he  should  not  proeeed  to  a  sale.  If 
there  were  any  ambiguity  in  the  clause,  it  is  removed  by  the  concluding 
words :  "  but  that  any  person  or  persons  to  whom  any  sum  or  sums  of  money 
shall  be  due  in  respect  of  any  such  warrant  of  attorney  or  cognovit  actionem, 
shall  and  may  be  a  creditor  or  creditors  for  the  same  under  this  act."     If  the 

(a)  Bee  Barn's  Ecclesiastical  Law,  title  Sequestration,  vol.  iii.  p.  889,  840.  8th  ed. 
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party  may  in  any  way  possess  himself  of  the  property  on  his  individual 
account,  it  is  contradictory  to  say  that  he  shall  come  in  as  a  creditor  under  the 
act.  In  the  case  of  a  sequestration,  therefore,  as  in  other  instances,  the 
words  of  this  clause,  as  was  said  by  Tindal  C.  J.  in  Groves  v.  Cowham,  10 
Bingh.  8,  "effect  a  statutory  supersedeas  of  the  execution."  It  must  be 
admitted  that  the  assignees  are  not  at  present  in  a  situation  to  ask  for  such  a 
rule  as  was  originally  prayed ;  but  if  the  rights  of  the  parties  are  ascertained 
by  the  judgment  of  the  court,  there  will  probably  be  no  difficulty  in  shaping 
a  satisfactory  rule. 

Lord  Denman  C.  J.  The  case  of  Chuter  v.  Hatch  is  full  of  difficulties, 
and  the  court  will  take  time  to  consider  it.  With  regard  to  the  former  case, 
it  appears  to  me  that  the  eleventh  and  twenty-eighth  sections  of  the  act  7  G.  4, 
c  57,  must  be  read  together ;  and  the  latter  section  expressly  says,  "  that 
*1R81  notn*ng  irx  th&t  act  shall  *extend  to  entitle  the  assignees  of  the  estate 
-*  of  any  such  prisoner,  being  a  beneficed  clergyman,  to  the  income  of 
such  benefice,  for  the  purposes  of  this  act."  It  is  quite,  clear,  therefore,  that 
by  virtue  of  the  assignment  that  income  does  not  pass.  But  then  it  is  added, 
that  it  shall  be  lawful  for  the  assignees  to  apply  for  and  obtain  a  sequestration 
of  the  profit  of  such  benefice  for  payment  of  the  debts,  and  the  order  of 
adjudication  made  in  pursuance  of  the  act  shall  be  a  sufficient  warrant  for 
granting  it;  and  such  sequestration  shall  be  issued,  as  it  might  have  been 
issued  upon  a  levari  facias  founded  upon  a  judgment.  But  how  is  that? 
Subject,  certainly,  to  other  writs  of  execution  which  have  a  priority ;  and  a 
creditor,  who  has  levied  any  thing  under  such  a  writ,  is  entitled  to  retain  it 
against  the  assignees.  I  think,  therefore,  it  is  quite  clear  the  rule  must  be 
discharged. 

Littledale  J.  I  am  clearly  of  the  same  opinion.  The  proviso  of  the 
twenty-eighth  section  operates  merely  as  an  exception  to  what  is  enacted  in  the 
eleventh,  and  must  be  read  as  if  introduced  at  the  end  of  it.  The  legislature 
does  not  deprive  the  assignees  altogether  of  this  kind  of  property ;  but,  till  the 
adjudication,  they  are  not  in  a  condition  to  proceed  against  it.  After  adjudi- 
cation they  may,  but  until  then  there  is  nothing  to  prevent  other  creditors 
from  suing  out  execution  in  the  ordinary  way. 

Pabke  J.  I  never  felt  any  doubt  on  this  case.  The  two  sections  must  be 
read  together,  and  the  effect  of  them  is,  that  by  the  general  assignment  the 
fruits  of  a  benefice  do  not  pass ;  the  assignees  can  only  lay  claim  to  them 
under  the  latter  clause  of  the  twenty-eighth  section,  and  in  the  manner  there 
*1891  P°*ntea*  oat>  &^er  Adjudication.  They  only  stand  in  the  situation  of 
J  judgment  creditors  from  that  time,  and  have  no  other  right  of  priority. 
Great  inconvenience  has  resulted  from  the  doctrine  of  relation  back,  and  there 
are  no  words  in  the  act  to  render  it  admissible  in  the  present  case.  By  sect. 
28,  the  abjudication  is  put  in  the  place  of  a  judgment,  and  the  assignees,  on 
obtaining  a  sequestration,  stand  in  the  same  situation  as  if  it  had  issued  on  a 
levari  facias  upon  such  judgment. 

Patteson  J.  The  provisions  of  this  act  are  certainly  contradictory,  and 
when  this  case  was  last  argued,  I  thought  that  a  decision,  such  as  I  am  now 
obliged  to  come  to,  would  be  so  much  at  variance  with  the  whole  object  of  the 
act,  that  I  wished  to  see  if  any  clause  could  be  pointed  out  which  would  enable 
ns  to  arrive  at  a  different  conclusion.  I  was  much  Btruck  with  the  argument 
urged  on  behalf  of  the  assignees,  that  by  the  twenty-eighth  section  their  hands 
are  tied  until  the  adjudication  of  the  Insolvent  Debtors'  Court,  while  other 
creditors  have  notice,  and  are  at  liberty,  to  proceed  against  the  benefice ;  and 
I  should  have  been  glad  to  find  any  words  in  the  act  showing  this  not  to  be  so. 
But  on  looking  into  it,  no  such  words  are  found.  The  eleventh  section,  to 
operate  favourably  to  the  assignees,  should  convey  to  them-  either  a  right  to 
take  the  income,  or  an  absolute  property  in  the  benefice.  The  first  it  certainlv 
does  not,  or  if  it  did,  the  right  is  cut  down  by  the  twenty-eighth  section.    If 
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the  whole  property  passed  by  the  eleventh,  the  twenty-eighth  would  he  absurd : 
and  both  most  be  taken  together.  Arbuckle  v.  Cowtan,  8  B.  ft  P.  321, 
♦is  an  express  decision  that  the  profits  of  an  ecclesiastical  benefice  do  r*igo 
not  pass  by  assignment  nnder  the  Insolvent  Debtors'  Act :  the  words  L 
in  the  clause  of  the  then  existing  statute  (37  6.  3,  c.  112,  s.  12.),  upon  which 
that  case  turned,  were  nearly  similar  to  those  of  sect.  11,  of  the  present  act. 
I  think  that  case,  and  the  words  of  the  statute,  cannot  be  got  over.  I  see  the 
inconvenience  which  follows,  but  that  is  a  matter  to  be  provided  for  by  the 
legislature. 

Rule  discharged,  with  costs.  As  to  Ghnter  v.  Hatch,  Cur.  adv.  vult. 
The  judgment  of  the  Court,  in  Chuter  t>.  Hatch,  was  now  delivered  by 
Lord  Denman,  C.  J.  In  this  case  two  points  were  made  on  behalf  of  the 
plaintiff.  First,  that  the  bishop  ought  to  have  been  made  a  party  when  the 
rule  was  moved  for ;  but  on  this  it  is  unnecessary  to  give  any  opinion,  as  we 
think  the  rule  must  be  discharged  upon  the  second  point,  namely,  that  there 
is  nothing  in  the  Act,  7  G.  4,  c.  57,  to  render  the  sequestration  invalid.  The 
acts  for  the  relief  of  insolvent  debtors  have  made  various  provisions  in  favour 
of  the  assignees  for  the  protection  of  the  estate ;  in  the  case  of  a  beneficed 
olergyman,  the  statute  53  6.  3,  c.  102,  enabled  the  assignees  to  obtain  a 
sequestration  of  the  benefice,  upon  the  order  being  made  for  the  insolvent's 
discharge ;  and  the  same  provision  is  continued  in  the  present  act.  But  their 
power  over  the  benefice  is  confined  to  this ;  and  a  creditor  who,  as  in  the  pre- 
sent case,  had  sequestered  before  the  adjudication,  is  entitled  to  priority.  Then 
it  is  contended,  that  the  plaintiffs  sequestration  in  this  case  was  void  by  the 
thirty-fourth  section,  the  judgment  being  on  *a  warrant  of  attorney,  r*iai 
and  the  sequestration  having  issued  after  the  insolvent  was  in  prison.  *- 
But  on  consideration  we  think  it  is  not  void,  for  that  the  language  of  the 
olause  cannot  by  possibility  include  the  sequestration  of  a  benefice.  We  are 
of  opinion,  that  the  olause  applies  only  where  seizure  and  sale  are  a  necessary 
part  of  the  execution.    The  rule  will  therefore  be  discharged. 

Rule  discharged,  without  costs. 


SAFFERY  and  Others,  Assignees  of  THOMAS  DEAN  ALDERSON,  a 
Bankrupt,  v.  ELGOOD  and  Another.     April  29. 

A  rent-charge  granted  for  life  by  a  tenant  for  years,  is  not  void,  bat  is  good  as  a  chattel 

interest 
And  the  goods  of  a  stranger  not  shown  to  hold  the  premises  by  title  paramount  to  the 

rent  charge,  (as  by  a  prior  demise,)  may  be  distrained  for  the  arrears. 

Replevin.  The  declaration  charged  the  defendants  with  taking  the  goods 
of  the  plaintiffs,  as  assignees  of  Thomas  Dean  Alderson,  in  a  certain  ware- 
house, buildings,  &c.  The  defendants  made  cognizance,  statins  that  before 
and  at  the  time  of  the  demise  after  mentioned,  Lord  Rodney  and  Hugh  Powell, 
Esq.,  were  seised  in  fee  of  a  certain  piece  of  ground  situate,  Ac.,  on  part  of 
which  ground  the  places  in  which,  &o.,  were  built;  and  that  being  so  seized, 
they,  in  1805,  demised  the  said  ground,  by  indenture,  to  John  Hunter  and 
Joseph  Bramah,  for  sixty-six  years :  that  Hunter  and  Bramah  entered,  and 
that  Hunter  afterwards  assigned  all  his  interest  to  Bramah :  that  Bramah,  in 
1809,  by  indenture,  demised  the  ground,  with  the  buildings  then  standing 
and  being  thereon,  to  George  Alderson,  for  sixty-two  years,  by  virtue  of  which 
demise  George  Alderson  entered,  and  was  possessed :  *that  afterwards,  r*l92 
by  indenture  made  on  the  6th  of  June,  in  the  same  year,  George  Al-  L 
derson  granted,  bargained,  sold,  and  confirmed  to  Josias  Henry  Straoey,  for 
his  life  and  those  of  John  Stracey,  Henry  Fauntleroy,  and  James  Wit  tit 
Lyon,  and  the  lives  of  the  survivors  and  survivor  of  them,  an  annuity  or  clear 
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yearly  rent-charge  or  annual  sum  of  800/.  charged  upon  and  payable  out  of 
the  said  ground  and  premises,  by  equal  quarterly  payments  on,  &e. ;  with 
power  to  Straoey  to  enter  upon  the  premises  and  distrain,  if  the  said  annuity 
or  rent-charge  should  at  any  time  be  in  arrear  fourteen  days :  that  J.  U. 
Straoey,  John  Straoey  and  Lyon,  were  still  living;  and  that  because  75/.  of 
the  said  annuity  or  rent-charge  was  due  and  in  arrear  fourteen  days,  the 
defendants,  as  bailiffs  of  the  said  J.  H.  Stracey,  acknowledged  the  taking,  Ac, 
(the  places  in  which,  &c,  being  on  the  said  ground),  as  a  distress  for  the  said 
arrears.     General  demurrer  and  joinder.    The  demurrer  was  now  argued  by 

Piatt  for  the  plaintiffs.  First,  the  grant  of  this  rent-charge  was  void. 
George  Alderson,  who  only  held  for  a  term  of  years,  could  not  charge  the 
premises  with  a  life  annuity,  which  is  a  freehold  interest  Such  a  charge 
might  be  good  by  estoppel,  as  against  the  grantor  or  his  privies ;  but  it  does 
not  appear  that  the  piaintiffs  claim  in  privity  with  George  Alderson.  [Pat* 
TEsoN  J.  In  Butt's  case,  7  Rep.  23,  a.,  where  such  a  grant  was  held  to  be 
good,  it  was  not  put  upon  the  ground  of  estoppel.  It  is  expressly  said  there, 
that  the  grantee  takes  a  chattel  interest.]  Then,  secondly,  as  it  does  not  appear 
*1  Q<H  * oa*  ^nomas  Alderson  claimed  under  George,  his  goods  were  *those  of  a 
J  stranger,  and  the  goods  of  a  stranger  are  not  distrainable  for  a  rent- 
charge  :  Com.  Big.  Distress,  B.  2.  Thus,  as  it  is  there  laid  down,  if  one 
joint  tenant  grant  a  rent-charge,  the  cattle  of  his  companion  cannot  be  dis-  * 
trained :  if  a  man  lease,  and  afterwards  grant  a  rent-charge  out  of  the  land, 
the  lessee's  cattle  are  not  distrainable :  nor  are  the  cattle  of  copyholders,  if  a 
rent-charge  be  granted  out  of  a  manor.  [Pattesok  J.  Do  you  go  so  far  as 
to  say  that  the  goods  of  a  stranger  can  in  no  case  be  distrained  for  a  rent- 
charge  ?  The  authorities  cited  in  Com.  Dig.  do  not  bear  out  that  proposition ; 
and  the  contrary  is  laid  down  in  Kimp  v.  Crawes,  2  Lutw.  1573,  and  stated 
to  be  the  law  in  2  Wms.  Saund.  290,  note  7.  As  to  the  case  of  a  copyholder, 
he  is  in  by  an  independent  right,  and  therefore  his  cattle  cannot  be  distrained 
for  a  rent-charge  granted  by  the  lord.  Where  the  grantor  has  leased  pre- 
viously, the  grantee  of  the  rent-charge  cannot  distrain  for  such  rent-charge  at 
all  on  the  demised  premises,  for  the  grantor  had  no  right  60  to  charge  them 
during  the  term.]  It  is  not  shown  by  the  cognizance  that  Thomas  Alderson 
came  in  subsequently  to  the  grant  of  this  rent-charge,  and  we  are  entitled  to 
assume  the  contrary.  [Patteson  J.  There  is  nothing  to  show  that  when 
George  Alderson  granted  the  rent-charge,  any  other  person  had  a  superior 
interest.  If  you  had  pleaded  that,  before  the  grant,  Gr.  A.  had  demised  to 
you,  it  would  have  been  different.  Littledale  J.  The  whole  history  of  the 
premises  is  given  in  the  cognizance,  and  nothing  of  that  kind  appears.] 

Joseph  Addison,  contra?  was  stopped  by  the  court. 
•1941  *k°ttI>  Denman  C.  J.  On  the  first  question  raised  by  the  demurrer, 
-J  there  is  no  doubt,  and  it  is  unnecessary  to  say  anything.  On  the 
second  point,  no  authority  is  cited,  but  those  in  Com.  Dig.  Distress,  B.  2. 
Nothing  can  be  less  satisfactory  than  the  references  there  given  for  the  general 
proposition,  that  a  stranger's  goods  cannot  be  distrained  for  a  rent-charge.  It 
would  be  very  difficult  to  determine,  among  those  authorities,  how  the  law 
really  stood.  As  to  the  particular  instances  which  are  given,  the  cattle  of  a 
joint-tenant  cannot  be  distrained,  because  they  are  lawfully  on  the  land  by  an 
independent  right,  nor  those  of  a  lessee  under  a  demise  antecedent  to  the 
grant  of  the  rent-charge,  because  he  has  an  interest  paramount  to  the  charge. 
A  copyholder,  also,  from  the  nature  of  his  interest,  cannot  be  distrained  upon 
for  a  rent-charge  imposed  by  the  lord.  The  next  instance,  where  a  rent-charge 
is  claimed  out  of  a  manor  by  prescription,  is  given  as  doubtful.  Then  it  is 
laid  down,  that  "where  a  stranger  claims  under  the  grantor  after  the  grant  of 
a  rent-charge,  his  cattle  are  liable  to  distress :  as,  the  cattle  of  a  lessee,  where 
the  demise  was  after  the  grant."  The  plaintiffs  argue  from  this,  that,  where 
a  stranger  does  not  claim  under  the  grantor,  his  cattle  or  goods  are  not  liable. 
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But  it  does  not  follow  from  the  proposition  cited,  that,  if  a  stranger  has  rashly 
put  his  goods  into  a  place  where  the  grantee  of  a  rent-charge  is  entitled  to 
distrain,  those  goods  are  exempt  from  distress  because  the  owner  does  not 
claim  the  place  under  the  grantor.  I  am  of  opinion  that  they  were  liable  in 
this  case,  and  that  the  cognizance  is  sufficient. 

Littledale  J.  I  am  of  the  same  opinion.  It  would  require  very  strong 
authority  to  support  the  general  ^proposition  that  a  stranger's  goods  are  r*iyc 
not  distrainabie  for  a  rent-charge.  The  remedy  given  by  the  law  for  L 
the  recovery  of  these  rents  (and  extended  by  4  G.  2.  c.  28.  to  rents-seek), 
namely,  by  distress,  would  be  of  little  use  if  the  power  of  distraining  ceased 
as  soon  as  the  premises  got  into  other  hands  than  those  of  the  grantor.  A 
stranger,  to  exempt  himself,  ought  to  show  that  he  holds  by  some  paramount 
title ;  but  there  is  no  reason  for  intending  that  in  the  present  case.  Some 
authorities  referred  to  in  Com.  Dig.  Distress,  have  been  relied  upon,  but  they 
a  nnot  be  said  }to  support  the  proposition  advanced  by  the  plaintiffs.  In 
Viner's  Abridgment,  Distress,  (I.)  pi.  27,  it  is  stated  that  the  grantee  of  a 
rent-charge  may  distrain  the  cattle  of  a  stranger  that  come  upon  the  land ; 
and  the  Year  Book  11  H.  6.  (a),  and  Bro.  Abr.  Distress,  pi.  69.  (68.)  are 
cited ;  but  a  quaere  is  added.  In  the  margin,  however,  it  is  observed  that 
Brooke,  in  citing  the  case  from  the  Tear  Book,  says,  "it  seems  they  may  be 
distrained."  At  all  events,  therefore,  the  opinion  of  Brooke  is  in  favor  of  that 
doctrine ;  and  Kirap  v.  Cruwes,  2  Lutw.  1578,  cited  in  2  Wms.  Saund.  290, 
note  7,  is  to  the  same  effect.  I  think  the  authority  of  that  case  must  be  con- 
sidered as  having  settled  the  law  upon  the  subject. 

Patte80N  J.  (b)  Butt's  case,  7  Rep.  23  a.  disposes  of  the  first  point,  and 
the  second  is  decided  by  Kimp  v.  Cruwes,  2  Lutw.  1578. 

Judgment  for  the  defendants. 

(a)  23  a.  28  a.  88  a.  S.  C.  (Perot  v.  Hayward)  cited  Bro.  Abr.  Charge,  pi.  89, 
with  "videtur  quod  potest." 

(6)  Parks  J.  did  not  sit  in  this  court  after  April  28th.  Williams  J.  had  not  taken 
his  seat  when  this  case  was  decided. 


*REW  and  BAGGALLAY,  Executors  of  James  Newton,  v.  PETET.  p*,™ 
WANGER,  and  FREEMAN.     May  1.  P195 

A  parish  vestry  resolved  to  borrow  money  from  H.  N.v  who  advanced  it,  and  took  pro- 
missory notes  for  the  amount,  made  by  P.,  W.,  and  F.,  who  were  churchwardens 
and  overseers,  and  who  added  to  their  signatures  the  titles  of  their  respective  offices. 
Interest  was  paid  on  the  notes,  from  the  parochial  funds,  and  the  accounts  contain- 
ing the  item  were  allowed  by  the  vestry ;  and  W.,  with  other  parishioners,  signed  the 
allowance  in  one  instance.  P.,  W.,  and  F.  resided  constantly  in  the  pariah.  To  an 
aotion  brought  on  the  notes,  against  P.,  W.f  and  F.,  within  six  years  from  W.'s  sig- 
nature of  the  allowance,  (but  not  from  the  making  of  the  note)  the  statute  of  limita- 
tions was  pleaded ;  the  jury  having  found  for  the  plaintiff,  the  court  sustained  the 
verdict. 

Assumpsit  on  three  promissory  notes  made  by  the  Defendants  jointly, 
dated  4th  of  May,  1813,  payable  to  Henry  Newton,  or  order,  two,  three,  and 
four  years,  respectively,  from  the  dates,  to  which  Henry  Newton,  the  testator, 
James  Newton  was  executor.  The  declaration  averred  that  the  sums  men- 
tioned in  the  notes  were  advanced  by  Henry  Newton,  for  the  use  of  the  parish 
of  Chingford,  and  that  the  notes  were  given  to  him  by  the  defendants  for 
securing  the  repayment  thereof.  Pleas,  the  general  issue  and  statute  of  limi- 
tations. On  the  trial  before  Den  man  C.  J.,  at  the  London  sittings  after 
Trinity  Term,  1833,  it  appeared  that,  at  a  vestry  meeting  of  the  parish  of 
Chingford,  in  1813,  it  was  resolved  that  the  churchwardens  and  overseers 
should  borrow  200/.  of  Henry  Newton,  and  should  pay  him  legal  interest 
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thereon,  and  50£  a  year  of  principal,  until  the  whole  should  be  paid  off. 
Henry  Newton  advanced  the  money,  and  received  the  three  promissory  notes 
mentioned  in  the  declaration,  together  with  another,  which  had  been  paid 
before  the  action  commenced,  the  fonr  making  np  the  200/.  The  notes  were 
signed  by  the  defendants  in  the  following  form  : — "  Joseph  Pettet,  George 
Wanger,  churchwardens  for  the  parish  of  Chingford;  James  Freeman, 
overseer/'  Several  payments  of  interest  on  them  had  been  made  within 
*1<T1  **e88  tnan  B*z  7ears  before  the  commencement  of  the  action,  by  order 
'  ■*  of  the  vestry,  had  been  entered  in  the  overseer's  book  of  disbursements, 
and  had  been  allowed  at  the  vestry.  The  account  containing  one  of  the  pay- 
ments of  interest  within  the  six  years  was  in  this  form : — "  Paid  James  New- 
ton, Esq.,  two  years'  interest  on  150/.  up  to  the  25th  of  December  1828,  15/." 
To  the  allowance  of  this  account,  there  were  the  signatures  of  one  of  the 
churchwardens,  the  overseer,  and  certain  parishioners,  among  which  last  was 
the  signature  of  the  defendant,  Wanger.  The  defendants  had  constantly 
resided  in  the  parish,  and  the  account  books  were  accessible  to  all  the  parish- 
ioners. The  jury,  under  the  Lord  Chief  Justice's  direction,  found  a  verdict 
for  the  plaintiffs,  leave  being  reserved  to  move  to  enter  a  nonsuit.  D.  Pollock 
having  obtained  a  rule  accordingly, 

F.  Pollock  and  Hutchinson  now  showed  cause.  The  statute  9  G.  4,  c.  14, 
1. 1,  provides  that  nothing  therein  contained  shall  alter,  or  take  away,  or 
lessen  the  effect  of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever :  the  question,  therefore,  of  the  effect  of  the  payment  of 
interest  in  the  present  case,  with  respect  to  the  statute  of  limitations,  must  be 
considered  independently  of  the  act  of  G.  4.  Then  the  payment  of  interest 
by  Wanger  takes  the  case  out  of  the  statute  of  limitations,  if  Wanger  and  the 
other  defendants  be  the  principal  contractors  on  these  notes  in  their  own 
right:  Whitcombv.  Whiting, '2  Doug.  652.  That  they  are  such  contractors 
*iqn-,  must  be  assumed  from  the  form  of  the  *notes  and  signatures :  the  lender 
J  of  the  money  clearly  required  the  responsibility,  not  of  the  parish,  which 
could  not  be  made  available,  but  of  the  individual  makers.  But  even  admit- 
ting that  the  defendants  signed  the  notes  only  as  sureties  for  the  parish,  and 
that  the  parish  are  the  principal  contractors  for  the  debt,  there  has  been  pay- 
ment of  interest  within  the  statutable  time  on  that  debt,  by  the  parish,  and 
that  must  keep  the  notes  alive  as  against  sureties.  If  a  banker  were  to 
advance  money  to  a  customer,  and  take,  as  security,  a  note  by  a  third  person 
for  payment  of  that  money  with  interest,  the  payment  of  the  interest  by  the 
banker's  customer  would  be  considered  to  have  the  same  effect,  against  the 
surety,  as  payment  by  the  surety  himself;  on  the  other  hand,  it  would  clearly 
have  been  an  answer  to  any  claim  for  interest  on  the  note,  made  upon  the 
surety.  Such  a  case  would  be  still  further  strengthened,  if,  as  here,  the  surety 
had  been  present  at  the  payment  of  interest  by  the  principal  contractor. 

D.  Pollock  in  support  of  the  rule.  The  notes  are  not  given  by  the  defend- 
ants in  their  individual  capacity.  'But  if  they  were  personally  responsible 
upon  them,  they  are  not  bound  by  the  payment  made  by  the  parish ;  and,  if 
they  were  sureties,  they  were  entitled  to  notice  of  non-payment,  which  notice 
has  not  been  proved.  No  recognition  of  the  payment  can  be  inferred  from 
Wanger  having  signed  the  allowance  of  the  accounts ;  he  might  have  supposed 
the  interest  to  be  due  upon  some  other  account.  At  any  rate,  it  is  no  more 
than  an  acknowledgment  of  the  overseer  having  accounted  for  the  money 
received  by  him,  to  the  satisfaction  of  the  vestry.     With  respect  to  the  case 
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suggested  on  the  other  side,  *of  a  loan  by  a  banker,  there  is  nothing 


in  the  situation  of  these  parish  officers  to  bring  them  within  the  ana- 
logy.   Parochial  officers  have  been  made  personally  liable  in  cases  only  where 
the  party  contracting  on  the  other  side  knew  of  no  other  contractor.     [Patte- 
boh  J.  Then  you  treat  the  note  as  mere  waste  paper.] 
Littledale  J.   I  think  there  is  no  ground  for  a  nonsuit.    The  question 
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was,  whether  this  payment  of  interest  took  the  ease  out  of  the  statute  of  limi- 
tations. It  was  a  question  for  the  jury  whether  the  defendants  had  adopted 
the  payment  of  the  interest  as  made  on  their  behalf.  Had  the  notes  been 
signed  simply  with  the  names  of  the  makers,  without  any  addition,  it  might 
have  been  questionable  whether  the  assent  of  one  of  the  defendants  to  the 
allowance  was  sufficient.  The  jury  might  perhaps  in  that  case  have  required 
evidence  that  Wanger  had  seen  the  accounts.  But  here  there  is  no  doubt 
By  the  form  of  their  signatures,  the  defendants  recognise  the  parish  as  their 
agents ;  the  payment  of  interest  must,  therefore,  be  held  to  be  made  on  their 
account.  If  the  actual  knowledge  by  the  defendants  of  the  payments  came  to 
be  a  material  fact,  I  think  it  would  be  one  as  to  which  the  jury  could  hardly 
have  doubted ;  so  that  a  nonsuit  would  be  out  of  the  question.  Mr.  D.  PoU 
lock  urges  that  the  defendants,  as  sureties,  were  entitled  to  notice :  but  they 
do  not  appear  as  sureties  on  the  notes,  and  cannot  expect  to  be  treated  as  such 
after  signing  in  the  character  of  principals. 

Pattsson  J.  I  am  of  the  same  opinion.  There  is  enough  to  take  the  case 
out  of  the  statute.  However  hard  it  may  be  on  the  defendants,  we  cannot  say 
that  *there  is  any  bar  to  the  legal  rights  of  the  plaintiffs.  I  have  no  r*ono 
doubt  whatever  upon  the  evidence.  The  parish  wanted  to  borrow  *• 
money  from  Henry  Newton  :  he  would  not  trust  the  parish,  because  they  could 
not  bind  themselves  in  that  character :  and  accordingly  he  takes  from  the 
churchwardens  and  an  overseer  some  promissory  notes.  If  these  notes  were 
merely  memorandums,  why  should  they  have  had  the  stamps  and  other  requisites 
of  promissory  notes  ?  Now  the  makers  of  the  notes  could  not  bind  themselves 
as  parish  officers :  they  coutraot,  therefore,  as  individuals.  Hence  the  addition 
of  their  titles  to  their  signatures  cannot  destroy  their  individual  liability. 
But  that  addition  does  show  that  they  were  entering  into  the  transaction  for 
the  parish,  and  that  thoy  therefore  intended  the  parish  to  manage  it.  The 
interest  is  paid  all  along  by  the  parish  ;  the  defendants  are  resident  all  along, 
and  might  have  known  of  the  payments.  One  of  the  defendants  actually 
signs  the  parish  accounts.  Now  this,  though  not  a  recognition,  for  all,  of 
the  joint  liability,  may  be  coupled  with  other  facts,  as  an  admission  of  the 
right  of  the  parish  to  pay  for  him ;  and  if  it  be  a  payment  for  him,  it  is  a 
payment  for  all. 

Williams  J.  It  is  not  denied  by  Mr.  Z>.  PoUock,  that  the  payment  of 
interest,  if  it  be  treated  as  a  payment  by  one  of  the  defendants,  is  enough  to 
bar  the  statute  of  limitations.  Then  the  only  question  is,  whether  there  be 
proof  that  the  payment  has  been  made  by  the  authority  of  any  of  the*  defend* 
ants.  I  think  there  is  proof  enough,  and  that  the  case  is  taken  out  of  the 
statute. 

Lord  Denman  C.  J.  I  always  thought  this  a  very  clear  case.    The  defend- 
ants must  have  known  that  these  ^payments  were  made  by  the  parish.   r*oni 
It  is  like  the  case  of  a  person  who  accepts  a  bill  for  the  benefit  of  L 
another,  and  employs  that  other  to  pay  the  interest  on  the  bill.     Kule  dis- 
charged. 


LEE  v.  NIXON  and  DAVIDSON.    May  2d. 

By  a  memorandum  of  agreement  between  the  trustees  of  a  turnpike  road  and  N.,  the 
trustees  agreed  to  let,  and  N.  to  take,  the  tolls  for  one  year,  at  a  certain  rent ;  and 
N.  as  renter  of  the  tolls,  and  D.  as  his  surety,  severally  promised  the  trustees  that  N. 
should  pay  the  rent  at  the  appointed  times,  and  perform  certain  conditions  annexed  to 
the  agreement:  ffeld,  that  the  contract  was  several,  and  not  joint,  and  that  the  trus- 
tees could  not  sue  the  parties  jointly  for  arrears  of  the  rent. 

Assumpsit  by  the  plaintiff,  as  one  of  the  trustees  under  an  act  (7  6.  4,  e. 
lxxiv.,  local  and  personal,  public)  for  making  and  maintaining  a  turnpike  road 
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lading  oat  of  the  Alstons  turnpike  road,  at  Branoh  End,  in  Northumberland, 
to  Cows  Hill,  in  the  county  of  Durham.  The  declaration  stated  that  the 
trustees  had  put  up  to  auction  certain  tolls  payable  on  the  said  road,  on  certain 
conditions;  that  the  defendant  Nixon,  being  the  highest  bidder,  was  declared 
turner  or  renter  for  one  year;  and  thereupon,  by  a  memorandum  of  agree- 
ment between  the  trustees  and  the  defendants,  the  trustees  agreed  with  Nixon 
to  let,  and  Nixon  agreed  to  take,  the  tolls  and  gates  for  one  year  at  the  yearly 
rent  of,  Ac.,  subject  to  the  said  conditions ;  and  that  Nixon,  as  farmer  or  renter 
of  the  said  tolls,  and  Davison  as  his  surety,  thereby  promised,  undertook,  and 
agreed  to  and  with  the  trustees  that  Nixon,  his  executors,  &c.,  should  well  and 
truly  pay  the  said  rent:  that,  in  consideration  thereof,  and  that  the  trustees 
had  promised  to  fulfill  all  things  in  the  said  agreement  contained  on  their  part 
to  be  performed  and  fulfilled,  the  defendtints  undertook  and  promised  the 
trustees  to  perform  all  things  therein  contained  on  their  part  to  be  performed, 
kc.  Averment,  that  Nixon  entered  into  possession  of  the  gates  and  receipt 
*2(y>1  °*  *^e  toll**  and  so  continued  till,  Ac,  when  *a  large  sum  became  due 
~ J  for  the  rent :  breach  that  Nixon  did  not,  nor  did  either  of  the  defend- 
ants, pay  the  same.  Count  for  use  and  occupation  of  toll  gates,  Ac,  by  the 
defendants,  and  hire  of  tolls.  Money  counts.  Nixon  suffered  judgment  by 
default;  Davison  pleaded  the  general  issue.  At  the  trial  before  Penman, 
C.  J.,  at  the  Northumberland  Summer  assises,  1888,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  this  court  on  a  special  case. 

The  ease  stated  that,  at  a  meeting  of  the  trustees,  duly  convened,  the  tolls 
were  let  to  Nixon,  as  above  stated,  and  thereupon,  by  direction  of  the  chair- 
man, Charles  Head,  as  clerk  to  the  trustees,  filled  up  and  signed  a  memo- 
randum of  agreement,  which  was  afterwards  signed  by  Nixon  and  Davison. 
To  show  that  Head  was  clerk,  the  following  minute  of  an  order  made  by  the 
trustees  was  read:— "John  Bell,  of,  Ac,  gentleman,  and  Charles  Head,  of, 
Ac,  gentleman,  having  undertaken  the  office  of  clerks  of  the  trustees  of  the 
said  road  and  branches ;  ordered,  that  they  be  appointed  to  such  office  accord* 
ingly>  *t  the  yearly  salary  of  50/."  Bell  and  Head  wore  attornies,  and 
partners* 

The  agreement  of  the  80th  of  April,  1880,  stated  that  Nixon  having  been 
the  highest  bidder  for  the  tolls  and  gates,  and  having  become  the  farmer  of 
them  at  the  sum  of  692/.  for  one  year  from,  Ac. ;  and  having  produced  Robert 
Davison,  of,  Ac.,  and  J.  M.,  of,  Ac.,  (who  did  not  execute,)  as  sureties  for  the 
purpose  above  mentioned,  the  trustees,  in  pursuance  of  the  authority  vested 
m  them,  Ac,  had  contracted  and  agreed,  and  did  thereby,  by  Charles  Head, 

rtM  their  clerk,  contract  and  agree  with  the  said  John  Nixon  to  let,  and  J. 
did  thereby  agree  to  take,  the  said  tolls  and  gates  for  one  year  from,  Ac., 
♦2031  at  ^e  rent  °^  *°"f  8U^eot  to  toe  ^conditions  thereinbefore  contained 
J  (which  were  certain  conditions  of  letting,  prefixed  to  the  agreement.)(a) 
The  instrument  then  proceeded :  "  And  the  said  John  Nixon,  as  farmer  or 
renter  of  the  said  tolls,  and  the  said  Robert  Davison  and  J  M.,  as  bis  sureties, 
do  hereby  severally  promise,  undertake,  and  agree  to  and  with  the  said  trustees, 
that,"  Ac.  The  undertaking  was,  that  Nixon  should  pay  the  rent  at  the 
appointed  times,  and  perform  and  keep  the  abovementioned  conditions.  Nixon 
occupied  for  a  year,  but  left  part  of  the  rent  unpaid.  This  case  was  now 
argued  by  * 

CrmweU  for  the  plaintiff.  The  first  question  is,  whether  the  execution  of 
this  agreement,  by  Mr.  Head  only,  was  valid,  or  whether  it  was  necessary  that 
Mr.  Bell  should  sign  it  also.    The  plaintiff  contends  that,  by  the  general  tura- 

(«)  The  conditions  specified  the  amount  of  the  tolls,  the  regulations  for  giving  tiokttsv 
Ac. ;  they  regulated  the  biddings  and  other  proceedings  immediately  connected  with 
the  sale;  required  the  highest  bidder  to  take  a  lease,  and  give  two  sufficient  sureties, 
under  certain  penalties  in  ease  of  default;  and  provided  for  the  payment  of  the  rent  at 
stated  times,  and  keeping  the  toll-houses  in  repair. 
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pike  act,  3  G-.  4,  c.  126,  b.  74,  it  appears  that  the  trustees  may  appoint  more 
than  one  clerk,  and,  consequently,  the  appointment  of  Head  and  Bell  was 
regular;  and,  further,  that  the  signature  of  one  of  those  clerks  was  sufficient 
to  make  the  contract  binding,  under  sect.  57,  of  the  act  The  object  is  to 
induce  the  court  to  review  the  decision  of  the  Court  of  Common  Pleas  in 
Bell  v.  Nixon,  9  Bing.  393.  (As  no  decision  was  given  on  this  part  of  the 
ease,  the  arguments  upon  it  are  omitted.)  Secondly,  it  is  contended  on  the 
other  side,  that  this  is  a  several,  not  *a  joint  contract,  and  that  there-  r*oni 
fore  the  lessee  and  surety  cannot  be  sued  in  the  same  action.  But  the  "■ 
word  "  severally"  upon  which  that  argument  must  be  founded,  could  at  most 
have  only  the  effect  of  making  the  contract  joint  and  several ;  and  even  that 
is  doubtful.  The  parties  severally  promise,  but  the  thing  to  be  done  is  joint 
If  a  covenant  is  joint  in  its  terms,  but  the  interest  of  the  covenantees  under 
it  is  several,  they  may  sue  severally.  The  converse  is  equally  true;  and  there 
is  no  instance  where  a  covenant  by  several  for  the  doing  of  one  and  the  same 
thing  has  been  held  to  be  otherwise  than  joint.  In  Servante  v.  James,  10  B. 
&  C.  410,  the  covenant  was  held  to  be  several,  because  the  promise  was  to  pay 
to  the  covenantees  and  their  several  and  respective  heirs,  executors,  <&c,  mi 
such  parts  and  proportions  as  tcere  set  against  their  respective  names.  In  Hall 
v.  Smith,  1  B.  &  C.  407,  the  defendant  made  a  note,  promising,  for  himself 
and  his  partners,  to  pay,  but  beginning  "  1  promise  to  pay :"  and  it  was  held 
that  he  might  be  sued  severally ;  but  it  appears  from  that  case,  that  the  plain- 
tiff might,  if  he  had  pleased,  have  sned  the  partners  jointly :  and  the  same 
may  be  collected  from  March  v.  Ward,  Peake's  N.  P.  C.  130 ;  Lord  Galway  v. 
Matthew,  1  Camp.  403 ;  and  Clark  v.  Blackstock,  Holt's  N.  P.  C.  474.  In 
Sayer  v.  Chaytor,  1  Lutw.  695,  a  bond  for  payment  of  money,  executed  by 
three,  beginning,  "  Noverint  universi,  nos%  &c.  obiigari,"  but  proceeding,  "  ad 
quam  quidem  solutionem  bene  et  fideliter  faciendam  obligo  me,  haeredes,  execu- 
tory et  administratores  meos  per  praesentis  sigiUis  nostris  sigiUatos"  was  con- 
sidered to  be  joint  and  several.  [Lord  Denman,  C.  J.  In  those  cases  all 
the  parties  promised  to  do  one  particular  thing,  namely,  to  *pay  a  sum  rtgnj: 
of  money.  Here  the  surety  engages  that  the  principal  shall  do  some-  L 
thing.  1  If  the  engagement  of  each  party  had  been  to  pay  a  sum  of  money, 
as  in  Collins  v.  Prosser,  1  B.  &  C.  682,  there  would  have  been  more  reason  to 
say  that  the  contract  might  be  several.  In  that  case,  and  in  Matthewson's 
case,  5  Rep.  22,  b,  it  was  held  that  matter  which  discharged  one  covenantor, 
did  not  discharge  the  rest.  Could  it  be  said  here,  that  a  release  to  one  of  the 
defendants  would  not  have  released  the  other  ?  [Patteson  J.  Releasing  the 
principal  would  have  released  the  surety,  on  a  different  ground  from  that  of 
joint  contract.]  The  word  "  severally"  in  this  contract  may  be  taken  to 
signify  merely  that  the  one  party  engages  as  principal  and  the  other  as  surety. 
[Patteson  J.  In  an  action  against  the  trustees  on  this  agreement,  certainly 
both  the  defendants  must  have  joined.]  And,  therefore,  they  may  be  joined 
here. 

W.  K  Watson  contra*  The  contract  must  be  understood  according  to  the 
words  actually  used ;  and  the  parties  have  expressly  said  that  they  contract 
severally.  Courts  of  equity  have  interfered  to  give  relief  where  parties 
intending  to  make  a  several  contract  have  used  language  which  rendered  it 
joint; (a)  this  shows  that,  at  law,  such  language  is  construed  literally.  The 
difference  to  the  parties,  of  a  contract  being  joint  or  several,  is  very  material. 
It  has  formerly  been  made  a  question  whether  contribution  could  be  enforced 
among  sureties  who  were  severally  bound ;  Deering  v.  The  Earl  of  Winchel* 
sea,  2  B.  &  P.  270.  By  treating  the  contract  as  joint,  *the  plaintiffs  rtong 
are  enabled  to  sue  both  principal  and  surety  together,  whereas,  if  L 
this  were  otherwise,  the  surety  might  have  given  the  principal  a  release,  and 

(a)  See  Simpson  v.  VaughaD,  2  Aik.  81. 
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made  him  a  witness.  If  the  surety  had  a  set  off  against  the  trustees,  he  could 
Dot  avail  himself  of  it  io  a  joint  action.  Again,  if  the  contract  were  origi- 
nally several,  a  payment  by  the  principal  within  six  years  would  not  take  the 
case  out  of  the  statute  of  limitations  as  against  the  surety :  this  may  be  col- 
lected from  the  judgments  of  the  court  in  Burleigh  v.  Stott,  8  B.  &  C.  36. 
On  the  other  hand,  a  release  or  discharge  of  one  several  contractor  is  not  a 
discharge  of  the  rest,  Matthewson's  case,  5  Rep.  22,  b.  and  this  is  beneficial 
to  the  covenantees.  The  trustees  in  the  present  case  may  have  wished  to  have 
that  security.  It  is  said  that  covenants  are  to  be  treated  as  joint  or  several 
according  to  the  interest  of  the  parties ;  but  that  rule  relates  to  the  interest  of 
the  parties  suing,  not  of  the  defendants:  1  Wms.  Saund.  154,  note  l.(ci) 
Where  the  question  is  of  the  joint  or  several  liability  of  the  parties  sued,  the 
court  must  look  to  the  precise  words  of  the  contract ;  it  cannot  make  a  con- 
tract for  the  parties.  In  Hall  v.  Smith,  1  B.  &  C.  407;  and  Clark  v.  Black- 
stock,  1  Holt's  N.  P.  C,  474,  the  notes  might  be  joint  or  several,  and  so  might 
the  obligation  in  Saver  v.  Chaytor,  1  Lutw.  695,  because  words  were  used 
which  might  admit  of  each  construction ;  but  here  there  is  no  ambiguity.  It 
w  asked  as  the  test  of  this  being  a  joint  or  several  undertaking  of  the  defend- 
ants, whether  a  release  to  one  would  have  discharged  the  other.  Matthew- 
son's  case,  5  Rep.  22,  b.  shows  that  it  would  not. 

**>071  "ft'easuetf  in  reply.  As  to  the  question  of.  actual  interest,  each 
J  party  here  has  an  interest  in  one  and  the  same  thing  being  done. 
[Lord  Denman  C  J.  Davison  has  it  only  by  reason  of  having  entered  into 
the  contract;  and  in  that  contract  the  word  "  severally1'  is  used.]  That  is  to 
distinguish  principal  from  surety.  It  was,  perhaps,  meant  that  Davison,  and 
the  party  who  did  not  execute,  contracted  as  sureties,  and  Nixon  as  principal. 
But  that  is  not  expressed  so  as  to  afford  ground  for  severing  the  parties  in 
respect  of  liability.  The  case  is  the  same  as  if  a  note  had  been  given  by  the 
parties  for  the  rent,  in  the  form  set  out  in  Clark  v.  Blackstock,  Holt's  N.  P.  C. 
474,  and  signed  by  both,  one  intending  to  bind  himself  as  principal,  and  the 
other  as  surety.  In  Collins  v.  Prosser,  1  B.  &  C.  682,  and  in  Matthewson's 
case,  5  Rep.  22  b.,  each  obligor  had  a  distinct  engagement  to  perform.  Bur- 
leigh r.  Stott,  8  B.  &  C.  36,  does  not  show  that  if  the  contract,  though  not 
expressed  to  be  joint,  were  for  doing  one  and  the  same  thing,  a  payment  made 
by  one  contractor  in  fulfilment  of  it  would  not  bar  the  statute  of  limitations. 
There  may  be  difficulties  in  either  view  of  this  case ;  but  the  terms  employed 
are  sufficient  to  make  the  parties  joint  contractors,  and  they  must  be  taken 
most  strongly  against  those  who  have  used  them. 

Lord  Denman  C.  J.  If  we  had  been  called  upon  to  decide  the  first  point, 
I  should  have  desired  further  time  for  consideration ;  but  this  is  unnecessary, 
because  the  second  point  is  clear.  The  word  "  severally"  in  this  contract,  if 
it  has  any  meaning,  must  have  that  which  the  defendants  ascribe  to  it. 
*2081  Assuming  tna*  tne  *plaintiff  is  entitled  to  sue  upon  the  agreement,  he 
-*  can  only  sue  in  tho  manner  in  which  the  parties  have  made  themselves 
liable.  There  are,  indeed,  reasons  for  viewing  the  case  in  the  way  suggested 
by  the  plaintiff,  but  they  are  not  strong  enough  to  counterbalance  those  on  the 
other  side.  The  defendants  have  chosen  to  protect  themselves  in  a  particular 
way  in  making  this  agreement,  and  must  have  the  benefit  of  it. 

Littledale  J.  The  words  used  in  this  case  show  that  the  parties  meant 
to  render  themselves  liable  separately  and  not  jointly.  There  have  been  cases 
where,  from  something  in  the  context,  words  which  would  appear  to  have  that 
effect  have  been  held  to  constitute  a  joint  contract,  and  in  others,  though  words 
were  used  which  seemed  to  indicate  a  joint  liability,  the  opposite  construction 
has  prevailed,  as  in  Collins  v.  Prosser,  1  B.  &  C.  682.  But  no  sufficient 
reason  is  given  here  for  any  such  mode  of  interpretation.    It  was  more  natural 

(«)  Citing  Enys  v.  Donnithorne,  2  Burr.  1190,  and  LUley  v.  Hedges,  1  Str.  653.  8 
Hod.  166. 
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that  the  parties  should  wish  to  contract  severally  than  otherwise;  and  if  the 
second  surety  had  executed  the  agreement,  it  was  probable  that  he  would 
have  chosen  to  bind  himself  jointly  with  Davison  and  separately  from  the 
principal.  With  respect  to  the  point  decided  in  the  Court  of  Common  Pleas, 
it  is  unnecessary  to  say  anything.     The  defendants  are  entitled  to  judgment. 

Patteson  J.  I  am  of  the  same  opinion.  If  it  could  be  shown  that  the 
sense  we  ascribe  to  the  word  "severally"  did  any  violence  to  the  actual  mean- 
ing of  the  parties,  there  might  be  ground  for  construing  the  sentence*  |-*ooq 
as  if  that  word  were  rejected ;  but  here  that  is  not  the  case,  and  I  «-  ^^ 
think  we  are  bound  to  hold  that  the  parties  meant  what  the  language  appears 
to  import.  It  is  very  probable  that  the  farmer  of  the  tolls  intended  to  contract 
by  himself  and  the  sureties  by  themselves;  but  that  view  of  the  case  is 
adverse  to  the  plaintiff.     On  the  first  point  I  offer  no  opinion. 

Williams  J.  I  see  nothing  in  this  case  inconsistent  with  the  use  of  the 
word  "  severally"  in  its  ordinary  sense,  nor  do  I  think  that  the  language  of 
this  instrument  necessarily  implies  a  contract  by  both  defendants  for  the  doing 
of  one  and  the  same  thing;  it  rather  appears  to  me  that  the  farmer  undertakes, 
in  the  first  instance,  to  pay  the  rent,  and,  secondly,  the  surety  binds  himself, 
on  failure  of  the  principal,  to  come  in  and  make  good  his  deficiency. 

Judgment  for  the  defendants. 
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To  a  declaration  by  indorsee  against  acceptor,  the  defendant  pleaded,  that  he,  to 
accommodate  the  drawer,  and  without  consideration,  wrote  a  qualified  acceptance  on 
blank  paper,  and  delivered  the  paper  to  the  drawer,  for  the  purpose  of  his  drawing 
thereon  a  bill  at  nine  months ;  that  he  drew  a  bill  at  six,  which  was  the  bill  declared 
upon,  and  indorsed  it  without  consideration  to  S.,  who  indorsed  it  without  considera- 
tion to  the  plaintiff,  both  indorsees  knowing  all  the  facts.  The  plaintiff  new-assigned, 
that  the  bill  pleaded  was  not  the  tame  bill  at  that  declared  upon,  but  another,  for  that 
the  former  was  accepted  generally,  and  the  defendant  never  accepted  the  same  in 
any  qualified  manner.  Plea,  setting  out  as  before  a  qualified  acceptance  on  blank  paper 
for  the  same  purpose  as  above  mentioned,  and  alleging  the  same  facts  as  to  the  draw- 
ing and  indorsing  of  a  bill,  wbioh  the  plea  stated  to  be  the  bill  above  newly  assigned, 
omitting,  however,  to  charge  that  the  bill  was  given  without  consideration,  bat 
stating  that  the  indorsements  were  made  "  without  any  sufficient  consideration,  and 
that  the  indorsees  knew  that  the  paper  was  delivered  for  the  purpose  of  a  bill  at  nine 
months  being  drawn,  after  the  acceptance."  Replications,  that  the  bill  of  exchange 
mentioned  in  the  last  plea  was  not  the  bill  above  newly  assigned,  but  another  and 
different,  with  conclusion  to  the  country:  On  demurrer. 

Held,  that  this  replication  admitted  the  existence  of  the  bill  mentioned  In  the  preceding 
plea,  and  therefore  ought  to  have  concluded  with  a  verification. 

The  plaintiff  having  obtained  leave  to  amend,  replied,  "that  the  defendant  did  not 
write  his  qualified  acceptance  on  the  said  blank  paper,  as  is  on  the  last  plea  men- 
tioned, in  manner  and  form,"  &c. ;  and  concluded  to  the  country :  On  demurrer. 

Held,  that  this  was  in  substance  an  allegation  that  no  qualified  acceptance  was  written 
on  the  bill  declared  upon  by  the  plaintiff;  that  it  was,  in  effect,  an  answer  to  the 
whole  plea,  and  that  issue  might  properly  be  tendered  upon  it. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  J.  W.  Kldred, 
on  the  1st  of  June,  1831,  at  London,  made  his  bill  of  exchange,  requiring  the 
defendant  to  pay  the  said  J.  W.  E.,  or  his  order,  50£,  six  months  after  date; 
that  the  defendant  accepted  the  bill,  and  J.  W.  E.  indorsed  it  to  Samuel  Silver, 
who  indorsed  the  same  to  the  plaintiff. 

Plea,  that  on  the  said  1st  of  June,  1881,  the  defendant,  ybr  the  accommoda- 
tion, and  at  the  requett  of  J.  W.  £.,  the  supposed  drawer  of  the  said  bill,  and 
without  any  good  and  valuable  consideration,  wrote  his,  defendant's  name, 
and  a  qualified  acceptance,  according  to  the  statute,  &c,  upon  a  piece  of  blank 
paper  having  a  three  and  sixpenny  stamp,  in  which  acceptance  he  made  the 
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ante  payable  at  Barclay's  and  Co.,  Lombard  Street,  only,  and  not  otherwise 
or  elsewhere :  that  the  defendant  immediately  afterwards  delivered  the  said 
piece  of  paper  so  written  upon  and  stamped  as  aforesaid,  to  J.  W.  E.  for  the 
*2ii-i  *purpoee  of  his  drawing  thereon  a  bill  for  50/.  payable  at  nine  months  to 
•■  the  said  J.  W.  E.  or  order ;  and  that  J.  W.  E.  then  made  and  drew 
upon  the  said  paper,  above,  below,  or  over  the  said  name  and  qualified  accept- 
ance of  the  defendant,  a  writing,  purporting  to  be  a  bill  of  exchange,  in  the 
words  and  figures  following : — 

"  London,  1st  June,  1831. 
"£50. 

"Six  months  after  date,  pay  me  or  my  order  the  sum  of  fifty  pounds  for 
value  received. 

«J.  W.  Eldred. 
u  To  R.  P.  Thompson,  Esq.  Solicitor, 
Hemel  Hempstead." 

That  J.  W.  E.,  without  any  good  and  valuable  consideration,  indorsed  and 
delivered  the  said  bill,  in  this  plea  before  mentioned,  (the  same  being  the  said 
supposed  bill  of  exchange  in  the  declaration  mentioned,)  to  the  said  S.  Silver, 
who,  without  any  good  and  valuable  consideration,  indorsed  and  delivered  the 
same  to  the  plaintiff :  and  the  plea  further  averred,  that  Silver  and  the  plain- 
tiff, at  the  time  of  the  said  indorsements,  well  knew  that  the  defendant  had 
received  no  good  or  valuable  consideration  for  writing  the  said  qualified  accept- 
ance, and  that  the  said  paper  was  delivered  by  the  defendant  to  J.  W.  E.  for 
the  purpose  aforesaid ;  and  that  the  said  writing  by  J.  W.  E.,  upon  the  said 
piece  of  paper,  was  so  written  after  the  defendant  had  put  his  name  and  the 
said  qualified  acceptance  thereupon. 

To  this  plea  the  plaintiff  at  first  replied,  that  the  bill  of  exchange  set  forth 
in  the  plea  was  not  the  same  bill  of  exchange  as  that  set  forth  in  the  declara- 
♦2121  *™n>  an(*  ooncltt(^e^  t°  *ne  country.  The  defendant  demurred  *spe- 
J  cially,  and  upon  argument  before  Patteson  J.  in  the  bail  court  (by 
consent)  in  Trinity  term  1833,  the  defendant  had  judgment,  but  leave  was 
given  to  amend,  without  payment  of  costs.  And  now  the  replication,  (after 
protesting  that  the  defendant  did  not,  for  the  accommodation,  &c,  write  his 
name  and  a  qualified  acceptance  as  above  stated,  or  deliver  the  same  to  J.  W. 
£.  for  the  purpose  of  his  drawing  thereon  a  bill  at  nine  months,  Ac.)  stated, 
that  the  bill  of  exchange  in  the  said  plea  mentioned,  and  alleged  to  have  been 
drawn  by  J.  W.  E.  upon  the  said  piece  of  paper  therein  mentioned,  "  was  not, 
nor  is,  the  same  identical  bill  of  exchange  in  the  said  first  count  mentioned, 
but  was  and  is  another  and  different  bill  of  exchange ;  for  that  the  said  bill  of 
exchange,  in  the  said  first  count  mentioned,  was  and  is  a  bill  of  exchange 
drawn  on  the  first  day  of  June,  A.  D.  1831,  by  the  said,  J.  W.  E.,  and  directed 
to  the  defendant,  and  whereby  the  said  J.  W.  E.  required  the  defendant  to 
pay  the  said  J.  W.  E.  or  his  order  60?.,  six  months  after  date  thereof,  and 
which  said  bill  of  exchange  was  and  is  accepted  by  the  defendant  generally, 
and  the  defendant  never  did  accept  the  same  in  any  qualified  manner,  express- 
ing that  he  made  the  same  payable  at  a  banker's  house,  or  any  other  place, 
only,  and  not  otherwise,  or  elsewhere ;  and  which  said  last  mentioned  bill  of 
exchange  was  and  is  another  and  different  bill  of  exchange  than  the  said  bill 
of  exchange  in  the  said  first  plea  in  that  behalf  mentioned  as  aforesaid/' 
Verification. 

Plea  to  the  new  assignment: — That  on  the  said  1st  of  June  1831,  at,  &c, 
"the  said  defendant,  at  the  request  of  the  said  J.  W.  E.,  the  said  supposed 
mid-1  drawer  of  the  said  supposed  bill  of  exchange  above  newly  assigned, 
J  *wrote  his,  the  said  defendant's  name  and  a  qualified  acceptance, 
according  to  the  statute,  upon  a  piece  of  blank  paper,"  Ac.  The  plea  then, 
(not  alleging  that  this  acceptance  was  given  to  accommodate  J.  W.  E.,  or  with- 
out consideration),  proceeded,  in  nearly  the  same  words  as  the  former  one,  to 
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describe  the  qualified  acceptance,  and  to  state  the  delivery  of  the  stamped  paper 
so  written  upon  to  J.  W.  E.9  for  the  purpose  of  his  drawing  thereon  a  bill  at 
nine  months;  and  that  he  drew  a  bill  thereon  as  follows : — 

"  London,  June  1st,  1831. 
"£50. 

"  Six  months  after  date,  pay  to  my  order  the  sum  of  fifty  pounds,  value 
received. 

"J.  W.Eldred. 
"  To  R.  F.  Thompson,  Esq. 
Hemel  Hempstead." 

It  then  stated  that  J.  W.  E.,  afterwards,  and  without  any  sufficient  conside- 
ration in  that  behalf,  indorsed  and  delivered  the  said  supposed  bill  of  exchange 
in  this  plea  before  mentioned  (the  same  being  the  supposed  bill  of  exchange 
above  newly  assigned),  to  Silver,  who  afterwards,  without  any  sufficient  con- 
sideration in  that  behalf,  indorsed  the  same  to  the  plaintiff;  and  that  Silver 
and  the  plaintiff,  at  the  time  of  the  indorsements,  knew  that  the  said  piece  of 
paper  was  delivered  by  the  defendant  to  J.  W.  E.  for  the  purpose  aforesaid, 
and  that  the  writing  thereupon  made  by  him  was  written  after  the  defendant 
had  written  his  name  and  the  said  qualified  acceptance  on  the  said  piece  of 
blank  paper  so  stamped  as  aforesaid. 

The  replication  to  this  plea  was  as  follows  : — "That  *the  said  bill  r*oii 
of  exchange  mentioned  in  the  plea  of  the  defendant  to  the  plea  of  the  *• 
plaintiff,  by  him  above  pleaded  by  way  of  new  assignment  and  reply  as  afore* 
said,  and  in  that  plea  of  the  defendant  alleged  to  have  been  made  and  drawn 
upon  the  said  piece  of  paper  therein  mentioned,  was  not  nor  is  the  said  bill  of 
exchange  above  newly  assigned  as  aforesaid,  in  manner  and  form  as  the  defend- 
ant hath  above  alleged,  but  was  and  is  another  and  different  bill  of  exchange. 
And  this  the  plaintiff  prays  may  be  enquired  of  by  the  country/9  &c. 

Demurrer,  stating  the  following  grounds : — That  the  second .  new  assign- 
ment does  not  state  how  or  in  what  manner  the  bill  therein  mentioned  is 
a  different  bill  of  exchange  from  that  mentioned  in  the  preceding  plea:  that 
it  attempts  to  confess  and  avoid  that  plea,  and  yet  does  not  allege  and 
show  some  other  bill  as  being  the  identical  bill  of  exchange  declared  upon 
in  the  first  new  assignment :  "  That  the  second  new  assignment  attempts 
to  traverse  and  put  in  issue  the  identical  mode  in  which  the  bill  of 
exchange  set  forth  in  the  plea  to  the  first  new  assignment  was  accepted,  made, 
and  indorsed  with  notice  thereof  as  therein  mentioned,  whereas  the  plaintiff 
ought  to  have  traversed  and  put  in  issue  the  existence  and  substance  thereof, 
or  to  have  newly  assigned  and  sufficiently  set  forth  some  other  bill  of  exchange 
as  that  upon  which  the  plaintiff  hath  declared  in  the  second  new  assignment." 
That  although  the  second  new  assignment  alleges,  that  the  bill  mentioned  in 
the  plea  to  the  first  new  assignment  is  not  the  same  as  the  bill  mentioned  in 
that  new  assignment,  and  although  it  attempts  by  inference  to  set  forth 
another  and  a  different  bill,  it  does  not,  as  it  ought  to  do,  conclude  with 
*a  verification,  but  tenders  an  issue  to  the  country,  thereby  precluding  r*oi5 
the  defendant  from  offering  a  new  and  material  answer  to  that  new  L 
assignment :  that  the  second  new  assignment  attempts  to  traverse  matter  of 
inducement :  that  it  puts  in  issue  matter  not  properly  issuable,  and  not  in 
controversy  between  the  parties ;  and  that  it  is  argumentative.  Joinder  in 
demurrer.    In  Michaelmas  term  1833  (Nov.  8th),  the  demurrer  was  argued  by 

Mantel  for  the  defendant.  The  application  to  the  defendant's  last  plea  is 
bad  for  the  several  reasons  stated.  It  is  no  answer  to  the  plea  to  say  that  the 
bill  therein  mentioned  is  not  the  same  as  that  described  in  the  first  new  as- 
signment ;  the  plaintiff  should  have  denied  its  existence,  or  in  some  other  way 
substantially  traversed  the  matter  of  the  plea.  Among  other  authorities  to 
prove  this,  and  to  show  what  would  be  the  proper  mode  of  pleading,  are  Sprigg 
v.  Neal,  3  Lev.  92,  Freestone  v.  Stanford,  Cro.  Eliz.  355,  Freestone  v.  Grouch, 
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Cro.  Elii.  492,  Odiham  v.  Smith,  Cro.  Elix.  589,  Goldsb.  191, f^;  Bourne  v. 
Taylor,  10  East  189,  Pratt  v.  Groome,  15  East,  235,  the  precedent  in  3  Wentw. 
151, 3  Ghittj  on  Pleading,  p.  1218.,  note  5th  ed.  Besides  the  plaintiff,  by  the 
replication  demurred  to  introduces  new  matter :  he  suggests  the  existence  of  a 
different  bill  from  that  already  pleaded  to  by  the  defendant ;  and  at  the  same 
time,  by  concluding  to  the  country,  he  shuts  out  the  defendant  from  making 
toy  answer  as  to  this  new  bill.  There  might  in  reality  hare  been  six  bills  for 
the  same  amount,  accepted  at  the  same  date,  and  otherwise  alike;  suppose  the 
*2161  pl*)n*iff  *°  declare  on  one  of  these,  and  the  ^defendant  to  plead  a 
-*  defence,  the  plaintiff  then  to  reply,  "  I  did  not  mean  to  declare  upon 
that  bat  on  a  second/'  which  he  points  out.  Surely  the  defendant  ought  to 
hive  an  opportunity  of  answering  as  to  that  bill. 

Erie  oontriSh.  According  to  the  argument  last  used,  pleading  might  be 
continued  ad  infinitum.  The  plaintiff  in  his  replication  to  the  former  plea, 
sew  assigned,  according  to  the  suggestion  of  Patteson  J.,  pointing  out  the 
distinction  between  the  bill  mentioned  in  the  plea  and  that  declared  upon  ; 
and  the  defendant  having  pleaded  a  further  plea  in  answer  to  the  new  assign- 
ment, the  plaintiff  now  traverses  a  material  fact  in  that  farther  plea,  namely, 
that  the  bill  of  exchange  therein  mentioned  is  the  supposed  bill  of  exchange 
above  newly  assigned.  It  has  indeed  been  held,  that  wherever  a  particular  fact 
in  the  opposite  party's  plea  is  selected  and  denied,  the  replication  in  which 
such  traverse  is  token  must  conclude  with  an  averment :  Baynham  v.  Matthews. 
2  Stra.  871 ,  Smith  v.  Dovers,  Doug.  428.  But  it  is  laid  down  in  Hedges  v. 
Sandon,  2  T.  R.  439,(6)  and  is  now  clearly  established,  that  where  the  replication 
is  in  effect  a  denial  of  the  whole  substance  of  the  plea,  it  may  conclude  to  the 
country.  In  Calvert  v.  Gordon,  7  B.  &  C.  809,  the  declaration  was  in  debt  on 
a  bond,  conditioned  that  a  clerk  (for  whom  the  defendant  was  surety)  should 
faithfully  account :  plea  that,  until  the  giving  of  a  certain  notice,  he  did  so 
account :  replication,  that  before  the  notice,  he  collected  sums  amounting  to 
2000/.,  for  which  he  did  not  account,  and  the  like  as  to  divers  sums  collected 
♦91 71  after  the  notice :  rejoinder,  that  the  sums  first  mentioned  in  the  *replica- 
-*  tion  were  three,  vis.  1(00/.  from  A.,  500/.  from  B.,  and  the  residue 
from  C.,  and  that  the  clerk  duly  accounted  for  them  :  the  like  rejoinder  as  to 
the  sums  collected  after  notice :  surrejoinder,  that  the  several  sums  mentioned 
in  the  replication  were  other  and  different  sums,  which  the  clerk  collected  and 
did  not  account  for.  The  surrejoinder  concluded  to  the  country,  and  was 
demurred  to  on  that  ground,  but  held  good.  That  class  of  cases  may  also  be 
cited  for  the  plaintiff,  where,  to  a  declaration  in  assumpsit,  the  defendant  has 
pleaded  a  former  recovery  for  the  non-performance  of  the  same  promises,  and 
the  plaintiff  has  replied  that  the  promises  were  not  the  same,  concluding  to 
the  country,  and  no  objection  appears  to  have  been  taken  on  that  account. 
Kitchen  v.  Campbell,  3  Wils,  301,  Seddon  v.  Tutop,  6  T.  R.  607,  Lord  Bagot 
«.  Williams,  3  B.  &  C.  235.  And  if  the  plea  may  conclude  to  the  country,  there 
can  be  no  need  to  set  out  the  subject-matter  of  it  specifically,  in  the  form  of  a 
new  assignment. 

Mdmel  in  reply.  Upon  principle,  the  replication  to  a  plea  of  a  judgment 
recovered  ought  to  conclude  with  a  verification,  when  it  is  denied  that  the 
causes  of  action  are  the  same.     (He  was  then  stopped  by  the  court.) 

Lord  Dknman,  C.  J.  We  are  disposed  to  give  both  parties  leave  to 
amend. 

Parks  J.  The  plaintiff  is  wrong  in  his  replication :  if  he  disputed  the 
existence  of  the  bill  set  forth  by  the  defendant  in  his  plea  to  the  new  ansign- 
Mia-i  ment,  he  ought  *to  have  denied  it.  The  defendant's  first  plea  was  bad, 
J  for  it  amounted  to  the  general  issue ;  but  the  plaintiff  waived  that  by 
pleading  over.  Then,  upon  his  new  assigning,  the  parties  were  in  the  same 
condition  as  if  the  pleadings  had  begun  de  novo. 

(«)  8ee  1  Wms.  Saund.  299  c  note  (6).  (6)  See  1  Wms.  Saund.  108  a.  note  (8). 
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Taunton  J.  I  have  had  some  doubt*,  but  I  am  now  fully  satisfied  that 
the  plaintiff  must  amend. 

Patteson  J.  The  ground  on  which  I  decided  against  the  plaintiff's  ori- 
ginal replication  was,  that  by  stating  that  the  bill  of  exchange  mentioned  in 
the  defendant's  plea  was  not  the  same. as  that  first  described  in  the  declaration, 
he  acknowledged  the  existence  of  the  second  bill,  and  therefore  his  replication 
should  have  concluded  with  an  averment,  so  as  to  give  the  defendant  an  oppor* 
tunity  of  answering  what  was  said  of  the  bill  really  intended  to  be  sued  upon, 
he  having  by  mistake  answered  to  a  different  bill.  The  state  of  things  was 
the  same  upon  the  replication  to  the  plea  to  the  new  assignment;  and  it  would 
have  been  so  if  the  same  pleadings  bad  recurred  fifty  times. 

The  court  save  the  plaintiff  leave  to  amend  without  imposing  any  terms. 

The  amended  replication  was  as  follows : — "  That  the  defendant  did  not 
write  his  the  defendant's  name  and  a  qualified  acceptance,  according  to  the 
form  of  the  statute  in  such  case,  &o.  upon  the  said  piece  of  blank  paper  having 
a  three  shilling  and  sixpenny  stamp  thereon,  as  in  the  said  plea  of  the  defend* 
ant  by  him  above  pleaded  to  the  plea  of  the  plaintiff  by  him  above  pleaded  by 
way  of  new  assignment,  Ac.  is  mentioned,  in  *manner  and  form  as  the  r*Qig 
defendant  hath  above  in  that  plea  in  that  behalf  alleged.1'  Conclusion  ■- 
to  the  country.  General  demurrer,  and  joinder.  The  demurrer  was  now 
argued  by 

Mantel  for  the  defendant.  The  replication  is  bad,  because  it  does  not 
answer  the  whole  of  the  plea.  The  plea  first  states  that  the  defendant  wrote 
his  name  and  a  qualified  acceptance  on  blank  paper ;  the  plaintiff  in  his  repli- 
cation denies  that :  but  then  the  plea  adds,  that  the  paper  was  delivered  to 
Eldred  for  the  purpose  of  his  drawing  thereon  a  bill  at  nine  months,  and  ht 
drew  upon  it  a  bill  at  six,  which  was  indorsed  and  delivered  to  Silver,  who 
indorsed  it  to  the  plaintiff;  that  the  indorsees  had  given  no  consideration,  and 
that  they  knew  the  purpose  for  which  the  bill  was  delivered  to  Eldred.  To 
this  there  is  no  answer;  and  if  either  part  of  the  plea,  separately  pleaded, 
would  have  constituted  a  good  defence,  that  part,  if  found  for  the  defendant 
by  a  jury,  Spilsbury  v.  Micklethwaite, .  1  Taunt  146,  or  unanswered  in 
pleading,  is  sufficient  to  defeat  the  action.  It  might,  perhaps,  have  been  con- 
tended that  the  plea  was  bad  for  duplicity,  but  that  objection  is  now  waived ; 
"  unless  the  party  demurs  for  doubleness,  he  is  bound  to  answer  all  the  matters 
alleged :"  Bolton  v.  Gannon,  1  Ventr.  272.  This  is  not  a  defect  cured  by  4 
Ann.  c.  16,  s.  1 ,  for  sufficient  matter  does  not  appear  in  the  pleadings  upon 
which  the  court  may  give  judgment. 

Erie  contra.  The  replication  is  now  amended  according  to  the  suggestions 
of  the  court  on  the  last  ^argument  To  have  pleaded  any  plea  amount-  r+ooQ 
ing  to  a  new  assignment,  which  must  have  concluded  with  a  verifica-  *• 
tion,  would  have  led  to  infinity  of  pleading;  the  plaintiff  could  not,  in 
assumpsit,  put  the  whole  of  the  facts  in  isme  by  a  general  plea,  like  de 
injurul :  all,  therefore,  that  he  could  do  was,  to  tender  issue  on  some  material 
fact,  which,  if  contradicted,  left  the  defendant  no  case.  Here  the  defendant 
puts  forward  a  bill  which  he  affects  to  mistake  for  that  declared  upon  by  the 
plaintiff.  To  bear  out  the  plea,  he  must  show  that  he  was  the  acceptor  of  that 
supposed  bill.  We  deny  his  acceptance  of  the  bill  in  that  plea  mentioned ; 
and  if  he  was  not  the  maker  of  such  acceptance,  he  has  failed  to  show  his  con- 
nection with  any  such  bill :  the  whole  application  of  the  plea  to  the  present 
cause  is  gone,  the  drawing  and  indorsing  are  not  the  drawing  and  indorsing 
which- the  defendant  has  alleged.  The  issue  tendered  does,  in  fact,  question 
all  the  facts  pleaded,  for  the  plea  is  a  connected  series  of  propositions,  the 
foundation  of  which  is,  the  writing  of  an  acceptance  by  the  defendant  on  a 
piece  of  blank  paper.  All  depends  on  this  writing  being  the  same  as  he  repre- 
sents it  to  be.  He  now  contends  that  we  should  have  denied  the  delivery  of 
the  bill  to  Eldred  for  the  purpose  alleged;  but  if  the  defendant  did  not  write 
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the  acceptance  described  in  the  plea,  he  could  not  deliver  it  for  the  purpose  of 
a  bill  being  drawn  upon  it.  [Littledale  J.  Does  the  replication,  as  it 
stands,  put  in  issue  his  haying  accepted  ?]  It  denies  that  he  wrote  his  name 
ind  a  qualified  acceptance  on  the  said  paper  in  manner  and  form  as  the 
defendant  has  in  his  plea  in  that  behalf  alleged ;  and  no  other  acceptance  is 
♦ooii   pleaded.   It  is  unnecessary  now  to  discuss  the  doctrine  that,  where  a  de» 

.  J  fendant  pleads  two  defences  in  one  plea,  the  plaintiff,  if  he  does  not 
demur,  must  answer  both;  but  if  the  replication  here  had  been  double,  it 
would  unquestionably  have  been  demurred  to. 

Mantel  in  reply.  It  is  consistent  with  the  pleadings  that  the  defendant 
may  have  accepted  generally,  and  that  would  still  leave  a  sufficient  defence  on 
the  latter  part  of  the  defendant's  plea.  [Littledale  J.  The  plea  to  the 
new  assignment  does  not  state  that  the  defendant  accepted  without  considera- 
tion, and  for  the  accommodation  of  Eldred.]  But  it  states  the  purpose  for 
which  the  bill  was  delivered,  and  that  the  indorsees  knew  it. 

Lord  Penman  C.  J.  This  question  arises  on  a  singular  state  of  pleadings. 
(His  Lordship  then  stated  them,  to  the  end  of  the  new  assignment.)  To  this 
the  defendant  answers,  that  he  wrote  that  acceptance  also,  being  a  qualified 
one,  on  a  blank  paper,  and  delivered  the  paper  so  written  upon  to  Eldred,  for 
the  purpose  of  his  drawing  thereon  a  bill  at  nine  months ;  that  Eldred  drew 
upon  the  paper  a  bill  at  six  months,  and  indorsed  and  delivered  the  same, 
being  the  bill  above  newly  assigned,  without  any  good  consideration,  to  Silver, 
who,  without  consideration,  indorsed  the  same  to  the  plaintiff;  and  that  these 
two  parties  knew, — not  that  the  acceptance  had  been  given  to  Eldred  without 
consideration,— -but  that  the  said  paper  had  been  delivered  to  Eldred  for  the 
purpose  aforesaid  (that  is  of  having  a  bill  at  nine  months  written  upon  it),  and 
that  the  bill  was  written  upon  it  after  the  acceptance.  Then  the  plaintiff 
replies,  that  the  defendant  did  not  write  his  name  and  a  qualified  accept- 
40A01  ance  on  lb®  Bud  piece  of  *blank  paper,  as  in  the  defendant's  plea  is 
-*  above  pleaded,  in  manner  and  form  as  the  defendant  has  in  that  plea 
alleged.  The  defendant  alleges  that  th«  bill  new  assigned  is  a  paper  in 
respect  of  which  the  several  things  have  been  done  which  were  stated  in  his 
plea :  the  replication  is,  that  it  is  not  a  paper  to  which  the  facts  in  that  state- 
ment will  apply  :  it  puts  in  issue  this  being  a  paper  concerning  which  any  of 
those  facts  can  be  asserted.  It  would  be  a  sufficient  issue  for  the  determina- 
tion of  the  cause  by  a  jury,  whether  or  not  the  paper  newly  assigned  was  the 
paper  of  which  these  facts  were  stated.  The  case  from  Ventris  answers  any 
argument  as  to  duplicity  in  the  plea ;  but  the  facts  here  are  brought  to  such 
an  issue  as  would  give  the  plaintiff  the  advantage  of  meeting  by  his  proof  the 
whole  of  the  defendant's  case. 

Littledalb  J.  The  effect  of  the  first  new  assignment  was  this :  all  that  is 
slated  in  the  plea,  as  to  the  making  and  delivery  of  the  acceptance,  and  the 
drawing  and  indorsing  of  the  bill,  therein  described,  may  be  true ;  but  the 
plaintiff  alleges  that  the  bill  on  which  he  declares  is  another  and  a  different 
bill,  for  that  it  was  and  is  a  bill  accepted  by  the  defendant  generally.  The 
defendant  might  then  have  traversed  the  fact  that  that  bill  was  so  accepted, 
or  might  have  said  that  it  was  accepted  specially,  and  concluded  to  the  country. 
But  instead  of  that,  he  answers  that  the  plaintiff  wrote  his  name  and  a  qualk 
fied  acceptance  on  a  blank  paper,  and  delivered  the  paper  to  Eldred  for  the 
purpose  of  his  drawing  upon  it  a  bill  at  nine  months,  and  goes  on  to  state  the 
drawing  and  endorsing  of  a  bill  on  that  paper,  and,  the  other  facts  connected  with 
#2231  it>  an(l  th**  it  *u  t°G  bill  *newly  assigned.  The  plaintiff  now  replies 
J  that  he  did  not  write  his  name  and  a  qualified  acceptance  on  the  said 
blank  paper  in  manner  and  form,  &c.,  and  concludes  to  the  country.  This  is 
the  state  of  the  pleadings.  The  plaintiff  alleges  that  the  bill  declared  upon 
was  accepted  generally;  the  defendant  says  that  a  qualified  acceptance  was 
written  on  bunk  paper,  and  that  the  bill  drawn  upon  that  paper  is  the  one 
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referred  to  by  the  plaintiff:  he  again  replies,  "  the  paper  on  which  the  hill  I 
apeak  of  was  drawn,  had  not  the  qualified  acceptance  described  by  you."  The 
defendant,  instead  of  at  once  going  to  the  country  on  the  plaintiffs  new  assign- 
ment, has  entered  into  a  particular  statement  of  facts ;  the  plaintiff  selects  one 
of  the  most  material  of  those  facts,  and  tenders  issue  upon  it ;  and  I  do  not 
well  see  how  any  other  issue  could  have  been  taken. 

Patteson  J.  I  am  inclined  to  think  that  the  present  replication  would 
have  been  a  good  answer  to  the  original  plea ;  but  it  is  unnecessary  to  decide 
that.  Upon  these  pleadings,  the  plaintiff  is  clearly  entitled  to  judgment. 
The  first  plea  states  a  case  of  fraud ;  that  an  acceptance  was  given  for  accom- 
modation, with  an  understanding  that  a  bill  at  nine  months  should  be  written 
over  it,  but  the  drawer  fraudulently  made  the  bill  payable  at  six ;  and  then, 
to  obviate  any  answer  as  to  the  plaintiff  being  a  bon£  fide  holder,  it  is  added 
that  the  bill  was  passed  to  Silver,  and  from  him  to  the  plaintiff,  without  value : 
and  the  plea  goes  even  further,  for  it  states  that  both  indorsees  knew  the 
original  circumstances  of  the  drawing,  To  this  plea  the  plaintiff  at  first 
replied,  not  denying  the  existence  of  such  a  *bill  as  was  set  up  by  the  pool 
defendant,  but  alleging  that  the  bill  declared  upon  by  him  was  a  dif-  L 
ferent  one,  and  concluding  to  the  country.  This  was  demurred  to.  It 
appeared  to  me,  at  first,  that  there  was  nothing  in  the  objection ;  but  after- 
wards I  thought  myself  bound  by  the  decisions,  and  by  good  sense,  to  hold 
that  the  plaintiff,  by  saving  "the  bill  I  declare  upon  is  a  different  bill/9 
admitted  the  existence  of  the  bill  pleaded,  and  therefore  ought  to  have  given 
the  defendant  an  opportunity  to  answer  what  he  had  said  of  that  bill,  by  con- 
cluding with  a  verification.  The  plaintiff  amended,  and  concluded  his  new 
assignment  with  a  verification.  The  defendant,  in  his  plea  to  the  new  assign* 
ment,  again  stated  the  case  of  fraud,  omitting  the  want  of  consideration  as 
between  the  defendant  and  Eldred,  but,  in  other  respects,  as  before.  The 
plaintiff  again  replied  that  the  two  bills  were  not  the  same,  and  concluded  to 
the  country ;  and  it  was  contended  that  the  replication  was,  in  effect,  a  second 
new  assignment,  and  admitted  the  existence  of  the  bill  previously  pleaded  by 
the  defendant ;  that  the  replication,  therefore,  should  have  concluded  with  a 
verification,  and  that  the  same  must  be  done,  toties  quoties,  so  long  as  the 
same  course  of  pleading  continued.  Leave  was  given  to  amend  again,  and  the 
plaintiff  now  tenders  issue  upon  this  fact ;  that  the  defendant  did  not  write 
his  name  and  a  qualified  acceptance  on  the  piece  of  blank  paper  mentioned  in 
the  plea  to  the  last  new  assignment,  in  manner  and  form,  Ac.  He  thus  puts 
in  issue  the  very  beginning  of  the  alleged  fraud.  Then  it  is  argued  that, 
striking  out  of  the  plea  all  the  matter  upon  which  an  issue  is  taken,  enough 
remains  to  support  the  action,  and  Bolton  v.  Cannon,*  1  Yentr.  272,  is  r*225 
cited.  But  what  is,  in  fact,  left  ?  All  that  relates  to  the  writing  of  *- 
the  acceptance  is  gone ;  it  only  appears  that  Eldred  drew  on  the  said  piece  of 
paper  a  bill  of  exchange,  which  is  the  bill  newly  assigned,  and  indorsed  it  with- 
out any  sufficient  consideration  to  Silver,  who  indorsed  without  any  sufficient 
consideration  to  the  plaintiff.  But  this  is  not  enough ;  for  if  the  drawer  of  a 
bill  draws  it  for  a  good  consideration,  he  may  indorse  it  over  as  a  present ;  and 
it  has  often  been  held  that  if  an  indorsee  has  given  any  consideration  for  a  bill, 
lie  may  recover  the  whole  amount,  and  hold  the  surplus  above  what  is  due  to 
him,  as  trustee  for  the  next  party  entitled.  The  plea,  indeed,  goes  on  to  say 
that  Silver  and  the  plaintiff,  at  the  time  of  the  indorsements,  "  knew  that  the 
said  piece  of  paper  so  written  upon  and  stamped  as  aforesaid  was  so  delivered 
by  the  defendant  to  the  said  Joseph  Wright  Eldred  for  the  purpose  aforesaid/1 
but,  by  the  present  hypothesis,  all  that  related  to  that  purpose  in  the  former  part 
of  the  plea  is  struck  out,  consequently  averment  means  nothing.  This  is  an 
answer  to  the  case  cited  from  Ventris.  The  result  of  the  whole  is,  that  the 
defendant  in  this  plea  alleges  a  case  of  fraud,  and  the  very  inception  of  that 
fraud  is  denied  by  the  plaintiffs  replication.  The  judgment,  therefore,  must 
be  for  the  plaintiff. 
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Williams  J.    I  am  of  the  same  opinion.    The  replication  puts  in  issue 

the  real  subject  of  dispute  between  these  parties,  namely,  whether  there  ever 

*92fi-i    was  such  a  qualified  acceptance  as  the  defendant  alleges.     It  answers* 

J    the  whole  plea,  and  tenders  issue  on  a  fact  by  which  the  cause  may 

be  decided.  Judgment  for  the  plaintiff. 


The  KING  v.  The  Inhabitants  of  GOSFORTH.    May  3A 

A  person  hiring  a  house  and  stable  for  a  year  in  a  parish  under  different  landlords,  at 
rents  amounting  together  to  10/.,  holding  such  house  and  stable,  and  residing  in  the 
house,  for  the  year,  and  paying  the  whole  rent,  acquired  a  settlement  in  such  parish, 
under  the  act  59  G.  8,  e.  50,  though  the  house  and  stable  were  entirely  separate 
from  each  other. 

On  appeal  against  an  order  removing  Ann  Birkett  from  the  township  of 
Whitehaven,  to  the  parish  of  Gosforth,  both  in  Cumberland,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  court  upon  a  case,  by  which  it 
appeared  that  the  pauper's  alleged  settlement  in  Whitehaven  was  derived  from 
her  father.  The  father,  while  the  act  of  59  G.  3,  c.  50,  was  in  force,  namely,  in 
1823,  hired  for  a  year,  of  a  Mr.  Falcon,  a  dwelling-house  in  the  township  of 
Whitehaven,  at  the  yearly  rent  and  at  the  yearly  value  of  8/.  He  also  hired 
for  the  same  year  a  stable  in  the  same  township  of  a  Mr.  Grayson,  at  the  yearly 
rent  and  yearly  value  of  6i.  6*.  The  stable  was  not  under  the  same  roof  with 
the  dwelling-house,  nor  immediately  contiguous  or  appurtenant  thereto,  but 
stood  in  a  different  street,  upwards  of  200  yards  off.  He  held  and  occupied 
both  the  dwelling-house  and  stable,  and  dwelt  in  the  dwelling-house,  for  the 
whole  year,  and  paid  the  whole  year's  rent  for  them.  The  question  was, 
whether,  by  the  occupation  of  a  dwelling-house  and  stable  under  these  circum- 
stances, the  father  acquired  a  settlement  in  Whitehaven. 
#20~-i  *  CoUman  and  Armstrong,  who  were  to  have  supported  the  order  of 
'  -*  sessions,  admitted  that  they  could  not  effectually  distinguish  the  case 
from  Rex  v.  Tadcaster,  4  B.  &  Ad.  703,  which  was  decided  after  this  case  was 
granted.  That,  indeed,  was  under  a  different  statute ;  but  the  act  59  G.  3,  c. 
50,  which  applies  to  the  present  case,  is,  perhaps,  less  favourable  than  6  G.  4, 
e.  57.  [Pattsson  J.  We  recognised  the  authority  of  Rex  v.  Tadcaster,  the 
other  day,  in  Rex  v.  Banbury,  Ante,  p.  136.]  The  court  there  said  that  Rex 
v.  Tadcaster  had  gone  to  the  extreme  verge  of  the  law. 

Lord  Den  man,  C.  J.  That  observation  strengthens  the  authority ;  since 
the  court,  notwithstanding  the  opinion  so  expressed,  felt  themselves  bound  by 
the  decision.     The  order  must  be  quashed. 

Pattxson  and  Williams  Js.  concurred,  (a) 

Order  of  sessions  quashed. 

Wtghtman  was  to  have  argued  against  the  order  of  sessions. 

(a)  Littlidali  J.  was  absent 


♦228]  *The  KING  v.  The  Inhabitants  of  IVER.(a) 

A  person  rented  two  houses  under  one  contiguous  roof,  having  distinct  outer  doors, 
and  no  internal  communication ;  he  took  the  whole  at  one  hiring,  but  paid  distinct 
rents  for  them  of  <W.  each  per  annum,  occupied  one  house  himself,  ana  allowed  his 
son  exclusive  possession  of  the  other : 

Edi,  mat  by  such  renting  and  occupation  for  a  year,  he  had  acquired  a  settlement 
under  6  Q.  4,  •.  67,  s.  2. 

On  appeal  against  an  order  of  justices,  removing  Edward  Ewer  from  the 

(«)  Hex  v.  Iverwas  decided,  January  22d,  1834;  but  it  haying  been  thought  con- 
venient that  this  ease  and  Rex  v.  Wootton  should  appear  together,  the  former  is  inserted 
hen,  and  is  omitted  in  the  Reports  of  Hilary  term,  1884,  6  B.  A  Ad. 
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parish  of  Iver,  in  the  county  of  Bucks,  to  the  parish  of  Rickmansworth,  in  the 
county  of  Herts,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this 
court  on  the  following  case : — 

The  pauper  never  gained  a  settlement  in  his  own  right.  His  father,  Henry 
Ewer,  in  1823,  took  a  house  in  Iver  of  Mr.  Franklin,  for  which  he  paid  67. 
per  annum,  and  also  1/.  per  annum  for  a  piece  of  land.  In  the  adjoining 
house,  also  belonging  to  Mr.  Franklin,  lived  another  tenant  of  the  name  of 
Dean.  No  other  building  adjoined  either  of  the  two  houses.  There  was  no 
internal  communication  between  them,  and  there  was  a  separate  outer  door  to 
each.  Each  house  had  a  chimney  running  up  back  to  back  in  the  partition 
wall  between  the  houses,  and  there  was  one  continuous  roof  over  the  two 
houses.  A  few  days  previous  to  January,  1830,  Dean  quitted,  and  Henry 
Ewer  proposed  to  Mr.  Franklin  to  take  Dean's  house  instead  of  his  own.  Mr. 
Franklin  agreed,  if  Henry  Ewer  could  find  a  tenant  for  the  other.  Henry 
Ewer  brought  his  son  William  Ewer  to  Franklin,  who  refused  to  take  him  as 
tenant  Henry  Ewer  then  agreed  with  Franklin  to  become  tenant  for  the 
whole,  and  to  pay  6/.  for  each  house,  and  1/.  for  the  land,  that  is,  13J.  a  year; 
and  thereupon  Henry  Ewer  went  *into  the  occupation  of  Dean's  house,  rtooo 
and  let  his  son  into  the  possession  of  the  other ;  and  the  son  with  his  *- 
family  continued  in  the  occupation  thereof  till  Michaelmas,  1831,  when  ha 
quitted,  and  Henry  Ewer  thereupon  gave  up  that  house  to  Mr.  Franklin,  who 
put  in  another  tenant.  Henry  Ewer  paid  the  132.  rent  to  Michaelmas,  1831, 
and  Mr.  Franklin  gave  him  at  each  Michaelmas  a  separate  receipt  for  the  rent 
of  each  house.  From  1828  to  Michaelmas,  1831,  no  alteration  was  made  in 
the  two  houses.  While  the  two  houses  were  occupied  by  Dean  and  Henry 
Ewer,  and  subsequently,  while  they  were  occupied  by  Henry  Ewer  and  his 
son,  the  occupier  of  each  house  was  separately  assessed  to  the  poor-rate.  Henry 
Ewer  did  not  pay  his  son's  poor-rate,  nor  did  he  use  any  part  of  his  son's 
house.  The  question  for  the  opinion  of  the  court  was,  whether  Henry  Ewer 
gained  a  settlement  in  Iver  by  renting  a  separate  and  distinct  dwelling-house 
or  building. 

Talfourd  Serjt.  and  Monro,  in  Michaelmas  term,  1833,  supported  the  order 
of  sessions,  and  cited  Bex  v.  Tadcaster,  4  B.  &  Ad.  703,  as  decisive  on  this 
case.  Parke  J.  mentioned  Bex  v.  Macclesfield,  2  B.  &  Ad.  870.  No  one  being 
present  to  oppose  the  order,  the  case  stood  over  till  Hilary  term,  1834,  when 

B.  Andrew*,  who  then  appeared  for  the  appellants,  was  called  upon  by  the 
court.  The  material  words  of  6  Or.  4,  o.  57,  s.  1.,  upon  which  the  present 
question  turns,  are,  that  no  person  shall  acquire  a  settlement  in  any  parish 
by  renting  a  tenement,  "  unless  such  tenement  shall  consist  of  a  separate  and 
distinct  dwelling-house  *or  building,  or  of  land,  or  of  both,"  bond  fide  p*230 
rented  by  such  person  in  such  parish  for  10/.  a  year  for  one  whole  year,  L 
"nor  unless  such  house  or  building,  or  land,  shall  be  occupied  under  such 
yearly  hiring,"  and  the  rent  for  the  same,  to  the  amount  of  10/.,  paid  for  one 
whole  year  at  least.  The  appellants  contend  that  a  person  renting  one  dwelling* 
house  which  he  inhabits,  and  one  which  he  allows  to  be  occupied  by  another 
person,  the  two  rents  together  amounting  to  10/.  a  year,  does  not  acquire  a 
settlement  under  the  statute.  Bex  v.  Tadcaster,  4  B.  &  Ad.  708,  and  see  Bex 
v.  Gosforth,  ante,  p.  226,  established  that  a  settlement  might  be  gained  by 
renting  a  dwelling-house  and  a  distinct  building;;  but  no  case  has  yet  deter- 
mined the  point  here  made  by  the  appellants.  In  Bex  v.  Ditcheat,  9  B.  &  0. 
175,  Bayley  J.  (who  differed  from  the  other  judges)  thought  that,  to  gain  a 
settlement  under  the  statute,  the  party  renting  must  occupy  the  whole  of  the 
rented  premises,  and  not  underlet  any  part.  Littledale  J.,  though  of  a  con* 
trary  opinion,  said,  "  it  might  hate  been  otherwise  if  he  had  underlet  the 
whole  house,  and  occupied  no  part;"  and  Parke  J.  grounded  his  judgment  on 
the  express  words  of  the  statute.  It  probably  was  not  the  intention  of  the 
legislature  in  either  statute  to  dispense  with  the  "  dwelling"  in  the  tenement, 
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which  is  mentioned  jfi  59  Q*.  3,  o.  60,  as  one  of  the  conditions  of  acquiring  a 
settlement  by  the  renting  of  a  house.  The  words  of  6  G.  4,  c.  57,  s.  1,  are 
indeed  different  in  that  respect,  but  it  is  clear  they  do  not  permit  a  settlement 
to  be  gained  by  the  renting  of  a  dwelling-house,  no  part  of  which  is  occupied 
~>«li  by  the  person  hiring.  The  party  must  rent  at  10/.,  and  occupy  a  *"  sepa- 
J  rate  and  distinct  dwelling-house/'  or  a  separate  and  distinct  building, 

S which  clearly  means  something  different  from  a  dwelling-house,)  or  land,  or  a 
welling-houee  and  building,  dwelling-house  and  land,  or  building  and  land. 
It  is  no  where  said  that  he  may  become  settled  by  occupying  a  dwelling-house 
and  holding  another  dwelling-bouse;  and  "  a  separate  and  distinct  dwelling- 
bouse"  cannot  be  construed  to  mean  two,  though  under  the  same  roof.  This 
appears  to  have  been  the  opinion  of  Taunton  J.,  in  Rex  v.  Macclesfield,  2  B. 
$  Ad.  873.  [Lord  Dknman  C.  J.  You  say  that  if  a  man  held  forty  dwel- 
ing-houses  in  the  parish  at  9/.  a  year  each,  and  only  occupied  one,  he  would 
not  gain  a  settlement]  That  is  so.  [Pattbson  J.  It  would  be  so  under  1 
W.  I,  c.  18.]  The  first  section  of  that  act  declares  the  law  upon  the  point. 
[Taunton  J.  That  section  is  not  declaratory.  There  are  no  words  that  give 
it  such  an  effect,  (a)  [Patteson  J.  Your  argument  would  go  the  length  of 
showing  that,  even  if  the  party  rented  and  occupied  two  houses,  at  rents  together 
amounting  to  10/.,  he  would  not  gain  a  settlement.]  He  would  not,  if  he  did 
not  dwell  in  a  house  of  10/.  a  year  rent.  In  Bex  v.  Macclesfield,  the  attention 
of  the  court  was  not  sufficiently  called  to  the  effects  of  the  words  "  dwelling- 
house"  and  "  building,"  as  used  in  contradistinction.  [Lokd  Dknman  G.  J. 
That  case  is  very  like  the  present.]  There  the  premises  were  all  held  at  an  entire 
rent;  one  garret  extended  over  the  whole  upper  part,  and  the  portion  said  not 
woqi  1°  "ave  ^een  occupied  by  the  *pauper  was  not  strictly  underlet;  it  only 
J  appears  that  the  pauper  put  up  a  bed  in  it,  and  the  persons  who  slept 
there  paid  him  a  certain  sum  per  week. 

Lord  Denman  C.  J.  It  is  obvious  that  in  this  act  the  legislature  had 
something  in  view  which  it  is  very  doubtful  if  they  have  effected.  We  will 
take  time  to  look  into  the  statutes.  Our.  adv.  vult 

On  a  subsequent  day  in  the  same  term. 

Lord  Dknman  G.  J.  said :  In  Bex  v.  Iver,  we  are  of  opinion,  on  reference 
to  the  statutes,  that  the  renting  of  the  two  houses  did  confer  a  settlement 
under  6  G.  4,  c.  57.    The  order  of  sessions  will  therefore  be  confirmed. 

Order  of  sessions  confirmed. 

a)  The  second  section  Is  retrospective  and  declaratory :  Rex  v.  Dursley,  8  B.  &  AcL 
the  first  is  prospective  only:  Bex  v*  Ruthin,  4  B.  &  Ad.  216. 


The  KING  v<  The  Inhabitant*  of  WOOTTON.    May  Sd. 

A  settlement  was  gained  under  6  G.  4,  e.  67,  by  renting,  tinder  distinct  hiripgs,  of  the 
same  owner,  for  the  same  year,  two  dwelling-houses,  (one  of  which  the  tenant  under- 
let, and  never  personally  occupied,)  at  the  rents  of  SL  and  6/.  a  year  in  different 
parts  of  a  parish. 

On  appeal  against  an  order  removing  Robert  Hall  and  his  family  from  the 
parish  of  Wootton,  in  Oxfordshire,  to  the  parish  of  St.  Mary  in  Wallingford, 
Berkshire,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  court 
upon  the  following  case  :— 

The  pauper,  Robert  Hall,  being  legally  settled  in  the  parish  of  St.  Mary, 
about  the  year  1800,  became  tenant  of  a  cottage  in  the  parish  of  Wootton,  at 
the  yearly  rent  of  8/.,  and  resided  in  it,  with  his  wife  and  family,  until  Feb- 
»2gg«.  ruary,  1832.  In  April,  1827,  a  son-in-law  of  the  *pauper  Robert  Hall 
J  applied  to  Hall's  landlord,  Mr.  Harris,  and  wished  to  become  his  tenant 
of  another  of  his  cottages  in  a  different  part  of  the  parish  of  Wootton :  Harris 
declined  taking  the  son-in-law  as  his  tenant,  but  agreed  to  let  the  cottage  to 
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the  pauper  at  5Z.  a  year.  The  pauper  never  occupied  this  last-mentioned  cot- 
tage ;  but  on  the  same  daj  he  let  it  at  the  same  rent  to  his  son-in-law,  who 
immediately  took  possession  of  it,  and  resided  in  it  for  about  three  years  and 
a  half,  when  he  quitted  it,  and  the  possession  thereof  was  forthwith  given  to 
and  accepted  by  Mr.  Harris.  The  rent  for  the  cottage  occupied  by  the  son-in- 
law  was  paid  by  him  to  the  pauper,  who  paid  the  rent  for  both  the  cottages  to 
Mr.  Harris;  and  Harris  gave  a  receipt  for  tho  same,  amounting  to  13/.,  stating 
that  such  sum  was  paid  by  the  pauper  for  one  year's  rent  of  the  two  cottages. 

Sir  Jame$  Scarlett  in  support  of  the  order  of  sessions.  The  settlement  in 
Wootton  was  acquired  before  the  passing  of  1  W.  4.  c.  18.,  which,  in  s.  1, 
after  reciting  the  second  section  of  6  G.  4.  c.  57.,  enacts,  "  that  from  and  after 
the  passing  of  this  act,  no  person  shall  acquire  a  settlement  in  any  parish  by 
or* by  reason  of  such  yearly  hiring  of  a  dwelling-house  or  building,  or  of  land, 
or  of  both,  as  in  the  said  act  expressed,  unless  such  house  or  building,  or  land, 
shall  be  actually  occupied(a)  under  such  yearly  hiring  in  the  same  parish, 
by  the  person  hiring  the  same,  for  the  term  of  one  whole  year,  at  the  least" 
Several  cases  show  that,  before  the  passing  of  that  act,  it  was  not  necessary 
*that  the  whole  of  the  premises  hired  should  be  actually  occupied  by  r^ooi 
the  person  hiring ;  and  the  first  section  of  the  act  is  not  retrospective.  ■- 
Bex  v.  Iver,  Ante,  p.  228,  decided  in  last  Hilary  term,  on  the  statute  6  G.  4. 
c.  57.,  is  in  point. 

Cooper  contra.  It  certainly  is  established  by  Rex  v.  Ruthin,  5  B.  &  Ad.  215, 
that  1  W.  4,  c.  18,  s.  1,  is  prospective  only :  the  present  case  therefore  turns 
on  6  G.  4,  o.  57,  s.  2.  It  may  be  a  question  whether  the  cases  have  conclu- 
sively decided  that  underletting  part  of  the  premises  hired  will  not  prevent 
the  gaining  of  a  settlement,  where  the  party  hiring  never  personally  occupied 
the  premises  underlet,  but  merely  took  them  and  put  in  another  tenant  But, 
assuming  that  to  be  decided,  the  present  case  is  distinguishable  from  Rex  v. 
Iver,  2  B.  &  Ad.  870,  on  this  ground,  that  the  two  houses,  here,  are  separate 
and  distinct  from  each  other,  and  in  different  parts  of  the  parish,  whereas,  in 
Rex  v.  Iver,  the  two  houses  were  adjoining  each  other,  had  one  continuous 
roof,  and  stood  together  apart  from  other  houses,  so  as  to  form  one  separate 
and  distinct  building.  The  question  therefore  arises,  whether  the  words  in 
the  statute,  "  unless  such  tenement  shall  consist  of  a  separate  and  distinct 
dwelling-house  or  building,  or  of  land,  or  of  both,"  apply  to  two  dwelling- 
houses  rented  in  different  parts  of  a  parish.  No  case  has  gone  so  far.  [Lit- 
tledale  J.  Suppose  the  person  lived  part  of  the  week  in  one  house  ana  part 
in  the  other.]  No  settlement  would  be  rained.  Two  dwelling-houses  do  not 
answer  to  the  words  of  the  statute.  In  Rex  v.  Macclesfield,  2  B.  &  Ad.  870, 
the  court  relied  upon  the  ^premises  forming  one  distinct  building.  ptoo* 
In  Rex  t;.  Tadcaster,  4  B.  &  Ad.  703,  it  was  held  that  a  house  and  L 
building  might  be  joined  to  give  a  settlement;  but  the  distinction  between 
that  case  and  the  present  appears  from  the  reason  there  given  by  Parke 
J.,  namely,  that  if  these  could  not  be  joined,  the  renting  of  a  dwelling- 
house  which  had  any  building,  even  a  pig-stye,  connected  with  it,  must  fail  to 
confer  a  settlement,  if  both  were  held  at  an  entire  rent,  though  of  100/. 
Littledale  J.  says  in  that  case,  that  a  tenement,  within  the  meaning  of  the 
statute,  may  consist  of  several  parts  not  contiguous  to  one  another ;  and  this 
is  not  disputed ;  but  "  a  dwelling-house"  cannot  be  held  to  consist  of  several 
dwelling-houses.  In  all  the  judgments  delivered  in  Rex  v.  Tadcaster,  4  B.  & 
Ad.  70§,  "dwelling-house"  and  "  building"  are  treated  as  distinct  things. 

Littledale  J. (6)  I  think  that  in  this  case  a  settlement  was  gained.  It 
is  nearly  the  same  in  its  circumstances  as  Rex  v.  Iver,  Ante,  p.  228 ;  but, 
independently  of  that  decision,  I  think  the  sense  of  the  words  in  question  is 
not  confined  to  a  single  dwelling-house.  The  tenement,  by  renting  which  a 
settlement  may  be  gained,  is  described  in  nearly  the  same  words  in  the  three 

See  Rex  v.  St  Nicholas  Rochester,  5  B.  &  Ad.  219. 
Loed  Dexmah  was  attending  the  Privy  Council. 
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ststntes,  59  G.  3,  o.  50,  6  O.  4,  c.  57,  and  1  W.  4,  c.  18 ;  and  I  take  the 
meaning  to  have  been,  that  the  tenement  should  consist  of  something  in  the 
nature  of  land ;  not,  for  instance,  tithes  ;  but  something  capable  of  a  regular 
occupation.  If  such  a  case  as  this  be  not  included,  the  language  of  the  act, 
MAgi  so  far,  fails  to  operate  according  to  *the  intention.  Looking  at  the 
J  words,  "  a  separate  and  distinct  dwelling-house  or  building,  or  land,  or 
both,"  I  think  it  makes  no  difference  whether  two  or  more  of  these  descrip- 
tions of  tenement  be  held,  or  one  distinct  and  separate  one  of  either  kind. 
All  that  is  requisite  is,  that  the  tenement  in  respect  of  which  a  settlement  is 
claimed  shall  be  either  one  or  another  of  those  three,  or  several  of  any.  The 
meaning  of  the  word  tenement  has  been  narrowed  by  these  acts,  but  not  to  the 
extent  contended  for. 

Patteson  J.  Rex  v.  Macclesfield,  2  B.  &  Ad.  870,  does  not  go  so  far  as 
this  case ;  the  decision,  if  it  had  gone  to  that  extent,  would  have  been  extra- 
judicial. But  I  am  of  opinion  that  the  renting  here  also  was  within  the  act* 
I  have  always  thought  that  the  words  "  a  separate  and  distinct  dwelling-house 
or  building,"  in  these  statutes,  meant,  separate  and  distinct  as  to  any  other 
person :  that  the  tenant  should  not  hold  part  of  a  house.  But  the  renting,  to 
give  a  settlement,  may  be  of  more  than  "  a  dwelling-house  or  building,  or  land, 
or  both,"  in  the  limited  sense  contended  for. 

Williams  J.  The  act  59  G.  3,  c.  50,  was  introduced  to  avoid  those  per- 
plexing discussions  which  had  arisen  as  to  the  kinds  of  tenement  which  had, 
before  that  time,  been  held  to  confer  a  settlement,  and  which,  being  sometimes 
made  up  of  small  items,  as,  for  instance,  a  cow-tenement  and  potato  land(a) 
were  very  litigious  and  vexatious.  That  statute,  therefore,  was  introduced, 
"2371  °°nmi^QeT  tQe  description  of  the  tenement  *in  question  to  land,  and 
J  houses  and  buildings.  But  then  it  became  necessary  to  provide  against 
the  joining  together  portions  of  different  houses  to  make  up  a  tenement,  which 
would  still  have  left  great  room  for  dispute;  and  therefore  it  was  enacted  in  59 
G.  3,  o  50,  (and  the  enactment  was  continued  in  the  subsequent  statutes,) 
that  the  dwelling-house  or  building  must  be  separate  and  distinct :  and  I  agree 
thatif  they  be  not  so,  a  settlement  cannot  be  gained.  But  the  meaning  of 
the  legislature  in  using  the  words  "  a  separate  and  distinct  dwelling-house  and 
building/'  no  doubt  was,  that  there  should  be  entire  holdings,  and  that  settle- 
ments should  not  be  sained  by  a  split  or  subdivided  tenement.  In  this  case  two 
things  were  held  by  the  tenant,  both  of  which  are  within  the  express  language 
of  the  act:  he  therefore  gained  a  settlement.      Order  of  sessions  confirmed. 

(a)  See  Bex  v.  Benneworth,  2  B.  &  C.  775. 
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Pauper  agreed  by  parol  to  go  to  W.,  a  flannel  manufacturer,  for  three  years,  to  learn 
flannel  wearing,  and  was  to  be  paid  half  his  earnings  and  find  himself  necessaries, 
and  the  master  to  have  the  other  half  for  teaching  him  the  art.  Pauper  went  into 
W.'s  employ,  and  wove  some  flannel ;  he  then  left  W.  by  consent,  and  went  to  E., 
another  flannel  manufacturer,  told  him  of  his  former  employment  with  W.,  and 
requested  E.  to  take  him  on  the  same  terms ;  but  E.  told  him  that  one  year  would  be 
long  enough,  if  he  was  a  good  boy.  They  had  also  some  conversation  as  to  what 
pauper  had  learnt  with  W.  The  sessions  further  stated,  "  that  the  pauper  agreed  to 
go  to  E.  for  twelve  months  to  learn  weaving,  and  E.  agreed  to  take  him,  and  teach  it, 
end  give  him  half  his  earnings ;"  and  that  the  pauper  went  to  E.,  and  worked  with 
him  for  the  year,  on  the  former  terms ;  they  also  found  that  the  pauper  could  not 
leave  or  be  turned  away  during  the  twelve  months ;  and  they  decided,  subject  to  a 
ease,  that  the  pauper  thereby  gained  a  settlement: 

BtM,  /notwithstanding  the  conclusion  drawn  by  the  sessions  as  to  the  power  of  leaving 
or  of  turning  away,)  that  the  object  of  the  pauper's  engagement  with  E.  was  learn- 
ing, not  service,  and,  therefore,  that  it  was  an  imperfect  contract  of  apprenticeship. 

Ox  appeal  against  an  order  removing  John  Stanley  and  his  family  from  the 
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parish  of  Newtown,  Montgomeryshire,  to  the  parish  of  Berriew  in  the 
oounty,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  court 
upon  the  following  case : — 

The  pauper  acquired  a  settlement  in  Berriew  as  a  servant  in  husbandry. 
Immediately  on  leaving  such  service,  when  he  was  twenty-one  years  old,  and 
unmarried,  and  without  child  or  children,  he  agreed  by  parol  with  John  Wil- 
liams, a  master  flannel  manufacturer  in  Newtown,  for  three  years  to  learn  the 
art  of  weaving  flannels,  and  was  to  be  paid  by  his  said  master  one  half  of  what 
he  could  get,  and  to  find  himself  meat,  drink,  clothes,  washing,  and  lodging, 
and  the  master  was  to  have  the  other  half  for  teaching  him  the  art  of  weaving. 
The  pauper  thereupon  went  and  remained  in  the  said  John  Williams1  employ 
six  weeks,  and  during  that  time  wove  for  him  two  pieees  of  flannel.    The 

Sauper  then  left  J.  W.  by  consent,  and  the  said  pauper  thereupon  applied  to 
ames  Evans,  another  master  flannel  manufacturer  in  Newtown,  to  take  him 
on  the  same  terms  as  J.  W.  had,  and  informed  him  of  his  having  *left  r^non 
J.  W.,  and  what  the  contract  with  him  was,  and  how  he  had  been  L 
employed  by  him,  and  particularly  that  he  had  been  employed  by  him  to  make 
slays,  and  could  throw  the  shuttle,  but  had  had  bad  slays  (a)  to  work  with : 
to  which  Evans  said  that  the  pauper's  having  had  bad  slays  to  weave  with 
would  improve  him,  and  as  to  throwing  the  shuttle  it  was  no  more  than  a 
tailor  threading  his  needle ;  that  he  would  take  him  on  the  same  terms  he  had 
been  with  J.  W .,  but  for  twelve  months  only,  adding  that  twelve  months  would 
be  long  enough  if  he  was  a  good  boy.  The  pauper  agreed  to  go  to  Evans  for 
twelve  months  to  learn  the  art  of  weaving,  and  the  said  Evans  engaged  to  take 
him  and  to  teach  him  the  art  of  weaving,  and  to  give  him  half  of  his  earnings. 
The  pauper  went  to  Evans  on  the  following  day,  and  continued  to  weave  flan* 
nels  in  his  master's  room,  from  his  master's  materials,  and  with  his  loom,  to 
the  end  of  the  year,  on  the  terms  originally  agreed  upon.  The  pauper  could 
not  leave  nor  be  turned  away  during  the  twelve  months,  and  was  paid  by  his 
master  one  half  of  what  he  earned,  and  his  master  kept  the  other  half  for 
teaching  him  the  trade.  He  found  himself  meat,  drink,  clothes,  washing  and 
lodging,  and  lodged  during  the  above  time  with  his  mother  in  the  parish  of 
Newtown.  After  his  time  was  up  with  Evans,  he  began  to  weave  by  the 
piece;  then  he  had  all  he  got,  like  other  workmen. 

J.  H.  Lloyd  and  Cowling  in  support  of  the  order  of  sessions.  This  was  a 
contract  of  hiring  and  service,  *and  not  an  imperfect  contract  of  appren-  r#oio 
tioeship.     The  sessions  have,  in  effect,  found  so,  by  stating  that  the  L 

Biuper  could  not  leave  or  be  turned  away  during  the  twelve  months.  [Lord 
knman,  C.  J.  They  have  stated  facts,  and  perhaps  assumed  that  as  a  con- 
sequence of  them,  which  does  not  follow.]  If  there  is  a  doubt  as  to  that,  the 
case  should  go  back  to  be  re-stated.  [Ltttusdalb  J.  They  state  that  the 
pauper  agreed  to  go  to  Evans  to  learn  woaving,  and  that  he  engaged  to  teach 
it  That  may  be  the  substance  of  what  passed  between  the  parties.  The  ses- 
sions are  not  obliged  to  set  down  the  very  words ;  it  is  more  regular  to  state 
the  effect.  See  Rex  v.  Shebbear,  1  East,  73.  Bex  v.  Grediton,  2  B.  &  Ad- 
493,  was  a  different  case  from  this;  there  the  sessions  bad  found  that  the  con- 
tract was  for  apprenticeship,  and  the  court  acquiesced  in  their  finding.  If 
the  sessions  may  decide  as  to  the  effect  of  the  contract,  they  may  say  what 
relation  it  created  between  the  parties.  Here  they  have  stated  that  the  parties 
had  a  certain  intention  in  entering  upon  the  engagement;  but  the  conclusion 
they  have  afterwards  drawn  from  the  facte,  as  to  tne  relative  rights  of  the  par- 
ties under  the  contract,  is  inconsistent  with  that,  and  is  now  said  to  be  erro- 
neous. If  their  finding  on  the  latter  point  is  not  conclusive,  the  case  ought 
to  be  sent  back,  in  order  that  they  may  state  whether  the  relation  of  master 

(a)  Slay,  or  stay,  a  weaver's  reed.  See  Johnson's  Dictionary  by  Todd.— That  part  of 
a  loom  which  strikes  up  the  work.    Ash's  Dictionary. 
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and  servant  was  created  here  or  not.  [Lord  Denman  C.  J.  They  most 
hare  winted  oar  direction  on  that  intermediate  fact,  or  they  would  not  have 
sent  the  case.]  The  question  is,  whether  this  court  will  confirm  the  judg- 
♦2411  ment  °*  *^e  8e8a*on8>  or  disturb*  it  upon  their  imperfect  finding.  Bex 
•*  «.  Eecleston,  2  East,  298,  where  the  contract  was  held  to  be  for  hiring 
and  service,  is  nearly  the  same  as  the  present  case,  and  neither  is  materially 
distinguishable  from  Rex  v.  Little  Bolton,  Gald.  367.  [Littledale  J.  Here 
the  object  for  which  the  pauper  agreed  with  Evans  was  to  learn ;  in  Rex  v. 
Eecleston,  2  East,  298,  the  agreement  was  that  the  pauper  should  serve, 
though  it  is  said  the  master  was  to  teach.  Pattison  J.  There  is  nothing 
here  that  shows  an  engagement  for  service,  except  the  finding  of  the  sessions 
that  neither  party  could  rescind  the  contract.  And  the  modern  cases  show 
that,  if  not  a  contract  to  serve,  it  was  a  defective  contract  of  apprenticeship.] 
The  inference  drawn  by  the  sessions  is  correct.  The  master  agreed  to  pay  the 
pauper  for  his  services,  as  well  as  to  teach  him,  and  the  services  were  of  value. 
The  pauper  was  to  find  himself  necessaries,  which  is  not  usually  the  case  in 
contracts  of  apprenticeship.  The  contract  was  only  for  a  year,  and  was  not 
even  reduced  to  writing. 

N.  R.  Clarke  contra*  Where,  on  the  statement  of  a  sessions  case,  it  is 
doubtful  whether  a  particular  fact  existed,  the  finding  of  the  sessions  may 
decide  it ;  but  where  the  sessions  state  all  the  facts,  and  then  draw  a  conclu- 
sion from  them,  this  court  is  not  bound  by  the  finding.  In  Rex  v.  St  Mar- 
garet's, King's  Lynn,  6  B.  ft  C.  97,  which  resembled  this  case,  the  court  held 
that  the  contract  was  an  imperfect  contract  of  apprenticeship,  though  the  ses- 
sions had  decided  that  the  pauper  gained  a  settlement  by  hiring  and  service. 
In  Bex  v.  Edingale,  10  B.  ft  G.  739,  this  court  put  the  same  construction  on 
4Q421  a  like  contract,  ^assigning  as  a  reason,  that  the  object  of  the  parties, 
**  expressed  at  the  time  of  the  agreement,  was,  that  the  pauper  should 
learn  the  trade.  Rex  v.  Combe,  8  B.  ft  C.  82,  there  cited,  is  to  a  similar 
effect  The  nets  here  strongly  support  the  same  construction.  In  the  con- 
tract with  Williams  the  object  was  learning,  and  that  with  Evans  was  on  the 
same  terms.  All  that  is  stated  of  the  conversation  between  Evans  and  the 
pauper,  tends  strongly  to  show  the  intention.  The  terms  of  the  contract  being 
stated,  this  court  is  to  judge  of  its  effect :  the  statement  that  the  pauper  could 
not  leave  or  be  sent  away  during  the  year,  is  only  the  suggestion  of  the  court 
below.  The  doctrine  on  this  subject  has  undergone  some  variations  from  the 
time  of  the  decision  in  Rex  v.  Little  Bolton,  Oald.  867 ;  but  the  plain  and 
intelligible  rale  is  that  laid  down  by  Bayley  J.  in  Rex  v.  Edingale,  10  B.  &  C. 
742,  vis.  "  That  where  the  substantial  object  of  the  parties  to  a  contract  is  to 
learn,  and  not  to  serve,  the  contract  should  be  deemed  one  of  apprenticeship, 
and  not  of  hiring  and  service." 

Littlxdale  J.(o)  There  has  certainly  been  some  undulation  of  opinion  in 
the  court  at  different  times  on  this  subject ;  but  I  think  we  are  bound  by  the 
last  decision.  The  present  case  is  like  Rex  v.  Grediton,  2  B.  ft  Ad.  493,  but 
stronger;  and  there,  as  in  this  case,  the  pauper  found  his  own  board  and 
lodging.  On  the  facts  of  this  case,  as  found  by  the  sessions,  I  think  the  con- 
tract was  for  learning,  and  was  not  a  hiring  for  service.    In  Rex  v.  Eecleston, 

»243i  ^  ^a8*'  *^®y  *^e  °°ntract  was>  generally,  "  to  serve."  Here,  by  the 
J  agreement,  the  pauper  was  to  learn  the  art  of  weaving  flannels,  and 
,  the  master  was  to  have  half  his  earnings  for  teaching.  The  master's  observa- 
tion, that  twelve  months  would  be  long  enough  if  the  pauper  was  a  good  boy, 
strongly  shows  the  intention  of  the  parties  to  have  been  teaching  and  learning ; 
tad  their  language  throughout  has  the  same  tendency.  If  the  master  had 
gone  into  a  different  business,  I  should  doubt  if  he  could  have  insisted  on 
employing  the  pauper  in  it :  I  question  whether  he  had  a  right  to  employ  him 

(a)  Loan  Dikkah,  C.  J.,  left  the  oourt  during  the  argument 
Vol.  XXVIII.-9 
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in  anything  but  weaving  flannels.  Upon  the  whole,  there  is  nothing  here  to 
show  a  hiring  for  the  purpose  of  service,  and  I  think  that  an  apprenticeship 
was  not  merely  the  primary,  bat  the  only  object  of  the  contract. 

Pattbson  J.  I  cannot  distinguish  this  case  from  Rex.  tr.  Crediton,2  B.  & 
Ad.  493,  and  being  bound  by  that  authority,  we  must  decide  accordingly. 
I  confess  I  am  also  unable  to  distinguish  the  case  from  Rex  v.  Burbach,  1  M. 
&  S.  370,  but  I  think  that  it  is  overruled  by  Rex  v.  Orediton,  2  B.  &  Ad.  493. 
The  distinction  between  cases  where  the  agreement  is  to  work,  or  to  serve,  and 
where  it  is  to  learn,  seems  to  have  been  first  distinctly  taken  by  Lord  Ellen- 
borough  in  Rex  v.  Bilborough,  1  B.  &  Aid.  116;  yet,  in  Rex  v.  St.  Margaret's, 
King's  Lynn,  6  B.  &  C.  97,(a)  the  boy's  agreement  was  "  to  serve  for  four  years," 
and  that  was  held  an  imperfect  contract  of  apprenticeship.  I  cannot  reconcile 
the  cases;  but  ever  since  Rex  v.  Bilborough,  1  B.  &  Aid.  116,  the  current  of 
opinion  has  *been  to  consider  agreements  like  the  present  as  imperfect  proi! 
contracts  of  apprenticeship.  L 

Williams  J.  I  agree  in  the  opinion  expressed  by  Mr.  Justice  Lawrence 
in  Rex  v.  Eccleston,  2  East,  802,  of  the  importance,  in  these  cases,  of 
adhering  to  what  has  been  once  expressly  determined.  When  the  court 
begins  to  decide  them  on  nice  and  evanescent  distinctions,  infinite  trouble  is 
occasioned.  The  tendency  of  opinion  latterly  has  been  to  treat  agreements  like 
this  as  imperfect  contracts  of  apprenticeship;  and  without  considering  the 
several  instances  in  which  an  inclination  has  been  shown  to  depart  from  the 
doctrine  laid  down  in  Rex  v.  Little  Bolton,  Cald.  367,  it  is  enough  to  say, 
that  I  think  the  present  case  is  not  distinguishable  from  Rex  v.  Grediton,  2  B. 
&  Ad.  493,  and  ought  to  be  governed  by  it. 

Order  of  sessions  quashed.(o) 

(a)  The  same  words  are  stated  in  Rex  c.  Edingale,  10  B.  &  C.  739,  where  the  agree- 
ment was  held  to  be  a  defective  contract  of  apprenticeship. 

(6)  By  4  ft  §  W.  4,  c.  76,  s.  64,  it  is  enacted,  "  that  from  and  after  the  passing  of 
this  act,  (14th  of  August,  1884)  no  settlement  shall  be  acquired  by  hiring  and  service, 
or  by  residenoe  wider  the  same."  And  by  sect.  65,  "no  person  under  any  contract  of 
hiring  and  service  not  completed  at  the  time  of  the  passing  of  this  act,  shall  acquire,  or 
be  deemed  or  adjudged  to  have  acquired,  any  settlement  by  reason  of  such  hiring  and 
serriee,  or  of  any  residence  under  the  same." 


♦The  KING  v.  MARTIN  NOCKOLDS  and  the  Churchwardens  and  ^r 
Overseers  of  WISTOW.    May  Zd.  L  *» 

An  inclosure  act  directed,  that  the  commissioner  thereby  appointed  should  by  his  award, 
or  by  tome  previous  writing  to  be  annexed  thereto,  ascertain  the  quantity  of  wheat  equal 
to  the  annual  value  of  the  tithes  In  the  parish  of  W.,  and  should  afterwards  determine 
the  value  of  such  wheat  in  money,  and  charge  and  apportion  the  amount  ef  the  lands  and 
tenements  in  W.,  which  sum  was  to  be  paid  to  the  rector  quarterly,  the  first  payment 
to  be  on  the  25th  of  March  next  after  the  execution  of  the  award,  or  such  earlier  day 
as  the  commissioner  by  his  award  or  by  tuck  previous  writing  should  appoint ;  and  the 
tithes  were  to  cease  from  the  apportionment  of  such  rent,  or  at  such  other  time  as 
the  commissioner  by  any  writing  should  appoint.  The  act  also  directed,  that  if  any 
person  should  think  himself  aggrieved  by  anything  done  in  pursuance  thereof,  be 
might  appeal  to  the  sessions  within  four  calendar  months  next  after  the  cause  ofcomplmmt 
should  have  arisen. 

The  commissioner,  by  writing  dated  8d  October,  1832,  fixed  the  corn  rent  in  the  pro-  < 
portions  stated  in  a  schedule  which  was  annexed,  and  appointed  the  payments  to 
begin  from  26th  December  then  next,  and  the  tithes  to  eease  from  29th  September 
then  last  His  award  was  not  jnade  till  January,  1888.  The  rector  appealed  at  the 
Easter  sessions,  April  0th,  1888,  on  the  ground  that  his  equivalent  for  the  tithes  were 
assessed  too  low : 

Eeld\  that  the  previous  writing  of  the  commissioner  was  operative  before  the  making  of 
the  award ;  that  the  cause  of  complaint  arose  on  the  execution  of  snch  writing,  and. 
therefore,  that  the  appeal  was  too  late. 
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The  act  directed,  that  all  notices  necessary  to  be  given  by  the  commissioner  should  be 
given  by  advertisement  in  a  certain  paper,  and  by  affixing  such  notice  on  the  church 
door  eight  days  before  the  time  for  doing  the  business  to  be  notified.  The  commis- 
sioner on  executing  the  above  writing,  sent  the  appellant  a  copy  of  the  schedule,  with 
notice  of  the  tithes  haying  been  extinguished  and  the  corn  rents  assessed,  but  the 
schedule  in  no  way  referred  to  the  writing.  He  also  published  notices  in  the  news- 
paper and  on  the  church  door,  declaring  that  he  had  assessed  the  corn  rents  by 
writing  of  the  8d  of  October,  which  was  deposited  with  the  clerk  (whose  address  was 
given)  in  London ;  and  these  last  mentioned  notices  further  stated  the  days  when  the 
tithes  were  to  cease,  and  on  which  the  rents  were  to  be  payable.  It  also  appeared 
by  a  correspondence,  that  the  matter  which  formed  the  ground  of  the  appeal  was  in 
fact  known  to  the  appellant  before  the  18th  of  December,  1882 : 

Hdi,  that  supposing  any  notice  to  the  appellant  to  hare  been  necessary,  (and,  semble, 
it  was  not,)  he  had,  by  the  communications  above  stated,  sufficient  notice  of  the  cause 
of  complaint  to  have  appealed  within  four  months. 

On  appeal  to  the  Huntingdon  quarter  sessions  (April,  1833,)  by  the  Rev. 
George  Mingaye,  against  an  award  made  by  Martin  Nockolds,  the  commis- 
sioner appointed  by  an  act  of  11  O.  4,  o.  5,  (private),  "  for  inclosing  lands  in 
the  parish  of  Wistow,  in  the  county  of  Huntingdon,  and  for  extinguishing 
the  tithes  of  the  said  parish ;"  and  on  which  appeal  the  said  M.  N.,  and  the 
churchwardens  and  overseers  of  Wistow  were  the  respondents,  the  sessions 
♦2461  ^^^ed  *n  favour  of  the  appeal,  ^subject  to  the  opinion  of  this  court 

-*  on  the  following  case  r — 
The  twenty-fifth  section  of  the  act  is  as  follows :  "  And  be  it  further  enacted, 
that  the  said  commissioner  shall  and  he  is  hereby  required  within  twelve 
months  after  the  passing  of  this  act,  to  ascertain  and  distinguish  the  yearly 
rake  of  all  the  tithes,  and  of  all  moduscs,  compositions,  and  other  payments 
(if  any)  in  lien  of  tithes,  which  shall  be  arising,  issuing,  or  renewing  out  of 
and  from  any  of  the  said  lands  in  the  said  parish  of  Wistow,  hereby  directed 
to  be  divided,  allotted,  and  inclosed,  and  out  of  and  from  all  and  every  the 
gardens,  orchards,  and  other  ancient  and  inclosed  lands  and  grounds  in  the 
said  parish,  and  due  and  payable  to  the  said  rector ;  and  in  making  such  valua- 
tion, the  tithes  of  all  such  lands  and  grounds  hereby  directed  to  be  divided, 
Ac.,  and  of  all  the  ancient  and  inclosed  lands  and  grounds,  (except  the  in- 
closed fen  lands  and  grounds),  as  shall  be  arable,  shall  be  deemed  equal  in 
value  to  one  fifth  part  of  the  annual  net  value  of  the  said  lands  and  grounds ; 
aid  the  tithes  of  all  such  inclosed  fen  lands  and  grounds  shall  be  deemed  equal 
id  value  to  one  seventh  part,  &c. ;  and  the  tithes  of  all  other  lands  and  grounds 
in  the  said  parish  shall  be  deemed  equal  in  value  to  one  eighth  part,  Ac.,  after 
deducting  the  lands  or  grounds  set  out  for  roads,  and  the  allotments  herein- 
before directed  to  be  set  out  for  the  purposes  of  getting  stone,  chalk,  gravel, 
and  other  materials :  And  the  said  oommissioner  shall,  and  he  is  hereby  re- 
quired, in  the  next  place,  by  and  from  the  London  Gazette,  or  by  such  other 
means  as  he  shall  think  proper,  to  ascertain  what  has  been  the  average  price 
of  a  bushel  (imperial  measure)  of  good  marketable  wheat,  in  the  county  of 
toA7i  Huntingdon,  for  seven  *years  next  before  the  passing  of  this  act,  and 

-*  shall,  in  and  by  his  award,  or  by  some  other  previous  writing  under 
his  hand,  and  to  be  annexed  thereto,  ascertain  and  distinctly  set  forth  what 
quantity,  and  how  many  bushels  of  such  wheat  will,  in  his  judgment,  be  equal 
to  the  annual  value  of  the  said  tithes;  and  after  such  valuation  and  ascertain- 
ment, the  said  commissioner  shall  and  be  is  hereby  required  to  determine  what 
sum  of  money  will  be  equivalent  to  the  value  of  the  quantity  of  wheat  so 
ascertained ;  and  such  sum  of  money  shall  be  charged  and  apportioned  by  the 
said  commissioner  upon  such  lands  and  tenements  of  each  and  every  proprietor, 
and  in  such  manner  as  the  said  commissioner  shall  think  just;  and  such  sum 
of  money,  when  so  apportioned  and  eharged,  shall  be  issuing  out  of  the  lands 
and  tenements  which  shall  be  charged  therewith  by  the  said  commissioner,  and 
■hall  he  paid  and  payable  by  the  person  or  persons  who,  for  the  time  being, 
•hall  be  in  the  occupation  of  such  lands  and  tenements,  to  the  said  rector  and 
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his  successors  for  ever,  (unless  the  same  shall  be  altered  by  the  ways  and 
means  hereinafter  mentioned  and  provided,)  by  four  equal  quarterly  payments, 
that  is  to  say,  on,  Ac.,  the  first  payment  whereof  shall  be  made  on  the  25th 
day  of  March  next,  after  the  execution  of  the  said  award,  or  such  earlier  quar- 
terly day  of  payment  as  the  Baid  commissioner  shall  by  such  award,  or  by  such 
previous  writing  under  his  hand  as  aforesaid,  direct  or  appoint."  The  section 
further  stated,  "  that  the  said  rent  should  be  in  lieu  and  full  discharge  of  all 
tithes,  moduses,  Ac.,  in  Wistow,  and  that  from  and  after  the  apportionment  of 
the  said  rent  as  before  provided,  or  at  such  other  times  as  the  said  commis- 
sioner by  any  writing  under  his-  hand  should  fix  and  appoint,  all  tithes, 
"moduses,  Ac.,  within  the  said  parish  of  Wistow  should  cease  and  be  r*24g 
for  ever  extinguished."  *- 

The  commissioner,  under  the  authority  of  this  clause,  by  writing  under  his 
hand  and  seal,  dated  the  3d  day  of  October,  1832,  ascertained  and  set  forth 
the  quantity  of  wheat  equal  to  the  annual  value  of  the  tithes,  and  the  sum  of 
money  equal  to  the  quantity  of  such  wheat,  and  thereby  charged  and  appor- 
tioned such  sum  of  money  upon  the  lands  and  tenements  of  each  and  every 
proprietor,  in  the  proportions  set  forth  in  the  schedule  to  such  writing ;  and 
the  commissioner,  by  such  writing,  directed  the  first  quarterly  payment  of 
such  sums  of  money  or  rent  to  be  made  on  the  25th  of  December  then  next, 
and  fixed  and  appointed  that  all  tithes  within  the  said  parish  had  ceased  and 
determined,  and  were  for  ever  extinguished,  at  and  from  the  29th  day  of  Sep- 
tember then  last.  A  copy  of  the  schedule  to  this  writing  was  sent  to  the 
appellant,  with  notice  of  the  tithes  having  been  extinguished,  and  the  corn 
rents  in  lieu  thereof  having  been  charged  and  fixed,  which  copy  it  appeared 
had  been  received  by  the  appellant  early  in  October,  1832 ;  but  such  copy  of 
the  schedule  did  not  in  any  manner  refer  to  the  aforesaid  writing  respecting 
the  extinguishment  of  the  tithes,  nor  did  it  mention  or  notice  the  extinguish- 
ment of  such  tithes  in  any  manner,  but  it  was  merely  a  copy  of  the  schedule 
of  the  several  allotments,  old  inclosures,  homesteads,  gardens,  Ac,  in  Wistow, 
the  yearly  corn  rents  or  sums  charged  thereon,  and  the  quantity  and  number 
of  bushels  of  wheat  equal  to  the  annual  value  of  the  tithes  thereof  respectively. 
A  notice  signed  by  the  commissioner  declaratory  of  the  tithes  having  been 
extinguished,  and  the  corn  rents  fixed  and  charged  in  lieu  thereof,  was  fixed 
to  the  church  Moor  of  Wistow  about  the  13th  of  October,  1832,  rwjg 
and  advertised  in  the  Huntingdon  Gazette  on  the  6th  of  that  month,(a)  *- 
the  above  act  having  directed,  (sect.  9,)  "  That  all  notices  necessary  to  be 

(a)  These  notices  (which  were  not  set  out  in  the  ease)  were  as  follows: — 
"  Wistow  inelosure.  I,  Martin  Noekolda,  the  commissioner  appointed  in  and  by  an 
act  of  parliament  made  and  passed,  &o.  (11  O.  4,)  intituled,  &c.  do  hereby  give  notiee, 
that  I  have,  in  pursuance  of  the  said  act,  ascertained  the  quantity  of  wheat  in  my  judg- 
ment equal  to  the  value  of  the  tithes  heretofore  arising,  issuing,  or  renewing  out  of  all 
and  every  the  lands  and  grounds  in  the  said  parish  of  W.,  and  due  to  the  rector  thereof; 
and  have  also  determined  what  sum  of  money  is  equivalent  to  such  quantity  of  wheat ; 
and  that  I  have  also,  pursuant  to  the  said  act,  by  writing  under  my  hand  and  seal, 
bearing  date  the  8d  day  of  October  instant,  charged  and  apportioned  such  sum  of  money 
upon  the  lands  and  tenements  of  ea  :h  and  every  proprietor,  in  such  manner  as  I  hare 
thought  just  and  equitable,  and  have  set  forth  in  a  schedule  to  such  writing  annexed, 
which  writing  i$  for  the  present  depotiUd  with  the  clerk,  at  No.  7,  Great  Jamet  Street,  Bed- 
ford Row,  London,  for  the  inspection  of  all  parties  interested ;  which  sums  of  money  are 
to  be  henceforth  paid  to  the  said  rector  or  his  successors  by  four  equal  quarterly  pay- 
ments, on  the  25th  day  of  March,  &c.  in  each  year,  and  are  to  be  in  lieu  and  full  satis- 
faction and  discharge  of  all  and  all  manner  of  tithes  arising,  issuing,  or  renewing  oat 
of,  and  payable  in  respect  of,  all  and  every  the  lands  and  grounds  in  the  said  parish; 
and  that  I  have  by  the  same  writing  directed  the  first  payment  of  such  several  sums  to 
be  made  on  the  26th  day  of  December  next;  and  I  hereby  declare  and  appoint  that  all 
and  all  manner  of  tithes  within  the  said  parish  of  W.,  have  eeased  and  determined  from 
the  20th  day  of  September  last,  and  that  they  are  thenceforth  forever  extinguished. 
Dated  the  8d  October,  1882.    Martin  Nockolds." 
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S'ven  by  the  commissioners  shall  be  given  by  advertisement  in  the  Hunting- 
n  Gazette,  or  in  some  newspaper  published  within  the  said  county  of 
Huntingdon,  or  in  the  town  of  Cambridge,  and  by  affixing  to  some  prinoipal 
door  of  the  church  of  the  parish  of  Wistow  aforesaid,  eight  days  at  least  before 
the  period  for  doing  the  business  to  which  such  notice  shall  relate. (a)  The 
•2501  fcUotaents  *under  the  said  inelosure  had  been  previously  set  out,  and 
■"  possession  thereof  taken  by  the  several  persons  entitled. 

The  commissioner's  award  was  signed  on  the  17th  of  January,  1838.  The 
previous  writing  and  schedule  of  the  3d  of  October,  1832,  are  annexed  thereto, 
rat  the  award  does  not  in  any  manner  refer  to  or  take  notice  of  the  rector's 
tithes  or  com  rent  otherwise  than  by  a  recital  that  the  previous  writing 
and  schedule  were  signed  on  the  8d  of  October  then  last,  and  are  annexed  to 
the  award.  Notice  of  appeal  was  given  on  the  22d  of  March,  1838,  for  the 
then  next  quarter  sessions,  which  were  held  on  the  9th  of  April. 

The  sixtieth  section  of  the  act  provides,  "  That  if  any  person  shall  think 
himself  aggrieved  by  any  thing  done  in  pursuance  of  this  act,  except  in  cases 
where  the  orders,  acts,  or  determinations  of  the  said  commissioner  are  declared 
to  he  final  and  conclusive,  and  except  also  in  cases  where  an  issue  at  law  may 
be  tried  as  in  the  act  is  mentioned,  such  person  may  appeal  to  any  general  or 
Quarter  sessions  of  the  peace  which  shall  be  held  for  the  county  of  Hunting- 
don, within  four  calendar  months  next  after  the  cause  of  complaint  shall  have 
arisen,  giving  to  the  said  commissioner  and  to  the  parties  concerned  notice  in 
writing  of  such  appeal  add  of  the  matter  thereof,  ten  days  at  least  before  such 


The  case  set  forth  a  letter,  bearing  date  18th  of  December,  1832,  written 
by  the  commissioner  to  Mr.  Oiraud,  the  appellant's  solicitor,  who  had  applied 
to  him  to  state  in  his  award  that  he  had  deducted  the  poor's  rates  in  making 
his  valuation  for  the  corn  rents.  In  that  letter  the  commissioner  said  that  he 
had  no  objection  to  insert  such  words  in  his  award  as  would  make  it 
rt&i-i  •clear  that  the  corn  rents  were  calculated  as  payable  to  the  rector  free 
J  from  all  parochial  rates,  such  being  the  principle  on  which  the  sched- 
ule was  drawn ;  and  he  suggested  that,  this  should  be  arranged  with  his,  the 
commissioner's  solicitors.  The  statement,  however,  was  not  inserted,  though 
a  similar  application  to  the  above  was  made  by  the  appellant  when  the  award 
was  executed :  and  the  appellant's  complaint  was,  that  the  award  did  not 
show  that  the  commissioner,  in  taking  the  value  of  the  lands,  had  deducted 
the  amount  of  poor's  rates,  nor,  on  the  other  hand,  did  it  direct  that  the  corn 
rent  should  be  payable  free  from  such  rate. 

If  this  court  should  be  of  opinion  that  the  appeal  was  entered  in  due  time, 
and  also  that  the  commissioner  had  improperly  valued  and  ascertained  the 
said  corn  rent,  then  the  judgment  of  the  sessions  was  to  be  affirmed,  otherwise 
to  be  quashed.     The  case  was  now  argued  by 

Kelly  and  Gunning  in  support  of  the  order.  (The  arguments  as  to  the 
propriety  of  the  valuation  and  award  are  omitted,  no  judgment  having  been 
given  on  that  point.)  This  is,  in  terms,  an  appeal  .against  the  award ;  and  it 
was  in  time,  being  entered  within  four  months  after  the  award  was  executed. 
It  was  not  necessary  to  appeal  within  four  months  from  the  making  of  the 
writing  and  schedule  mentioned  in  the  case :  the  cause  of  complaint  arose 
when  the  commissioner's  decision  was  rendered  complete  by  the  award ;  not 
before.  Many  things  which  are  necessary  to  perfect  the  final  estimate,  can 
only  be  settled  by  the  award.  For  example,  the  tithes  of  certain  lands  are  to 
*232i  be  deemed  equal  in  value  to  one  fifth,  one  seventh,  and  one  eighth  +of 
J  the  annual  net  value  of  such  lands,  "  after  deducting  the  lands  or 
grounds  set  oat  for  roads,"  and  the  allotments  to  be  set  out  for  getting  mate- 
fa)  In  mm  instances  the  sot  expressly  directed  such  notices  to  be  given ;  but  it  eon* 
*ntd  ao  direction  as  to  notiee,  either  to  the  rector  or  the  public,  of  the  matters  specified 
a  wet  26,  except  as  therein  stated. 
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rials.  These  deductions  cannot  be  conclusively  ascertained  till  the  award  is 
made.  The  roads  cannot  be  finally  set  oat  till  the  award  is  made ;  and  if  that 
is  appealed  against  with  success,  all  the  deductions  and  Taluations  depending 
on  them,  must  be  disturbed :  consequently  an  appeal  against  these,  before  the 
award  was  made,  would  very  probably  be  useless.  The  equivalent  for  the 
tithes,  in  corn,  is  to  be  fixed  by  the  award,  or  by  some  previous  writing,  but 
which  is  "  to  be  annexed  thereto.1'  The  days  for  payment  of  the  corn  rent 
are  to  commence  with  the  25th  of  March  next  after  the  execution  of  the 
award,  or  such  earlier  day  as  the  commissioner  shall,  by  his  award,  or  suoh 
previous  writing  (which  is  to  be  annexed  thereto)  appoint.  The  case  shows 
that  the  commissioner  himself  did  not  consider  the  matter  finally  determined 
till  the  execution  of  the  award.  The  previous  writing,  with  its  schedule,  could 
have  no  legal  validity,  till  annexed  to  the  award.  It  might  be  contended  that, 
if  the  time  for  appealing  did  not  date  from  the  award,  it  dated  from  the  first 
day  fixed  for  the  payment  of  the  corn  rent,  which  was  the  25th  of  December, 
1832 ;  but  it  is  unnecessary  to  insist  on  this.  The  only  matter  of  which  the 
appellant  had,  or  could  legally  have  notice,  was  the  award.  It  is  true,  a  notice 
of  the  schedule  was  given  him,  but  that  was  superfluous  on  the  part  of  the 
commissioner  :  and  the  rector  could  not  appeal  against  the  schedule :  besides, 
the  schedule  afforded  him  no  information  as  to  the  extinguishment  of  the 
tithes ;  it  only  stated  how  the  corn  rents  had  been  apportioned.  There  was, 
indeed,  a  general  notice  affixed  on  the  church  door,  and  inserted*  in  r*Q53 
the  newspapers  for  the  information  of  the  occupiers,  but  that  did  not  L 
give  the  statements  necessary  to  enable  the  rector  to  appeal,  and  it  referred  to 
the  commissioner's  solicitors  in  London,  where  it  could  not  be  expected  that 
he  should  go  to  make  enquiry.  The  only  regular  notice  he  could  have  of  the 
writing  mentioned  in  the  statute  and  of  its  contents,  was  by  its  being  annexed 
to  the  award. 

Sir  Jama  Scarlett,  Pryme  and  Cooper,  for  the  commissioner,  (a)  The 
sessions  were  wrong  on  both  points.  As  to  the  question  of  time,  the  act  from 
which  the  grievance  here  is  to  be  dated  was  tbe  publication  of  the  writing  of 
the  3d  of  October;  and  the  rector  had  sufficient  notice  of  that  to  enable  him 
to  appeal.  As  to  the  objection  that  the  notices  on  the  church  door  and  in  the 
newspaper  ought  not  to  have  referred  parties  for  information  to  the  solicitors 
in  London,  the  answer  is,  that  most  of  the  persons  interested  live  within  sixty 
miles  of  London ;  and  the  commissioner  is  not  furnished  with  the  means  of 
keeping  a  person  on  tbe  spot  to  answer  enquiries.  Besides,  if  these  notices 
were  improper,  they  were  a  thing  done  in  pursuance  of  the  act,  and  might 
have  been  appealed  against  under  sect.  60.  At  all  events,  the  parties  receiv- 
ing such  notices  (supposing  that  the  statute  does  not  require  more  particular 
ones  to  be  given)  suffer  no  greater  hardship  than  was  imposed  by  the  general 
highway  act,  13  G.  3.  c.  78.,  8. 19.,  giving  justices  the  power  of  stopping  high- 
ways, which  limited  the  time  for  appeal  by  'persons  aggrieved,  and  yet  i-*ocj 
did  not  (as  55  G.  3.  c.  68.  s.  2.  afterwards  did)  prescribe  any  notice  to  L 
be  given  to  persons  who  might  be  entitled  to  appeal.  It  is  not  clear,  in  this 
case,  that  any  notice  was  necessary;  but  if  it  was,  the  commissioner  has 
strictly  followed  the  act :  he  published  notices  in  the  newspaper  and  on  the 
church  door,  and,  besides,  sent  a  copy  of  the  schedule  (which  was  not  abac* 
lutely  necessary)  to  the  rector.  The  award  under  an  enclosure  act  may  be 
several  years  in  the  making :  in  the  course  of  that  time  many  things  must  be 
done  to  give  effect  to  the  commissioner's  proceedings,  which  could  not  be  after* 
wards  disturbed  without  great  inconvenience.  Every  assessment  might  be  the 
subject  of  an  appeal  which  would  overthrow  the  whole  award.  The  general 
enclosure  act,  41  Ot.  3.  c.  109,  s.  8.,  provides  for  the  setting  out  and  stopping 

(a)  Tomlinson  wu  partly  beard  on  behalf  of  the  ofaurohwardent  and  overseers,  but 
the  court  then  intimated  an  opinion  that  they  were  not  entitled  to  a  hearing,  at  least 
on  the  point  as  to  time. 
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of  roads  before  the  allotment*  are  made :  bat  if  the  right  of  appeal  continues 
till  after  the  award,  all  these  proceedings  may  be  then  set  aside,  or  the  whole 
award  reversed,  if  any  of  them  be  found  irregular.  The  convenient  rule, 
therefore,  is,  that  the  writing  mentioned  in  the  act  should  be  the  ground  of 
appeal.  Rex  v.  The  Justices  of  Gloucestershire,  3  M.  ft  S.  127,  decides  that 
the  right  of  appeal  under  such  an  act  as  this  arises  when  the  right  to  tithe  is, 
in  fact,  determined.  The  principle  there  acted  upon  had  been  established  in 
Bex  v.  The  Justices  of  Wilts,  13  East,  352.  By  the  language  of  the  clause 
on  which  this  case  turns  (11  O.  4.  c.  5.  s.  25.),  every  thing  that  is  to  follow 
the  substitution  of  corn  rent  for  tithes  is  made  to  depend  on  the  apportion- 
ment itself,  and  not  on  the  award.  There  is  nothing  to  show  that  the  previous 
*25VI  writiD£  ai*d  schedule,  though  they  were  to  be  annexed  *to  the  award, 
-*  were  to  gain  any  validity  from  it.  They  are  only  joined  to  it  to  be 
preserved  as  evidence.  Each  of  the  documents  may  be  in  the  nature  of  an 
award. 

Littledalb  J.  (a)  On  the  merits  of  the  appeal  it  is  unnecessary  to  say 
any  thing,  because  I  am  of  opinion  that  the  notice  of  appeal  was  not  given  in 
proper  time.  The  commissioner  is  directed  to  value  the  tithes  and  composi- 
tions, to  ascertain  the  prices  of  wheat,  and  "  in  and  by  his  award,  or  by  some 
previous  writing  under  his  hand,  and  to  be  annexed  thereto/'  to  ascertain 
what  quantity  of  wheat  will  be  equal  to  the  annual  value  of  such  tithes,  &o. ; 
after  which  valuation,  he  is  to  determine  what  sum  of  money  will  be  equiva- 
lent to  the  value  of  the  quantity  of  wheat;  and  he  is  to  charge  and  apportion 
such  sum  of  money  upon  the  lands  of  every  proprietor  as  he  shall  think  just ; 
which  sum,  when  so  apportioned,  is  to  be  issuing  out  of  the  lands  so  charged, 
and  be  paid  and  payable  to  the  rector.  It  appears  to  me  that,  by  this  and  the 
other  parts  of  the  clause,  the  apportionment  might  be  considered  as  made 
before  the  execution  of  the  award.  Such  awards  are  generally  completed  after 
all  the  interlocutory  matter  has  been  disposed  of;  and  this  is  right ;  for  if  it 
were  not  so,  an  appeal  subsequently  made  might  render  it  necessary  that  the 
award  should  be  altered ; — if,  indeed,  the  commissioners  had  the  power,  which 
might  be  a  question.  I  think  this  a  case  where  the  cause  of  complaint  arose 
before  the  making  of  the  award.  The  "  previous  writing"  to  be  annexed  to 
the  award  is  to  form,  as  it  were,  a  part  of  it :  the  commissioner,  by  means  of 
*2561  BUCn  wr*t'nS>  exercises  a  sort  of  intermediate  power :  the  ^writing  is 
J  something  in  the  nature  of  an  award,  by  which  the  various  matters 
which  form  the  subject  of  it  are  from  time  to  time  settled,  till  the  commis- 
sioner at  last  embodies  the  whole  in  his  great  award.  In  this  case  it  is  stated 
that  the  commissioner,  by  writing  under  his  hand  and  seal,  ascertain  and  set 
out  the  quantity  of  wheat  equal  in  value  to  the  tithes,  and  the  equivalent 
sum  of  money,  and  by  that  writing  charged  and  apportioned  such  sum  of 
money  upon  the  lands  and  tenements  of  each  proprietor  in  the  proportion 
stated  in  a  schedule ;  and  that  he,  by  such  writing,  fixed  the  times  at  which 
the  payments  should  commence,  and  at  which  toe  tithes  should  be  extin- 
guished. He  had,  so  faf ,  done  every  thing  conformably  to  the  act ;  and  it 
seems  to  me  that  this  is  a  primd  facie  case  to  show  that,  if  the  appellant  has 
any  reason  to  be  dissatisfied,  the  cause  of  complaint  had  arisen  at  that  time. 
But  then  it  is  said  that  the  appellant  had  not  proper  notice.  I  do  not  know 
that  it  is  necessary  to  discuss  this,  because  the  things  directed  to  be  done  by 
this  act  are  such  as  all  the  parties  to  it  (of  whom  the  rector  is  one)  must  be 
supposed  cognisant  of,  and  therefore  it  is  not  clear  to  me  that  any  notice  was 
necessary;  but  at  all  events  I  think  there  was  sufficient  notice.  It  is  stated 
that  the  commissioner  sent  the  appellant  a  copy  of  the  schedule,  containing 
the  proportions  of  the  assessment,  and  also  a  notice  that  the  tithes  had  been 
extinguished  and  the  corn  rents  in  lieu  of  them  fixed.    Then  the  case  refers 

(a)  Loan  Dbmmah,  C.  J.,  had  left  the  court 
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to  seet  9.  of  the  act,  which  directs  that  all  notices  necessary  to  be  given  by 
the  commissioner  shall  be  given  by  advertisement  in  a  newspaper,  and  fixed  on 
the  church  door,  eight  days  before  the  period  for  doing  the  business  to  which 
they  relate.  I  doubt  if  that  applies  to  the  proceedings  now  in  question,  but 
if  it  *does,  the  case  states  that  a  declaration  by  the  commissioner,  r+ozr 
according  to  this  provision  of  the  act,  was  fixed  on  the  church  door  of  «- 
Wistow,  and  published  in  the  Huntingdon  Gazette ;  and  that  being  done,  I  do 
not  know  that  it  was  necessary  for  any  notice  to  be  sent  to  the  individual  par- 
ties interested.  Then  it  is  said  that  these  last  notices  do  not  contain  all  the. 
requisite  information,  but  refer  to  the  commissioner's  agent  in  London.  I 
think  the  parties  interested,  supposing  them  entitled  to  notice,  were  not 
bound  to  seek  it  from  persons  in  London  ;  and  that,  if  none  was  offered  but 
what  was  to  be  obtained  there,  it  would  not  be  sufficient.  But  hero  a  general 
notice  was  given  by  means  of  the  publications  on  the  church  door  and  in  the 
Gazette ;  and  parties  were  only  told  that  if  they  wished  more  particular  infor- 
mation, they  might  obtain  it  from  the  clerk  in  London.  It  was  their  own 
business  to  do  that  if  they  desired  it.  I  think,  then,  that  the  rector  had 
sufficient  notice  given  him  by  the  communication  sent  to  him  in  private 
(although  that  may  not  have  been  precise  in  its  terms),  and  by  the  declara- 
tions published  in  compliance  with  the  act ;  and  at  all  events  it  is  clear  from 
the  correspondence  that  the  appellant,  by  the  13th  of  December,  1832,  was 
sufficiently  apprised  of  the  subject  of  complaint  to  have  appealed  at  that  time. 
The  present  appeal,  therefore,  came  too  late. 

Patteson  J.  I  am  of  the  same  opinion.  The  sixtieth  section,  which 
gives  an  appeal  "  except  in  cases  where  the  orders,  acts,  or  determinations  of 
the  said  commissioner  are  declared  to  be  final  and  conclusive,"  or  where  an 
issue  at  law  may  be  tried,(a)  seems,  by  its  *terms,  to  relate  to  matters  1**050 
preceding  the  award.  The  question  here  is,  when  the  cause  of  com-  L 
plaint  arose  1  The  cause  is,  substantially,  that  too  small  a  sum  has  been 
given  to  the  appellant  in  lieu  of  his  tithes.  Now  the  act  directs  that  the  com- 
missioner shall  by  his  award,  or  by  some  previous  writing  to  be  annexed 
thereto,  ascertain  the  equivalent  in  corn  for  the  tithes,  that  he  shall  determine 
the  value  of  such  equivalent  in  money,  and  charge  and  apportion  it  on  the 
lands,  and  that  the  assessment  shall  begin  to  be  payable  on  such  day  as  the 
commissioner  by  his  award,  or  by  such  writing,  shall  appoint;  and  the  tithes 
are  to  cease  from  and  after  the  time  of  the  apportionment,  or  such  other  time 
as  the  commissioner  by  any  writing  under  his  hand  shall  appoint.  The  "  pre- 
vious writing1'  mentioned  in  this  clause  is  to  be  annexed  to  the  award  for 
preservation,  and  that  it  may  be  accessible  afterwards,  and  not  because  it  is 
intended  not  to  operate  till  the  award  is  joined  to  it.  On  the  contrary,  the 
tithes  are  to  cease  from  the  apportionment,  or  from  the  time  specified  in  aaj 
writing  by  the  commissioner.  The  writing,  in  this  case,  was  executed  on  the 
3d  of  October,  and  required  no  assistance  from  the  award  to  render  it  opera- 
tive. It  fixed  the  25th  of  December  as  the  first  day  for  paying  the  assess- 
ment, and  the  29th  of  September  as  the  day  on  which  the  tithes  should  cease. 
The  "  thing  done,"  which  was  the  subject  of  appeal,  was  the  signing  of  that 
paper.  As  to  notice,  there  is  no  part  of  the  act  which  expressly  requires  that 
the  proceedings  of  the  commissioner  for  extinguishing  the  tithes  and  appor- 
tioning the  assessments  should  be  specified  to  any  one;  but  to  take  off  the 
hardship  which  seems  to  result  from  this,  it  is  stated  that  the  appellant,  early 
in  October,  received  a  copy  of  the  commissioner's  schedule,  with  a  r*oiu) 
♦notice  that  the  tithes  had  been  extinguished,  and  the  corn  rents  fixed ;  *• 
and  a  notice  declaratory  of  the  same  proceedings,  and  referring  to  the  writing 
and  schedule,  was  fixed  on  the  church  door,  and  published  in  the  Huntingdon 

(a)  On  disputed  claims  to  any  of  the  lands  to  be  allotted,  &&    Sect  14. 
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Oasette;  not  that  I  think  this  was  necessary,  bat  as  other  parts  of  the  aet 
require  notices  to  be  given  in  this  way,  the  commissioner  acted  very  properly 
in  so  publishing  them.  We  cannot  bat  see  that  the  rector  was  a*  are  of  the 
proceeding  now  complained  of,  early  enough  to  have  appealed  in  proper  time ; 
the  correspondence  shows  that  he  was  so,  but  wished  to  have  it  more  clearly 
ascertained  by  the  award  that  the  mode  of  valuing  exempted  his  corn  rent 
from  the  poor's  rate.  I  do  not  know  that  the  result  of  the  valuation  may  not 
be  such  in  point  of  law,  but  the  commissioner  was  not  bound  to  state  it  on  his 
award.     The  order  of  sessions  must  be  quashed. 

Williams  J.  I  had  some  doubt  upon  this  case,  but  I  now  think  it  clear 
that  the  previous  writing  was,  for  the  present  purpose,  equally  effective  with 
the  award,  and  that  the  commissioner  might,  in  that  way,  do  what  is  now  the 
subject  of  complaint,  extinguish  the  right  to  tithes  and  assess  the  payment 
in  lien  of  them ;  and  that  act  he  did  on  the  3d  of  October.  The  appeal, 
therefore,  is  too  late.  As  to  notice,  if  that  was  necessary,  in  the  first  place 
the  appellant  had  a  special  notice  from  the  commissioner;  secondly,  there 
were  the  notices  in  the  Gazette  and  on  the  church  door;  and,  thirdly,  it  is 
hardly  to  be  supposed  that  the  rector  would  not  himself  watch  proceedings  in 
which  he  was  so  materially  concerned.  Order  of  sessions  quashed. 
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Pauper  was  hired  as  a  shepherd  for  a  term  rather  lees  than  a  year,  ending  at  Old 
Michaelmas  1825,  when  he  was  to  receive  6/.  10*.  wages.  Upon  and  for  a  few  days 
after  Old  Michaelmas,  he  continued  to  live  with  and  work  for  his  master  as  before, 
but  without  any  new  agreement  The  master  then  paid  the  wages  to  the  pauper's 
lather*  who  had  also  been  in  his  service  during  the  above  mentioned  term ;  and  asked 
"if  he  and  his  sons  chose  to  go  on  with  him."  The  father  consented.  The  wages 
were  to  be  the  same.  The  pauper  continued  in  the  service  as  before,  till  Lady-day, 
1826,  when  the  master,  being  about  to  quit  the  farm,  paid  him  his  wages  down  to 
that  time,  and  he  went  into  the  service  of  the  incoming  tenant : 

HeUt  that  the  hiring  after  Michaelmas  1826  was  not  a  general  hiring,  and  that  the 
service  under  it,  connected  with  that  of  the  preceding  year,  did  not  give  a  settlement ; 
and  the  court  quashed  an  order  of  sessions  made  in  favour  of  such  settlement. 

Oar  appeal  against  an  orJer  for  removing  George  Barrett  and  his  family 
from  the  parish  of  Ardiugton,  in  the  county  of  Berks,  to  the  parish  of 
Aldbourne,  Wilts,  the  sessions  quashed  the  order,  subject  to  the  opinion  of 
this  court  on  the  following  case : — 

Three  or  four  days  after  Old  Michaelmas-day,  1823,  the  pauper  being  then 
about  sixteen  years  old,  and  settled  in  Aldbourne,  was  hired  by  his  father  to 
Mr.  William  Brown,  a  farmer  in  the  parish  of  Little  Hinton,  Wilts,  (the 
father  being  in  Brown's  service  also,)  to  serve  as  shepherd,  for  his  board  and 
lodging,  in  the  house  of  Brown  at  Little  Hinton,  until  the  following  Old 
Michaelmas,  at  5/.,  and  6*.  a  week  wages  for  the  father.  The  pauper  served 
accordingly  as  shepherd  under  that  hiring,  boarding  and  sleeping  in  Brown's 
house,  till  Old  Michaelmas-day,  1824,  on  which  day  he,  by  his  father's  leave, 
went  to  High  worth  fair  for  pleasure,  and  returned  in  the  evening  to  his 
master's  house.  Mr.  Brown  settled  with  the  pauper's  father  for  the  wages 
due  to  himself  and  his  son  up  to  Old  Michaelmas,  four  or  five  days  after  Old 
Michaelmas,  the  father  receiving  the  wages  for  his  son.  On  the  day  the 
wages  were  paid  the  master  hired  the  pauper's  father,  the  pauper,  and  his 
brother,  to  serve  him  until  the  Old  Michaelmas  following,  at  6s.  a  week  for 
•2611  ^e  **tber,  and  5/.  10s.  for  each  of  the  sons  at  ^Michaelmas.  The 
-*  pauper  and  his  brother  continued,  with  their  father,  to  board  and  lodge 
at  Little  Hinton,  the  pauper  being  employed  as  before,  till  Old  Michaelmas- 
day,  1825,  when  the  pauper  drove  his  master's  sheep  to  Highworth  fair  and 
returned  in  the  evening  to  Little  Hinton.     A  few  days  after  Old  Michaelmas, 
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1825,  the  mister  again  settled  with  the  pauper's  father  for  the  wages  agreed 
upon  for  himself  and  his  sons  at  the  previous  hiring,  and  asked  the  lather  "  if 
he  and  his  sons  chose  to  go  on  with  him  ?"  to  which  the  father  said  "  yes/' 
The  wages  were  to  be  the  same.    The  pauper  remained  at  his  master's  house, 
boarding  and  lodging  and  working  on  the  farm,  as  usual,  till  about  the  10th 
of  March,  1826,  when  he  was  sent  by  his  master  with  sheep  to  a  farm  he  was 
about  to  occupy  at  Lockhinge  in  Berkshire.     He  remained  there,  receiving  5*. 
a  week  board  wages,  till  Lady-day,  1826,  when  he  returned  to  Brown  at  Little 
Hinton,  and  continued  there,  as  before,  till  the  beginning  of  April,  when 
Brown  quitted  Little  Hinton,  having  paid  the  pauper's  wages  due  to  him  at 
Lady-day,  1826,  to  his  father,  without  deducting  anything  on  account  of  the 
pauper's  absence  at  Lockhinge.     The  pauper  then  entered  the  service  of  the 
incoming  tenant    The  pauper  boarded  and  lodged  at  Brown's  house,  and  was 
employed  on  his  farm  as  shepherd  continually  from  three  or  four  days  after 
Old  Michaelmas,  1823,  to  a  few  days  after  Lady-day,  1826.    No  other  person 
was  ever  hired  or  employed  by  Brown  in  place  of  the  pauper  during  that  time. 
The  father  received  the  pauper's  wages  from  Brown  without  accounting  to  the 
pauper,  but  found  him  in  clothes  and  pocket  money  during  his  service.    The 
pauper  might  have  left  his  master's  service  at  Old  "Michaelmas,  1824.  r*262 
He  did  not  know  what  wages  he  was  to  receive.     On  these  facts,  the  *• 
sessions  held  that  a  yearly  hiring  of  the  pauper  by  Brown  in  Little  Hinton 
musU  be  implied,  and  they  quashed  the  order  of  removal.     The  case  now 
coming  on  for  argument,  the  court  asked  the  counsel  who  supported  the  order 
of  sessions,  what  ground  there  was  for  implying  a  yearly  hiring  ? 

Carrington  and  Ttfrwhitt  in  support  of  the  order  of  sessions.  The  sessions 
have  found  that  a  hiring  in  Little  Hinton  was  to  be  implied.  £Lord  Denman 
C.  J.  But  they  send  the  evidence  here,  and  put  the  question  to  us.  We 
cannot  imply  a  distinct  fact.]  If  there  be  any  premises  to  support  their  con* 
elusion,  this  court  will  not  disturb  it,  though  they  may  not  agree  in  the  con- 
clusion :  Rex  v  St.  Andrew  the  Great,  Cambridge,  8  B  &  C.  664.  Here  the 
evidence  did  warrant  the  finding.  The  conversation  after  Old  Michaelmas, 
1825,  amounted  to  an  indefinite  hiring  j  and  the  service  under  it,  though  for 
less  than  a  year,  will  oonnect  with  the  preceding  service.  This  is  like  Rex  v. 
Macclesfield,  3  T.  R.,  76,  where  the  master  told  the  pauper  "  he  might  as  well 
stay  on  an  end/'  and  it  was  held  to  be  a  general  hiring.  [Lord  Den  man  C  J. 
There  Lord  Kenyon  said  that  the  words  had  that  meaning  by  the  custom  of 
the  country.]  The  words  here  are  stronger.  [Patteson  J.  The  wages  here 
upon  the  new  hiring  are  the  same  gross  sum  as  on  that  of  the  former  year.] 
It  was  admitted  by  the  court  in  Rex  v.  Apethorpe,  2  B.  &  G.  892,  that  a 
hiring  for  a  year  might  be  presumed  from  the  servant  continuing  in  the  ser- 
vice, at  the  expiration*  of  a  previous  yearly  hiring,  without  any  altera-  r*ggo 
tion  of  the  terms.  A  presumption  almost  as  strong  arises  in  this  case :  *■ 
the  pauper,  at  the  expiration  of  his  service  at  Michaelmas,  1825,  entered  on  a 
new  one  which  continued  several  days  without  any  specific  agreement  as  to 
terms ;  and  the  inference  of  a  general  hiring,  which  might  be  drawn  from  that 
fact,  is  not  repelled,  but  strengthened,  by  the  subsequent  conversation  between 
Brown  and  the  pauper's  father. 

Per  curiam.(a)  It  would  be  difficult  to  say  how  the  master  in  this  case 
could  have  done  better  than  he  has  to  avoid  a  yearly  hiring,  and  that  seems  to 
have  been  the  intention  of  the  parties.  The  words  used  by  the  master  clearly 
do  not  import  an  indefinite  hiring. 

Order  of  sessions  quashed. 

Shepherd  was  to  have  argued  against  the  order  of  sessions. 

(a)  Loan  Dsnmait,  C.  J.,  Lotlxdalk,  Parbsov  and  Williams  JTs. 
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*>aii  *T**e  Governor*  Deputy  Governor,  Assistants,  and  Guardians  of  the 
**J       Poor  of  the  City  of  BRISTOL  v.  WAIT,  GARDNER,  and  BAR- 
NETT. 

If  a  party  is  assessed  to  the  poor  rate  for  premises  which  he  occupies,  and  other  dis- 
tinct premises  which  he  does  not  occupy,  and  his  goods  are  distrained  for  the  several 
rates  jointly,  he  is  not  confined  to  the  remedy  by  appeal,  but  may  bring  an  action. 
If  a  joint  distress  be  made  under  four  several  warrants,  for  four  several  rates,  of 
which  one  is  bad,  the  distress  is  not  therefore  void. 

If  a  party  enter  and  make  a  joint  distress  for  four  several  rates,  being  furnished  for 
that  purpose  with  four  warrants,  one  of  which  is  bad,  he  may,  in  an  action  of  reple- 
vin for  such  distress,  justify  under  the  good  warrants,  and  abandon  the  bad  one ; 
and  if  the  causes  of  taking  are  distinct,  and  the  avowries  separate,  he  will  be  entitled 
to  a  return  of  all  the  goods. 

Where  some  of  the  avowries  justified  the  whole  taking  under  good  warrants  only,  and 
the  plaintiff  alleged,  in  answer  to  each  of  the  avowries,  that  the  whole  distress  was 
taken  jointly  under  four  warrants,  of  which  one  was  bad,  and  the  defendant  did  not, 
on  the  record,  contradict  this  allegation :  Held,  nevertheless,  that  the  defendant  was 
entitled  to  judgment,  and  a  return  of  all  the  goods. 

Replevin.  The  defendants  avowed,  first,  as  overseers  of  the  poor  of  the 
nariah  of  St.  Philip  and  Jacob,  stating  that  the  taking,  Ac,  were  done  by  them 
by  authority  of  an  act  (43  Eliz.  o.  2,)  for  the  relief  of  the  poor,  and  according 
to  the  said  act.  To  this  the  plaintiffs  pleaded  in  bar,  first,  de  injuria  ;  secondly, 
that  the  defendants  wrongfully  took,  &c,  in  the  name  of  one  entire  distress! 
for  and  by  reason  of  the  non-payment  of  divers,  to  wit,  four  rates  before  then 
made,  &c. ,  for  the  relief  of  the  poor  of  the  said  parish,  and  not  otherwise,  and 
that  in  and  by  one  of  the  said  rates,  viz.,  in  and  by  a  certain  rate  made,  Ac., 
22d  of  March,  1832,  the  said  plaintiffs  were  rated  and  assessed  in  the  sum  of 
33£  6s.  $<L,  for  and  in  respect  of  the  supposed  occupation  by  them  of  a  cer- 
tain building  called  The  Armoury,  situate  in  the  said  parish,  and  that  they, 
the  plaintiffs,  were  not  at  the  time  of  making,  Ac.,  the  said  last-mentioned  rate, 
or  at  any  time  afterwards,  occupiers  of  the  said  building,  nor  rateable  in 
respect  thereof  to  the  relief  of  the  poor  of  the  said  parish.  Replication  to  the 
first  plea,  similiter.  The  replication  to  the  second  plea  set  out  four  rates,  made 
*»ftV1  respectively  on  the  3d  of  'March,  1831,  22d  of  September,  1831,  22d 
*DOJ  of  March,  1832,  20th  of  October,  1832,  upon  the  plaintiffs,  and  speci- 
fied the  amounts  for  which,  and  the  premises  in  respect  of  the  occupation 
whereof,  the  several  rates  were  made ;  that  of  March  22d,  1882,  being  for  The 
Armoury.  The  replication  then  averred  that  the  plaintiffs,  at  the  several  and 
respective  times  of  the  making,  Ac.,  of  the  said  last  mentioned  rates,  having 
then  been  the  occupiers  of  the  said  several  tenements  in  that  replication  men* 
tioned,  and  in  respect  of  which  they  so  rated,  notice  of  the  several  last  men- 
tioned rates  afterwards,  to  wit,  &o.,  was  duly  given  to  the  plaintiffs,  and  pay* 
ment  of  each  of  the  said  rates  duly  demanded.  The  replication  further  stated, 
that  the  plaintiffs  refused  to  pay  the  rates,  or  either  of  them,  and  were  sum* 
moned  before  two  magistrates  to  show  cause  why  they  so  refused ;  that  they 
appeared  accordingly,  and  that  the  magistrates  duly  issued  four  several  war- 
rants to  the  churchwardens  and  overseers  to  distrain  the  goods  of  the  plaintiffs 
for  the  aforesaid  rates  respectively ;  that  the  warrants  were  duly  delivered  to 
the  defendants,  being  then  overseers,  &c. ;  and  because  the  four  rates,  at  the 
time  when,  Ac.,  were  severally  in  arrear,  the  defendants,  as  such  overseers, 
under  and  by  virtue  of  the  last-mentioned  four  several  warrants,  took,  &c.,  as, 
for  and  in  the  name  of  a  distress,  for  and  by  reason  of  the  non-payment  of  the 
said  several  rates,  &o.  Rejoinder,  that  the  plaintiffs,  at  the  several  and  re- 
spective times  of  the  making,  &c.,  of  the  said  four  rates,  were  not  the  occupiers 
of  the  several  tenements  in  the  replication  mentioned,  and  in  respect  of  which 
they  were  so  rated  and  assessed  as  therein  mentioned,  in  manner  and  form! 
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Ac. ;  but  on  the  contrary  thereof,  that  the  said  plaintiffs  were  not,  at  the 
♦time  of  making,  Ac.,  the  said  rate  thirdly  mentioned  in  the  replication,  r«naa 
or  at  any  time  afterwards,  occupiers  of  the  building  in  respect  of  which  L 
they  were  rated  in  the  last-mentioned  rate,  nor  rateable  in  respect  thereof  to 
the  relief  of  the  poor,  Ac.     General  demurrer  and  joinder. 

The  second  avowry  stated  that  the  plaintiffs  were  occupiers  of  certain  pre- 
mises in  the  parish,  and  rateable  in  respect  of  their  said  occupation ;  and  it  set 
out  the  rate  of  the  3d  of  March,  1831,  and  followed  in  other  respects,  as  to 
this  rate,  the  same  course  of  statement  which  was  taken  in  the  replication  to 
the  second  plea.  The  third  avowry  was  in  the  same  form,  and  was  confined  to 
the  rate  of  the  22d  of  September,  1881.  The  fourth  and  fifth  avowries  were 
in  the  same  form,  and  were  confined  respectively  to  the  rates  of  22d  of  March, 
1882,  and  20th  of  October,  1832.  The  plaintiffs  pleaded  in  bar,  thirdly, 
fourthly,  fifthly,  and  sixthly,  to  the  second,  third,  fourth  and  fifth  avowries, 
respectively,  de  injuria.  Seventhly,  the  plaintiffs  pleaded  in  bar  to  the  same 
avowries,  that  the  defendants  took,  &c,  the  goods  in  the  declaration  mentioned, 
as  for  and  in  the  name  of  one  entire  distress  for  the  non-payment  of  the  several 
supposed  rates  in  the  second,  third,  fourth,  and  fifth  avowries  respectively  men- 
tioned;  and  that  by  the  rate  of  22d  of  March,  1832,  the  plaintiffs  were  rated 
in  respect  of  the  supposed  occupation  of  a  building  called,  Ac.,  of  which  they 
were  not,  at  the  time  of  making  that  rate,  occupiers,  nor  rateable  in  respect 
thereof.  Replication  to  the  third,  fourth,  fifth,  and  sixth  pleas,  similiter.  To 
the  seventh  plea,  £hat  the  defendants  took,  &c.,  as  a  distress  for  the  said  several 
rates  in  the  second,  third,  fourth,  and  fifth  avowries  respectively  mentioned, 
under  and  by  virtue  of  the  several  warrants  therein  *also  respectively  r*267 
mentioned.    General  demurrer  and  joinder.  L 

The  sixth  avowry  was  for  a  distress  for  four  several  rates.  It  began  by 
stating,  that  at  the  time  of  making  the  rates  after  mentioned,  the  plaintiffs 
were  occupiers  of  premises  for  which  they  were  rateable  to  the  poor :  it  then 
set  out  the  four  rates  successively,  specifying  the  dates  as  stated  in  the  repli- 
cation to  the  second  plea,  and  the  amounts  of  the  respective  assessments  on 
the  plaintiffs ;  alleging  each  respectively  to  be  for  the  premises  occupied  by  the 
plaintiffs,  as  was  before  mentioned  in  that  avowry,  ft  then  pursued  the  form 
of  the  replication  to  the  second  plea  in  bar.  To  this  avowry  the  plaintiffs 
pleaded  in  bar,  eighthly,  de  injuria  ;  and,  ninthly,  as  in  the  seventh  plea  in  bar. 
Replication  to  the  eighth  plea,  similiter.  Replication  to  the  ninth  plea,  as  in 
the  replication  to  the  seventh.     General  demurrer  and  joinder. 

The  seventh  avowry  set  forth  a  local  act  passed  1  W.  4,  by  which  certain 
tenements  were  made  rateable  to  the  relief  of  the  poor,  and  avowed  for  the 
taking,  Ac.,  as  a  distress  for  four  several  rates,  in  respect  of  the  occupation  of 
certain  of  the  said  tenements  by  the  plaintiffs,  specifying  the  amounts  of  the 
several  assessments,  and  the  premises,  and  stating  the  other  facts  as  in  the 
replication  to  the  second  plea  in  bar.  The  tenth  and  eleventh  pleas  in  bar  to 
this  avowry  corresponded  to  those  on  the  sixth  avowry.  Replication  to  the 
tenth  plea,  similiter.  To  the  eleventh,  replication  as  to  the  seventh.  General 
demurrer  and  joinder. 

The  demurrers  were  argued  in  Hilary  term  last.(a) 

*Maule  for  the  plaintiffs  in  replevin.  .  All  the  demurrers  raise  the  r*268 
question  whether,  when  four  separate  warrants  are  granted  at  the  same  L 
time  to  distrain  for  four  several  rates  respectively,  to  one  of  which  the  party 
distrained  upon  is  not  liable,  and  one  distress  is  made  for  all  the  rates  jointly, 
such  distress  can  be  supported.  A  single  warrant  to  distrain  for  several  rates, 
one  of  which  is  illegal,  is  altogether  bad :  Milward  v.  Gaffin,  2  W.  Bl.  1330. 
That  case  is  supported  by  Hurrell  v.  Wink,  8  Taunt.  369 ;  8.  C.  2  B.  M.  417, 

(«)  Before  Lord  Dbxxax,  C.  J.,  Littlxdalc,  Tacxtox,  and  Pattxsox  Js.,  Jawury 
17th  aod  24th. 
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in  which  last  case  Forty  v.  Imher,  6  Bast,  484,  and  Patchett  v.  Bancroft,  7  T. 
R.  367,  were  cited.  Forty  v.  Imber,  6  East,  434,  decided  that  a  party  might 
rapport  a  cognizance  made  for  rent  due  for  a  specified  time,  by  a  proof  of  rent 
due  for  a  shorter  time ;  and  Patchett  v.  Bancroft,  7  T,  R.  367,  decided  that  a 
single  distress  warrant  might  be  given  for  the  aggregate  of  taxes  due  under 
different  acts  of  parliament ;  neither  of  which  points  is  at  present  disputed.  It 
is  true,  also,  that  a  party  may,  on  distraining,  assign  one  cause,  and  may 
afterwards  avow  for  another;  for  he  is  not  to  be  bound  by  a  mistake  in  the 
account  which  he  may  give  of  the  transaction  at  the  time,  if  he  have  good 
authority.  But  here  the  party  admits  on  the  record  a  joint  distress  for  all 
the  rates;  and,  after  that,  he  cannot  be  suffered  to  separate  his  defence  by 
referring  it  to  several  distinct  claims.  The  fact  of  four  warrants  having  been 
riven,  is  not  inconsistent  with  the  distress  being  made  for  a  single  claim. 
Sesides,  if  the  four  warrants  justified  a  single  distress  for  all,  the  distress  is 
joint,  and  the  case  is  the  same  as  if  there  were  a  joint  warrant :  but  if  they 
did  not  justify  a  joint  distress,  then  the  present  distress  is  not  justified  at  all. 
*2691  e  ^oct"De  that  a  party  may  *distrain  as  for  one  cause,  and  avow  for 
-»  another,  may,  perhaps,  be  considered  to  have  been  somewhat  qualified 
in  Lucas  and  others  v.  Nockells.  That  case  was  decided  on  error  in  the 
Exchequer  Chamber,  4  Bing.  729,  and  in  the  House  of  Lords,  10  Bing.  157; 
and  on  both  occasions  it  was  held,  that  the  defendant  having  justified  a  seizure 
under  %fi.  /a.,  and  the  plaintiff  having  replied  de  ivjurid,  the  latter  might 
prove  at  the  trial  that  the  goods  were  not  bond  fide  taken  under  the  execution, 
and  that  the  execution  was  colourable.  In  the  present  case,  the  question  turns 
upon  the  distress  being  joint,  not  upon  the  warrant  being  joint  or  otherwise ; 
for  the  owner  is  entitled  to  an  opportunity  of  redeeming  all  his  property,  by 
satisfying  the  claim  for  which  the  distress  is  made,  which  here  he  could  not 
do,  without  paying  the  illegal  rate  together  with  the  legal  ones,  whether  there 
were  one  or  more  warrants.  A  joint  distress  for  rent  due  upon  two  distinct 
demises  of  different  premises  cannot  be  justified :  Rogers  v.  Birkmire,  Ca.  T. 
Haidw.  245;  S.  C.  2  Str.  1040. 

Fottett  for  the  defendants  in  replevin.  First,  the  proper  remedy  for  the 
plaintiffs  was  by  appeal  to  the  sessions.  The  record  shows  that  the  plain* 
tiln  are  occupiers  within  the  parish,  who  have  been  rated  partly  for  premises 
within,  and  partly  for  premises  not  within,  their  occupation.  Therefore  the 
justices  had  jurisdiction,  and  the  only  question  is  as  to  the  excess,  which  is 
matter  for  an  appeal,  not  for  an  action  of  replevin :  Marshall  v.  Pitman, 
9  Bing.  595.  Replevin  lies  where  the  party  is  not  liable  to  be  rated  at  all, 
OTA-]  an(*  *°  (*oes  tre8Pass  >  *  Weaver  v.  Price,  3  B.  &  Ad.  409.  [Patteson  J. 
•*  Suppose  a  person  to  be  rated  in  a  parish  in  which  he  resides,  the  whole 
of  the  property  for  which  he  would  be  rateable  lying  elsewhere,  do  you  say 
that  his  remedy  is  confined  to  an  appeal  ?]  That  case  would  not  answer  to  the 
criterion  suggested,  which  is  the  occupation  of  some  property  within  the 
pariah.  [Lord  Denman  0.  J.  Then  you  do  not  insist  upon  the  right  of 
appeal  precluding  the  other  remedy ;  for  a  person  might  appeal  against  a  rate, 
although  he  neither  resided  nor  occupied  property  within  the  parish  in  which 
he  was  rated.]  He  might  then  adopt  either  remedy.  But  if  a  single  distress 
were  put  in  for  a  rate  in  respect  to  property,  of  which  part  was  within  and 
part  without  the  parish,  the  remedy  would  be  confined  to  the  appeal. 

Secondly,  this  is  not  a  wrongful  distress,  since  it  is  good  as  to  three  of  the 
rates :  the  only  question  is,  whether  more  was  taken  than  those  three  warrant. 
Suppose  a  distress  made  for  a  rent  and  a  heriot;  an  avowry  for  the  rent 
alone  would  be  good ;  for  a  distress  is  not  invalid  where  a  right  exists  to  take 
anything  on  the  premises.  [Taunton  J.  The  objection  here  is,  not  that  too 
much  is  taken,  but  that  the  taking  is  under  too  many  warrants,  one  being 
bad.]  The  distress,  if  otherwise  good,  cannot  be  invalidated  bythe  circum- 
stance that  there  was  one  bad  warrant.    Milward  v.  Caffin,  2  W.  Bl.  1830, 
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differs  from  the  present  case,  for  there  no  warrant  entirely  good  existed.  With 
respect  to  Rogers  v.  Birkmire,  Ca.  T.  Hardw.,  245;  S.  C.  2  Str.  1040,  it  is 
not  contended  here  that  a  distress  can  be  made  upon  one  close  for  rent  due  on 
another  close  separately  demised.  [Lord  Denman  G.  J.  There  *a  r*o~i 
distress  for  one  of  the  rents  would  have  been  justifiable;  the  joint  dis-  *-  ' 
tress,  therefore,  ought  to  have  been  supported,  according  to  your  present  argu- 
ment that,  if  a  good  and  a  bad  cause  be  coupled,  the  good  will  protect  the  bad.] 
Here  the  distress  is  for  a  poor  rate ;  such  a  distress  is  not  confined  to  particu- 
lar premises.  The  goods  of  the  person  liable  may  be  taken  anywhere ;  and,  if 
anything  be  due,  the  taking  cannot  be  a  trespass ;  there  can  only  be  an  action 
for  excessive  distress.  [Taunton  J.  How  are  we  to  distinguish  which  goods 
are  rightly  taken  ?]  No  such  distinction  can  be  made ;  and  for  that  reason 
trespass  cannot  be  brought.  It  has  been  expressly  decided  that  a  party  may 
distrain  for  one  cause  and  avow  for  another ;  and  his  alleging  one  cause  at  the 
time  of  the  distress  does  not  prevent  his  avowing  for  the  other :  Oroenvelt  v. 
Burwell,  1  Ld.  Raym.  454,  Fitzherbert  Abr.  Avowry,  pi.  232 ;  Anonymous, 
Godb.  110,  PL  129 ;  Crowther  v.  Ramsbottom,  7  T.  R.  654.  [Taunton  J. 
But  here,  by  the  record,  the  justification  is  for  a  taking  under  the  bad  war- 
rant as  well  as  the  good.]  The  avowry  does  not  join  the  different  causes. 
The  defendants  say  that  they  might  distrain  under  four  warrants,  one  of  which 
was  bad,  but  that  does  not  preclude  them  from  afterwards  justifying  under 
those  which  are  good,  and  those  only.  The  avowries  (except  the  sixth  and 
seventh)  do  not  join  the  good  and  bad  warrants.  It  is  true  that  in  the 
defendant's  replication  to  the  second  plea  in  bar,  there  is  a  statement  in  which 
the  good  and  bad  warrants  are  both  set  out;  but  that  does  not  place  the 
defendants  in  the  predicament  of  a  party  resting  his  defence  on  all  those  facts. 
They  intended  by  their  avowry  to  justify  under  three  *warrants  which  r*072 
gave  them  a  right  to  seise;  the  plaintiffs  allege  that  the  seizure  was  L 
lor  four  rates,  one  of  which  was  wrongful ;  and  then  the  defendants  set  out 
the  whole  of  the  circumstances.  But  the  introduction  of  this  fourth  rate  by 
the  plaintiffs  cannot  alter  the  right  upon  which  the  defendants  ground  their 
pleading.  [Patteson  J.  You  say  that  your  general  avowry  is  the  same  in 
effect  as  if  you  had  pleaded  the  three  good  warrants,  and  that  they  have  no 
right  to  put  the  fourth  upon  you.  Taunton  J.  And  that  in  this,  which  is 
an  action  of  replevin,  the  only  question  is,  whether  anything  was  due  in 
respect  of  which  you  seized.  That  is  your  strong  point.]  That  is  so.  It 
would  have  been  no  answer  on  the  part  of  the  plaintiffs  to  say  that  the  defend- 
ants came  in  to  seize  under  three  good  warrants,  but  produced  a  fourth  which 
was  bad.  If  they  then  relied  on  the  bad  warrant,  it  is  well  established  that  a 
legal  authority  is  not  vitiated  by  what  the  party  executing  it  says  at  the  time. 
The  defendants  do  not  justify  under  the  bad  warrant,  and  the  introduction  of 
it  by  the  plaintiffs  cannot  make  it  part  of  the  justification.  It  is  sufficient  if 
the  defendants  now  show  in  their  avowry  any  right  to  enter  and  take.  That  a 
separate  demand  was  made  of  each  rate  (which,  according  to  Hurrell  v.  Wink, 
8  Taunt.  369,  S.  C,  2  B.  M.  417,  is  necessary)  is  admitted  on  the  pleadings :  as 
to  so  much,  therefore,  of  the  distress  as  relates  to  the  undisputed  rates,  there  is  no 
objection ;  and  if  a  man  avow  for  divers  causes,  and  any  one  be  found  for  him,  he 
shill  have  a  return ;  Roll.  Abr.  Replevin,  M.  pi  4,  5,  6,  8.    Syltard  t>.  — — , 

I  Bulst.  101,  is  to  the  same  effect,  and  the  principle  was  acted  upon  in  Miller 
v.  Green,  8  Bing.  92;  2  Gro.  and  Jer.  142,  S.  0.  By  stat.  17  O.  2,  c.  88, 
s.  8,  *( which  extends  to  overseers  the  protection  given  to  landlords  by  r*o7o 

II  G.  2,  o.  19,  s.  19,)  it  is  enacted  that  no  distress  for  a  poor  rate  L 
justly  due,  shall  be  deemed  unlawful,  nor  the  parties  distraining  trespassers, 
on  account  of  any  defect  or  want  of  form  in  the  rate,  assessment,  or  warrant 
of  distress,  nor  shall  the  parties  distraining  be  deemed  trespassers  ab  initio  for 
any  irregularity  afterwards  done  by  them,  but  the  party  aggrieved  by  such 
irregularity  may  recover  satisfaction  for  the  special  damage  in  an  action  of 
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trespass  or  on  the  one.  The  judgments  of  the  court  in  Starch  v.  Clarke, 
4  B.  &  Ad.  113,  show  that  in  the  case  of  distress  for  a  poor  rate,  where  an 
excess  has  been  committed,  something  being  due,  the  remedy  can  only  be  in 
respect  of  that  excess. 

Manle  in  reply.  No  authority  has  been  pointed  ont  to  shake  the  proposition 
established  by  Milward  v.  Caffin,  4  B.  &  Ad.  113,  that  if  a  party  is  rated  for 

{remises  in  his  occupation,  and  for  others  which  are  not,  the  whole  rate  may 
e  treated  as  a  nullity,  and  those  who  levy  it  are  guilty  of  au  excess  of  autho- 
rity, and  must  be  deemed  to  have  entered  as  trespassers.  Whero  a  defendant 
in  trespass  justifies  under  a  legal  warrant,  and  the  plaintiff  alleges  excess,  it  is 
replied,  not  new  assigned.  [Patteson  J.  Milward  v.  Caffin,  2  W.  Bl.  1330, 
does  not  go  the  length  you  contend  for;  the  argument  there  only  was,  that  if 
one  warrant  be  made  for  levying  a  good  and  a  bad  rate,  the  warrant  is  bad,  and 
the  distress  cannot  be  supported.]  The  consequence  is  the  same,  if  there  be 
one  distress  for  several  rates ;  it  makes  no  difference  whether  the  party  set 
upon  a  warrant  or  warrants.  At  all  events  the  case  shows  that  the  plaintiff  is 
*o7  4 -i  not  confined  to  an  *appeal.  It  is  true,  as  was  said  in  Hurrell  v.  Wink, 
*'*J  8  Taunt  369,  S.  C.  2  B.  M.  417,  that  one  distress  may  be  made  for 
an  aggregate  of  several  rates ;  but  that  is  when  all  the  rates  are  good.  In 
Marshall  v.  Pitman,  9  Bing.  595,  the  plaintiff  was  an  inhabitant  of  the  parish, 
and  as  such  was  rated ;  he  did  in  fact  possess  visible  personal  property  there ; 
and  the  question  was,  how  much,  or  whether  any,  of  such  property  was  rate* 
able  as  stock  in  trade.  The  objection  substantially  was,  that  he  was  over- 
rated, not  that  he  was  beyond  the  jurisdiction  of  the  justices.  It  might  turn 
oat  that  his  rateable  property  amounted  to  nothing ;  but  the  complaint  was  in 
principle  the  same  as  where  an  assessment  is  made  for  property  iu  a  pariah, 
one  part  of  which  is  liable,  and  another  not.  Weaver  v.  Price,  3  B.  &  Ad. 
409,  shows  that,  if  the  party  distrained  upon  has  no  land  in  the  parish,  he  may 
bring  trespass ;  but  that  does  not  prove  that  if  he  had  some  land  in  the  parish, 
and  was  improperly  rated  for  other  land  also  within  it,  trespass  would  not  lie. 
Assuming,  then,  that  the  present  action  is  maintainable,  the  question  is, 
whether  the  distress  be  supported  by  the  facts  admitted  on  the  record  in  the 
pleadings  on  both  sides.  It  is  said  that  the  original  avowries  were  unobjec- 
tionable, and  were  an  answer  to  the  action  :  but  the  defendants  having,  in  their 
replications,  assumed  the  state  of  facts  introduced  by  the  plaintiffs  in  their 
pleas  in  bar,  are  not  at  liberty  to  say  that  this  state  of  facts  is  inconsistent  with 
their  avowries ;  for  that  would  be  to  allege  their  own  replications  to  be  a  depar- 
ture from  their  avowries.  In  Rogers  v.  Birkmire,  Ca.  temp.  Hardw.  245,  8. 
907^1  C  2  Str.  1040,  *the  defendant  distrained  goods  in  a  house  for  rent  of 
J  the  house,  and  also  of  a  stable ;  he  was  entitled  to  distrain  for  the  rent 
of  the  house,  and  had  therefore  a  good  justification  for  all  he  did;  but,  as  it 
appeared  on  the  record  that  he  did  distrain  for  both  rents,  the  plaintiff  had 
judgment  The  action  there  was  trespass;  but  a  fortiori  replevin  would  have 
lain.  [Loud  Dknkan  C.  J.  There  the  objection  arose  on  the  avowry.  Sup* 
pose,  here,  the  parties  had  gone  to  issue  on  the  matter  stated  in  the  avowry  ; 
the  only  way  in  which  any  irregularity  would  have  appeared  would  have  been 
by  evidence  that  the  parties  claimed  to  take  under  four  warrants,  one  of  which 
was  bad.  That  would  come  within  the  oases  which  say  that,  where  there  is  a 
logal  authority,  an  improper  claim  made  at  the  time  of  executing  it  does  not 
prejudice.]  Here  the  objection  is,  not  that  the  defendants  stated  at  the  time 
that  which  was  no  excuse,  but  that  they,  in  fact,  took  for  one  cause,  when  they 
were  only  entitled  to  take  for  another;  and  their  pleading  shows  it.  Such 
takings  are  distinct  things  in  reruns  natura,  as  much  as  entering;  under  *fif*. 
and  entering  under  a  distress.  When  it  is  said,  as  in  Butler  and  Baker's 
case,  (a)  that  "  if  a  man  takes  a  distress  for  one  thing,  yet  when  he  comes  into 

(a)  8  Rep.  28,  a.  citing  M.  34,  E.  1,  and  Avowry,  232,  referring  apparently  to  Fitih. 
Arb.,  Afowry,  282. 


144  Bristol  Poor  v.  Wait.    E.  T.  1834.  [275 

a  court  of  record,  he  may  avow  for  what  thing  he  pleases,"  the  meaning  cnlj 
is,  that,  although  he  may  profess  to  distrain  for  one  thing,  yet  if  he,  in  truth, 
had  power  at  the  time  to  distrain  lor  another,  he  may  avow  for  that,  and  shall 
not  be  concluded  by  what  he  before  professed.  In  the  Anonymous  case,  Godb. 
110,  pi.  129,  the  proposition  is  evidently  so  considered.  The  placita  cited  from 
♦Roll.  Abr.,  Replevin,  M.,  reduce  themselves  to  an  illustration  of  the  r*<rr£t 
point,  that  where  a  man  avows  for  rent  due  for  several  causes  or  on  L 
several  days,  if  it  be  the  same,  and  not  a  distinct  rent,  the  whole  may  be  joined 

in  one  avowry.     Syliard  v. ,  1  Bulst.  101,  only  exemplifies  the  same 

principle.  In  Crowther  v.  Ramsbottom,  7  T.  R.  654,  the  pleading  did  not  put 
m  issue  the  cause  for  which  the  defendants  really  entered :  the  plaintiff  having 
by  his  replication  admitted  the  issuing  of  the  writ  of  justices,  but  answered,  as 
to  the  rest  of  the  justification,  "  de  injuria,  absque  residuo  cavm."  That 
averment  merely  denies  the  existence  of  the  cause  alleged  on  the  record  for 
what  was  done.  It  does  not  traverse  the  allegation  "  virtute  cuju*  the  defen- 
dant entered,  Ac.,"  which  is  not  traversable  in  that  form.  There  was  nothing 
on  the  record  there,  to  raise  the  question  whether  the  defendants  had  exceeded 
their  authority,  or  had  not,  in  fact,  acted  in  execution  of  the  writ.  The  case, 
therefore,  goes  no  farther  than  to  show  that  a  man,  by  having  verbally  alleged 
one  cause,  is  not  precluded  from  pleading  another.  [Lord  Dknman  G.  J. 
In  Lucas  v.  Nockells,  4  Bing.  729;  10  Bing.  157,  where  the  writ  was 
pleaded  with  a  virtute  cujus,  and  the  plaintiffs,  admitting  the  writ,  replied  de 
injuria,  absque  reMuo  caum,  it  was  held,  that,  under  that  plea,  they  might 
prove  that  the  defendants  did  not  in  reality  act  upon  the  writ.]  Where  the 
plaintiff  means  to  insist  that,  in  point  of  fact,  the  defendant  was  not  acting 
under  the  authority  pretended,  but  under  a  different  authority,  he  may  and 
ought  to  show  that  by  his  pleading.  Thus,  Lord  Holt  says,  in  G-roenvelt  v. 
Burwell,  1  Ld.  Raym.  465.  "  Suppose  there  were  two  warrants,  the  one 
♦good  and  the  other  ill,  and  the  plaintiff  had  been  arrested  upon  the  ill  r^onj 
warrant,  he  ought  to  show  it  specially."  He  adds,  that  if  the  party  L 
arresting  had  a  good  warrant,  though  he  had  declared  that  he  arrested  on  the 
insufficient  one,  that  would  not  preclude  him  from  justifying  by  the  other. 
That  is  not  now  disputed ;  but  the  plaintiff  may  show  that  he  did  not  arrest  under 
the  legal  warrant.  [Patteson  J.  He  could  not  allege  that,  if  the  party 
arresting  had  both  warrants  at  the  time.]  Lucas  v.  Nockells,  4  Bing.  729 ; 
10  Bing.  157,  seems  to  sho^,that  he  might.  That  case  clearly  establishes  that, 
in  some  way,  the  fact  of  a  party  having  acted  in  execution  of  the  authority 
under  which  he  justifies,  may  be  put  in  issue :  the  only  question  in  any  par- 
ticular case  would  be  as  to  the  course  of  pleading.  When  a  plaintiff  in  tres- 
pass replies  exoess,  that,  in  effect,  denies  the  virtute  cuju*.  [Littlbdalk  J. 
It  admits  the  authority ;  that,  therefore,  does  not  apply  to  the  case  where  it  is 
suggested  that  an  illegal  and  not  a  legal  warrant  was  acted  upon.  It  shows 
that  he  was  not  acting  upon  that  by  which  he  justifies.  In  The  Six  Carpen- 
ters9 case,  8  Rep.  146,  b.,  it  is  said  that  "If  the  lord  who  distrains  for  rent, 
or  the  owner  for  damage  feasant,  works  or  kills  the  distress;  or  if  he  who 
enters  to  see  waste,  breaks  the  house,  or  stays  there  all  night;  or  if  the  com- 
moner cuts  down  a  tree,  in  these  and  the  like  cases,  the  law  adjudges  that  he 
entered  for  that  purpose/'  [Littlxdalx  J.  Still  that  relates  to  improper 
acts  done  under  that  by  which  the  party  professes  to  justify;  it  does  not  apply 
to  an  acting  under  a  different  and  bad  authority.] 

The  proceeding  on  a  writ  of  recaption  is  a  case  where  the  intention  with  which 
a  legal  process  was  ^executed  may  be,  and  necessarily  is,  enquired  into;  r*«7j> 
and  where  a  party  may  be  liable  to  an  action  for  doing  what  he  had  a  L 
lawful  authority  to  do,  if  he  did  it  not  under  that  authority,  but  in  the  exeroise  of 
an  unlawful  chum.  The  plaintiff  in  that  form  of  action  oomplains  that  his  goods, 
which  had  been  distrained  by  the  defendant,  and  replevied,  have  again  been 
distrained  by  him  for  the  same  cause :  and  Lord  Hale  in  a  note  on  Fitiher- 
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Bert's  Nature  Breviam,  p.  72,  tit.  Recaption,  says,  "That  where  the  lord  in  a 
replevin  stows  for  one  cause,  and  justifies  the  recaption  for  another  cause,  the 
plaintiff  may  aver  that  the  first  caption  was  made  by  him  for  the  same  cause 
as  the  second.0  And  in  Buller's  case,  19  Vin.  Abr.  Replevin,  E.  a.  pi.  7, 
the  defendants  made  cognisance  as  bailiffs  to  A.  for  a  rent;  the  plaintiff 
replied  that  two  strangers  had  a  right  of  entry  into  the  place  where,  Ac.,  and 
the  defendants  by  their  command  entered  and  took  the  cattle  damage  feasant, 
abuque  hoc,  that  they  took  as  bailiffs  to  A.  And  upon  demurrer,  it  being 
objected  "  that  by  this  mean3  the  intent  of  the  party  shall  be  put  in  issue, 
which  no  jury  can  try  but  only  in  case  of  recaption/'  the  traverse  was  held  to 
he  well  taken.  There  two  supposed  authorities  appeared,  the  one  alleged  by 
the  defendants,  the  other  by  the  plaintiff;  and  it  might  have  been  contended, 
is  it  is  by  the  defendants  here,  that  the  latter  authority  was  one  put  upon  the 
defendants  by  the  plaintiff.  The  same  argument  might  also  have  been  used  in 
the  ease  on  the  writ  of  reeaptioni  [Patteson  J.  The  replication  there  is  a 
mere  repetition  of  the  writ.  Nothing  is  put  upon  the  defendant.  Little- 
dale  J.  In  Buller's  case,  19  Yin.  Abr.  Replevin,  E.  a.  pi.  7,  the  taking  by 
the  defendants  as  bailiffs  to  A.  was  traversed  with  a  special  inducement;  but 
that  inducement  made  no  difference.] 

♦2701  ***  **'  uP°n  tne  wk°K  clear  ^TOm  tne  authorities,  that  if  parties  have 
J  had  a  good  warrant  under  which  they  might  have  acted,  but  in  reality 
have  acted  upon  an  illegal  one,  and  if  the  fact  that  they  did  so  (not  merely 
that  they  professed  to  do  so)  is  either  established  by  evidence  on  the  other 
side,  or  stated  by  the  parties  themselves,  or  admitted  by  them  in  the  course  of 
their  pleadings,  the  good  warrant  cannot  avail  them.  Here  the  defendants 
have  admitted  by  their  pleading  that  they  took  the  property  of  the  plaintiffs  as 
one  entire  distress  for  four  rates,  and  they  justify  doing  so  by  four  warrants; 
one  of  these  was  bad,  and  the  whole  taking,  therefore,  was  for  a  cause  which 
is  no  justification.  Cur.  adv.  vult. 

Lord  Denman  C.  J.  in  this  term,  April  22d,  delivered  the  judgment  of 
the  court.  In  this  action  of  replevin  the  defendants  justified  the  taking,  as  a 
distress  for  poor  rates.  The  first  avowry  was  in  general  terms  under  the  43d 
of  Eliz.  And  the  plaintiffs  in  their  seeond  plea  to  it,  averred  that  the  distress 
was  entire,  under  four  several  warrants  of  magistrates,  for  levying  four  several 
poor  rates  assessed  upon  them  in  respect  of  certain  property  belonging  to  the 
plaintiffs,  some  part  of  which  they  did  not  occupy  at  the  time  of  making  the 
assessment  of  the  fourth  rate.  The  replication  restated  the  avowry  with  all 
particulars  necessary  to  give  the  magistrates  jurisdiction  to  issue  their  war- 
rants, but  not  denying  that  some  part  of  the  property  was  not  occupied  by  the 
plaintiffs  at  the  time  of  the  fourth  rate.  The  rejoinder  again  averred  that 
fact,  and  the  defendants  demurred. 

♦2801  f^e  *&x>nd  avowry  stated  specially  the  occupation,  ^assessment, 
**  demand,  summons,  non-payment,  and  warrant  of  distress.  Other 
avowries  stated  the  distress  to  have  been  taken  on  the  several  warrants,  the 
legality  of  which  was  undisputed.  To  these  the  plaintiffs  pleaded  in  bar,  that 
the  goods  were  taken  as  one  entire  distress  for  all  the  rates,  including  that 
imposed  for  the  period  during  which  they  did  not  occupy  somo  part  of  the 
premises.  The  substantial  question  was  the  same  in  all,  and  it  was  this ; 
whether  the  defendants  are  entitled  to  a  return  of  the  goods  distrained,  having 
made  one  entire  distress  under  four  warrants,  one  of  which  was  for  levying  a 
rate  imposed  for  premises,  part  of  which  was  not  then  in  the  plaintiffs' 
occupation. 

The  defendants  argued,  in  the  first  place,  that  this  court  could  not  enquire 
whether  a  rate  was  properly  imposed,  the  court  of  quarter  sessions  having 
exclusive  jurisdiction  to  determine  that  question.  In  support  of  this  proposi- 
tion the  case  of  Marshall  t>.  Pitman,  9  Bing.  595,  was  cited,  but  we  think  it 
proves  no  such  thing.  It  only  proves  that  an  apothecary  possessing  personal 
Vol.  XXVIII.— 10 
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property  in  a  pariah  where  he  inhabits,  cannot  treat  as  a  nullity  a  rate  wherein 
he  is  assessed  m  respect  of  his  stock  in  trade,  though  he  may  be  able  to  show 
that  he  has  no  stock  in  trade,  and  though  no  other  personal  property  but  stock 
in  trade  has  ever  been  rated  in  that  parish.  But  as  the  act  renders  personal 
property  rateable,  the  overseers  have  clearly  a  legal  right  to  rate  it,  and  to 
enforce  payment  of  such  rate  by  the  ordinary  means :  and  the  party  can  have 
no  remedy  against  an  unfair  or  excessive  rate,  but  by  appeal  to  the  quarter 
sessions.  But,  in  the  present  case,  a  rate  has  been  imposed  on  the  plaintiffs 
in  respect  of  land  which  they  did  not  occupy;  a  *rate  which  the  over-  r*oQ\ 
seers  had  no  power  to  make,  nor  the  magistrates  to  enforce.  It  is  like  L 
a  rate  on  land  situate  in  a  different  parish,  which,  according  to  Holt  C.  J.,  in 
Groenvelt  v.  Burwell,  1  Ld.  Raym.  471,  is  "  an  illegal  tax,  which  the  justices 
have  no  power  to  confirm."  The  opinion  of  this  court  to  the  same  effect  was 
expressed  by  Lord  Tenterden  in  Weaver  v.  Price,  3  B.  &  Ad.  411.  But  Mil* 
ward  v.  Caffin,  2  W.  Bl.  1330,  is  in  its  very  terms  exactly  similar  to  the  pre- 
sent case,  with  the  addition  that  the  sessions  had  there  confirmed  the  rate  on 
appeal :  yet  it  was  held  to  be  a  nullity.  And  that  decision  is  entitled  to  the 
more  weight,  because  it  was  once  questioned  by  Lord  Kenyon,  Harper  v. 
Carr,  7  T.  R.  274,  on  another  point;  with  respect  to  which,  however,  it  has 
been  upheld  both  by  this  court,  Fletcher  v.  WiDrins,  6  East,  285, 286,  and  by 
the  Court  of  Common  Pleas,  Hurrell  v.  Wink,  8  Taunt.  369,  but  on  this 
point  it  has  never  been  impugned,  and  its  principle  was  adopted  in  Rex  v. 
Welbank,  4  M.  &  8.  222.  JBut  it  was  argued  that  the  distress  was  legal, 
inasmuch  as  a  part  of  the  premises  assessed  was  liable  to  the  rate,  and  that,  by 
including  more,  the  distress  might  indeed  be  excessive,  so  as  to  found  an 
action  on  the  case,  but  was  not  altogether  void,  so  as  to  make  the  seizure 
illegal.  Numerous  authorities  were  quoted  to  show  that  a  distress  may  be 
justified,  though  the  distrainer  profess  to  act  under  an  illegal  warrant,  pro- 
vided he  were  at  the  time  armed  with  a  lawful  one.  This  doctrine  was  largely 
discussed  in  the  late  case  of  Lucas  v.  Nockells,  4  Bing.  729, 10  Bing.  157, 
which  was  cited  as  an  authority  here,  but  seems  to  the  court  inapplicable  to 
this  case.  The  proposition  is,  *however,  established  beyond  question,  r*ooo 
that  an  officer  is  not  confined  in  court  to  the  authority  which  alone  he  ■» 
may  have  produced  when  he  acted :  he  may  certainly  resort  to  any  authority 
which  he  possessed,  that  justified  his  proceeding.  The  case  of  Rogers  v.  Birk- 
mire,  Ca.  temp.  Hardw.  245,  S.  C.  2  Str.  1040,  was  the  only  decision  which 
appeared  to  be  at  variance  with  this  general  doctrine.  That  was  an  action  of 
trespass  quart  clausum  /regit,  for  entering  a  house  and  seizing  goods.  The 
defendant  justified  under  a  distress  for  rent  not  only  of  the  house,  but  also  of 
a  stable,  the  house  and  stable  being  held  under  separate  demises  at  separate 
rents.  The  plea  was  held  bad,  and  being  bad  in  part,  in  respect  of  the  place 
in  which  the  goods  were  taken,  was  clearly  bad  in  the  whole,  not  being  divi- 
sible. Here  the  action  is  replevin ;  three  out  of  the  four  causes  of  taking  were 
justifiable :  there  were  four  separate  warrants ;  each  cause  of  taking  was  dis- 
tinct; and  the  avowries  being  separate  for  each  cause  of  distress,  the  plaintiffs 
cannot,  by  averring  that  all  were  acted  on  at  the  same  time,  and  that  one  was 
bad,  invalidate  those  that  were  good.  With  this  single  exception,  which  is 
only  an  exception  in  appearance,  the  authorities  are  uniform.  Rolle's  Abridg- 
ment, Replevin, jpl.  4,  5,  8,  bears  directly  on  the  point,  and  is  recognised  in 
all  the  books.  The  pleadings,  therefore,  disclose  a  sufficient  warrant  to  justify 
the  seizure  of  the  plaintiffs'  goods,  and  entitle  the  defendants  to  have  them 
returned,  though  an  action  may  possibly  be  maintainable  for  an  excessive 
distress. 
Our  judgment  must  therefore  be  for  the  defendants. 

Judgment  for  the  defendants. 
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*-83]  *The  KING  v.  The  Lord  of  the  Manor  of  OUNDLE,  and  his  Steward. 

Copyholder  In  fee,  surrenders  to  such  uses  as  A.  shall  appoint,  and  in  default  of,  and 
until  such  appointment,  to  the  use  of  A.  in  fee.  A.,  without  having  been  admitted, 
appoints.  The  appointment  is  a  good  execution  of  the  power,  and  entitles  the 
appointee  to  be  admitted  as  surrenderee  of  the  copyholder,  who  continues  tenant  to 
the  lord  till  some  one  is  admitted  under  his  surrender. 

Where,  on  return  to  a  mandamus  (to  admit  a  copyholder),  a  concilium  has  been  obtained, 
end  the  return,  on  argument,  held  sufficient  in  law,  and  a  peremptory  mandamus 
awarded,  the  Court  will  not,  at  the  instance  of  the  party  making  such  return,  direct 
the  prosecutor  to  demur,  in  order  that  the  case  may  go  to  a  court  of  error. 

Quaere,  Whether,  by  the  stat  9  Ann.  o.  20,  s.  2,  the  return  to  a  mandamus  can  be 
demurred  to. 

Mandamus.  The  writ,  after  reciting  that  the  manor  of  Oundle  in  North- 
amptonshire was  and  from  time  whereof,  Ac,  had  been  an  ancient  manor 
wherein  copyhold  estates  had  been  conveyed  by  surrender,  went  on  to  state, 
that  on,  Ac.,  Richard  Ragsdell  was  duly  admitted  tenant  in  fee-simple  to  cer- 
tain copyhold  premises  within  the  manor,  and  paid  his  fine  and  did  the  services, 
and  thereupon  became  entitled  to  convey  the  said  premises  to  such  person  or 
persons  as  should  be  willing  to  become  tenants;  and  that,  on  the  21st  of 
December,  1830,  he  surrendered  the  premises  out  of  court,  according  to  the 
eustom,  "  to  such  uses,  upon  such  trusts,  and  to  and  for  such  ends,  intents, 
and  purposes,  and  with,  under,  and  subject  to  such  powers,  provisoes,  declara- 
tions, and  agreements,  as  Thomas  Dawson  by  any  deed  or  deeds  should  direct 
or  appoint,  and  in  default  of  and  until  such  direction  or  appointment  to  the 
use  and  behoof  of  the  said  Thomas  Dawson,  his  heirs  and  assigns  for  ever. 
And  that  afterwards,  to  wit,  on  the  22d  day  of  the  same  month,  the  said 
Thomas  Dawson,  in  exercise  and  in  execution  of  the  power  and  authority 
vested  in  him  under  and  by  virtue  of  the  said  last  mentioned  surrender,  did 
by  a  certain  deed  of  appointment  duly  signed,  sealed,  and  delivered,  direct  and 
••2841  *aPP°'nt tnat  the  I***  mentioned  copyhold  hereditaments  and  premises, 
J  together  with  all  and  singular  appurtenances  whatsoever  to  the  said  pre- 
mises belonging  or  in  any  wise  appertaining,  should  thenceforth  remain  and  be 
to  the  only  proper  use  and  behoof  of  one  John  Pruday,  his  heirs  and  assigns 
for  ever,  according  to  the  custom  of  the  said  manor  :  and  thereupon  the  said 
John  Pruday  became  duly  entitled  to  be  admitted  to  the  last  mentioned  copy- 
hold hereditaments  and  premises  as  tenant  thereof,  and  is  desirous  and  willing 
to  be  admitted  thereto  as  such  tenant."  The  writ  then  stated  that  the  lord 
and  steward  had  been  applied  to  to  admit  J.  P.  pursuant  to  such  surrender 
and  deed  of  appointment,  but  had  refused,  and  it  commanded  them  to  admit 
him,  pursuant  to  the  same,  on  payment  of  the  fine,  Ac,  or  to  show  cause  to 
the  contrary. 

The  return  stated,  that  after  Ragsdell  had  been  admitted  as  above,  he,  on 
the  said  21st  of  December,  1830,  surrendered  the  premises  to  the  uses  and  in 
the  manner  set  forth  in  an  instrument  of  surrender,  wbich  was  afterwards,  to 
wit,  on  the  26th  of  October,  1831,  presented  by  tbe  homage  at  a  general  court 
baron  and  customary  court,  and  was  as  follows.  The  surrender,  as  presented 
by  the  homage,  was  then  set  out,  bearing  date  the  21st  of  December,  1830, 
signed  by  Ragsdell,  and  stating  that  in  consideration  of  510/.  paid  to  him  by 
Thomas  Dawson,  the  receipt  whereof  he,  the  surrenderor,  acknowledged,  and 
that  the  same  was  in  full  for  the  absolute  purchase  of  the  copyhold  premises 
after  mentioned,  he,  Ragsdell,  did  out  of  court  surrender  all  that  messuage, 
Ac.  (describing  the  premises),  and  all  his  estate,  Ac.  therein,  to  such  uses,  Ac. 
♦2861  im  the  won*8  before  set  out  in  the  writ)  at  the  will  of  ♦the  lord,  accord- 
J  mg  to  the  custom  of  the  said  manor.  The  return  then,  after  stating 
that  the  premises  mentioned  in  the  surrender  were  those  referred  to  in  the 
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writ,  proceeded  as  follows: — "And  we  further  certify,  &c.f  that  the  said 
Thomas  Dawson  in  the  said  surrender  named  is  still  living,  and  hath  not  as 
yet  been  admitted  or  claimed  to  be  admitted  to  the  same  copyhold,  heredity 
ments  and  premises  as  the  tenant  thereof,  pursuant  to  the  said  surrender  or 
otherwise ;  that  the  said  surrender  hath  not  to  our  knowledge  or  belief  been  in 
any  manner  vacated  or  become  void,  but  that  the  same  still  remains  in  full 
force  and  virtue,  and  that  no  surrender  by  the  said  Richard  Ragsdell,  or  by 
the  said  Thomas  Dawson,  of  the  said  copyhold,  hereditaments  and  premises,  to 
or  for  the  use  of  the  said  John  Pruday,  hath  ever  been  presented  or  made 
known  unto  the  lord  of  the  said  manor  or  his  steward,  whereby  or  by  virtue 
whereof  the  said  John  Pruday  hath  or  could  become  entitled  to  be  admitted  to 
the  said  copyhold,  hereditaments  and  premises  as  tenant  thereof,  as  in  the  said 
writ  is  mentioned  and  supposed.  And  for  these  reasons,'9  Ac.  A  concilium 
having  been  moved  for,  the  case  came  on  in  the  crown  paper  in  Hilary  term 
last,  and  was  argued(a)  by 

W.  Hayes  for  the  prosecutor.  The  appointment  executed  by  Dawson  con- 
formably to,  and  immediately  after  the  surrender,  gave  Pruday  a  complete  title 
to  be  admitted:  it  was  not  necessary  that  Dawson  should  have  been  admitted 
to  render  his  appointment  valid.  It  will  be  contended,  on  the  other  side,  that 
a  surrender  is  a  *common  law  conveyance,  and  must  follow  the  rules  of  r*oog 
the  common  law.  [Sir  J.  Campbell,  Solicitor-General,  who  supported  *- 
the  return,  said  he  should  concede  that,  if  Dawson  had  had  a  naked  power,  the 
prosecutor  would  have  had  a  right  to  admittance,  though  Dawson  had  not  been 
admitted ;  but  he  meant  to  contend,  that  inasmuch  as  Dawson  had  an  estate 
as  well  as  a  power,  his  admittance  was  necessary.]  That  makes  no  difference. 
In  the  case  where  a  copyholder  surrenders  to  the  use  of  his  will,  and  after- 
wards by  his  will  directs  that  his  executor  shall  sell,  with  power  to  his  executor 
to  appoint  in  favour  of  a  purchaser,  the  purchaser  would  be  entitled  to  admit- 
tance on  the  executor's  appointment,  though  the  executor  himself  had  not  been 
admitted.  That  case  is  like  the  present,  where  the  surrender  is  to  such  uses 
as  the  surrenderee  shall  by  deed  appoint ;  and  it  makes  no  difference  whether 
the  use,  in  default  of  such  appointment,  be  limited  to  the  surrenderee,  or 
whether  no  provision  be  made  in  case  of  default.  The  appointee  of  the  sur- 
renderee is  entitled  to  be  admitted,  like  the  appointee  of  the  executor. 
[Taunton  J.  The  executor  has  a  mere  power  ]  The  question  which  arises 
is  the  same.  The  copyhold,  after  surrender,  must  be  in  some  one.  The  lord 
is  not  prejudiced,  for  the  surrenderor  continues  tenant  till  some  one  else  ia 
admitted ;  and  while  there  is  a  tenant  the  lord  cannot  insist  on  any  other 
person  being  admitted.  The  use,  also,  in  default  of  appointment  would  con- 
tinue to  the  surrenderor,  if  no  provision  were  made  respecting  it  in  the  sur- 
render. [Patte80N  J.  The  limitation  here  to  Dawson  is  not  only  "in 
default  of,  but  "  until,"  appointment.]  The  words  have  precisely  the  same 
effect.  It  was  a  surrender  to  the  use  of  Dawson  in  fee,  pending  the  appoint- 
ment; *the  surrenderor  continuing  tenant  till  another  was  admitted,  cmot 
Where  there  is  a  limitation  to  the  use  of  a  party,  with  power  to  him  to  *• 
appoint,  it  is  immaterial  whether  the  power  stand  before  the  limitation,  as 
here,  or  after.  All  powers  of  appointment  are  powers  of  revocation;  the 
appointment  must  defeat  some  estate ;  the  estate  cannot  have  been  in  abey- 
ance. In  Boddington  v.  Aberncthy,  5  B.  &  C.  776,  freehold  estates  were 
settled  to  the  use  of  W.  R.  and  to  other  uses,  and  copyhold  estates  were  sur- 
rendered to  the  uses  of  the  same  settlement.  The  deed  of  settlement  contained 
a  power  to  revoke,  determine,  and  make  void  the  uses,  estates,  trusts,  powers, 
and  limitations  therein  contained,  and  that  power  was  acted  upon  by  a  subse- 
quent deed,  revoking  the  uses  to  which  the  copyholds  had  been  surrendered, 
and  limiting  and  appointing  the  same  to  other  uses ;  and  these  latter  uses  were 

(0)  Before  Loan  Dsxhax,  C.  J.f  Littudalb,  Tauwton  and  Pattbsoh  Js.,  Jan- 
uary 2&L 
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held  good,  although  they  defeated  the  prior  vested  estates.  That  case  gees 
the  whole  length  of  the  argument  for  the  present  prosecutor,  and  even  farther ; 
at  least  it  shows,  that  if  the  appointment  in  a  case  like  this  be  well  made,  the 
limitation  in  default  cannot  give  any  right  to  be  admitted.  A  power  is  in  the 
nature  of  an  executory  limitation :  if,  therefore,  the  return  in  this  case  be 
maintainable,  it  may  be  contended,  that  on  a  limitation  of  copyhold  to  A.  in 
fee,  and  if  B.  return  from  Rome,  to  B.  in  fee,  yet,  if  B.  returned  from  Rome, 
A.  would  be  the  person  to  be  admitted  on  B.'s  return,  if  he  had  not  already 
been  so.  It  makes  no  difference  that  the  contingency,  as  in  the  present  case, 
is  something  to  be  done  by  A.  The  argument  on  the  other  side,  would  be, 
* 2881  *nat  woerever  there  is  *a  limitation  in  fee,  with  a  shifting  limitation 

J  engrafted  on  it,  the  person  to  whom  the  first  limitation  is  made,  must, 
in  the  first  instance,  be  admitted.  [Litlledale  J.  Suppose  Dawson  had 
made  no  appointment,  but  had  come  in  and  been  admitted,  and  had  held  for 
several  yean  as  tenant.  If  he  had  afterwards  wished  to  sell,  could  he  at  once 
have  executed  the  power,  or  must  he  have  surrendered  ?]  When  he  executed 
the  power,  the  effect  of  his  previous  admittance  would  have  been  defeated,  and 
the  appointee  would  have  had  an  immediate  right  to  be  admitted.  Bodding- 
ton  v.  Abernethy,  5  B.  &  C.  776,  decides  that.  [Taunton  J.  If  Dawson 
had  been  admitted  and  not  made  any  appointment,  had  not  he  such  an  interest 
as  would  have  descended  to  his  heirs,  and  given  them  a  right  to  admission  ? 
Hen  he  had  an  interest  as  well  as  a  power,  after  the  surrender  by  Ragsdell.] 
Whatever  might  have  been  the  case  in  the  event  supposed,  the  appointment 
here  was  made,  and  gave  the  use  a  different  direction ;  the  question,  therefore, 
does  not  arise.  Here  are  a  valid  power  and  a  valid  execution  :  as  soon  as  the 
appointment  was  made,  the  original  surrender  became  a  surrender  to  the  use 
of  the  appointee  in  fee ;  as  in  the  case  of  a  freehold  estate,  where  the  fee  is 
conveyed  by  deed  subject  to  a  power  of  appointment,  on  the  execution  of  such 
power  the  freehold  vests  by  relation  back  to  the  deed.  Here,  upon  the 
appointment  made  to  Pruday  in  conformity  to  Ragsdell's  surrender,  the  inter- 
mediate interest  of  Dawson  was  struck  out,  and  the  whole  right  vested  in  the 
appointee.  Either  the  appointment  is  not  good  at  all,  or  it  is  good  for  this 
*2891   PurP08e-     ^he  nsei  to  whicn  a  *oopynold  is  surrendered,  is  rather  an 

•*  equitable  than  a  legal  interest ;  the  lord  is,  indeed,  compellable  to  admit, 
but  the  person  to  whose  use  the  surrender  is  has  no  legal  estate,  though  he 
has  a  legal  remedy;  and  the  function  performed  by  the  lord  in  admitting,  is 
directed  by  the  will  of  the  surrenderor.  "  The  lord  is  only  as  an  instrument 
to  convey  the  estate,  and  as  it  were  put  in  trust  to  make  such  an  admittance 
as  he  who  surrenders  would  have  him  to  make ;"  Brook's  case,  Poph.  125. 

Sir  J.  Campbell,  Solicitor-General,  contra.  The  claim  now  insisted  upon 
would,  if  it  prevailed,  make  an  entire  change  in  the  law  as  to  admittances,  for 
by  surrendering  to  such  uses  as  purchasers  might  appoint,  a  copyhold  might 
be  transmitted  from  one  to  another  indefinitely,  without  any  of  the  parties 
being  admitted.  [Patteson  J.  It  has  been  held  that  where  a  copyholder 
sells  to  A.,  and  A.,  before  any  surrender,  conveys  his  interest  to  fe.,  the 
original  vendor  may  at  once  surrender  to  B.,  and  he  may  claim  admittance, 
though  A.,  the  intermediate  party,  was  not  admitted  :  Rex  v.  Tbe  Lord  of  the 
Manor  of  Hendon,  2  T.  R.  484.  A.  there,  never  had  a  right  to  be  admitted. 
The  question  here  is,  whether  Dawson  had  a  mere  power,  or  an  interest  also. 
In  the  former  case  it  may  be  conceded,  for  argument's  sake,  that  he  might 
appoint  without  being  admitted,  though  Lord  Kensington  v.  Man  sell,  13  Ves. 
jun.  240,  which  may  be  cited  as  to  this  point,  is  perhaps  no  authority  in  a 
ease  where  the  power  is  to  be  executed  not  by  the  surrenderor  himself,  out  by 
a  stranger.  But  the  principle  here  relied  upon  on  behalf  of  the  lord  is,  that 
*oq/v-i  *there  can  be  no  alienation,  or  substitution  of  the  tenancy,  of  copyhold, 

*  but  by  surrender :  and  a  surrenderee  cannot  surrender  again  till  he  has 
been  admitted.     Dawson  in  this  case  purchased,  and  Ragsdell  surrendered  to 
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him,  for  a  valuable  consideration,  to  such  noes  and  upon  each  trusts  as  he 
should  appoint;  and,  in  default  of  appointment,  to  his  own  use  in  fee.  It  is 
the  same  as  if  the  surrender  had  been  to  him  in  fee,  with  power  to  appoint 
uses  and  trusts.  But  the  surrender  to  him  in  fee  of  itself  implied  such  a 
power;  he  became  by  that  the  absolute  owner;  he  might  have  brought  eject- 
ment without  being  admitted  till  the  trial :  Holdfast  dem.  Woollams  v.  Clap- 
bam,  1  T.  R.  600,  Doe,  Lessee  of  Bennington  v.  Hall,  16  East,  208.  If  the 
surrender  had  been  made  without  any  express  power,  he  would  not  have  taken 
any  greater  interest.  It  is  not  controlled  or  limited  by  the  additional  mention 
of  the  power.  [Taunton  J.  You  mean  by  interest,  not  a  vested  interest  in 
praasenti,  but  that  which  results  from  the  right  to  be  admitted  at  any  time.] 
It  is  a  peculiar  interest,  but  it  is  recognised  as  one  by  law,  and  sufficiently  dis- 
tinguishes the  person  to  whose  use  a  surrender  is  made,  as  in  this  case,  from 
the  mere  donee  of  a  power.  A  devise  to  executors  to  sell,  carries  an  interest, 
and  they  must  be  admitted ;  not  so  if  they  have  merely  a  power  to  appoint. 
In  Beal  v.  Shepherd,  Oro.  Jac.  199,  where  the  question  was,  whether  the  party 
having,  by  devise,  a  power  to  sell,  must  previously  be  admitted  and  surrender, 
it  was  held  that  she  need  not,  because  she  had  an  authority  only,  and  not  an 
interest;  and  Holder  dem.  Sulyard  v.  Preston,  2  Wils.  400,  was  decided  on 
*the  same  ground.  Doe  dem.  Woodcock  v.  Bathrop,  5  Taunt.  382,  r*ooi 
is  no  authority  for  the  prosecutor.  There,  copyhold  was  devised  to  A.  L 
and  B.  and  their  heirs,  in  trust  to  permit  M.  to  enjoy  the  same  during  her  life ; 
and  subject  to  such  estate,  the  premises  were  devised  to  such  persons  sb  M. 
should  by  will  appoint,  and  in  default  of  appointment,  to  M.'s  right  heirs. 
The  trustees  were  admitted,  but  M.  was  not;  and  it  was  held  that  the  appointee 
under  M.'s  will  took  a  legal  estate,  though  the  trustees  had  never  surrendered 
to  the  use  of  the  will.  But  there  the  court  considered  that  the  trustees  were 
tenants  for  the  life  of  M.;  that  her  appointee  was  entitled  in  remainder,  and 
that  he,  as  remainder-man,  was  already  admitted  by  the  admission  of  th» 
tenants  for  life.  [Ltttledale  J.  In  the  present  case,  Dawson,  if  once  ad- 
mitted, could  only  be  got  out  again  by  surrendering;  you  say  that  he  must  do 
that  as  well  as  appoint.]  When  once  in,  he  would  be  tenant  in  fee;  the  mere 
appointment  would  be  nugatory.  Taunton  J.  You  say  that  he  has  no  more 
control  with  the  power  of  appointment  than  without  it.  Littledal*  J.  If 
so,  there  could  be  no  good  power  of  appointment  under  circumstances  like 
these.  Taunton  J.  In  the  case  of  freehold,  it  was  made  a  question  some 
vears  ago,  whether  the  person  who  was  owner  of  the  fee  could  at  the  same  time 
nave  a  power  of  appointment  over  the  whole  estate,  and  it  was  held  that  he 
might :  Maundrell  v.  Maundrell,  7  Ves.  jun.  567 ;  10  Ves.  jun.  246.(a)  Pat- 
TE80N  J.  The  same  doctrine  was  acted  upon  in  Roach  v.  Wadham,*  rcooo 
6  East,  289,  where  an  estate  was  conveyed  to  a  trustee  in  fee  to  the  use  *- 
of  such  person  and  for  such  estate  as  W.  should  appoint,  and,  in  default  of 
such  appointment,  to  W.  in  fee,  and  it  was  held  that  an  appointment  made  by 
W.  was  an  execution  of  the  power,  and  that  the  appointee  came  in  paramount 
to,  and  not  under  W.  That  is  the  point  made  here  by  the  prosecutor.]  Such 
a  mode  of  passing  copyhold  would  be  new,  and  destructive  to  the  rights  of  the 
lord;  for,  as  was  said  in  Rex  v.  The  Lord  of  the  Manor  of  Hendon,  2  T.  R. 
484,  a  private  agreement  between  parties,  not  followed  up  by  a  surrender,  could 
not  give  the  lord  any  right  to  a  fine.  Every  purchaser,  by  means  of  such  an 
instrument  as  this,  might  obtain  the  dominion  o(the  copyhold.  In  Boddington 
v.  Abernethy,  5  B.  &  C.  776,  the  Question  discussed  was,  whether  springing 
uses,  to  defeat  vested  estates,  could  be  limited  in  a  surrender  of  copyhold.  The 
rights  of  the  lord  were  not  in  discussion  there,  for  in  that  case  the  first  party 


2.879, 


8m  Mr.  Batter's  notes  on  Coke  upon  Littleton,  there'eited ;  Co.  Litt  216,  a.  note 
,  b.  note  1 ;  also  241,  a,  note  (4).   See  also  Raj  v  Pang,  6B.&  aid.  561.    And, 
«o  the  ease  of  Maundrell  ».  Maundrell,  Sugdeu  on  Powers,  p.  82,  6th  edit 
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who  took  the  copyhold  in  pursuance  of  the  deed  of  settlement  was  admitted, 
and  npon  every  subsequent  transfer  there  was  a  surrender  and  admittance. 

W.  ifayea/in  reply.    As  to  the  supposed  novelty  of  tha  conveyance  of  copy- 
hold by  surrender  to  such  uses  as  shall  afterwards  be  appointed,  the  contrary 
is  shown  in  Sanders's  Treatise  on  Surrenders  of  Copyhold  Property,  p.  35, 
where  it  is  said,  "  In  fact,  on  every  surrender  to  such  uses,  as  the  surrenderor 
shall  appoint,  either  by  deed  or  will,  and  which  in  practice  is  of  frequent 
occurrence,  the  use  to  arise  unier  the  surrender  is  an  use  commencing  in 
mqa-i  futuro."     And  it  is  not  there  considered  ^material  whether  the  use  in 
-■  the  meantime  be  in  the  surrenderor,  or  in  a  donee  of  the  power,  or  in 
a  stranger.     The  party  to  whom  the  use  is  limited  in  default  of  (or  in  default 
of  and  until)  appointment,  is  entitled  to  admittance,  but  if  admitted  he  is  in 
subject  to  the  power.     Maundrell  v.  Maundrell,  10  Ves.  jun.  246,  shows  that 
the  power  is  not  merged  in  the  fee,  where  they  unite  in  the  same  person.  And 
the  execution  of  the  power  so  entirely  overreaches  the  intermediate  use,  that 
where  an  estate  was  conveyed  to  such  uses  as  A.  should  appoint,  and  in  the 
meantime  to  A.  for  life,  after  which  a  judgment  was  recovered  against  A.,  who 
subsequently  appointed,  it  was  held  that  the  creditor  could  not  take  the  lands 
under  an  elegit,  his  lien  being  defeated  by  the  execution  of  the  power :  Doe 
dem.  Wigan  v.  Jones,  10  B.  &  C.  459.     [Patteson  J.     The  judgment  was 
not  the  act  of  the  appointor,  but  a  proceeding  in  invitum.']     And,  therefore,  it 
was  held  to  fall  within  the  rule,  that  when  a  power  is  executed,  the  person 
taking  under  it  takes  under  him  who  created  the  power,  not  under  him  who 
executes  it :  the  only  exceptions  being,  where  the  person  executing  the  power 
has  granted  a  lease  or  other  interest,  which  he  may  do  by  virtue  of  his  estate, 
for  then  he  is  not  allowed  to  defeat  his  own  act.     And  that  would  have  been 
so  here,  if  Dawson  had  been  admitted  and  had  surrendered  to  a  purchaser. 
Littledale  J.      If  Dawson  had  been  admitted,  and  had  not  previously 
appointed,  do  you  say  that  he  could  have  executed  the  power  T]    He  could ; 
the  use  would  continue  directory  to  the  lord  till  the  execution  of  an  appoint- 
ment ;  it  receives  no  application  till  then.     [Patteson  J.     If  Dawson  were 
♦904-1  now  to  be  admitted,  he  must  be  admitted  to  some  estate ;  *then  what 
J  would  there  be  to  prevent  his  surrendering  to  some  other  person  than 
the  prosecutor  ?]    If  he  were  now  to  be  admitted,  and  not  the  prosecutor,  it 
would  be  difficult  to  say  how  the  legal  estate  could  be  got  from  him,  and  to 
the  prosecutor,  so  that  there  should  be  an  execution  of  the  power.     As  to  the 
objection  that  Dawson,  according  to  the  present  argument,  would  have  had  the 
entire  dominion  of  the  copyhold  without  being  admitted,  he  could  have  no 
legal  dominion  till  admittance;  he  would  only  have  the  use  as  limited  for  the 
purpose  pointed  out  in  the  surrender  to  him,  and  the  right  of  compelling  the 
lord  to  admit.     Beal  v.  Shepherd,  Cro.  Jac.  199,  is  in  favour  of  the  prosecutor, 
for  it  was  held  there  that,  on  the  execution  of  the  authority  by  the  wife's  attor- 
neys, the  vendee  was  in  by  the  will,  to  the  uses  of  which  the  husband  had 
surrendered,  and  that  no  further  surrender  was  necessary,  notwithstanding  the 
intermediate  life  estate  which  had  vested  in  the  wife.     [The  Solicitor-Gene- 
ral.   Suppose  Dawson  had  been  admitted  in  fee  before  appointment,  and  he 
had  then  executed  the  power  in  favour  of  the  prosecutor :  it  mast  be  con- 
tended that  in  that  ease  the  prosecutor  would  have  been  in  under  the  original 
surrender.    Then  all  that  had  been  done  in  the  meantime  is  to  be  considered 
as  avoided  ;  which  appears  an  absurdity.]     The  same  difficulty  might  be  put 
in  cases  of  freehold  limitations.     But  when  it  is  said  that  the  execution  of  the 
power  relates  back  to  its  creation,  it  is  not  mennt  that  the  party  who  comes  in 
under  it  is  in,  in  point  of  time,  from  that  period,  but  that  he  is  so  in  point  of 
legal  effect :  there  is  a  change  of  titje  as  from  that  time.         Cur.  adv.  vult. 
*2951      *k°RI)  Dknman  C.  J.  in  this  term  (April  22d)  delivered  the  judg- 
J  ment  of  the  court. 
The  case  of  The  King  v.  The  Lord  of  the  Manor  of  Oundle,  arose  on  a  return 
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to  a  writ  of  mandamus  issued  at  the  instance  of  John  Pruday,  to  compel  Mb 
admission  to  certain  copyhold  hereditaments.  The  writ  set  forth  that  one 
Ragsdell,  being  seised  of  them  in  fee,  surrendered  them  to  such  uses  as  one 
Dawson  should  by  deed  direct  and  appoint;  and  in  default  of  and  until  such 
direction  and  appointment,  to  the  use  of  Dawson  in  fee ;  and  that  Dawson  did 
afterwards,  by  deed,  direct  and  appoint  that  the  6aid  premises  should  remain 
to  the  use  of  Pruday,  who  thereupon  became  entitled  to  be  admitted.  £h* 
return  introduced  no  additional  fact,  but  stated,  by  way  of  observation,  that 
Dawson  had  never  been  admitted,  nor  had  he  or  Ragsdell  ever  surrendered  the 
premises  to  the  use  of  Pruday. 

And  whether  such  admittance  and  surrender  was  necessary,  was  the  ques- 
tion argued  before  us ;  Pruday  claiming  to  be  admitted  as  the  person  to  whose 
use  the  surrender  by  Ragsdell  enured  by  virtue  of  the  deed  of  appointment 
executed  by  Dawson,  while  the  lord  contended  that,  as  Dawson  took  not  only 
a  power  of  appointment,  but  also  an  interest  in  the  meantime  under  the  sur- 
render by  Ragsdell,  he  ought  to  have  been  admitted  and  paid  his  fine,  before 
he  could  by  deed  appoint  to  Pruday. 

The  application  to  copyhold  property  of  the  general  doctrine,  that  an 
appointee  under  a  power  takes  by  the  instrument  creating  the  power,  and  not 
under  that  by  which  the  power  is  executed,  was  not  disputed ;  nor  was  it 
denied  that  trustees  with  a  mere  power  to  sell  were  not  compellable  to  come 
in  as  tenants,  in  conformity*  with  Beal  v.  Shepherd,  Gro.  Jac.  199 ;  r*oaa 
Holder  dem.  Sulyard  v.  Preston,  2  Wils.  400.  L  <«"> 

But  a  distinction  between  those  cases  and  the  present  was  strongly  insisted 
npon ;  for,  here,  Dawson  was  not  a  mere  trustee  to  sell,  but  was  surrenderee 
in  fee  for  his  own  benefit,  until  and  unless  he  should  make  an  appointment : 
that  event  might  never  have  happened,  and,  at  any  rate,  without  his  being 
admitted,  his  interest  could  not  be  transferred  to  Pruday. 

But  it  appears  to  us  that  these  premises  may  be  correct,  without  leading  to 
the  conclusion.  The  lord  never  is  nor  can  he  be  for  one  moment  deprived  of  a 
tenant,  fbr  the  estate  must  always  be  in  some  person. 

In  the  two  oases  above  cited  of  trustees  to  sell,  without  an  interest,  the 
estate  was  not  in  abeyance  till  sale,  but  remained  in  the  heir  of  the  devisor, 
which  heir  the  lord  might  have  compelled  to  be  admitted,  if  the  sale  was  not 
made  in  reasonable  time :  but  when  such  sale  was  made,  the  purchaser  was 
entitled  to  be  admitted  under  the  surrender  to  the  uses  of  the  will,  just  as  if 
he  had  been  a  dovisee  named  in  it. 

So,  here,  Ragsdell  remains  tenant  to  the  lord  until  some  person  is  admitted 
under  his  surrender.  No  doubt  Dawson  might  have  declined  to  execute  any 
deed  of  appointment ;  and  if  he  had  declined,  he  could  not,  without  admit- 
tance and  surrender,  have  passed  his  interest  to  another;  but  as  he  has  chosen 
to  execute  a  deed  of  appointment  under  the  power,  his  appointee,  the  present 
applicant,  takes  nothing  from  him,  but  becomes  the  surrenderee  of  Ragsdell, 
just  as  if  he  had  been  named  in  the  surrender. 

♦It  follows  that  he  is  entitled  to  be  admitted  without  Dawson's  r*>q7 
having  been  admitted,  and  that  a  peremptory  mandamus  must  issue.       *- 

What  the  effect  of  Dawson'B  being  admitted  might  have  been,  is  a  question 
which  we  are  not  required  to  determine.     Peremptory  mandamus  awarded. 

On  a  subsequent  day  of  this  term,  Sir  J.  Campbell  (Attorney  General) 
and  Swann  moved  for  a  rule  to  show  cause  why  the  following  order  should 
not  be  made ;  viz.  that  the  prosecutor  should  demur  to  the  return,  and  the 
defendants  forthwith  join  in  demurrer,  and  judgment  thereupon  be  entered  on 
the  record  that  the  said  return  should  be  quashed  for  the  insufficiency  thereof, 
and  a  peremptory  writ  of  mandamus  awarded.  They  stated  that  the  defend- 
ants would  consent  that  judgment  should  go  agninst  them  on  the  demurrer 
without  argument,  the  object  of  this  application  being,  that  the  question  dis- 
cussed upon  the  return  might  be  carried  before  a  court  of  error,  which,  at 
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present,  the  parties  were  precluded  from  doing.  [Lord  Denman  C.  J.  asked 
if  there  were  any  instance  of  a  party  who  had  obtained  judgment  on  a  con- 
etfhun,  being  afterwards  obliged  to  demur.]  It  is  only  since  the  act  1  W.  4, 
c.  21,  s.  3,  that  the  provisions  of  9  Ann.  c.  20,  s.  2,  hare  been  applicable  to 
writs  of  mandamus  in  general.  The  present  case,  therefore,  is  not  likely  to 
lave  occurred.  [Patteson  J.  The  statute  of  Anne  says  nothing  of  demur- 
ring to  a  return.  It  seems  to  leave  the  old  practice  of  moving  to  quash,  as  it 
stood  before.  Parke  J.  You  will  consider  whether  you  would  be  in  a  better 
situation  by  demurring.]  The  court  then  granted  a  rule  nisi ;  against  which, 
♦2981  *&<***)  °n  a  subsequent  day  of  the  term  (May  8th,)  showed  cause, 
•*  and  contended  that  the  lord,  having  been  by  peremptory  mandamus 
commanded  to  admit  the  prosecutor,  could  not  now  get  rid  of  the  judgment  of 
the  court  by  an  application  like  the  present. 

Sir  J.  Campbell,  Attorney-General,  and  Svxxnn  contra.  The  effect  of  stat. 
1 W.  4,  c.  21,  waa  to  put  all  writs  of  mandamus  on  the  same  footing  as  those 
relating  to  the  offices  which  are  regulated  by  9  Ann.  c.  20 ;  and  the  object  of 
this  latter  statute  Was,  that  a  party  dissatisfied  with  the  judgment  of  the  court 
below,  might  obtain  that  of  a  court  of  error.  [Lord  Denman  C.  J.  If  he 
pat  the  case  in  the  proper  train.]  Formerly,  the  remedy,  in  case  of  a  refusal 
to  admit,  was  in  equity ;  and  there  the  party  might  have  had  an  appeal :  it 
would  be  hard  if,  under  the  statute  of  Anne,  as  extended  by  that  of  W.  4,  he 
should  not  have  the  same  redress.  Before  the  statute  of  W.  4  was  passed,  the 
court,  in  a  doubtful  case  of  the  present  description,  would  not  have  granted  a 
peremptory  mandamus,  but  would  have  let  the  parties  go  into  equity.  It  is 
true  that  demurring  to  a  return  is  not  expressly  mentioned  in  the  statute  of 
Anne ;  but  it  is  said  that  the  prosecutor  may  "  plead  to  or  traverse  all  or  any 
of  the  material  facts  contained  in  the  return :"  he  may,  therefore,  plead  that 
they  do  not  amount  to  a  sufficient  return  in  law ;  and  a  substantial  demurrer 
would  be  an  issuable  plea,  within  the  meaning  of  a  judge's  order.  [Patte- 
son J.  The  original  practice  was,  that  the  party  objecting  to  a  return  made 
an  application  to  the  court  to  quash  it,  which  was  in  the  nature  of  a  demurrer : 
if  such  application  was  rejected,  a  peremptory  mandamus  went,  and  there 
mqqi  could  be  no  proceeding  in  error.  The  statute  of  *Anne  does  not 
remove  any  difficulty  in  that  respect]  In  cases  under  that  statute 
there  could  have  been  no  remedy  in  equity.  [Patteson  J.  Is  there  any 
instance  in  which  this  court  has  refused  to  carry  its  own  judgment  into  exe- 
cution?] This  is  an  experimental  surrender.  [Patteson  J.  The  same 
question  which  it  raises,  or  nearly  the  same,  has  been  very  much  discussed,  in 
treatises  and  otherwise.]  It  must  be  admitted  that  there  would  be  a  difficulty 
in  forcing  the  prosecutor  to  demur.  [Littledale  J.  The  concilium  is  the 
usual  mode  of  demurring  in  such  cases.  Patteson  J.  We  consider  it  as 
equivalent  to  that,  in  Rex  v.  The  Mayor  and  Aldermen  of  London,  3  B.  & 
Ad.  275,(o)  where  the  prosecutor  having  moved  for  a  concilium,  and  so 
obtained  judgment  on  the  validity  of  the  return  in  law,  the  court  held  that  he 
could  not  afterwards  traverse  the  facts  contained  in  it] 

The  court(6)  discharged  the  rule  with  costs,  (c) 

(a)  8ee  also,  as  to  the  practice  of  discussing  the  validity  of  a  return  on  a  concilium, 
Bex  v.  The  8t  Katharine  Dock  Company,  4  B.  &  Ad.  860. 

(b)  Lobt>  Dbxmah,  C.  J.,  Littledale,  Patteson,  and  Williams  Js. 

(c)  In  the  next  term,  Piatt,  on  behalf  of  the  prosecutor,  moved  for  the  costs  of  the 
mandamus,  pursuant  to  1  W.  4,  c.  21,  s.  6,  but  the  court  (Lord  Denman,  C.  J.,  Little* 
dale,  TArxToa,  and  Williams  Js.)  refused  tl  e  application;  and  Lord  Dinmav,  C.  J. 
observed,  that  the  granting  of  costs  was  entirely  in  the  discretion  of  the  oourt,  and  the 
case  had  been  much  too  doubtful  a  one  to  warrant  their  doing  so  in  this  instance. 
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♦DOE  dem.  MARY  SHAW,  Widow,  v.  STEWARD  and  Others.  [*300 

Testator  bequeathed  to  8.  the  residue  of  a  term  in  a  house,  Ac.  in  case  he  should  so 
long  live  and  inhabit  the  house,  and  from  and  after  his  decease,  or  giving  up  posses- 
sion of  the  said  house,  or  in  case  he  should  mortgage  the  same,  then  to  M.f  the  wife 
of  8.,  to  hold  the  premises  under  her  for  the  remainder  of  the  term,  in  case  shs 
should  so  long  live  therein,  and  continue  the  widow  of  8.,  and  unmarried. 

8.  took  possession,  but  afterwards,  being  in  insoWeut  circumstances,  he  went  to  sea, 
leaving  his  wife  and  family  on  the  premises,  where  the  wife  continued  to  carry  on 
his  business.  He  returned  in  six  months,  and  resided  on  the  premises  as  before,  till 
he  and  his  wife  were  turned  out  of  possession,  a  commission  of  bankrupt  having  issued 
•gainst  him,  under  which  the  assignees  sold  the  property.  8.  died,  and  the  widow 
brought  ejectment  for  the  premises: 

Held,  that  S.'s  going  to  sea  as  above  mentioned,  was  not  a  "  giving  up  possession" 
within  the  meaning  of  the  will ;  and,  semble,  that  his  being  turned  out  of  the  pre- 
mises after  they  were  sold  by  the  assignees,  had  not  that  effect     But, 

Held,  that  the  interest  which  the  wife  took  under  the  will,  being  contingent  upon  events 
of  which  some  might  have  happened  during  the  husband's  lifetime,  waa  an  interest 
which  the  husband  might  assign  at  law ;  and  that  the  wife  had  not  an  equitable 
interest  sufficiently  clear  to  enable  the  Court  to  say  that  the  assignees  did  not  become 
entitled  to  the  premises  under  the  bankruptcy. 

Ejectment.  At  the  Spring  assizes  for  Kent,  1833,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  this  court  on  the  following  case  :— 

George  Greenway  being  possessed  of  the  premises  in  question  under  a 
demise  to  him,  his  executors,  &c.  for  fifty-nine  years  from  the  25th  of  Decern* 
ber,  1801,  made  his  will,  as  to  his  interest  in  the  said  term,  as  follows: — 

"I  give  and  bequeath  unto  my  grandson,  James  Shaw,  all  that  my  lease- 
hold messuage  or  tenement  and  public  house  called  the  Rose  and  Grown, 
wherein  I  now  reside,  situate  in  Greenwich  aforesaid,  together  with  the  out* 
houses,  workshops,  &c.,"  (the  premises  for  which  this  action  was  brought) ; 
"  to  hold  the  same  unto  the  said  James  Shaw  for  and  during  all  my  estate  and 
interest  and  term  of  years  therein,  in  case  he  shall  so  long  live  and  continue  to 
inhabit  the  said  house,  and  from  and  after  hi*  decease  or  giving  vp  the  posses* 
sion  of  the  said  house,  or  in  case  lie  shall  mortgage  the  same,  then  I  give  and 
bequeath  the  same  premises  unto  Mary  $haw,  the  wife  of  the  said  James  Shaw, 
to  hold  the  same  unto  the  *said  Mary  Shaw  for  and  during  the  remainder  r*301 
of  the  term  of  years  therein  then  to  come,  in  case  she  shall  so  long  live  *- 
therein,  and  remain  the  widow  of  the  said  James  Shaw  and  unmarried,  and 
from  and  after  her  decease  or  marriage  as  aforesaid,  then  I  give  and  bcaueath 
the  same  premises  unto  all  and  every  the  lawful  children  of  the  said  James 
Shaw  which  shall  be  then  living,  to  hold  the  same  unto  them,  their  executors, 
administrators,  or  assigns,  as  tenants  in  common,  with  benefit  of  survivorship." 

The  testator  died,  leaving  the  said  James  Shaw  and  Mary  Shaw  him  survi- 
ving ;  whereupon  the  said  James  Shaw,  with  the  assent  of  the  executors,  took 
Possession  of  the  bequeathed  premises,  and  continued  to  reside  thereon  till 
fovember,  1813,  when  being  in  insolvent  circumstances,  he  quitted  the  pre- 
mises and  went  to  sea,  leaving  his  wife  and  family  on  the  premises ;  and  she 
continued  to  reside  and  carry  on  the  business  during  his  absence,  which  was 
about  six  months. 

A  commission  of  bankrupt,  dated  the  24th  of  December,  1813,  was  issued 
against  James  Shaw,  soon  after  his  departure,  and  the  usual  assignment  exe- 
cuted. After  the  issuing  of  the  cotnmis  ion,  Shaw  returned  and  resided  with 
his  wife  and  family  on  the  premises,  and  continued  to  carry  on  the  business 
there  till  the  sale  thereof  was  completed  by  the  assignees,  when  he  and  his 
wife  were  turned  out,  and  the  vendee,  under  whom  the  defendants  claimed, 
took  and  retained  possession.  On' the  4th  of  August,  1831,  Shaw  died,  leav- 
ing his  widow,  Mary  Shaw,  the  lessor  of  the  plaintiff,  him  surviving.  On  the 
9th  of  the  same  month,  Mary  Shaw,  the  said  widow,  who  then  was  and  from 
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tofpi  *^ence  Wtherto  hath  continued  unmanned,  ^demanded  possession.    This 
~*  ease  was  argued  in  last  Hilary  term. (a) 

FlaU  for  the  plaintiff.  The  question  is,  whether  the  interest,  which  the 
lessor  of  the  plaintiff  took  under  the  will  of  the  testator,  passed  to  the 
assignees  of  her  late  husband  on  his  bankruptcy.  Assignees  of  a  bankrupt 
take  by  the  assignment  only  such  interest  in  lands,  Ac.  as  the  bankrupt "  may 
lawfully  depart  withal ;"  that  is,  by  his  own  act.  The  wife's  interest  here 
was  not  of  that  nature.  He  could  not  have  reduced  it  into  legal  possession. 
The  contrary  might,  indeed,  be  inferred  from  Co.  Lit.  46.  b.,  where  it  is  said, 
that  if  a  man  be  possessed  of  a  term  for  forty  years  in  his  wife's  right,  and 
make  a  lea«e  for  twenty,  reserving  rent,  and  die,  the  husband's  executors 
shall  have  the  rent.  But  in  Evans's  case,  cited  by  Lord  Hale  in  bis  note  on 
this  passage,  the  decision  appears  to  have  been  otherwise.  It  is  further  laid 
down  in  Co.  Litt.  46.  b.,  that  "  if  a  lease  be  made  to  a  baron  and  feme  for 
term  of  their  lives,  the  remainder  to  the  executor  of  the  survivor  of  them,  the 
husband  grant  away  this  term  and  dieth,  this  shall  not  bar  the  wife,  for  that 
the  wife  had  but  a  possibility,  and  no  interest."  In  the  present  case  the  wife 
had  but  a  possibility,  Matthew  Manning's  case,  8  Rep.  95.  a.,  and  the  husband 
could  not  dispose  of  it.  In  Amner  v.  Lodington,  8  Rep.  96.  b.,  2  Leon.  92, 
3  Leon.  89,  a  termor  left  by  will  his  lease  to  his  wife  during  her  life,  and  after 
her  death,  "  to  her  children  unpreferred."  It  was  held  that  this  was  a  possi- 
*qao-|  bility  in  the  children,  and  *that  while  the  wife  lived,  a  sale  by  the  wife, 

J  or  by  the  sheriff  under  a  fi.  fa.  against  a  husband  whom  she  had  mar- 
ried, could  not  destroy  the  executory  devise.  In  a  case,  17  Eliz.,  cited  in 
Lampet's  case,  10  Rep.  51.  a.,  a  lease  was  made  to  husband  and  wife  for 
twenty-one  years,  remainder  to  the  survivor  of  them  for  twenty-one  years ; 
and  it  was  held  that,  by  reason  of  the  uncertainty,  the  husband  could  not  grant 
the  term.  The  testator  in  the  present  case  intended  the  wife  to  have  the 
estate  after  the  husband's  death,  and  not  only  limited  his  interest  to  the  term 
of  his  life,  but  directed  that  such  interest  should  cease,  and  the  wife  become 
entitled,  on  his  mortgaging,  or  ceasing  to  reside  on  the  premises.  Clearly  he 
did  not  mean  to  give  the  husband  a  control  over  the  interest  which,  according 
to  the  will,  was  to  vest  in  the  wife  on  these  events.  In  Watkins  on  Convey- 
ancing, by  Menifield,  p.  202,  several  authorities  are  referred  to,  which  show 
that  where  personal  estate  is  bequeathed  for  life  or  otherwise,  and,  upon  the 
decease  of  the  devisee  or  legatee,  or  some  other  contingency,  then  over,  such 
devise  over  cannot  be  defeated  by  the  first  legatee.  In  Gage  v.  Acton,  1  Salk. 
327,  Holt  C.  J.  held,  "  that  where  fhe  wife  hath  any  right  or  duty,  which  by 
possibility  may  happen  to  accrue  during  the  coverture,  the  husband  may,  by 
release,  discharge  it ;  but  where  the  wife  hath  a  right  or  duty,  which  by  no 
possibility  can  accrue  to  her  during  coverture,  the  husband  cannot  release  it." 
bat  the  other  Judges  were  of  the  contrary  opinion.  The  events  relied  upon  in 
this  case  as  divesting  the  husband's  interest  during  his  life,  according  to  the 
*3(U1  prOTBionJof  the  will,  are  not  of  the  nature  supposed.     ♦Shaw's  absence 

J  from  the 'premises  was  not  a  ceasing  to  inhabit.  He  personally  with- 
drew for  a  few  months,  but  his  family  remained ;  and  the  testator  could  not 
mean  to  debar  him  from  leaving  the  place,  animo  reverttndi.  The  inhabitancy 
by  him,  during  the  whole  time,  would  have  been  sufficient  for  the  purpose  of 
parochial  settlement.  His  being  insolvent  when  he  departed  makes  no  differ- 
ence, as  it  is  not  stated  that  he  went  without  intending  to  return.  Supposing 
that  a  forfeiture  accrued,  the  party  interested  was  not  bound  to  enforce  her 
right  It  must  be  argued  for  the  defendants,  that  the  wife's  continuance  on 
the  premises  after  Shaw  went  to  sea,  was  an  entry  on  a  forfeiture.  Her  entry, 
for  any  forfeiture  by  him  under  the  will,  would  have  this  absurd  consequence, 

(«)  January  24th  and  26th.  Before  Loan  Dkkmah,  C.  J.,  Lxttlmalx,  Tavxtoh,  and 
Pattuui  Js. 
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that  the  estate,  becoming  forfeited  to  her,  would  immediately  vest  in  him,  and 
he  would  thereby  gain  such  an  estate  as  would  paw  to  his  assignees ;  which  is 
plainly  contradictory  to  the  whole  intention  of  the  will.  [Denman  0.  J. 
Can  a  wife  take  advantage  of  her  husband's  forfeiture  ?]  And  can  the  hus- 
band himself  take  advantage  of  it  in  consequence?  It  is  like  obligor  and 
obligee  being  the  same  person.  The  only  way,  therefore,  in  which  this  bequest 
could  consistently  take  effect,  was,  that  the  wife's  interest  should  continue  in 
possibility  till  the  death  of  the  husband,  and  then,  and  not  sooner,  become 
vested.  The  taking  of  the  premises  by  the  assignees,  when  Shaw  and  his 
wife  were  turned  out,  being  in  invitum,  cannot  be  continued  as  a  "  giving  up 
the  possession"  within  the  meaning  of  the  will. 

Sir  J.  Campbell,  Solicitor-General,  contra,.  It  is  not  disputed  that  this  was 
an  executory  devise,  and  that  the  husband,  the  first  taker,  had  no  interest 
beyond  his  own  *life.  It  is  also  admitted,  that  unless  the  interest  in  ^ac 
question  was  such  as  the  bankrupt  himself  could  have  assigned,  it  did  *- 
not  pass  to  the  assignees.  But  the  husband  himself  could  have  assigned  it 
First,  his  estate  had  determined,  and  the  wife's  had  vested  in  possession,  not 
on  account  of  forfeiture,  but  because  the  estate  was  held  under  a  conditional 
limitation,  and  was  determined  by  the  condition  happening.  There  is  no 
objection  in  law  to  an  agreement  between  landlord  and  tenant,  by  way  of  con- 
dition, that,  if  the  tenant  cease  to  occupy  personally,  the*  lease  shall  determine. 
The  very  case  is  put  by  Buller  J.  in  Roe  dem.  Hunter  t>.  Galliers,  2  T.  R. 
140.  And  similar  terms  may  be  annexed  to  a  devise.  By  this  will,  then,  as 
soon  as  Shaw  ceased  to  reside,  his  estate  determined,  and  the  wife's  vested. 
A  constructive  residence  was  not  contemplated,  for  the  will  provides  that,  if 
the  premises  come  to  the  wife  by  the  husband's  non-residence,  she  shall  hold 
the  same  for  the  term  "  in  case  the  shall  so  long  live  therein."  It  is  not  found 
in  the  case  that  the  husband  went  away  "  antmo  revertendi"  [Taunton  J. 
The  wife  remained  and  carried  on  the  business.  It  is  not  found  that  he  went 
away  on  account  of  insolvency.  Littledale  J.  The  question  is,  whether  the 
wife's  was  not  such  an  interest  as  a  court  of  equity  would  consider  to  be  vested 
to  her  separate  use.  If  so,  the  assignees  could  not  be  entitled,  for  they  can 
only  take  what  the  bankrupt  may  legally  and  equitably  assign.]  The  hus- 
band, on  quitting  possession,  ceased  to  have  any  interest ;  the  whole  was  in 
the  wife.  And  if  this  were  not  so,  the  same  consequence  would  have 
resulted*  when  the  assignees  sold  the  property,  and  the  husband  and  i-^qqa 
wife  were  turned  out  of  possession.  [Taunton  J.  Suppose  the  «- 
assignees  acted  wrongfully  on  that  occasion.]  Whenever  the  husband's  estate 
determined,  an  estate  became  vested  in  the  wife  in  possession,  and  was, 
consequently,  liable  to  be  disposed  of  by  his  assignees.  If  his  non-residence 
determined  it,  it  had  already  vested  in  the  wife  at  the  time  of  his  bankruptcy, 
and  was  therefore  available  as  part  of  his  estate ;  if  it  did  not  then  determine, 
it  was  in  the  husband  when  ne  became  bankrupt :  then  the  assignees  were 
entitled  to  seise  it ;  and  upon  the  husband  being  put  ouiof  possession,  it 
vested  in  the  wife,  and  thereby  again  became  part  of  his  disposable  estate. 
[Pattsson  J.  You  must  assume  that  the  case  was  not  one  in  which  equity 
would  interfere.]  Then,  secondly,  supposing  the  estate  of  the  husband  was 
not  determined  by  the  events  relied  upon,  this  was  an  interest  of  the  wife 
which  he  might  assign.  A  possibility  that  may  vest  in  the  wife  during  cover- 
ture is  assignable  by  the  husband;  though  the  law  is  otherwise  if  it  cannot 
vest  till  his  death.  Possibilities  pass  by  the  assignment  in  bankruptcy: 
Higden  v.  Williamson,  3  P.  Wms.  132.  Here  the  husband  had  a  life  estate 
determinable  on  eventa  whioh  might  happen  during  his  life,  and  any  of  which 
would  be  the  commencement  of  an  estate  in  the  wife.  Thtre  are  many  case* 
in  which,  even  where  a  term  is  held  in  trust  for  the  wife,  the  husband  may 
dispose  of  it.  [Taunton  J.  Several  instances  are  given  in  Com.  Dig. 
Chancery,  2  M.   9.]    Some  of  the  principal  authorities  are  Sir  Edward 
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m***  Turner's  case,  1  Vera.  7.,  Pitt  v.  *Hunt,  1  Tern.  18,  Tudor  v. 
W'J  Smayne,  2  Vem.  270,  and  Bates  v.  Dandy,  2  Atk.  207,  (a)  where 
Lord  Hardwicke  says,  "  that  aa  the  husband  may  assign  the  wife's  term,  so  he 
may  the  trust  of  the  wife's  term,  unless  it  be  the  trust  of  a  term  from  him  for 
the  wife's  benefit."  [Taunton  J.  The  present  ease  goes  a  step  further  than 
those;  granting  that  the  husband  may  assign,  here  he  has  not  done  so ;  but 
tbe  question  is,  whether  his  assignees  may.]  The  case  is  not  within  the  excep- 
tion stated  by  Lord  Hardwicke.  In  I)albiac  v.  Dalbiac,  16  Yes.  jun.  122, 
Sir  William  (jrant  admitted  that  an  interest  of  the  wife,  which  could  not  fall 
into  possession  during  the  husband's  life,  was  not  assignable  by  him ;  but  he 
said  it  would  be  otherwise  if  it  depended  upon  an  event  that  might  happen 
during  his  life.  And  in  Mitford  v.  Mitford,  9  Ves.  jun.  98,  the  same  fearned 
Judge,  after  observing  that  the  wife's  choses  in  action,  not  reduced  into  pos- 
session by  the  husband,  survive  to  her,  and  that  the  same  rule  prevails  as  to> 
interests  in  equity,  proceeds,  to  say  : — "  But  there  are  some  legal  interests, 
which  do  not  admit,  or  stand  in  need,  of  being  reduced  into  possession ;  being 
in  possession  already,  and  not  lying  in  action ;  as  terms  for  years,  and  other 
chattels  real ;  of  which  the  legal  title  is  in  the  wife.  They  will  survive  if  no 
act  is  done  by  him  :  but  he  may  assign  them ;  which  passes  the  less!  interest, 
whether  with  or  without  consideration.  The  analogy  is  followed  in  equity." 
Mr.  Butler,  in  his  note  (1)  on  Co.  Litt.  351.  a,  lays  it  down  that  contingent 
interests  of  the  wife  may  be  disposed  of  by  the  husband,  provided  the  con  tin-. 
*3081  8ency  I*0  one  which  *may  happen  during  his  life ;  and  he  refers  to  many 
-*  authorities.  As  to  tbe  dicta  and  cases  cited  on  the  other  side ;  the 
passage  from  Co.  Litt.  46.  b.,  and  Matthew  Manning's  case,  8  Rep.  94.  b., 
and  Amner  v.  Lodington,  8  Rep.  96.  b,  2  Leon.  92,  contain  no  proposition 
which  the  defendants  need  dispute.  Lampet's  case,  10  Rep.  46.  a,  so  far  as 
it  applies,  is  favorable  to  the  argument  now  urged  for  the  defendants.  [Pat- 
teson  J.  In  the  case  in  17  £liz.,  for  which  Lampet's  case  was  cited,  the  con- 
tinjeency  upon  which  the  wife's  remainder  depended  was  her  surviving  the 
husband j  it  was  not  one  which  could  happen  in  his  lifetime.]  In  Gage  ti. 
Acton,  1  Salk.  827,  8  Leon.  89,  Holt  C.  J.  was  in  a  minority  on  the  bench, 
hut  the  best  authorities  support  his  dictum.  It  is  clear,  therefore,  that  at  law 
the  husband  of  the  lessor  of  the  plaintiff  might  have  assigned  his  wife's 
interest  while  it  was  a  possibility.  The  question  whether  that  interest  would, 
in  equity,  be  considered  as  vested  to  her  use,  might  be  determined  by  a  court 
of  equity,  but  cannot  be  raised  here.  [Taunton  J.  In  Winch  v.  Keeley, 
1  T.  R.  619,  this  court  determined  that  a  chose  in  action,  in  which  a  bank- 
rupt was  interested  as  trustee,  did  not  pass  to  his  assignees.]  The  court  will 
notice  a  trust,  where  it  is  quite  clear  that  the  party  is  a  trustee ;  but  here  that 
point  is  doubtful,  and  can  only  be  effectually  dealt  with  by  a  court  of  equity. 
And  as  the  defendants  are  not  seeking  any  equitable  assistance,  the  equities 
which  any  other  party  may  have  cannot  stand  in  the  way  of  their  right,  which 
is  complete  in  point  of  law. 

Ftatt,  in  reply.  The  language  of  the  bequest  to  Mary  Shaw  proves  that 
MAgi  the  testator  did  not  contemplate  *ker  becoming  entitled  during  her  bus* 
-*  band's  lifetime,  for  the  premises  are  left  to  her  only  while  she  shall  live' 
therein  and  remain  the  widow  of  James  Shaw.  Her  interest  therefore*  was, 
in  reality,  contingent  on  an  event  which  could  not  happen  in  his  lifetime. 
[Taunton  J.  Three  contingencies  are  stated  in  plain  words.  You  would 
make  two  void.]  As  to  the  husband's  power  to  dispose  of  the  wife's  contin- 
gent interest,  if  that  interest  is  to  be  considered  as  a  trust  held  for  her, 
Bichards  v.  Chambers,  10  Ves.  jun.  580,  shows  that  even  by  her  consent  or 
express  appointment,  it  could  not  be  placed  at  his  disposal.  In  Com.  Dig. 
Assignment,  C.  3,  it  is  laid  down,  that  "if  a  term  be  devised  or  granted  to 

(«)  Notts  to  Purdew  r.  Jackson,  1  Buss.  88,  and  Honner  v.  Morton,  8  Buss.  72. 


158  Shaw  v.  Stewart.    E.  T.  1834.  [309 

one  for  life,  and  afterwards  to  another  for  the  residue  of  the  term,  this 
remainder  of  the  term  cannot  be  assigned,  being  bat  a  possibility.  So,  if  land 
be  granted  to  husband  and  wife  for  twenty  years,  and  afterwards  to  the  sur- 
vivor for  twenty-one  years,  the  husband  in  the  life  of  his  wife  cannot  assign 
the  term  for  twenty-one  years,  for  it  does  not  vest  till  he  survives,  and  there- 
fore was  but  a  possibility;"  for  which  Lampet's  case,  10  Rep.  51,  a.,  is 
referred  to.  In  Higden  v.  Williamson,  8  P.  Wms.  182,  the  contingent 
interest  which  was  held  to  pass  to  the  assignees  was  in  the  bankrupt  himself. 
In  Pitt  v.  Hunt,  1  Vera.  18,  the  assignment  of  the  term  in  trust  was  a  fraud 
upon  the  husband.  In  Dalbiac  v.  Dalbiac,  16  Vcs.  jun.  122,  the  very  dis- 
tinction was  taken  which  is  relied  upon  hire  for  the  plaintiff,  viz.  that  the 
interest  could  not  fall  into  possession  during  the  husband's  life ;  and  in  Mr. 
Butler's  note  on  Co.  Lit.  851,  a.,  it  is  said  that  the  husband's  power  to  dis- 
pose of  the  wife's  contingent*  personal  estate  can  extend  only  to  such  r*oi  a 
part  as  he  may  possibly  become  possessed  of  during  the  marriage.  *• 
The  defendants  here  must  contend  that  James  Shaw,  by  abandoning  or  mort- 
gaging the  house  contrary  to  the  will  of  the  testator,  might  at  any  time  have 
vested  the  term  absolutely  in  himself,  through  his  wife.  [Littledalb  J. 
You  say  that,  according  to  that  construction,  he  would  have  bettered  his  situa- 
tion by  his  own  wrongful  act.]  Cur.  adv.  rult. 

Lord  Denman  G.  J.  in  this  term  (April  22d)  delivered  the  judgment  of 
the  court  The  question  here  .arises  on  a  very  singular  clause  in  the  will  of 
one  George  Greenway,  which  is  in  the  following  words.  (His  lordship  then 
read  them.)  The  facts  are,  that  the  husband  fell  into  embarrassed  circum- 
stances, and  went  to  sea,  leaving  his  wife  and  family  to  continue  the  trade 
upon  the  premises :  that  he  was  afterwards  made  a  bankrupt,  and  after  that 
returned  to  the  premises,  where  he  oarried  on  the  business  till  the  sale  of 
them  was  completed.  The  assignees  sold  them  to  the  defendants,  who  are 
said  in  the  case  to  have  turned  out  the  bankrupt,  his  wife  and  family.  It  is 
not  said  by  what  means  they  turned  them  out.  The  bankrupt  died.  The 
bankrupt's  widow  is  the  lessor  of  the  plaintiff. 

We  are  perfectly  clear  that  the  husband's  going  to  sea  does  not  amount  to 
jving  up  the  possession  of  the  premises.  And  we  think  it  at  least  extremely 
oubtful  whether  his  being  turned  out  of  them  can  satisfy  these  words,  which 
seem  to  imply  a  voluntary  desertion.  But  the  defendants  res'ted  their  claim 
to  the  premises  *on  a  more  general  ground,  contending  that,  as  it  was  r*oii 
possible  that  the  contingency  on  which  the  wife  was  to  take  the  lease  L 
might  happen  during  the  coverture,  it  became  the  absolute  property  of  the 
husband,  and  consequently  vested  in  his  assignees. 

According  to  the  old  law,  a  term  for  years  given  to  one  for  a  particular 
estate,  with  remainder  to  others,  vested  in  him  absolutely,  notwithstanding 
the  gift  over.  In  many  oases,  however,  courts  of  equity  have  interposed  for 
the  protection  of  married  women,  to  whom  such  remainders  have  been  given. 
And  inasmuch  as  the  assignees  of  a  bankrupt  take  only  such  interest  as  he 
could  have  lawfully  departed  withal,  and  as  that  interest  is  equitable  as  well 
as  legal,  the  duty  of  enquiring  in  what  manner  a  court  of  equity  would  deal 
with  similar  dispositions  of  property  may  thus  devolve  incidentally  on  a  court 
of  law.  If  then  we  clearly  saw  from  decided  cases  that  the  wife's  right  to 
take  under  this  devise  is  kept  alive  during  her  husband's  life,  and  that  the 
estate  vests  in  her  upon  his  death,  we  might,  perhaps,  be  bound  to  govern  our 
decision  by  the  same  rule.  But  we  find  no  authority  for  this  position.  On 
the  contrary,  the  result  of  all  the  cases  (which  are  collected  in  Mr.  Butler's 
note  to  Co.  Lit  851,  a.,)  appears  to  be,  that  a  devise  like  the  present  would 
not  be  construed  in  a  court  of  equity  to  enure  to  the  separate  benefit  of  the 
wife.  We  are  therefore  of  opinion  that  the  lessor  of  the  plaintiff  fails  to  estab- 
lish her  title  to  recover  in  this  ejectment,  ajfcl  that  our  judgment  must  be  for 
the  defendant.  Judgment  fur  the  defendant 
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*312]    •REEVE  v.  ANNABELLA  DAVIS  and  Others.    May  6th. 

A  steam-Teasel  was  let  by  charter  party  for  twelve  months,  the  registered  owners 
engaging  to  keep  the  engine  in  repair,  but  the  charterer  binding  himself  to  do  all 
other  repairs,  to  pay  all  wages  and  charges  of  navigating,  &c,  and  to  indemnify  the 
owner*  agvinst  all  debts,  costs  damages,  expenses,  &c.  incurred  in  respect  of  the 
charter  party  and  employment  of  the  vessel.  The  owners  were  to  appoint  the 
engineers.  The  charterer,  who  acted  as  captain,  had  repairs  done  to  the  vessel 
by  persons  unacquainted  with  the  above  contract : 

Hdd,  that  no  action  lay,  in  respect  of  those  repairs,  against  the  registered  owners. 

Assumpsit  for  goods  sold,  work,  &c.     Plea,  the  general  issue.     At  the 
trial  before  Denman  G.  J.  at  the  London  sittings  after  last  Trinity  term,  it 
appeared  that  the  action  was  &r  stores  furnished,  and  repairs  done,  to  a  steam- 
vessel.     The  defendants  were  the  registered  owners  of  the  vessel,  but  the 
goods  were  supplied  and  the  work  done  chiefly  upon  orders  given  by  one 
Thompson,  who  was  the  captain  :  some  were  also  given  by  the  ship's  husband 
and  the  engineers.     The  vessel  was  let  to  Thompson  by  a  charter  party  under 
seal,  executed  by  himself  and  Annabella  Davis,  acting  for  herself  and  the 
other  owners.     By  this  charter  party  A.  Davis  hired  and  let  to  freight,  and 
Thompson  engaged  and  took  to  freight  the  said  vessel  for  twelve  months,  to 
be  employed  in  carrying  passengers  and  goods  between  London  and  Topsham 
in  Devonshire.    The  owners  contracted  to  deliver  the  vessel  within  three  days 
into  the  handB,  possession,  or  power  of  Thompson,  with  perfect  engines, 
machinery,  and  engineers,  and  to  keep  the  engine  in  repair  during  the  twelve 
months ;  and  Thompson  agreed  to  pay  the  wages  of  all  persons  employed  on 
board  during  the  term,  all  the  expenses  of  coals,  oil,  tallow,  and  incidental 
charges  attending  upon  the  working  and  sailing  of  the  vessel,  and  pilotage 
and  port  charges ;  to  indemnify  the  owners  against  all  debts,  costs,  damages, 
charges,  and  expenses  occasioned,  contracted,  or  incurred  by  the  vessel  or  any 
person  employed  on  board,  or  by  him  the  said  Thompson,  for  or  in  respect  of 
*3131  *^e  ******  charter  party  and  employment  of  the  vessel ;  to  pay  the  hire 
J  of  the  vessel  monthly ;  to  insure  in  the  names  of  the  owners ;  to  keep 
all  the  vessel  in  repair,  except  the  engine ;  and  to  deliver  her  up  in  good 
repair  at  the  end  of  the  term.     The  owners  were  to  appoint  the  engineers, 
though  they  were  to  be  paid  by  Thompson.    The  defendants  paid  16/.  into 
court  on  account  of  work  done  to  the  engines,  but  contended  that  the  con- 
tract by  which  they  had  let  the  vessel  to  Thompson  exempted  them  from  fur- 
ther liability.     The  plaintiffs  case  was,  that  he  had  given  credit  to  the 
owners,  and  not  to  Thompson,  knowing  nothing  of  the  charter  party;  he  there- 
fore contended  that  his  claim  was  not  affected  by  it.    The  Lord  Chief  Justice 
was  of  this  opinion ;  and  the  jury,  under  his  direction,  found  a  verdict  for  the 
plaintiff.    In  Michaelmas  term,  1833,  a  rule  nisi  was  obtained  for  a  new  trial, 
on  the  ground  of  misdirection. 

Follett  and  Busby  now  showed  cause.  The  owners  are  primd  facie  liable  ; 
it  is  for  them  to  show  that  the  charter  party  exempts  them  from  responsibility. 
The  mere  letting  to  hire  is  not  sufficient  for  that  purpose ;  and  there  are  other 
parts  of  the  contract  in  this  case,  the  clauses,  namely,  as  to  the  engines  and 
engineers,  and  the  engagement  by  the  charterer  to  indemnify  the  owners 
against  debts,  costs,  and  charges,  which  prove  that  the  owners  were  not 
wholly  divested  of  liability  in  respect  of  the  vessel  during  the  year  of  letting. 
Christie  v.  Lewis,  2  B.  &  B.  410,  shows  that  words  of  letting  do  not  of  them- 
wives  indicate  a  parting  with  the  possession  and  disposition  of  the  ship  by  the 
*3141  ownera>  where  there  are  ^circumstances  to  raise  a  different  presump- 
J  tion.  In  Fraxer  v.  Marsh,  13  East,  238,  indeed,  the  charterer  of  a 
ship waa considered  liable  for  the  stores,  and  the  owners  exempted;  but  in 
that  c»e  there  appears  to  have  been  a  general  demise  of  the  whole  vessel,  and 
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there  was  nothing  to  show  that  the  owners  retained  any  control  over  her. 
Another  point  for  the  plaintiff  is,  that  no  sufficient  proof  was  given  of  any 
authority  in  Mrs.  Davis  to  execute  a  charter  party  for  the  other  owners. 

Kelly,  contra.  The  mere  fact  of  ownership  is  not  conclusive  of  liability  for 
the  captain's  contracts :  Briggs  v.  Wilkinson,  7  B.  &  C.  30.  As  soon  as  it 
appears  that  he  had  no  express  authority  from  the  person  charged  as  owner, 
and  that  an  implied  authority  is  not  borne  out  by  the  facts,  the  question  comes 
to  be,  to  whom  the  credit  was  actually  given  ?  In  this  case  the  goods  were 
not  ordered  by  the  owners,  or  by  any  person  having  their  authority,  but  by 
Thompson,  and  the  question  is,  for  whom  he  acted  in  giving  the  orders.  By 
reference  to  the  charter  party,  it  appears  that  Thompson  had  become  the 
charterer ;  the  owners  had  given  up  their  legal  interest  for  the  time ;  they 
retained  no  control  over  the  vessel,  and  had  not  even  a  right  to  go  on  board ; 
and  Thompson  was  bound  to  do  the  repairs,  witji  an  exception  which  is  not 
material.  The  orders,  therefore,  for  repairs  and  stores  were  given  by  Thompson 
for  his  own  benefit,  and  that  leaves  no  doubt  as  to  his  liability.  In  Young  v. 
Brander  and  Another,  8  East,  10,  the  defendants  were  the  legal  owners  of  the 
ship ;  but  it  *was  shown,  by  evidence,  that  the  party  who  ordered  the  r»qie 
repairs  was  not  their  agent,  but  a  stranger ;  and  they  were  held  not  L 
liable.  The  situation  of  Thompson,  with  respect  to  the  present  defendants,  is 
the  same  as  that  of  a  stranger.  The  observations  of  Lord  Ellenboroagh  in 
Eraser  v.  Marsh,  13  East,  239,  are  all  applicable  to  this  case.  Thompson 
had  the  control  and  possession  and  the  use  and  benefit  of  the  vessel ;  and  there 
is  no  pretence  for  saying  that  he  was  the  servant  or  agent  of  the  defendants. 
They  themselves  have  done  no  act  which  can 'subject  them  to  liability  for  these 
expenses.  As  to  the  other  point  made,  it  is  not  supported  in  fact ;  and  if  it 
were  so,  does  uot  affect  the  case  in  point  of  law. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  this  verdict  cannot  be  sup- 
ported. The  question  is,  who  were  the  contracting  parties?  The  mere 
circumstance  of  ownership  may  be  sufficient  to  create  a  liability  where  the 
vessel  has  been  left  under  the  control  of  a  party  who  has  given  orders,  if  no 
intervening  ownership  has  been  created.  But  if  a  ship  is  let  out  to  hire,  I  do 
not  see  how  the  owners  are  liable  for  work  done  upon  it  by  order  of  the  party 
hiring,  more  than  the  landlord  who  lets  a  house. 

Littledale,  J.  The  rule  is,  that  upon  a  general  order  for  repairs  given 
by  the  captain,  the  party  executing  them  was  the  security  of  the  ship,  of  the 
captain,  and  of  the  owners ;  but  in  an  action  against  parties  as  owners,  the 
question  is,  who  are  so  for  this  purpose  f  The  persons  registered  are  not 
necessarily  so ;  the  ^register  acts  were  not  passed  for  this  purpose ;  and  r*oi  * 
the  question  of  ownership,  as  it  regards  the  liability  for  repairs,  must  L 
be  considered  as  it  would  have  been  before  those  acts  passed.  Nor  is  there, 
on  this  view  of  the  subject,  any  hardship  thrown  upon  the  tradesman ;  he  has 
always  the  means  of  knowing  who  are  substantially  the  owners,  by  asking  the 
captain  to  show  the  charter  party ;  if  this  is  refused,  he  may  decline  dealing. 
In  this  case  the  benefit  of  what  was  done  enured  to  Thompson.  The  party  for 
whose  profit  the  ship  is  in  reality  employed  at  the  time,  has  the  benefit  of  the 
work  done  on  board,  and  is  liabie  to  the  tradesman  who  does  it.  Here,  if  the 
'  charterer  had  been  a  different  person  from  the  captain,  the  charterer  would 
have  been  liable. 

Patteson,  J.  Briggs  v.  Wilkinson,  7  B.  &  C.  30,  shows  that  the  question 
of  liability  in  this  case  is  not  affected  by  the  register  acts;  the  point  to  be 
looked  to  is,  who  were  the  real  contracting  parties?  Here  the  captain  was 
the  charterer,  and  had  undertaken  that  he  would  do  all  the  repairs,  except  to 
the  engine :  he  was  not,  therefore,  the  agent  of  the  owners  in  met.  Then  was 
he  so  in  law  ?  Young  t>.  Brander,  8  East,  10,  shows  that,  if  he  entered  into 
the  contract  for  his  own  benefit,  it  makes  no  difference  that  other  persons  were 
he  legal  owners.     Frazer  v.  Marsh,  13  East,  238,  is  on  all  fours  with  this 
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ease,  except  that  the  vessel  there  was  let  for  several  voyages.  As  to  the  sup- 
posed want  of  authority  in  Mrs.  Davis,  it  is  clear  from  Young  t>.  Brander, 
8  East,  10,  that  the  party  ordering  the  repairs  need  not  have  a  complete  title 
*31~1  *°  ^e  8^'P '  **  *9  ^fl^ent  to  show  that  he  did  not  order  them  as 
'J  agent  to  the  registered  owners.  The  rule  must  he  made  absolute. 
Williams,  J.,  concurred.  Rule  absolute. 


The  KING  v.  The  Churchwardens  of  the  Parish  of  St.  JAMES.  CLERK- 
EN  WELL.     May  6th. 

A  local  met  passed  before  the  stat.  58  G.  8,  e.  69,  for  the  regulation  of  parish  vestries, 
crested  the  office  of  guardians  of  the  poor  for  a  particular  parish,  and  enacted,  that 
vacancies  should  be  annually  filled  up  by  the  rated  inhabitants  assembled  in  the 
vestry  room,  who  should  elect  persons  in  the  room  of  those  going  out: 

Beid,  that  after  the  passage  of  stat.  58  0.  8,  o.  69,  the  inhabitants  must  be  allowed  in 
such  election  the  number  of  votes,  in  proportion  to  their  respective  assessments, 
defined  in  the  latter  act ;  for  that  the  local  act  did  not  give  this  vestry  such  a  peculiar 
constitution  as  to  bring  it  within  sect  8,  of  68  G.  8,  c.  69,  which  preserves  to  vestries 
h»Um  under  any  special  act,  the  powers  and  rights  of  voting  which  they  previously 
enjoyed. 

Frikch  had  obtained  a  rule,  in  Trinity  term  last,  calling  upon  the  church* 
wardens  of  the  parish  of  St.  James,  Clerkenwell,  to  show  cause  why  a  man- 
damus should  not  issue,  commanding  them  to  set  aside  the  election  lately  made 
of  guardians  or  governors  of  the  poor  of  the  said  parish,  and  to  hold  a  vestry 
for  the  purpose  of  electing  and  appointing  four  persons  to  be  guardians  or 
governors  of  the  poor  of  the  said  parish,  and  to  proceed  in  such  election  under 
the  provisions  of  the  local  act  of  parliament,  15  G\  8,  c.  28,  instead  of  stat. 
58  G.  3,  c.  69.  The  rule  was  obtained  for  the  purpose  of  disputing  the  vali- 
dity of  an  election  of  guardians  of  the  poor,  which  took  place  in  May,  1883. 
The  only  objection  finally  made  related  to  the  manner  of  determining  the 
majority  at  the  election.  The  guardians  of  the  poor  for  the  parish  were  elected 
*3181  un(*er  8tat*  15  ®.  3>  c-  23, (a)  bv  the  rated  inhabitants  of  the  parish 
J  assembled*  in  the  vestry  room,  the  vacancies  being  annually  filled  up. 
The  statute  makes  an  express  regulation  as  to  the  principle  on  which  the  majo- 
rity is  to  be  determined.  At  the  election  in  question,  the  votes  were  taken 
according  to  the  regulations  of  stat.  58  G.  3,  c.  69,  s.  8,(6)  the  number  of 
votes  to  be  given  by  each  rated  inhabitant  being  determined  by  the  amount  of 
his  assessment  to  the  poor  rate.  It  was  objected,  that  each  rated  inhabitant 
iflould  have  been  allowed  to  give  a  single  vote  and  no  more;  for  that  the  opera- 
fa)  This  statute  names  certain  persons  as  guardians  or  governors  of  the  poor  for  the 
district  of  St.  James,  and  certain  others  for  the  district  of  St.  John,  both  in  the  parish 
of  8t  James,  Clerkenwell.  It  then  enacts,  that  when  any  one  or  more  of  the  persons 
thereby  appointed  guardians  or  governors  as  aforesaid  shall  die  or  refuse  to  act,  or 
shall  remove  out  of  the  said  parish,  it  shall  and  may  be  lawful  for  the  inhabitants  of 
both  the  said  districts  (paying  to  the  rates  of  the  said  parish  for  church  and  poor)  to 
assemble  and  meet  together  in  the  vestry  room  of  the  said  parish,  on  Tuesday  in  Easter 
week  in  every  year,  or  within  one  month  after,  to  elect  and  appoint  one  or  more  person 
or  persons  to  be  guardian  or  guardians,  governor  or  governors,  in  the  room  of  the  guar- 
dian or  guardians,  governor  or  governors,  so  dying  or  refusing  to  act,  or  removing  out 
of  the  said  parish. 

(6)  By  which  it  is  enacted,  That  in  all  such  vestries  every  inhabitant  present  who 
shall,  by  the  last  rate  which  shall  have  been  made  for  the  relief  of  the  poor,  have  been 
assessed  or  charged  upon  or  in  respect  of  any  annual  rent,  profit,  or  value  not  amounting 
to  501.,  shall  have  and  be  entitled  to  give  one  vote  and  no  more ;  and  every  inhabitant 
there  present,  who  shall  in  such  last  rate  have  been  assessed  or  charged  upon,  or  in 
respect  of,  any  annual  rent  or  rents,  profit  or  value,  amounting  to  60/.  or  upwards 
(whether  in  one  or  In  more  than  one  sum  or  charge),  shall  have  and  be  entitled  to  give 
one  vote  for  every  2W.  of  annual  rent,  profit,  and  value,  upon  or  in  respect  of  which 
he  shall  have  been  assessed  or  charged  in  such  last  rate,  so  nevertheless  that  no 
inhabitant  shall  be  entitled  to  give  more  than  six  votes. 
V0L.XXVUL— 11 
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tion  of  the  stat.  58  G.  3,  c.  69,  s.  8,  was  controlled  in  this  respect  by  the 
exception  in  the  eighth  section  (a)  of  the  same  statute. 

*  Sir  John  Campbell,  attorney-general,  a  nd  Bodkin ,  now  showed  cause.  r*o  i  q 
There  can  be  no  doubt  that  the  election  was  valid,  unless  the  exception  L 
in  the  eighth  section  of  58  G.  3,  c.  60,  be  applicable  to  the  election  of  guar- 
dians of  the  poor  under  15  G.  3,  c.  23.  The  first  part  of  that  exception  relates 
to  the  time  only  of  the  election,  and  is  immaterial  as  to  the  point  of  objection. 
And  as  to  the  second  part  of  the  exception,  this  vestry  was  not  holden  by  virtue 
of  any  special  act,  or  of  any  ancient  or  special  usage  or  custom.  The  etat  15 
G.  3,  c.  23,  merely  creates  a  particular  office,  and  gives  the  power  of  election 
to  the  vestry ;  but  it  does  not  constitute  the  vestry,  which  is  left  as  it  was 
before  the  act.  Neither  is  there  any  special  custom  or  usage  asserted.  If  the 
exception  applied  to  this  vestry,  it  would  apply  to  almost  every  open  vestry 
existing  before  the  58  G.  3,  c.  60,  passed ;  for  there  are  very  few  open  vestries 
which  are  not  sometimes  held  for  particular  purposes  by  reason  of  special  acts 
or  ancient  usage. 

Sir  James  Scarlett  and  Erie  in  srpport  of  the  rule.  Although  the  vestry 
was  not  originally  constituted  by  the  stat.  15  G.  3,  c.  23,  yet,  when  held  for 
the  purpose  of  electing  guardians  of  the  poor,  it  is  held  under  that  statute. 
For  this  purpose,  the  vestry  exists  only  by  virtue  of  the  statute.  It  is  not  dis- 
puted that  the  intention  of  *the  statute  was,  that  the  election  of  the  ptgoQ 
officers  should  be  made  by  a  majority  of  single  votes  of  the  inhabitants.  *- 
The  effect  of  the  statute  must  therefore  be  the  same  as  it  would  have  been  had 
such  intention  been  more  explicitly  expressed.  But  if  it  had  been  so  expressed, 
there  could  have  been  no  doubt  as  to  the  applicability  of  the  eighth  section  of 
stat.  58  G.  3,  c.  69.  There  might  have  been  some  difficulty,  if  the  words  of 
the  exception  had  been,  "  or  to  alter  the  constitution  of  such  vestry :"  but  the 
words  are,  "  or  to  change  or  affect  the  right  or  manner  of  voting." 

Lord  Denman,  C.  J.  The  question  is,  whether  a  meeting  of  this  vestry 
holden  for  the  purpose  of  electing  guardians  of  the  poor,  be  under  the  pro- 
tection of  the  eighth  section  of  stat.  58  G.  3,  c.  69.  (His  Lordship  then  read 
the  section.)  We  find  nothing  under  the  former  act  creating  a  peculiar  con- 
stitution for  the  vestry,  or  giving  rights  of  the  kind  meant  to  be  protected  by 
the  section  containing  the  exception.  The  intention  of  58  G.  3,  c.  69,  was  to 
change  the  method  of  determining  the  majority  in  all  cases  where  no  special 
constitution  existed  before.     The  rule  must  therefore  be  discharged. 

Littledale,  Patteson,  and  Williams,  Js.,  concurred. 

Rule  discharged. 

(a)  By  which  it  is  provided  and  enacted,  That  nothing  in  this  act  contained  shall 
extend,  or  be  oonstrued  to  extend,  to  alter  the  time  of  holding  any  vestry,  parish,  or 
town  meeting,  whioh  is  by  the  authority  of  any  act  required  to  be  holden  on  any  certain 
day,  or  within  any  certain  time  in  such  act  prescribed  and  directed,  nor  shall  anything 
in  this  act  contained  extend  to  take  away,  lessen,  prejudice,  or  affect  the  powers  of  any 
vestry  or  meeting  holden  in  any  parish,  township,  or  place,  by  virtue  of  any  tpecial  act 
or  acUt  of  any  ancient  and  special  usage  or  custom,  or  to  change  or  affect  the  right  or 
•  of  voting  in  any  vestry  or  meeting  so  holden. 


♦The  KING  v.  the  Managers  and  Directors  of  the  WIT  HAM  Savings  [*32l 

Bank.     May  6th. 

The  directors  of  a  savings  bank  are  not  compellable  to  appoint  an  arbitrator,  under 
etat,  9  G.  4,  o.  92,  s.  46,  for  the  purpose  of  deciding  upon  the  claim  of  persons  pro- 
fessing to  apply  on  behalf  of  a  body  of  depositors,  if  it  be  matter  of  dispute  among 
the  depositors,  whether  the  applicants  be  entitled  to  represent  the  body. 

Enowles  had  obtained  a  rule  in  Trinity  term,  1833,  calling  upon  the  man- 
agers and  directors  of  the  bank  for  savings  at  Witham,  in  Essex,  to  show  cause 


821] 


1  Aw)LPHus  &  Ellis.  1C3 


why  a  mandamus  should  not  issue,  commanding  them  to  name  and  appoint  an 
arbitrator  on  their  behalf,  to  arbitrate  on  a  matter  in  dispute  between  the  man- 
agers of  the  said  bank  and  the  members  of  the  Sons  of  Economy  Benefit 
Society  at  Coggeshall.  It  appears  that  the  society  had  been  regularly  enrolled, 
pursuant  to  the  stat.  33  0.  3,  c.  54. (a)  In  1827,  after  that  enrolment,  the 
society  formally  resolved  that  the  old  rules  should  be  abandoned.  New  rules 
were  drawn  up,  and  regularly  adopted,  and  had  been  ever  since  acted  upon  by 
the  society;  bat  these  were  never  enrolled.  After  the  society  had  been  thus 
remodelled,  several  sums  were  deposited  by  the  then  clerk  of  the  society  in  the 
Witham  Savings  Bank,  and  were  entered  in  the  books  of  the  bank  to  the 
credit  of  the  "Benefit  Club,  Great  Coggeshall."  In  the  course  of  1833,  the 
society  resolved  to  draw  from  the  bank  the  sum  then  standing  in  their  names, 
and  the  stewards  and  clerk  or  book-keeper  of  the  society  (who  were  not  the 
individuals  who  had  made  any  of  the  deposits)  gave  due  notice,  to  the  directors 
and  clerk  of  the  bank,  of  their  intention  to  do  so,  in  conformity  with  the  regu- 
*3221  ktions  °f  *^e  Dank-  An  ^application  to  two  magistrates  was  shortly 
J  after  made  by  certain  members  of  the  society,  for  the  purpose  of 
excluding  the  said  stewards  and  clerk  from  the  society,  for  alleged  breaches  of 
the  society's  rules.  The  magistrates  finally  issued  an  order  of  exclusion. 
The  directors  of  the  bank  refused  to  pay  over  tho  money  claimed  to  the 
stewards  and  clerk,  on  the  grounds  of  the  exclusion  of  the  latter  and  the 
non-enrolment  of  the  rules,  and  stated  that  they  should  hold  the  money  for 
the  benefit  of  certain  other  persons  whom  they  considered  the  real  members 
of  the  society,  but  who,  as  was  contended  by  the  stewards  and  clerk,  had 
eeased  to  be  members.  The  stewards  and  clerk,  and  seven  other  members  of 
the  society,  continued  to  act,  with  others,  sb  members,  to  the  exclusion  of  the 
parties  for  whom  the  directors  of  the  bank  professed  to  hold  the  money.  And 
these  acting  members  called  upon  the  directors  of  the  bank  to  name  an  arbi- 
tntor,  for  determining  the  dispute  between  themselves  and  the  bank,  according 
to  stat.  9  G.  4,  o.  92,  s.  45.(6)    The  directors  refused. 
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45,  was  not  meant  to  apply  to  a  case  of  this  nature,  where  it  is  doubtful 
who  represents  the  depositors,  but  only  to  cases  of  dispute  between  the  savings 
binks  and  depositors  who  have  that  character  undisputedly.  The  arbitrator 
is  not  to  determine  disputes  between  the  individuals  making  the  deposits.  In 
Bex  v.  The  Cheadle  Savings  Bank,  (c)  the  court  granted  a  mandamuB  where 

(a)  Amended  by  stat.  85  G.  8,  ell  1.  48  G.  8,  e.  111.  49  G.  8,  c.  125.  69  G.  8, 
c.128. 

(b)  Which  enacts.  That  if  any  dispute  shall  arise  between  any  such  institution,  or 
any  person  or  persona  acting  under  them,  and  any  individual  depositor  therein,  or  any 
executor,  administrator,  next  of  kin,  or  creditor  of  any  deceased  depositor,  or  any 
person  claiming  to  be  such  executor,  administrator,  next  of  kin,  or  creditor,  then  and 
in  every  snch  case  the  matter  so  in  dispute  shall  be  referred  to  the  arbitration  of  two 
indifferent  persons,  one  to  be  chosen  and  appointed  by  the  trustees  or  managers  of  such 
institution,  and  the  other  by  the  party  with  whom  the  dispute  arose ;  and  in  case  the 
arbitrators  so  appointed  shall  not  agree,  then  such  matter  in  dispute  shall  be  referred 
in  writing  to  the  barrister  at  law  so  to  be  appointed  by  the  said  commissioners  as  afore* 
■aid,  and  whatever  award,  order,  or  determination  shall  be  made  by  the  said  arbitrators, 
or  bv  the  said  barrister,  shall  be  binding  and  conclusive  on  all  parties,  and  shall  be  final 
to  all  intents  and  purposes,  without  any  appeal. 

(c)  Rex  v.  The  Cheadle  Savings  Bank. 

The  Court,  under  stat.  9  G.  4,  c.  92,  s.  45,  granted  a  mandamus  calling  upon  a  savings 
bank  to  appoint  an  arbitrator  to  decide  between  them  and  applicants  in  whose  names 
a  deposit  had  been  made,  though  the  deposit  had  been  withdrawn  by  the  person  who 
made  it  for  the  applicants,  and  though  the  published  rules  directed  that  a  duplicate 
hook  of  the  deposits  shall  be  delivered  by  the  bank,  and  be  an  authority  for  paying 
over  any  sums  to  the  person  bringing  it  to  the  bank,  and  though  such  a  duplicate 
was  delivered  up  to  the  bank  when  the  deposit  was  withdrawn. 
F.  Kelly  bad  obtained  a  rule  in  Easter  term,  1838,  calling  on  the  trustees  of  the 
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there  was  a  disputed  claim :  bat  *in  that  ease  there  was  do  doubt  thai  r*39i 
the  parties,  in  whose  behalf  the  mandamus  was  applied  for,  were  the  *- 
identical  persons  in  whose  names  the  deposit  had  been  made.  The  applicants 
claim  as  officers  of  the  society :  in  their  individual  character  they  have  no 
claim,  for  they  were  not  the  actual  depositors.  Again,  if  the  justices  had 
authority  to  exclude  members  from  the  society,  under  stat.  33  G.  3,  c.  54, 8. 
15,  and  the  subsequent  enlargement  of  the  provisions  therein  contained,  there 
can  be  no  appeal,  by  the  concluding  words  of  the  section :  but  the  present 
application,  if  successful,  would  have  the  effect  of  an  appeal. 

Knowles  in  support  of  the  rule.  If  this  mandamus  be  refused,  the  bank  will 
keep  the  money  for  themselves,  and  may  do  so  whenever  there  is  a  dispute 
between  the  depositors ;  for  no  action  at  law  lies  against  the  bank :  Crisp  p. 
Bunbury  and  Others,  8  Bing.  394.  In  Exparte  Norrish,  Jacob,  162,  Sir 
Thomas  Plumer,  Master  of  the  Rolls,  held  that,  under  stat.  33  G.  3,  c.  54,  a 
court  of  equity  had  no  jurisdiction  on  a  petition  by  a  new  trustee  against  a 
late  trustee  of  a  friendly  society,  which  had  abandoned  its  rules  filed  with  the 
clerk  of  the  peace.  The  magistrates  had  no  power  of  expulsion ;  for  the  rules, 
under  which  the  society  existed,  were  not  enrolled,  and  the  enrolment  is  essen- 
tial to  the  power  of  the  magistrates,  as  was  admitted  on  both  sides  in  Rex  v. 
Gilkes  and  Others,  8  B.  &  C.  439.  Neither,  in  fact,  is  it  material  whether  or 
not  the  present  applicants  have  ceased  to  be  members  of  the  friendly  society; 
any  persons  who  have  joined  to  deposit  are  entitled  to  the  remedy  by  arbitra- 
tion given  by  the  statute.  *In  Rex  v.  The  Cheadle  Savings  Bank,  ^395 
Ante,  p.  323,  note  a.,  there  certainly  was  a  doubt  as  to  who  were  the  *- 
proper  claimants,  yet  the  mandamus  was  granted.  The  arbitrator  in  the  pre- 
sent case  would  have  to  determine  exactly  the  same  question  as  in  that  ease, 
namely,  whether  the  party  applying  has  a  claim  on  the  bank.  If  the  present 
applicants  receive  the  money  on  behalf  of  the  society,  and  it  should  turn  out 
that  other  parties  are  the  persons  entitled  to  claim  on  behalf  of  the  society, 
such  parties  will  have  a  legal  remedy  against  the  present  applicants. 

Lord  Denman,  G.  J.  Here  is  an  institution  called  a  friendly  society,  the 
rules  of  which  are  not  strictly  enrolled,  and  which  deposits  sums  which  are 
placed  to  the  credit  of  the  society.  The  society  becomes  divided  into  factions; 
the  officers  are  changed ;  and  the  persons  now  claiming  to  be  the  officers  have 
been  either  legally  or  illegally  (the  latter  perhaps  is  the  more  probable)  ex- 
pelled by  the  magistrates.  These  persons  now  claim  the  money  on  behalf  of 
the  society,  in  their  characters  of  stewards  and  bsokkeepers.  The  directors  of 
the  savings  bank  may  answer,  that  they  received  the  money,  not  from  these 
persons  in  their  individual  characters,  but  from  the  society ;  and  that  they 

Cheadle  Savings  Bank  to  show  cause  why  a  mandamus  should  not  issue  commanding 
them  to  appoint  an  arbitrator,  to  whom,  together  with  an  arbitrator  named  by  Chris- 
topher Whitworth,  on  behalf  of  bis  children  William  Whitworthand  Francis  Whitworth, 
a  reference  might  be  made  of  the  matter  in  dispute  between  the  aaid  trustees  and  the 
said  Christopher  Whitworth,  on  behalf  of  his  said  children,  touching  two  sums  lately 
standing  in  the  said  bank  in  the  names  respectively  of  the  said  W.  W.  and  F.  W.  It 
appeared  from  the  affidavits,  that  one  Jenkins  had  deposited  the  sums  for  the  benefit 
and  in  the  names  of  the  children  severally,  and  that  he  was  since  dead ;  but  that,  before 
his  death,  one  Labdon,  who  had  been  the  person  employed  by  Jenkins  to  make  the 
deposits,  had  withdrawn  them.  The  rules  of  the  bank,  published  and  allowed  at  the 
quarter  sessions,  directed  that  every  depositor  or  bearer  should  be  furnished  with  a 
duplicate  book  containing  an  entry  of  the  deposit,  and  that  the  duplicate  should  be 
brought  to  the  bank  when  any  money  should  be  withdrawn,  and  that  it  should  be  a 
sufficient  anthority  to  the  bank  to  pay  any  money,  in  default  of  notice  to  the  contrary 
from  the  depositor.  Labdon  swore  that  he  had  withdrawn  the  sums  by  the  order  of 
Jenkins,  and  had  always  had  custody  of  the  duplicate  books,  and  had  delivered  them 
up  to  the  bank  on  withdrawing  the  deposits ;  that  Jenkins  gave  hira  to  understand 
that  he  meant  to  make  other  provision  for  the  children ;  and  that,  in  fact,  he  had  done 
so  by  his  will.     In  Hilary  term.  1834. 

The  court  having  heard  R.  V.  Hichards  against  the  rule,  and  F.  Kelly  in  support  of 
it,  made  it  absolute. 
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must  have  proof  that  the  bands  into  which  they  are  required  to  pay  the  money 
are  the  hands  from  which  they  received  it.  They  have  a  right  to  be  satisfied 
that  the  claimants  represent  the  society.     The  rule  must  be  discharged. 

Littlcdale  J.  I  also  think  that  this  rule  must  be  discharged.  The  act 
directs  the  appointment  of  an  arbitrator  when  there  is  a  dispute  between  the 
*3261  ^^S8  Dan^  aQd  a  Party  depositing.  Who  are  the  depositors  *here  ? 
-*  The  persons  calling  for  the  money  are  entitled  to  the  mandamus  if  they 
represent  the  society,  not  otherwise.  One  party  say,  that  the  claimants  do 
not  represent  the  society,  because  they  have  been  expelled ;  the  other  party 
answer  that,  as  the  rules  were  not  enrolled,  the  magistrates  had  no  power  to 
expel.  Then  it  is  said  that  it  is  unimportant  whether  the  claimants  be  mem- 
bers of  a  friendly  society  or  not,  inasmuch  as  any  persons  may  join  to  deposit, 
and  an  arbitrator  must  be  appointed,  if  a  dispute  arise  between  the  depositors 
and  the  bank.  I  agree  to  that :  but  do  these  claimants  represent  the  deposi- 
tors? The  bank  will  not  consent  to  appoint  an  arbitrator,  because  they  are 
not  sore  on  behalf  of  whom  the  application  is  made.  They  have  ascertained 
that,  at  any  rate,  the  magistrates  have  professed  to  expel.  It  may  be  that  the 
expulsion  was  made  without  authority,  and  yet  the  bank  may  refuse  to  take 
upon  themselves  to  acknowledge  the  present  applicants.  It  appears  that  they 
were  not  the  actual  depositors,  and  that  the  money  was  deposited  on  behalf  of 
the  whole  body. 

Pattbson  J.  This  is  quite  a  clear  case.  The  whole  question  is,  whether  we 
must  compel  the  bank  to  be  a  party  to  a  reference  for  the  purpose  of  ascer- 
taining the  rights  in  this  quarrel  among  the  depositors.  We  must  see  who 
the  depositors  are.     Let  them  first  settle  that  among  themselves. 

Williams  J.  This  at  least  is  certain,  that  the  money  was  paid  in,  years 
ago,  by  a  particular  clerk  on  behalf  of  the  society.  When  the  application  comes 
to  us,  is  it  not  a  most  obvious  preliminary  we  should  see  that  the  party  apply- 
*32"1  m&  *****  *°r  tne  V*Tty  depositing  r  These  ^persons  may  be  members, 
**  but  can  they  claim  for  the  society?  Must  not  the  bank  hold  their 
hands  till  they  see  that  cleared  up  ?  If  not,  they  might  be  subject  to  a  fresh 
application  from  a  party  really  entitled. 

Rule  dischargcd.(a) 

(a)  8ince  the  above  case  was  decided,  tha  law  relating  to  Friendly  Societies  has  been 
modified  by  the  statute  4  &  5  W.  4,  o.  40,  (Royal  Assent,  30th  of  July,  1834,}  amending 
10  0.  4,  e.  56. 


The  KINO  v.  JOHN  BIERS  and  Another.     May  6th. 

A  statute  passed  in  a  session  of  parliament  begun  in  the  second,  and  continued  in  the 
third  year  of  a  king's  reign,  must  not  be  pleaded  as  passed  in  the  second  and  third 
years  of  the  reign :  although  such  act  be  recited  in  a  later  statute  as  "  passed  in  the 
second  and  third  years, "  &o. 

On  indictment  for  conspiracy,  laying  in  the  inducement  that  the  defendants  knew  the 
party  conspired  against  to  bear  a  certain  character,  and  to  be  liable  in  that  character 
to  the  operation  of  an  act  passed  in  the  second  and  third  years,  &c.  adding  the  title 
of  the  act  correctly,  the  judgment  was  nrrested  for  such  misrecital. 

And  this,  although  there  was  a  general  count  (to  which  the  objection  did  not  apply,) 
stating  merely  that  the  defendants  conspired  "  by  false,  artful,  and  subtle  stratagems 
and  contrivances,  as  much  as  in  them  lay,  to  injure,  oppress,  aggrieve,  and  im- 
poverish" the  prosecutors. 

The  defendants  were  convicted  on  an  indictment,  removed  into  this  court 
by  certiorari,  which  stated  : — That  the  defendants,  on,  &o.,  in  the  third  year 
of  the  reign  of  our  Lord  the  now  King,  well  knowing  that  E.  W.  and  T.  W. 
were  the  proprietors  of  a  certain  licensed  stage-carriage  drawn  hy  two  horses, 
numbered,  Ac, "  and  that  they,  as  such  proprietors,  were  liable  to  the  payment 
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of  certain  penalties  in  which  the  driver,  whose  name  was  unknown,  of  the  said 
licensed  stage-carriage  should  be  convicted  before  any  one  of  his  Majesty's 
justices  of  the  peace  for  the  county  of  Middlesex,  of  any  offence  committed  by 
the  said  driver  against  a  certain  act  of  parliament  made  and  passed  in  the 
second  and  third  years  of  the  reign  of  his  present  Majesty,  intituled,1'  &c., 
(setting  out  the  title,)  unlawfully  did  conspire,  &c.,  falsely,  wrongfully,  and 
without  probable  cause,  to  exhibit  a  certain  information  against  the  6aid  E. 
W.  and  T.  W.  as  such  ^proprietors,  &c.,  before  one  of  his  Majesty's  rtooo 
justices  of  the  peace  in  and  for  the  said  county,  therein  charging  that  l 
the  said  E.  W.  and  T.  W.,  on  the  12th  day  of  April,  in  the  third  year  aforesaid, 
at,&c.,  were  the  proprietors  of  a  certain  licensed  stage-carriage,  &c,  and  that  the 
name  of  the  driver  was  unknown;  and  that,  when  he  drove  the  same,  the  said 
driver  did  unlawfully  carry  and  convey  at  one  time  more  than  one  person  on 
the  box  of  the  said  carriage  besides  the  said  driver,  to  wit,  &c,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  whereby  the  said  driver 
had  forfeited,  &c,  to  be  applied  as  the  law  directs.  The  indictment  then 
stated,  that  the  defendant  J.  B.,  in  pursuance  of  the  said  conspiracy,  on,  &c., 
in  the  third  year  aforesaid,  appeared  before  a  justice  in  and  for  the  said  county, 
and  wrongfully,  Ac.,  exhibited  to  and  before  him  a  certain  information,  in  sub- 
stance, &c.,  following : — County  of  Middlesex,  to  wit.  Be  it  remembered,  that 
on,  &c.,  in  the  year  of  our  Lord,  1888,  &c.  The  information  was  then  set  out, 
stating  the  alleged  offence,  and  charging  it  to  have  been  committed  on,  &c.,  in 
the  year  of  our  Lord  aforesaid,  and  oontrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.  The  indictment  then  stated,  that  £.  W.  and  T.  W. 
were  summoned  to  answer  the  information,  on,  &c,  in  the  year  aforesaid ;  that, 
on  that  day,  the  present  defendants,  in  pursuance  of  the  conspiracy,  appeared 
in  support  of  the  information,  and  deposed  on  oath  to  certain  matters,  which 
the  indictment  negatived.  There  were  other  counts  not  differing  from  the 
above  in  any  respect  which  it  is  material  to  state ;  and  there  was  a  count  not 
referring  to  any  statute,  but  only  charging  the  now  defendants  with  conspiring, 
"  by  divers  false,  artful,  and  subtle  stratagems  and  contrivances,*  as  r*Q9g 
much  as  in  them  lay  to  injure,  oppress,  aggrieve,  and  impoverish  £.  W.  *- 
and  T.  W.,  and  to  cheat  and  defraud  them  of  their  moneys." 

Adolphtis,  in  this  term,  moved  in  arrest  of  judgment. fa)  The  indictment 
is  bad,  inasmuch  as  it  alleges  that  the  defendants,  well  knowing  that  the 
prosecutors  were  liable  to  such  penalties  as  should  be  incurred  by  the  driver 
of  their  carriage,  under  an  act  passed  "  in  the  second  and  third  years  of  the 
reign  of  his  present  Majesty,"  conspired,  &c.  A.  misrecital  of  the  day  of 
passing  an  act  of  parliament  is  fatal :  Bac.  Abr.  Statute,  L.  5,  p.  470,  ed.  1832, 
citing  Partridge  v.  Strange,  Plowd.  77,  84;  S.  C.  Dyer,  74,  b.  (19);  and  a 
statute  cannot  be  passed  in  two  years;  Bac.  Abr.  L.  5,  p.  471,  same  title, 
citing  Langley  v.  Haynes,  Moore,  302;  Hawk.  P.  C.  b.  2,  o.  25,  b.  104.  So 
in  Nutt  v.  Stedman,  Fortesc.  Rep.  372,  it  was  held  that  a  statute  could  not  be 
pleaded  as  made  in  the  8th  and  9th  years  of  the  reign  of  William  the  Third ; 
"  for  in  law  an  act  cannot  be  made  in  two  years,  and  though  so  mentioned  in 
the  statute  book,  it  cannot  be  good."  In  Rumsey  v.  Tuffncll,  2  Bing.  255 ; 
S.  C.  9  B.  Moore,  425,  more  fully,  judgment  was  arrested  because  the  declara- 
tion recited  a  statute  as  passed  at  a  session  begun  in  the  29th  of  Elizabeth, 
whereas  the  session  began  in  the  28th.  Before  the  statute  33  G.  3,  o.  13,  an 
act  of  parliament  (in  the  absence  of  any  special  direction  on  the  subject)  was 
considered  as  having  passed  on  the  first  day  of  the  session ;  since  thit  period 
the  commencement  of  the  act  (except  where  another  commencement  is  therein 
provided)  dates  from  the  day  of  its  receiving  the  royal  assent  :*  in  no  r*ooA 
case  can  it  be  supposed  to  have  passed  in  two  different  years.  The  l 
form  of  conviction  given  in  the  act  now  in  question,  (printed  as  2  &  3  W.  4, 

(a)  Before  Loud  Dkxkax,  C.  J.,  Littlbdau,  Pattssox,  and  William*,  Ja. 
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c.  120,)  schedule,  No.  8,  speaks  of  it  as  an  act  passed  in  the  third  year,  Ac. 
The  objection  applies  to  all  the  counts  but  the  last,  and  that  is  in  too  general 
a  form  to  be  supported.  A  man  could  not  be  called  upon  to  answer  an  indict- 
ment consisting  merely  of  such  a  count. 

Sir  James  Scarlett  contra.  Supposing  the  objection  as  to  the  date  of  this 
act  to  be  well  founded,  still  the  title  is  correctly  set  out,  and  that  is  sufficient. 
The  year  in  which  the  session  was  holden  is  surplussage,  and  there  is  no  reason 
that  it  should  not  be  altogether  rejected.  Besides,  the  statute  3  &  4  W.  4,  c. 
48,  for  amending  the  act  in  question,  speaks  of  it  (in  the  preamble)  as  an  act 
"  passed  in  the  second  and  third  years  of  the  reign  of  his  present  Majesty/' 
and  that  is  sufficient  warrant  for  the  mode  of  description  used  in  the  indict- 
ment [Littledale  J.  It  is  very  commonly  used  now  in  statutes.  Pat- 
TE80N  JT  A  correct  mode  of  statement  is  followed  in  the  act  for  the  further 
amendment  of  the  law,  3  &  4  W.  4,  c.  42,  s.  16,  which  refers  to  "  the  statute 
passed  in  the  session  of  parliament  held  in  the  eighth  and  ninth  years  of  the 
reign  of  King  William  the  Third,  intituled/'  &c.  Littledale  J.  There  are 
several  authorities  in  Vin.  Abr.  Statutes,  E.  8,  and  E.  5,  as  to  the  effect  of 
misreciting  acts  of  parliament,  in  respect  of  the  date.  Bryant  v.  Withers,  2 
M.  &  S.  123,  is  another.]  Cur.  adv.  vult. 

Lord  Denman  G.  J.,  now  delivered  the  judgment  of  the  court.    We  are 

•3311  °*  °P*n*0nf tnat  tne  objection  taken  *to  the  indictment  in  this  case  is 

J  good,  on  the  authority  of  Langley  v.  Haynes,  Moore,  802 ;  Hawk.  P.  C. 

b.  2,  c.  25,  s.  1(  4,  followed  up  by  the  decision  in  Nutt  v.  Stedinan,  Fortesc. 

Rep.  872.     The  judgment  will  therefore  be  arrested. 

Judgment  arrested. (a) 

(a)  See  Rann  e.  Green,  2  Cowp.  474.  Qwtre,  whether,  in  the  present  ease,  the  first 
count  of  the  indictment  might  not  have  been  supported,  on  the  ground  that  the  mis- 
recital  only  affected  a  portion  of  the  indictment  which  might  well  have  been  dispensed 
with,  and  which  was  not  at  all  referred  to  in  the  subsequent  part  of  the  count  See  Burt 
v.  Rothwell,  1  Lutw.  140,  (also  1  Ld.  Raym.  848) ;  and  Palmer  v.  Taylor,  8  Keb.  468. 

It  is  laid  down  in  Partridge  v.  Strange,  (Plowd.  84,)  that  the  objection  of  misrecital 
is  not  answered  by  showing  that  the  statute  need  not  have  been  recited  at  all.  But  in 
that  case  there  was  a  continued  reference  to  the  statute,  as  misrecited,  throughout 
the  whole  declaration. 


M'CORMACK  v.  MELTON.    May  6fA. 

Plaintiff  haying  recovered  882.,  arrested  the  defendant  on  a  ca.  sa.  for  842.  The  court 
refused  to  discharge  the  defendant  out  of  custody,  and  allowed  the  process  to  be 
amended  by  inserting  the  true  sum,  it  not  being  shown  that  the  variance  was  inten- 
tional or  that  the  defendant  was  damnified. 

Miller  moved  for  a  rule  to  show  cause  why  an  order  of  Taunton  J.  for 
amending  the  ca.  $a.  in  this  case  should  not  be  reversed,  and  the  defendant 
discharged  from  custody.  The  amount  recovered  by  the  plaintiff  for  dam- 
ages and  costs  was  88/.  10s.,  but  the  sum  inserted  in  the  process  was  84/.  10s. 
The  amendment  consisted  in  substituting  the  right  sum,  and  adding  a  testatum 
clause.  Miller  admitted  that  the  latter  amendment  might  be  made,  but  con- 
tended that  the  former  was  in  a  matter  of  substance,  and  not  allowable.  [Pat- 
teson  J.  It  is  stated  in  Tidd's  Practice,  p.  1028,  9th  edit.,  that  "  the 
co.  §a.  may  be  amended  by  the  judgment,  in  the  names  of  the  parties, 
*oon-i  if  mistaken,  or  in  the  amount  *of  the  sum  recovered :"  and  several 
-*  cases  are  cited ;  among  others,  Laroche  v.  Wasbrough,  2  T.  R.  737, 
where  the  writ  of  execution  was  amended  by  reducing  the  sum,  in  which  15/. 
had  been  introduced  by  mistake.]  Suppose  a  party  owing  20/.  were  arrested 
on  a  ca.  ia.  for  500/.  [Littledale  J.  Probably,  in  sucn  a  case,  the  amend- 
ment would  not  be  allowed ;  it  would  appear,  there,  that  the  irregularity  arose 
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from  something  more  than  mistake.  But  In  Mouys  v.  Leake,  8  T.  R.,  416,  note 
(a.,)  where  execution  had  issued  for  1400/.,  the  judgment  being  only  for  100/., 
the  court  allowed  an  amendment,  it  appearing  that  the  variance  was  merely  a 
mistake,  and  that  700/.  only  had  been  levied. J  There  is  no  pretence  here  for 
saying  that  it  was  a  mistake ;  and,  if  the  process  is  amended,  the  party  cannot 
maintain  an  action  for  the  improper  arrest.  [Patteson  J.  Why  should  he 
maintain  an  action  when  he  has  sustained  no  damage  ?  He  should  have  paid 
his  debt.] 

Lord  Denman  C.  J.  This  point  was  properly  decided  by  Lord  Kenyon  in 
Laroche  v.  Wasbrough,  2  T.  B.  739.  He  there  says,  "  The  justice  of  the  case 
requires  that  we  should  permit  the  plaintiff  to  amend ;  if  the  defendant  had 
indeed  suffered  by  the  excess  in  the  execution,  that  might  have  varied  the 
case ;  but  here  he  has  not  sustained  any  damage  by  it."  It  was  so  in  the 
present  case :  the  defendant  is  not  damaged ;  and,  if  he  has  suffered  any  incon- 
venience, it  was  his  own  fault  in  not  paying  what  he  owed.  There  will  be  no 
rule. 

Littledale,  Patteson  and  Williams  Js.  concurred.    Rule  refused. 


♦JAMES  PHILLIPS,  an  Infant,  by  ROBERT  WIGINTON,  his  next  ^noo 
Friend,  v.  JONES.     May  m.  L° 

Defendant  agreed  with  plaintiff's  father  to  receive  plaintiff  (who  was  a  minor)  into  his 
service  on  trial,  and  to  take  him  as  apprentice  if  approved  of.  Plaintiff  went  into 
the  service,  and  worked  for  defendant  nearly  two  years.  After  several  applications 
made  during  that  time  by  the  father,  defendant  told  the  father  that  plaintiff  should 
serve  out  the  two  years,  and  then  be  bound,  the  father  paying  defendant  101.  This 
was  agreed  to,  but  defendant  shortly  after  quarrelled  with  plaintiff,  and  told  him  to 
go  home  about  his  business.  Plaintiff  went  home,  and  on  the  father  applying  to 
defendant  for  an  explanation,  the  latter  told  him  to  go  and  do  his  worst.  The  father 
then  caused  a  letter  to  be  written  to  defendant  by  his  attorney,  requiring  him  either 
to  take  plaintiff  as  his  apprentice,  or  recompence  him  for  his  work ;  but  no  satisfactory 
answer  was  given,  and  plaintiff,  by  his  next  friend,  brought  an  action  to  recover  com- 
pensation for  his  service. 

The  Judge  put  it  to  the  jury  on  these  facts,  whether  or  not  the  defendant*!  conduct  was 
such  as  warranted  the  father  in  considering  the  oontract  for  an  apprenticeship  as 
rescinded;  and  he  further  stated,  that  if  they  thought  it  was,  they  were  to  gfVe 
plaintiff  such  compensation  for  his  work  as  they  thought  proper.  The  jury  found  a 
verdict  for  the  plaintiff,  with  damages  by  way  of  compensation  for  his  services: 

Held,  that  the  direction  was  right,  and  the  verdict  not  to  be  disturbed. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that  plaintiff 
would  enter  into  defendant's  service  in  his  trade  of  a  jeweller,  defendant  pro- 
mised that,  if  upon  and  after  a  reasonable  trial  he  should  approve  of  plaintiff, 
he  would  take  him  as  an  apprentice  in  his  said  trade,  and  execute  a  proper 
indenture,  on  the  same  being  also  executed  by  plaintiff  and  his  father.  Aver- 
ment, that  plaintiff  confiding,  &c.  entered  defendant's  service  on  trial  as  afore- 
said, and  continued  in  such  Bervice  on  trial  a  long  time,  to  wit,  &c.,  the  same 
being  more  than  a  reasonable  time  in  that  behalf;  that  defendant  did,  after  a 
reasonable  time,  to  wit,  on,  Ac.  approve  of  plaintiff,  and  that  plaintiff  and  his 
father  were  willing  to  execute  the  indenture,  of  which  defendant,  on,  &c  had 
notice.  Breach,  that  defendant  did  not  nor  would  receive  plaintiff  as  an 
apprentice  in  his  said  business,  though  he  was  afterwards,  and  after  such 
approval,  to  wit,  on,  &c.  requested  by  plaintiff  so  to  do.  The  second  count 
was  on  a  promise  by  defendant,  that  if  he  should  approve  of  plaintiff  on  a 
reasonable  trial,  he  would  receive  him  into  his  service  in  his  said  trade,  and  if 
*he  should  not  so  receive  him,  would  pay  plaintiff  a  reasonable  com*  r*ggi 
pensation  for  his  services  for  and  during  the  period  he  should  remain  *- 
in  defendant's  service.     Breach,  that  defendant  dismissed  plaintiff,  and  that 
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plaintiff  reasonably  deserved  to  have  for  his  services  the  sum  of,  &c.  but  that 
defendant  would  not  pay  it.  The  third  count  stated,  that  plaintiff  had  entered 
defendant's  service  on  trial,  and  on  the  terms  of  being  taken  as  an  apprentice 
if  approved  of;  that  plaintiff  had  been  approved  of;  and  that,  in  considera- 
tion of  the  premises,  and  that  plaintiff  had  undertaken  to  be  bound  apprentice, 
defendant  promised  to  receive  him  as  such  within  a  reasonable  time,  &o. 
There  were  also  indebitatus  counts  for  wages  and  salary  due  to  plaintiff  for 
services  done  by  him  as  the  hired  servant  of  defendant,  on  his  retainer ;  and 
for  the  pice  and  value  of  work  done  by  plaintiff  for  defendant.  Plea,  the 
general  issue. 

At  the  trial  before  Lord  Dennmn  C.  J.,  at  the  London  sittings  after  Trinity 
term,  1833,  it  appeared  that  the  defendant  bad  agreed  to  receive  the* plaintiff 
on  trial,  and  take  him  as  apprentice  if  approved  of :  that  nothing  was  said  of 
any  salary  :  that  the  plaintiff  went  into  the  defendant's  service,  and  continued 
in  it  nearly  two  years,  working  at  the  trade,  and  doing  errands ;  that  the 
plaintiff's  father  during  that  time  made  some  applications  to  the  defendant  to 
nave  the  boy  apprenticed,  which  were  put  off,  but  that  the  defendant  at  last 
proposed  that  the  father  should  let  the  boy  remain  with  him  to  the  end  of  two 
years,  and  should  give  the  defendant  10/.,  which  (as  was  represented  on  behalf 
of  the  plaintiff)  were  understood  as  the  terms  upon  which  the  apprenticing 
*3351  was  *°  place-  The  father  consented  ;*  but,  shortly  after  this  time, 
J  the  defendant,  on  the  boy's  coming  to  his  work  in  the  morning,  scolded 
and  beat  him,  and  told  him  to  go  home  about  his  business ;  and  he  went  home. 
The  father,  on  the  same  day,  called  on  the  defendant,  with  his  son,  to  enquire 
the  reason  of  what  had  happened,  and  to  learn  what  he  intended  to  do,  but 
was  told  by  the  defendant  in  a  contemptuous  manner  to  go  and  "  do  his  best 
and  worst"  The  father  then  caused  a  letter  to  be  written  by  his  attorney  to 
the  defendant,  referring  to  his  promise  to  take  the  plaintiff  as  apprentice, 
requiring  him  either  to  do  so,  or  to  pay  the  plaintiff  a  compensation  for  his 
work,  and  giving  him  until  the  Saturday  following  to  make  his  election  before 
an  action  should  be  commenced.  The  defendant,  on  the  Saturday,  wrote  to 
the  father,  proposing  that  he  should  call  upon  the  defendant  on  the  Monday, 
to  which  (by  the  father's  direction)  an  answer  was  sent  by  the  attorney, 
desiring  that  any  proposal  to  be  made  should  be  addressed  to  him.  Nothing 
further  passed,  and  in  about  a  week  the  action  was  commenced.  Evidence 
was  given  to  show  that  the  boy's  services  had  been  of  some  value  to  the  defend- 
ant. It  was  contended  on  behalf  of  the  defendant,  that  there  was  no  proof  of 
the  plaintiff  having  been  hired  at  a  salary,  but  that  the  evidence  showed  the 
contrary,  and  that  the  plaintiff's  case,  if  maintainable  at  all,  should  have  been 
grounded  on  the  damage  accruing  to  him  by  the  breach  of  the  special  contract 
to  take  him  as  apprentice;  of  which  damage,  or  of  any  express  refusal  to  take 
the  plaintiff,  there  was  no  proof.  The  Lord  Chief  Justice  left  it  to  the  jury  (a) 
*3361  *°  ^  whether  the  ^conduct  of  the  defendant  had  not  been  such  that 
J  the  plaintiff's  father  might  justly  consider  the  special  contract  aban- 
doned, and  take  his  son  away,  in  which  case  his  Lordship  was  of  opinion  that 
the  plaintiff  was  entitled  to  such  compensation  for  his  services  as  the  jury 
might  think  warranted  by  the  evidence.  The  jury  found  a  verdict  for  the. 
plaintiff,  damages  20/.  In  the  ensuing  term  a  rule  nisi  was  obtained  for  enter- 
ing a  nonsuit,  or  for  a  new  trial. 

1?.  V  Richards  now  showed  cause,  and  contended  that  the  special  agree- 
ment had  been  determined,  and  that  the  defendant  was  bound  to  make  some 
recompense  to  the  plaintiff  for  his  services,  and  could  not  set  up  in  defence 
the  contract  which  he  had  abandoned.  The  court  then  dosired  to  hear  the 
other  side. 

ErU  contra.  The  evidence  shows  that  there  was  an  open  contract  down  to 
the  time  of  bringing  the  action ;  the  plaintiff,  therefore,  could  not  proceed  upon 
the  general  counts :  Weston  v.  Downes,  1  Doug.  23,  Cook  v.  Munstone,  1  New 

(a)  See  p.  887,  post 
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Rep.  351.  The  whole  of  the  plaintiff's  connection  with  the  defendant  was  in 
the  character  of  an  intended  apprentice,  and  not  of  a  servant ;  if  the  case  had 
arisen  under  the  poor  laws,  it  would  have  come  within  the  principle  of  Rex  v. 
Bilborough,  1B.&  Aid.  115,  Rex  v.  St  Mary  Kidwelly,  2  B.  &  C.  750,  and 
Rex  v.  Crediton,  2  B.  &  Ad.  493.  The  test  of  the  relation  between  the  par- 
ties here  would  be,  whether  or  not  the  defendant,  if  disposed  to  enforce  the 
agreement,  could  have  sued  upon  it,  as  in  Keene  v.  Parsons,  2  Stark.  N.  P. 
606;  and  *there  is  nothing  to  show  that  he  could  not.  [Littledale  i-*qqt 
J.  Suppose  there  had  been  a  continued  ill  usage  by  the  master  from  L 
day  to  day,  which  had  at  last  rendered  it  necessary  to  remove  the  plaintiff, 
might  not  an  implied  contract  have  been  alleged  to  pay  him  for  his  services  ?] 
Earratt  v.  Burghart,  3  Car.  &  P.  381,  is  the  converse  of  that  case,  and  it  cer- 
tainly was  held  there,  that  an  implied  contract  arose  on  the  part  of  the  father 
to  pay  for  the  board  and  lodging  of  his  son  in  the  master's  house.  But  the 
facts  here  do  not  admit  of  a  similar  suggestion.  [Patteson  J.  The  defen- 
dant's expression,  when  the  father  called  upon  him,  is  very  like  a  refusal  to 
execute  the  special  agreement.]  The  correspondence  which  followed  shows 
that  it  was  not  so  considered  by  the  parties.  [Lord  Den  man  C.  J.  My  im- 
pression of  the  master's  conduct  was,  that  he  was  following  up  a  system  of 
evasion  :  and  I  think  I  must  have  stated  to  the  jury  that  the  question  was, 
whether  his  behaviour  was  such  as  justified  the  father  in  taking  his  son  away ; 
and  that  if  they  thought  so,  the  son  was  entitled  to  some  recompense  for  his 
services.] 

Littledale  J.  I  think  that,  if  the  conduct  of  the  master  was  such  as 
fairly  authorised  the  father  to  take  his  son  away,  the  son  was  entitled  to  some 
compensation,  and  there  is  no  occasion  to  disturb  the  verdict. 

Patteson  J.  I  cannot  doubt  that  the  Lord  Chief  Justice  left  the  case  to 
the  jury  in  the  manner  he  has  stated ;  and  they  being  of  opinion  that  the 
father  was  justified  in  considering  the  contract  at  an  end,  the  plaintiff*  r*oQg 
was  entitled  to  some  remuneration.  If  it  had  appeared  by  their  finding  L 
that  the  contract  was  still  open  when  the  action  was  commenced,  it  would  have 
been  a  different  case. 

Williams  J.  I  think  there  was  evidence  which  might  properly  go  to  the 
jury  in  the  manner  in  which  the  Lord  Chief  Justice  left  it.  The  expressions 
of  the  master,  and  the  other  facts  in  the  case,  lead  to  the  conclusion  that  he 
was  evading  the  performance  of  his  agreement  If  he  had  not  actually  deter- 
mined the  contract,  he  had  put  off  the  fulfilment  of  it  unreasonably  and  un* 
justly.  The  Lord  Chief  Justice  therefore  left  the  case  properly  to  the  jury, 
and  they  were  at  liberty  to  find  an  implied  agreement  that  the  plaintiff  should 
have  something  for  his  services. 

Lord  Denman  C.  J.  The  service  performed  gave  a  prima  facte  right  to 
compensation;  and  that  prima  facie  cose  was  not  contradicted  by  the  other 
facts.  Rule  discharged. 


FREEMAN  and  Others,  Executors  of  FREEMAN  v.  MOTES. 

May  6th. 

Under  8  ft  4  W.  4,  e.  42,  a.  81,  executors  are  liable  to  costs  in  actions  commenced 
,    before  the  statute  came  into  operation,  and  tried  afterwards:  Held,  Littlbdalb,  J., 
diaaentiente. 

This  action  was  commenced  by  the  plaintiffs  as  executors,  in  Easter  term, 
1832,  an  action  for  the  same  cause  having  been  brought  by  the  testator,  but 
having  abated  by  his  death.  Notice  of  trial  was  given  for  the  London  sit- 
tings in  Michaelmas  term  following,  but  the  cause,  being  made  a  rem  a  net, 
-»■••  not  tried  till  the  sittings  after  Michaelmas  term,  1833,  when  the  defen- 
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*3*4Q1  d&nt*  had  a  verdict.  He  afterwards  took  out  a  snmmonB  for  taxation 
66J1  of  coats,  under  the  statute  3  &  4  W.  4,  o.  42,  s.  31.  (a)  The  master 
doubted  whether  the  statute,  which  came  into  operation  on  the  lBt  of  June, 
1833,  sect.  44,  applied  to  an  action  previously  commenced ;  but  he  taxed  the 
costs,  and  recommended  that  the  question  should  be  submitted  to  the  court. 
In  Hilary  term,  1834,  a  rule  nisi  was  obtained  for  setting  aside  the  taxa- 
tion ;  against  which 

Sir  Jama  Scarlett  in  the  same  term  showed  cause,  (ft)  The  words  of  the 
clause  in  question  are  retrospective.  It  enacts  that,  "  in  every  action  brought," 
not,  "  to  be  brought/'  by  an  executor,  he  shall  be  liable  to  costs.  That  in- 
cludes actions  depending  at  the  time  when  the  act  passed.  Where  it  is  meant 
that  an  act  should  have  a  prospective  effect  only,  it  is  common  to  use  corres- 
ponding words.  In  this  instance  the  legislature  would  have  said,  "  in  all 
actions  hereafter  to  be  brought/'  &c.  The  clause  of  Lord  Tenterden's  act,  9 
6.  4,  c.  14,  s.  1,  which  provides,  "that  in  actions  of  debt  or  upon  the  case, 
grounded  upon  any  simple  contract,  no  acknowledgment  or  promise  by  words 
only  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract/1  &c., 
•3401  *****  ^een  ^e^  to  exc*u(k  evidence  of  acknowledgments  made  before  the 

-*  statute  came  into  operation. (c) 
Piatt  contra.  There  is  nothing  in  the  words  of  the  clause  in  question  to 
give  it  a  retrospective  effect;  and  great  injustice  would  be  done  if  that  effect 
were  given.  It  was  not  the  fault  of  the  plaintiffs  that  this  cause  was  not  tried 
before  the  act  came  in  force.  Cases  under  Lord  Tenterden's  act  are  not  in 
point;  that  statute  introduced  a  rule  of  evidence,  which  applied  to  every 
cause  that  might  afterwards  be  tried,  depending  upon  such  evidence :  but  there 
is  a  difference  between  an  act  merely  regulating  trials  for  the  future,  and  one 
which  should  take  away  the  antecedent  rights  of  parties  litigating.  [Taunton 
J.  The  consequences  of  Lord  Tenterden's  act  in  the  description  of  cases  cited 
were  equally  penal  on  a  plaintiff:  he  commenced  a  suit  founded  on  a  verbal 
promise,  which  at  that  time  was  sufficient  ground  for  the  action :  but,  upon 
the  trial,  he  was  told,  the  statute  having  passed  in  the  meantime,  that  he  must 
produce  a  promise  in  writing,  or  fail.]  If  the  court  should  think  that  the  act 
3  k  4  W.  4,  c.  42,  has  the  effect  of  making  the  plaintiffs  liable  to  costs,  at 
least  this  is  a  case  in  which  the  court  will  "  otherwise  order/'  as  the  act  enable* 
them  to  do  (d)  Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  mentioned  this  case,  and,  after  reading  the 
clause  relied  upon  in  support  of  the  taxation,  said :  Upon  enquiry  we  find  that 
Mill  both  the  Court  *of  Common  Pleas  and  Court  of  Exchequer,  («)  hold, 

J  that  actions  already  commenced  when  the  statute  came  into  operation 
are  within  the  meaning  of  that  section.  The  rule  for  setting  aside  the  taxa- 
tion will  therefore  be  discharged. 

(a)  "  And  he  it  farther  enacted,  that  in  every  action  brought  by  nny  executor  or 
administrator  in  right  of  the  testator  or  intestate,  such  executor  or  administrator  shall, 
unless  the  court  iu  which  such  action  is  brought,  or  a  judge  of  any  of  the  said  superior 
courts,  shall  otherwise  order,  be  liable  to  pay  costs  to  the  defendant  in  case  of  being 
nonsuited  or  a  verdict  passing  against  the  plaintiff,  and  in  all  other  cases  in  which  he 
would  be  liable  if  such  plaintiff  were  suing  in  his  own  right  upon  a  cause  of  action 
accruing  to  himself;  and  the  defendant  shall  have  judgment  for  such  costs,  and  they 
shall  be  recovered  in  like  manner." 

(©)  January  80th,  before  Lord  Dinman,  G.  J.,  Littledalii  and  Taunton,  Js. 

(e)  Towler  v.  Chatterton,  6  Bing.  258.        (</)  See  Lysons  v.  Barrow,  10  Bing.  668. 

(e)  In  Pickup  v.  Wharton,  2  Cro.  &  M.  405,  Hilary  term,  1884,  where  the  same  point 
arose  as  in  the  present  case,  the  Court  of  Exchequer,  being  informed  that  such  a  ques- 
tion was  then  depending  in  the  King's  Benoh,  took  time  for  consideration,  and  in  Easter 
term,  Batlet,  B.  said,  "  that  the  oourt  had  conferred  with  the  Judges  of  the  King's 
Bench,  and  that  both  courts  concurred  in  thinking  the  statute  retrospective ;"  but  the 
Court  of  Exchequer,  under  the  circumstances  of  that  case,  did  not  allow  the  defendaut 
to  hate  costs.    8.  C.  4  Tyrwh.  221. 
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Littledale  J.  I  must  own,  as  far  as  my  own  opinion  goes,  I  should  have 
thought  differently.  It  seems  to  me  a  strange  consequence  of  the  act,  that  a 
party  should  commence  a  suit,  and  find  only  on  the  eve  of  the  trial  that  he  is 
table  to  costs ;  which,  if  he  had  known  before,  he  probably  would  not  have 
brought  the  action.  Rule  discharged,  (a) 

(a)  See,  as  to  a  similar  question  on  the  rule  of  court,  Hil  2  W.  4, 1.  No.  74,  (8  B. 
&  Ad.  885,)  Cox  t>.  Thomason,  2  Tyrwh.  411,  2  Cro.  &  Jer.  498,  where  it  was  held  that 
the  rule  applied  to  costs  incurred  before  it  came  into  operation,  and  taxed  afterwards. 

See  also,  as  to  the  construction  of  8  &  4  W.  4,  c.  42,  s.  80,  Carralho  v.  Burn,  in 
Error,  post. 


*The  KINO  v.  The  Archdeacon  of  CHESTER.    May  6dL        [*342 

A  vestry  being  about  to  be  held  in  Manchester  for  the  election  of  charchwardeos, 
notice  was  given  that  the  meeting  would  be  held  in  the  parish  church,  but  that,  if  a 
poll  was  demanded,  it  would  be  adjourned  to  the  town  hall.  At  the  meeting  there 
was  a  show  of  hands,  upon  which  a  poll  was  demanded,  and  thereupon  the  chairman, 
without  taking  the  sense  of  the  meeting,  adjourned  the  eleotion  to  the  town-hall, 
where  a  poll  was  taken : 

Held,  that  the  proceeding  was  regular,  no  business  having  been  interrupted  by  it,  and 
the  adjournment,  in  a  particular  event,  being  part  of  the  original  appointment 

A  rule  had  been  obtained  calling  on  the  Archdeacon  of  Chester  to  show 
cause  why  a  mandamus  should  not  issue,  calling  upon  him  to  swear  in  certain 
persons  named  Barbour,  Rostron,  and  Grime,  as  churchwardens  of  the  pariah 
of  Manchester,  or  the  Manchester  division  thereof,  on  the  grounds,  that  they 
were  duly  elected ;  that  the  meeting  at  which  their  election  took  place  was 
illegally  adjourned ;  and  that  a  poll  subsequently  taken  was  not  duly  taken. 

It  appeared  by  the  affidavits  that  a  meeting  of  the  lay-payers  was  held  on 
Easter  Tuesday,  the  9th  of  April,  1833,  in  the  collegiate  or  parish  church  of 
Manchester,  for  the  election  of  churchwardens  for  the  parish,  who  are  all  over- 
seers of  the  township  of  Manchester.  The  Rev  Cecil  Daniel  Wray,  one  of  the 
fellows  of  the  church,  took  the  chair.  The  meeting  is  usually  held  without 
any  notice ;  but  on  this  occasion,  a  contest  being  expected,  the  churchwardens, 
as  it  was  stated,  to  avoid  unseemly  behaviour  in  the  church,  had  the  following 
notice  given  in  church  on  the  31st  of  March  preceding  the  eleotion : — 

"  Notice  is  hereby  given,  that  a  meeting  of  the  inhabitants  in  vestry,  of  and 
for  the  parish  of  Manchester,  will  be  held  in  the  parish  church  of  Manchester, 
on,  &o.,  at  eleven  in  the  forenoon,  for  the  appointment  of  churchwardens  and 
sidesmen  for  the  parish  of  Manchester  for  the  year  ensuing ;  and,  if  a  poll 
should  be  demanded,  the  meeting  will  be  immediately  adjourned  to  the  town- 
hall  *in  Manchester,  and  the  polling  will  commence  and  be  kept  open  r*oi9 
till  four  o'clock  in  the  afternoon  of  the  said  9th  day  of  April,  and  the  '- 
polling  will  be  continued  from  day  to  day  at  the  town-hall  aforesaid,  from  the 
hour  of  ten  in  the  forenoon  to  the  hour  of  four  in  the  afternoon  of  each  day, 
(Sunday  excepted,)  up  to  and  including  Tuesday  the  16th  day  of  April." 

Signed  by  the  churchwardens. 

Dated,  Ac. 

The  chairman,  on  taking  his  seat  upon  the  day  of  election  (a)  stated  the 
substance  of  the  notice,  after  which  one  of  the  outgoing  churchwardens  pro- 
posed a  list  of  persons  to  serve  the  office  for  the  ensuing  year.  The  list  having 
been  moved  and  seconded,  a  considerable  clamor  and  difference  of  opinion  arose : 
other  lists  were  proposed,  and,  among  them,  one  containing  the  names  of 

(a)  As  to  the  minister's  right  to  preside,  see  Wilson  v.  M'Math,  8  B.  &  Aid.  244, 
note(6).    8Phiil.  Rep  61,  S.  C. 


343]  1  Adolphus  &  Ellis.  173 

Messrs.  Barbour,  Rostron,  and  Grime ;  and  this  list,  being  put  to  the  Tote, 
was,  on  a  show  of  hands,  carried  by  a  large  majority.  A  poll  was  then 
demanded ;  and  the  chairman,  without  any  motion  having  been  made  or  vote 
taken  on  this  subject,  adjourned  the  election  to  the  town-hall.  Several  persons 
(stated  on  affidavit  to  have  been  lay-payers)  objected  to  the  adjournment,  both 
it  this  time  and  during  the  poll.  Many  who  had  not  been  at  the  meeting  in 
the  church,  polled  in  the  town-hall ;  and  the  churchwardens'  list  was  carried 
by  a  majority  of  2059  to  28.  The  archdeacon  swore  in  the  parties  so  elected, 
and  refused  to  swear  in  the  others.  It  was  further  stated,  in  the  affidavits 
against  the  rule,  that  the  number  of  persons  entitled  to  vote  at  the  election 
♦3441  ***  25>W0 ;  *nd  that  many  ^persons  not  qualified  to  vote  were  at  the 
-*  meeting  in  the  church,  and  active  in  the  proceedings. 

Sir  James  Scarlett  (with  whom  was  Starkie)  now  showed  cause.  After  the 
aotice  that  had  been  given,  the  chairman  had  a  right  to  adjourn  the  meeting. 
Since  the  announcement  in  the  church,  no  person  had  given  notice  of  any 
intention  to  oppose  such  adjournment.  Had  any  such  intended  objection 
been  made  known,  many  persons  would  have  attended  the  meeting  in  the 
church,  who,  as  it  was,  did  not  do  so.  There  can  be  no  reference  to  custom 
in  this  case,  because  it  does  not  appear  that  there  was  ever  a  contest  on  such 
an  occasion  before.  [Lord  Den  man  C.  J.  The  proceeding  seems  to  us  to 
be  very  reasonable,  unless  any  authority  can  be  shown  against  it.] 

F.  Ptflock  and  Rushlon  contrik.  The  right  of  adjourning  is  in  the  assembly 
it  large,  Stoughton  v.  Reynolds,  2  Stra.  1045,  S.  Ca.  temp.  Hard.  274, 
Fort  168,  (a)  and,  if  it  is  not*  in  the  chairman,  he  cannot  transfer  it  to 
himself  by  giving  notice  beforehand  that  in  a  certain  event  he  will  exer- 
cise it.  It  makes  no  difference  as  to  the  right,  that  some  persons  who  did  not 
attend  would  have  been  present  if  they  had  thought  the  adjournment  would 
be  opposed.  [Lord  Denman  G.  J.  This  is  not  properly  an  adjournment. 
Hay  not  the  chairman  appoint  a  convenient  place  for  taking  the  poll  ?  Sup- 
pose the  whole  proceedings  had  been  originally  appointed  to  take  place  in  the 
church,  and  the  meeting  had  been  so  tumultuous  that  it  became  necessary  to 
♦3451  remove  *nto  ^e  churchyard ;  would  it  have  *been  irregular  to  do  so  ?] 
J  If  the  appointment  is  relied  upon,  it  must  be  put  on  the  footing  of  an 
original  appointment  of  two  meetings,  which  the  chairman  had  no  right  to 
make. 

Lord  Denman  G.  J.  The  objection  has  been  distinctly  and  plausibly 
put.  But  those  who  summon  a  meeting  of  this  kind  must  necessarily  lay 
down  some  order  for  the  proceedings :  and  I  think  it  is  competent  to  them  to 
say  that  the  meeting  shall  be  held  in  one  place,  and,  in  a  certain  event. which 
may  require  it,  shall  be  removed  to  another.  There  is  no  surprise  or  injustice 
proved  in  this  case.  It  is  not  like  Stoughton  v.  Reynolds,  2  Stra.  1045. 
There  it  was  held  that  the  chairman  could  not  adjourn  the  business  of  the 
vestry  while  it  was  in  progress :  but  here  the  business  was  not  in  progress  at 
the  time  of  the  removal  to  the  town-hall.  It  had  been  announced  that  if  there 
should  be  a  poll,  it  would  be  taken  in  the  town-hall ;  and  neither  the  show  of 
hands  nor  the  poll  were  interrupted  by  the  proceeding  which  took  place. 

Ltttledale  J.  I  see  no  objection  to  its  being  announced  beforehand,  that 
if  the  parishioners,  when  assembled,  wish  for  a  poll,  it  shall  be  taken  in  such 
a  place.  The  election  here  might  be  by  show  of  hands  or  by  poll.  I  think 
the  proceedings  were  divisible,  and  that  the  poll  might  even  have  been 
appointed  for  the  next  day. 

Patteson  J.     It  is  true  as  Mr.  Pollock  puts  it,  that  if  the  chairman  had 

^3461  a88Ume^  *  discretionary  power  of  *adjourning,  he  could  not  justify  it 

J  by  saying,  he  had  announced  that  he  would  do  so.     But  here  the 

announcement  is,  not  that  if  there  is  a  poll  the  chairman  will  do  as  he  pleases, 

(«)  Sec  Prideaax'i  Directions  to  Churchwardens,  8th  ed.  by  Tyrwhitt,  p.  02,  note  6. 
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bat  that  in  that  case  the  poll  shall  be  held  in  another  place.  The  place  where 
the  poll  is  to  be  held  is  part  of  the  original  appointment.  The  case,  therefore, 
is  not  like  S  tough  ton  v.  Reynolds,  2  Stra.  1045. 

Williams  J.  concurred.  Rule  discharged,  with  costs. (a) 

(a\  In  tbe  coarse  of  the  argument  the  court  adverted  to  a  case  of  Rex  e.  The  Church- 
waraenB  of  St.  Mary,  Lambeth,  Trinity  T.  1832,  in  which  a  rule  iriwi  had  been  obtained 
for  a  mandamus  to  elect  churchwardens,  &c.  on  the  ground,  that  on  the  occasion  when 
the  persons  then  acting  were  supposed  to  have  been  elected,  the  rector,  who  was  in  the 
chair,  had,  upon  a  poll  being  claimed,  adjourned  the  meeting  for  that  purpose  from  tbe 
school-house  (where  it  was  holden  by  appointment)  to  the  church,  of  his  own  authority, 
and  that  he  bad  postponed  tbe  poll  till  some  other  business,  which  he  considered  neces- 
sary, had  been  disposed  of.  The  poll  was  gone  into  on  the  same  day,  and  continued  on 
subsequent  ones,  at  the  church.  No  previous  notice  had  been  given  of  such  adjourn- 
ment. The  affidavits  were  numerous,  and  went  into  much  detail.  The  statements  in 
opposition  to  tbe  rule  tended  to  show  that  the  poll  could  not  have  been  properly,  if  at 
all,  taken  in  the  school-house,  from  the  nature  of  tbe  place,  and  the  numbers  and 
tumultuous  state  of  the  meeting ;  and  the  rule  was  also  opposed  on  other  grounds, 
independent  of  the  discretionary  power  of  the  chairman  to  adjourn,  vis.  a  former  prac- 
tice of  electing  at  the  church,  and  an  alleged  acquiescence,  on  the  present  occasion,  by 
the  parties  now  complaining.  Stoughton  v.  Reynolds,  2  Stra.  1045,  was  cited  in  sup- 
port of  the  rule,  upon  which  Parks,  J.  observed,  that  in  that  case  the  adjournment  was 
to  a  subsequent  day,  and  asked  if  the  poll  could  not  have  been  adjourned  from  one  room 
into  another?  The  court  (Lord  Tentkbdbn,  C.  J.,  Littlrdals,  Parke,  and  Tacxtos, 
Js. )  considering  the  question  too  important  to  be  decided  without  further  consideration, 
and  the  day  on  which  it  was  brought  on  being  the  last  of  Trinity  term,  it  wag  proposed, 
and  agreed  by  the  parties,  that  the  judgment  should  be  given  early  in  the  vacation,  and 
the  rule  drawn  up  as  of  the  last  day  of  term.  The  court,  in  the  vacation,  ordered  that 
the  rule  should  be  discharged,  but  it  was  understood  that  no  reasons  were  given. 
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Where  a  cause  has  been  tried  before  a  sheriff  or  judge  of  an  inferior  court  by  order, 
pursuant  to  8  &  4  W.  4,  c.  42,  s.  17,  this  court  will  not  hear  a  motion  for  a  new 
trial,  unless  the  notes  of  the  sheriff  or  other  judge  be  produced  and  verified  by 
affidavit.    Such  notes,  however,  need  not  be  filed. 

In  an  action  tried  under  the  above  statute  before  an  under  sheriff,  the  declaration  con- 
tained special  counts  on  a  promise  by  defendant  to  sell  a  chattel  for  plaintiff,  at  a 
price  not  below  4/.,  averring  that  defendant  sold  the  same  at  an  inferior  price,  to 
wit,  II.  10*. :  there  were  also  common  counts.  Evidence  was  given  for  the  plaintiff 
of  the  special  contract,  and  evidence  on  the  other  side,  tending  to  discharge  or  excuse 
the  defendant;  and  it  was  proved  that  defendant  sold  the  chattel  for  1/.  11*.,  which 
he  had  not  paid  over.  Defendant,  when  the  action  was  brought,  lived  within  tbe 
jurisdiction  of  a  court  of  requests  established  by  a  statute,  which  enacted  that  no 
action  for  any  debt  below  40*.  should  be  brought  against  any  person  residing  within 
the  jurisdiction,  except  in  that  court.  The  act  was  insisted  upon  by  the  defendant 
at  the  trial.    The  jury  found  a  verdict  for  the  plaintiff  for  12.  1 1*. 

On  motion  to  ent*»r  a  nonsuit,  or  verdict  for  the  defendant,  or  for  a  suggestion  under 
the  local  oourt  act,  Held,  that  this  court  could  not  consider  the  action  as  one  brought 
merely  to  recover  a  debt,  evidence  having  been  given  in  support  of  tbe  special  counts, 
and  there  being  nothing  to  show  that  they  were  inserted  oolorably. 

Also,  that  it  made  no  difference,  that  the  under  sheriff  had  at  first  entered  the  verdict 
on  the  postea  as  taken  on  the  count  for  money  had  and  received,  and  afterwards 
altered  it  to  a  general  verdict,  on  the  application  of  the  plaintiff. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that  plaintiff  had 
employed  and  retained  defendant  for  certain  reward  and  commission,  to  sell  a 
turnip-cutter  of  the  plaintiff,  of  great  value,  viz.  10/.,  defendant  promised  that 
he  would  endeavour  to  sell  the  same,  but  not  for  less  than  41. ,  and  would 
return  it  if  he  could  not  procure  that  sum.  Breach,  that  defendant  sold  the 
same  for  a  smaller  sum,  &c.  to  wit,  1/.  10s.,  and  did  not  return  it.  There 
was  another  similar  count,  but  omitting  the  promise  to  return  the  chattel ;  a 
third  count  on  a  promise  to  sell  the  turnip  cutter  for  the  best  price  defendant 
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could  get ;  and  counts  for  goods  sold,  money  had  and  received,  and  on  an 
account  stated.  Plea,  the  general  issue.  The  cause  was  tried  at  Derby, 
before  the  under  sheriff  of  the  county  of  Derby,  on  the  4th  of  February  last, 
by  virtue  of  a  writ  of  trial,  under  3  &  4  W.  4,  c.  42,  s.  17,  and  a  verdict 
found  for  the  plaintiff,  for  11.  lit. 
*3481       *  Whitehurst,  within  the  first  four  days  of  the  term,  moved  for  a  rule 

J  to  show  cause  why  a  nonsuit  should  not  be  entered,  or  a  verdict  for 
the  defendant,  or  why  the  verdict  should  not  be  entered  on  the  postea  as  on 
the  common  counts  only,  and  a  suggestion  entered  on  the  issue  roll,  that  the 
verdict  was  taken  on  those  counts,  and  that  the  case  was  within  the  Derby 
court  of  requests  act,  6  6.  3,  c.  20.  But  the  court  having  announced  early  in 
the  term,  that  on  motions  for  new  trials,  in  causes  tried  under  3  &  4  W.  4,  c. 
42,  s.  17,  they  should  require  the  notes  of  the  judge  of  the  inferior  court  to 
be  produced,  and  verified  by  affidavit,(a)  and  the  notes  in  the  present  case  not 
being  ready,  the  court  allowed  the  motion  to  stand  over.  On  a  subsequent 
day  (April  24th),  the  motion  was  renewed,  a  copy  of  the  notes  being  then  in 
*>  401  court,  signed  by  the  under  sheriff  *and  accompanied  by  his  affidavit, 

J  stating  that  the  cause  was  tried  before  him,  on,  &c.,  and  a  verdict  of 
1/.  lit.  found  for  the  plaintiff,  and  that  the  paper  writing  annexed  contained 
i  fair  transcript  of  the  notes  of  evidence  taken  by  the  deponent  on  the  trial. 
A  rule  nisi  was  then  granted,  and  in  answer  to  a  question  submitted  by 
counsel,  the  court(6)  said  that  the  under  sheriffs  notes  need  not  be  filed. 

The  grounds  of  motion  were  as  follows.  It  appeared  at  the  trial  that  one 
Chambers,  an  agent  of  the  plaintiff,  deposited  the  turnip-cutter  at  an  inn 
called  the  Cross  Keys  at  Derby,  where  he  took  the  defendant,  an  auctioneer, 
to  see  it,  and  commissioned  him  to  sell  it,  directing  him,  however,  not  to  take 
less  than  41.  The  machine  remained  at  the  Cross  Keys  about  eight  months, 
during  part  of  which  time  it  stood  in  the  open  air,  and  thereby  received 
damage :  evidence  was  also  given  to  show  that  it  was  not  originally  worth  4/. 
The  defendant  at  last  sold  it  for  1/.  11*  ;  and  there  was  evidence  of  Chambers 
hiving  previously  said,  that  it  must  be  sold  for  what  it  would  fetch ;  but  he 
himself  stated  that  the  first  direction  was  the  only  one  that  he  gave.  The  1/. 
11*.  was  not  paid  over  to  tbe  plaintiff.  The  defendant  proved  that,  at  the 
time  when  the  action  was  commenced,  he  resided  within  the  jurisdiction  of  the 
Derby  court  of  requests ;  and  he  contended  before  the  under  sheriff  that  the 
action  was  in  reality  for  a  debt  under  forty  shillings,  and  ought  therefore  to 
have  been  commenced  in  the  Derby  court,  according  to  the  act  6  G.  8,  o. 

♦3501  20(^    The  iui7  found  *a  verdict  *°r  tne  plaintiff  for  1/.  lis.     The 
-J  under  sheriff  certified  on  the  postea,  that  judgment  ought  not  to  be 

(a)  The  following  case  occurred  on  the  last  day  of  this  term : — 

.BURNEY  v.  MAWSON.    May  8. 
The  court  refused  to  grant  a  new  trial  for  a  verdict  alleged  to  be  against  evidence  and 

the  presiding  judge's  direction,  in  a  cause  tried  in  an  inferior  court  of  record  under 

3  &  4  W.  4,  c.  42,  8.  17,  because  the  notes  of  the  presiding  judge  were  not  produced, 

nor  their  non- production  accounted  for. 

Alnandtr  had  obtained  a  rule,  on  the  17th  of  April  in  this  term,  to  show  cause  why 
the  Terdict  in  this  case  should  not  be  set  aside  and  a  new  trial  had.  The  cause  was 
tried,  under  a  Judge's  order,  before  the  major  and  bailiffs  of  Liverpool.  The  jury 
found  a  Terdict  for  the  defendant.  The  affidavits,  in  support  of  the  rule,  alleged  facts 
to  show  that  the  Terdict  was  against  eridenoe,  and  against  the  direction  of  the  presiding 
judge ;  but  the  judge's  notes  were  not  produced,  and  no  allegation  was  made  of  any 
attempt  to  obtain  them. 

P.  Pollock  now  showed  cause,  and  contended  that  the  court  could  not  proceed  in  the 
absence  of  the  notes. 

After  hearing  Alexander  in  support  of  the  rule, 

The  court  (Loan  Dbnmak,  C.  J.,  Littledalb,  Pattbson,  and  Williams,  Js.)  on  the 
•bote  ground,  discharged  the  rule. 

(b)  Littlsdalb,  Parke,  and  Patteson,  Jb. 

(c)  The  act  gives  power  to  proceed  in  that  court  for  any  debt  not  exceeding  4G#. 
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entered  up  till  the  defendant  had  had  an  opportunity  of  applying  to  this  court 
for  relief  under  the  act.  On  the  present  motion  it  was  contended  that,  by  the 
Derby  court  of  requests  act  (though  not  specially  pleaded),  the  plaintiff  was 
not  entitled  to  recover  before  tho  under  sheriff,  it  being  clear  that  the  action 
was  in  fact  brought  for  money  had  and  received,  and  that  the  jury  had  so 
considered  it,  the  verdict  having  been  given  for  the  precise  sum  received  by 
the  defendant;  and  Parker  v.  Elding,  1  East,  352,  and  the  judgment  of  Lord 
Kenyon  in  Taylor  v.  Blair,  3  T.  R.  453,  were  cited.  Affidavits  were  also  put 
in,  stating  that  the  defendant,  when  the  cause  of  action  arose,  and  also  at  the 
time  of  the  commencement  of  this  suit,  was  inhabiting  and  residing  at,  &c, 
within  the  jurisdiction  of  the  Derby  court,  and  liable  to  be  summoned  before 
that  court  for  the  debt;  and  further,  that  the  postea,  as  originally  drawn  up, 
stated  the  verdict  to  have  been  given  on  the  seventh  count  (which  was  for 
money  had  and  received),  and  that  a  copy  of  the  postea  in  that  form  was 
delivered  to  the  defendant's  attorney,  but  that  it  was  subsequently  altered 
♦by  the  under  sheriff,  after  an  application  by  the  plaintiff's  attorney,  r*q*-i 
so  as  to  make  the  verdict  appear  general.  L 

Btuby  now  showed  cause.  First,  the  affidavit  of  residence  is  not  sufficient. 
It  states  only  that  the  defendant  was  residing  within  the  jurisdiction  at  the 
time  when  the  action  was  commenced ;  not  that  he  was  so  before  or  after.  He 
might  have  been  there  on  a  visit,  merely  for  a  day.  [Lord  Denman  C.  J. 
What  if  it  were  so  ?]  The  precedent  of  an  affidavit  given  in  Tidd's  Forms, 
(c.  40,  p.  347,  ed.  1829,)  on  motion  for  leave  to  enter  a  suggestion  on  the 
London  Court  of  Conscience  act,  (which  uses  nearly  the  same  words,  as  to 
residence,  with  the  present  act,)  states  that  the  parties,  "  at  the  time  of  the 
commencement  of  this  suit,  were,  and  ever  since  have  been,  and  still  are, 
respectively  inhabiting"  in  the  city  of  London.  [Lord  Denman  C.  J.  The 
answer  to  that  would  be,  that  the  form  should  be  corrected  in  future.]  Then, 
as  to  the  principal  point,  the  breach  of  contract  stated  in  the  special  counts 
was  the  substantial  cause  of  action;  the  common  counts  we  only  added  for 
caution.  If  the  verdict  was  given  in  respect  of  unliquidated  damages,  the 
oase  is  not  within  the  act,  Jonas  v.  Greening,  5  T.  R.  529 ;  and  the  plaintiff 
has  a  right  to  assume  that  it  was  so  given,  a  general  verdict  appearing  on  the 
postea. 

WhitehurU  contra.  This  was  a  common  ease  of  money  had  and  received ; 
and  the  question  is,  whether  a  plaintiff,  by  merely  putting  a  special  count  at 
the  head  of  his  declaration,  can  defeat  the  statute.  In  *  Jonas  v.  Green-  r*q*o 
ing,  5  T.  R.  529,  it  does  not  appear  whether  there  were  any  common  *- 
counts,  or,  if  so,  that  such  counts  were  applicable.  The  evidence  here  shows 
that  there  was,  in  reality,  no  cause  of  action  but  one, — the  non-payment  of  the 
money  received  on  the  sale ;  and  the  jury  showed  that  they  thought  so,  by  the 
sum  for  which  they  gave  their  verdict.  They  have,  in  effect,  negatived  the 
special  counts,  though  they  did  not  say  on  what  count  their  verdict  was  given. 
The  judge  who  tried  the  cause  ought  to  have  had  that  correctly  stated  on  the 
postea.     [Littledale  J.    The  regular  course  was  to  apply  to  him  if  the 


(with  certain  exceptions)  due  from  any  person  inhabiting  or  residing  within  the  town 
and  borough  of  Derby  and  liberties  thereof,  s.  8,  s.  26 ;  and  section  L'4  enacts,  that  no 
action  for  any  debt  below  40*.,  and  recoverable  by  virtue  of  that  act  in  the  said  court 
of  requests,  shall  be  brought  against  any  person  residing  or  inhabiting  within  the 
jurisdiction  thereof,  in  any  of  the  King's  courts  at  Westminster  or  any  other  courts 
whatsoever,  or  elsewhere  out  of  the  said  court  of  requests ;  and  if  such  action  shall  be 
brought,  and  it  shall  appear  to  the  judge  or  judges  of  the  court  where  such  action  shall 
be  brought,  that  the  debt  to  be  recovered  by  the  plaiutiff  in  such  action  doth  not  amount 
to  40*.,  and  the  defendant  shall  prove  that  at  the  time  of  commencing  such  action  he 
was  liable  to  be  summoned  before  the  said  court  of  requests  for  such  debt,  the  said 
judge  or  judges  shall  not  allow  costs  to  the  plaintiff,  but  shall  order  him  to  pay  the 
defendant's  coats. 
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pastes  was  wrong.(a)  Lord  Denman  0.  J.  He  has  entered  the  verdict 
generally.]  It  was  at  first  entered  on  the  seventh  count ;  and  the  judge  had 
no  right  to  alter  it  after  he  had  delivered  it  to  the  plaintiff:  at  all  events,  by 
the  certificate  annexed,  he  has  referred  the  matter  to  this  court.  As  to  the 
mode  of  taking  advantage  of  the  statute,  the  cases  cited  in  moving  for  the 
rule  show  that  where  there  is  a  prohibitory  clause  in  an  act  of  this  kind,  the 
defendant  may  either  plead  it,  or  avail  himself  of  it  on  the  general  issue,  and 
in  the  argument  in  Barney  v.  Tubb,  2  H.  Bl.  352,  which  was  assented  to  by 
the  Court  of  Common  Pleas,  this  appears  to  be  taken  for  granted. 

Lord  Den  man  C.  J.  This  was  undoubtedly  an  action  brought  to  recover  a 
debt  not  exceeding  40*. ;  but  it  was  also  brought  to  recover  unliquidated  damages 
on  i  contract,  which  contract  was  proved  at  the  trial.  The  jury  may  probably 
have  thought  that,  although  such  a  contract  was  broken,  no  actual  damage  had 
,053-1  ensue<*  t0  *toe  Pontiff.  If  they  had  thought  otherwise,  the  verdict 
J  would  probably  have  been  for  a  larger  sum ;  if  they  had  thought  that 
the  contract  was  not  broken,  they  would  not  have  given  a  general  verdict. 
We  must  take  it,  on  the  under  sheriffs  notes,  that  the  verdict  was  on  all  the 
counts ;  and,  as  to  the  special  ones,  that  the  jury  thought  the  contract  broken, 
but  without  actual  damage  to  the  plaintiff.  The  rule  must  therefore  be 
discharged. 

Littledau  J.  I  am  of  the  same  opinion.  It  is  said  that  a  plaintiff  has 
no  right  to  exclude  the  operation  of  the  statute  by  inserting  a  special  count 
in  his  declaration ;  but  in  this  case  there  was  evidence  of  a  band  fide  claim  for 
unliquidated  damages.  We  are  not  entitled  to  say  that  the  verdict  was  on  the 
common  counts.  As  to  the  evidence  of  the  plaintiff's  agent  having  at  last  told 
the  defendant  to  sell  the  machine  for  what  it  would  fetch,  it  was  for  jury  to 
sty  whether  that  direction  was  given  or  not. 

Williams  J.rtj)  I  am  of  the  same  opinion.  The  cases  cited  are  not  like 
the  present.  In  Parker  v.  Elding,  1  East,  352,  there  was  no  count  on  a  special 
contract  It  is  said  that  a  plaintiff  ought  not  to  be  enabled,  by  introducing 
such  a  count,  to  deprive  a  defendant  of  the  benefit  of  the  statute.  But  there 
is  nothing  here  to  show  that  the  introduction  of  the  special  counts  was  a  mere 
contrivance.  Witnesses  were  examined  in  support  of  them;  and,  although  the 
plaintiff  failed  in  making  out  a  case  of  damage  on  those  counts,  there  was 
enough  to  show  that  they  were  not  merely  colourable.         Rule  discharged. 


!: 


a)  Tidd's  Practice,  p.  718,  note  (i)  901, 9th  ed. 

b)  Pattxsox  J.  had  gone  into  the  tail  court  to  hear  motions. 


♦3^1  *JOHN  FARQUHAR  ERASER,  Esquire,  Administrator  of  JOHN 
J        FARQUH AR,  Esquire  v.  The  Company  of  the  Proprietors  of  the 
SWANSEA  Canal  Navigation. 

A  canal  company  were  empowered  by  statute  to  impose  rates  of  toll  for  carriage  of 
goods  on  the  canal,  and  to  fix  the  places  of  payment,  and  in  case  of  non-payment  to 
seize  the  goods  in  respect  of  which  such  rates  ought  to  have  been  paid,  or  any  part 
thereof,  and  the  boat  laden  therewith,  and  detain  the  same  till  payment  of  such  rates, 
and  also  of  all  arrears  of  the  said  rates  due  from  the  owner  of  such  boat ;  and  if 
such  goods  were  not  redeemed  within  seven  days,  to  sell  the  same,  as  in  case  of  distress 
for  rent:  Held,  that  this  clause  did  not  empower  the  company  to  distrain  goods 
when  no  longer  upon  the  canal,  or  to  sell  the  boats. 

The  act  also  directed,  that  all  actions  for  any  thing  done  in  pursuance  thereof  should 
be  commenced  within  six  months  next  after  the  fact  committed,  or,  in  case  of  a  con- 
tarnation  of  damages,  then  within  six  months  next  after  the  doing  such  damage  should 
have  ceased.  Collieries,  machinery,  bargos,  &o.  had  been  mortgaged  by  0.  to  F.,  to 
secure  the  repayment  of  certain  monies,  with  a  proviso,  that  in  case  of  default  F. 
should  stand  possessed  of  all  the  mortgaged  property,  in  trust  to  levy  out  of  the  same 
to  much  as  should  be  due  to  him.  F.  died,  and  the  plaintiff  took  out  administration, 
after  which  the  mortgagor,  who  had  remained  in  possession,  made  default,  but  was 
Vol.  XXVIII  — 12 
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not  dispossessed,  and  afterwards  made  a  demise  of  the  property  to  another  party,  of 
which  transaction  the  plaintiff  was  not  proved  to  have  had  any  knowledge.  The 
mortgagor's  lessee  took  possession,  and  put  his  name  upon  the  barges.  These,  and 
a  quantity  of  coal,  the  produce  of  the  collieries,  were  afterwards  seized  by  the  com- 
pany for  rates  due  from  the  mortgagor's  lessee,  and  sold.  The  administrator  com- 
menced an  action  of  trover  against  the  company  for  the  goods,  more  than  six  months 
after  the  seizure,  but  within  six  months  of  the  sale : 

Held,  that  the  suit  was  commenced  in  time,  since  the  plaintiff,  who  was  out  of  posses- 
sion, had  no  cause  of  action  till  the  goods  were  sold.  Semble,  that  if  the  mortgagor's 
lessee  had  sued,  whether  in  trespass  or  trover,  his  action  must  have  been  commenced 
within  six  months  of  the  seizure : 

Held  also,  that  the  plaintiff,  as  administrator,  had  sufficient  property  in  the  coal  raised 
from  the  mines  after  he  took  out  administration,  and  in  the  barges  marked  with  the 
name  of  the  mortgagor's  lessee,  to  maintain  this  action. 

Before  the  seizure,  the  mortgagor's  lessee  became  bankrupt:  Held,  that  the  goods 
seized  were  not  in  his  possession  by  the  consent  of  the  true  owner,  within  6  G.  4,  c. 
16,  s.  72 ;  for  that  the  consent  of  the  mortgagor,  who  was  merely  permitted  by  the 
true  owner  to  retain  possession,  did  not  satisfy  the  terms  of  the  statute. 

Trover  for  barges,  coal,  and  culm.  The  trover  and  conversion  were  laid 
on  the  20th  of  September,  1831.  Plea,  the  general  issue.  At  the  trial  before 
Alderson  J.  at  the  Glamorganshire  Summer  assizes,  1832,  a  verdict  was  found 
for  the  plaintiff  subject  to  the  opinion  of  this  court  on  the  following  case. 

At  the  time  of  making  the  indenture  next-mentioned,  James  Cox  was  law- 
fully possessed  of  certain  veins  *and  mines  of  coal  and  culm,  houses,  i-*q*5 
wharfs,  railways,  machinery,  boats,  barges,  and  other  goods  and  pre-  L 
mises.  By  indenture  of  the  12th  of  October,  1824,  the  said  James  Cox,  in 
consideration  of  20,000/.,  granted,  bargained,  sold,  and  demised  the  said 
mines,  houses,  wharfs,  railways,  and  other  premises  (in  the  indenture  parti- 
cularly described)  to  John  Farquhar,  (the  intestate,)  his  executors,  &c.,  for 
certain  terms  therein  respectively;  and  the  machinery,  boats,  barges,  &c.,  for 
ever,  subject  to  redemption  on  payment  of  the  said  sum  of  20,000/.  and  inte- 
rest on  the  12th  of  October,  1827 ;  but  it  was  declared  that  on  default  made  in 
payment  of  the  said  sum  and  interest,  or  any  part  thereof,  for  one  calendar 
month  after  the  same  should  be  due,  the  mortgagee  should  stand  possessed  of 
all  the  premises  by  the  said  indenture  granted,  demised  and  assigned,  in  trust 
to  receive  the  profits,  and  out  of  the  same,  or  by  working,  or  demising,  mort- 
gaging, selling,  or  disposing  of  the  same  veins,  machinery,  barges,  &c.,  to  levy 
or  raise  out  of  the  said  several  premises  the  said  sum  and  interest,  or  so  much 
as  should  be  due.  In  1826,  the  mortgagee  died,  and  the  plaintiff  took  out 
administration  of  his  effects. 

Default  was  made  in  payment  of  the  20,000/.  and  interest,  and  thereby 
the  estate  and  interest  of  the  plaintiff,  as  administrator,  in  the  above-mentioned 
premises,  became  absolute,  and  has  so  continued  ever  since;  but,  until  the 
making  of  the  agreement  next  mentioned,  Cox  was  permitted  to  remain  in 
undisturbed  possession  of  all  the  mortgaged  property. 

By  agreement  of  the  1st  of  May,  1830,  Cox,  for  certain  considerations, 
agreed  with  Messrs.  Mercer  &  Co.  to  grant  them  a  lease  of  the  veins  of  coal 
and  culm  at  Wendreforgen  f  which  were  part  of  those  comprised  in  the  r*or  p 
♦above  mortgage);  and  Mercer  &  Co.  were  to  take  the  engines,  L 
machinery,  waggons,  &c.,  in,  under,  and  about  the  works  at  the  said  colliery, 
and  on  the  wharves  at  Swansea  (which  were  all  part  of  the  mortgaged  pre- 
mises), partly  as  absolute  purchasers,  and  partly  on  payment  of  a  certain 
interest  on  the  value ;  with  a  view  to  which  arrangement,  the  articles  were  to 
be  valued.  Mercer  &  Co.  were  to  take  possession,  and  the  works  were  to  be 
carried  on  by  them  from  the  date  of  the  agreement,  they  paying  all  tolls, 
taxes,  and  other  outgoings  for  working  and  conveying  the  coals  and  culm  to 
Swansea,  and  being  also  entitled  to  all  advantages  arising  therefrom,  though 
Cox's  name  should  be  used  in  carrying  on  the  works ;  Mercer  &  Co.  engaging 
to  indemnify  him.    Mercer  &  Co.,  by  the  same  instrument,  agreed  to  take  a 
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lease  of  the  said  wharfs  at  Swansea  for  forty  years,  if  Cox's  interest  should  so 
long  continue. 

At  the  time  of  entering  into  the  agreement,  and  for  many  months  after, 
Mercer  &  Go.  did  not  know  that  the  plaintiff  had  any  interest  in  any  part 
of  the  above-mentioned  premises.  Immediately  after  executing  the  agreement, 
they  entered  into  possession,  and  paid  Cox  the  price  of  the  barges,  on  a  valua- 
tion made  pursuant  to  the  above  stipulations.  They  continued  in  possession 
of  the  barges,  coal,  and  culm,  part  of  the  above  property,  which  were  the  sub- 
ject of  this  action,  till  the  seizure  thereof  by  the  defendants ;  and  of  the  rest 
of  the  property,  till  their  bankruptcy  after  mentioned.  During  all  that  time 
Mercer  &  Co.  were  assessed  to,  and  paid,  all  rates,  taxes,  and  other  outgoings 
in  respect  of  the  said  premises.  After  the  execution  of  the  agreement,  and 
about  the  time  when  the  valuation  therein  mentioned  was  completed,  Mercer 
♦3571  *  ^°*  ezPunge^  tne  name  of  *Cox,  which  had  previously  stood  on 
J  the  barges,  and  substituted  their  own ;  they  also  changed  the  numbers 
of  the  barges ;  and  the  substituted  names  and  numbers  continued  till  the  time 
of  the  seizure. 

On  the  27th  of  September,  1831,  the  agent  of  the  plaintiff  directed  a  bailiff 
to  restrain  the  coal  and  culm  on  the  above-mentioned  wharfs,  and  referred  him 
for  further  instructions  to  another  person,  who  gave  them  to  him  in  writing, 
and  told  him  he  was  to  seize  for  the  plaintiff;  but  the  contents  of  the  paper 
did  not  appear. 

Before  September,  1831,  Mercer  and  Co.  had  become  indebted  to  the  defend- 
ants for  rates  due  to  them  for  the  carriage  of  coal  and  culm,  the  proceeds  of 
the  said  colliery  and  other  collieries,  upon  and  along  the  Swansea  canal,  under 
♦3581  ^e  act  34  G.  3,  c.  109, (a)  which  rates,  *after  demand  regularly  made 
-*  at  a  time  and  place  near  the  canal  duly  appointed  by  the  defendants 
for  the  payment  of  such  rates,  remained  unpaid.  On  the  12th  of  September, 
1831,  the  barges  now  in  question  (some  of  which  were  part  of  the  said  mort- 
gaged property),  then  in  the  occupation  of  the  said  Mercer  &  Co.,  and  lying 
in  the  defendants'  canal  laden  with  goods, (t)  were  seized  for  the  rates  so  due, 
under  color  of  the  statute ;  and  the  defendants  gave  notice  of  the  seizure  to 
Mercer  &  Co.  The  barges  had  been  used  in  the  carriage  of  coal  and  culm  on 
the  canal,  in  respect  of  which  carnage  part  of  the  above  rates  were  due ;  but 
no  rates  were  due  in  respect  of  the  barges  themselves.     On  the  15th  of  the 

(a)  The  aet  is  "  for  making  and  maintaining  a  navigable  canal  from  the  town  of 
8wansea,  in  the  county  of  Glamorgan  in  the  parish  of  Ystradgunlais  in  the  county  of 
Brecon."  Section  67  empowers  the  company  of  proprietors  to  demand  and  take  the 
rates  after  mentioned  for  the  tonnage  and  wharfage  of  all  coals,  &c.  and  other  goods, 
which  shall  be  carried  or  conveyed  on  any  part  of  the  said  canal.  The  rates  of  tonnage 
and  wharfage  on  the  several  descriptions  of  goods  are  then  specified,  and  the  clause 
proceeds :  "  All  which  said  rates  shall  be  paid  to  such  person  or  persons,  at  such  place 
or  places,  at  or  near  to  the  said  canal,  in  such  manner  and  under  such  regulations,  as 
the  said  company  of  proprietors  at  some  general  assembly  or  assemblies  shall  direct  or 
appoint ;  and  in  case  of  denial  or  neglect  of  payment  of  any  such  rates,  or  any  part 
thereof,  on  demand,  to  the  person  or  persons  appointed  to  receive  the  same  as  aforesaid, 
the  said  company  of  proprietors  may  sue  for  the  same  by  action  of  debt  or  upon  the 
ease,  in  any  of  his  Majesty's  courts  of  record ;  or  the  person  or  persons  to  whom  such 
rates  ought  to  have  been  paid,  may,  and  he  or  they  is  and  are  hereby  empowered  to 
seize  the  goods  or  other  things  for  or  in  respect  whereof  any  such  rates  ought  to  have 
been  paid,  or  any  part  thereof,  and  the  boat  or  other  vessel  laden  therewith,  and  detain 
the  same  until  such  payment  shall  be  made,  and  also  until  payment  of  all  arrears  of  the 
said  rates  which  may  be  due  from  the  owner  or  owners  of  auch  boat  or  vessel  to  the. 
said  company  of  proprietors,  together  with  reasonable  charges  for  such  seizure  and 
detention ;  and  if  such  gooda  shall  not  be  redeemed  within  seven  days  next  after  the 
taking  thereof,  the  same  shall  be  appraised  and  sold  as  the  law  directs  in  cases  of  dis- 
tress for  rent," 

(6)  During  the  argument,  the  case  was  (by  consent)  amended,  by  inserting  here, 
"  in  respect  of  which  rates  were  due  and  had  been  demanded,  but  which  goods  were  no 
part  of  the  subject  of  the  present  action." 
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same  month  of  September,  the  defendants  seised  for  the  same  purpose  the  coal 
and  calm  now  in  question,  part  thereof  being  the  produce  of  the  mines  and 
yeins  comprised  in  the  mortgage,  and  part  the  produce  of  other  mines.  They 
were  lying  on  the  wharf  also  comprised  in  the  said  mortgage,  in  the  occupa- 
tion of  Mercer  &  Co. 

The  defendants  kept  possession  of  the  barges  till  the  24th  of  the  same 
month,  when  (having  had  them  appraised)  they  sold  for  the  satisfaction  of  the 
above  rates.  They  kept  the  coal  and  culm  in  the  place  where  they  were 
seised,  till  the  26th  of  the  same  month,  when  (having  had  them  appraised) 
they  sold  them  in  further  satisfaction  of  the  above  rates.  Part  of  the  rates 
were  due  for  carriage  upon  the  canal  of  the  coal  and  culm  so  seised  and  sold. 

♦On  the  20th  of  September,  1831,  Mercer  and  Co.  committed  an  act  r^o^o 
of  bankruptcy ;  a  commission  issued  on  the  27th,  under  which  they  "• 
were  duly  adjudged  bankrupts :  on  the  13th  of  October,  their  effects  were 
assigned  under  the  commission,  and  on  the  14th  of  December,  1831,  the 
assignees  commenced  an  action  (which  was  still  pending  when  this  case  was 
stated)  against  the  servants  of  the  defendants,  for  the  same  seizure  which  was 
the  subject  of  the  present  action. 

The  present  action  was  commenced  on  the  17th  of  March,  1832 

The  questions  for  the  opinion  of  this  court  were : — Whether  this  action  was 
commenced  in  time,  according  to  sect.  123,(a)  of  the  canal  act,  34  G.  3,  c. 
109 ?  Whether  the  defendants  were  authorized  by  section  67  of  the  act  to 
sell  the  barges,  and  to  distrain  the  coals  and  culm  off  the  canal  ?  Whether 
the  plaintiff,  as  administrator,  had  a  sufficient  property  in  the  goods  when 
converted,  to  maintain  trover  ?  and,  Whether  the  defendants  could  insist,  as  a 
defence,  that  the  goods  were,  at  the  respective  times  of  seizure,  in  the  posses- 
sion, order,  and  disposition  of  Mercer  and  Co.,  as  reputed  owners,  within  6  Gr.  4, 
c.  16,  s.  72,  and  consequently  that  the  property  in  them  was  vested  in  the 
assignees;^)  and  if  so,  whether  the  facts  stated  established  such  reputed 
ownership  f  *If  the  opinion  of  the  court  should  be  in  favour  of  the  r*ofsn 
defendants  on  any  of  these  points,  a  nonsuit  was  to  be  entered.  If  their  L 
opinion  should  be  in  favour  of  the  plaintiff  on  all  the  points,  the  verdict  was  to 
stand,  subject  to  arbitration  as  to  the  amount  This  case  was  argued  in  last 
Hilary  term.(c) 

Sir  James  Scarlett  for  the  plaintiff.  As  to  the  first  point  Although  the 
seizure  of  the  goods  was  wrongful,  that  fact  alone  did  not  amount  to  a  conver- 
sion. It  may  happen  that  goods  are  seized  by  mistake,  and  would  be  returned 
on  proper  demand ;  if  they  were  demanded  and  refused,  then,  and  not  before, 
the  case  of  conversion  would  be  established.  The  goods  here  were,  in  the  first 
instance,  merely  detained,  not  removed ;  and  no  further  act  was  done  with 
respect  to  them  till  the  days  of  sale,  namely,  the  25th  and  26th  of  September, 
1831.  The  plaintiff's  causes  of  action  arose  on  those  days,  and  consequently 
within  six  months  of  the  commencement  of  the  suit.  At  all  events,  when 
goods  are  seized  and  put  into  the  hands  of  a  person  to  be  sold,  if  the  seizure  is 
a  cause  of  action,  the  committing  of  the  damage  does  not  cease  (according  to 
the  limitation  clause  in  this  act)  till  the  sale  has  actually  taken  place.  Next, 
as  to  the  seizure  of  goods  not  on  the  canal,  and  of  the  barges.  The  defendants 
were  not  entitled  to  take  either.    The  act  84  G.  8,  c.  109,  empowers  them,  on 


(a)  Which  enacts  as  follows :— "That  if  any  action  or  suit  shall  be  brought  or 
menced  against  any  person  or  persons  for  any  thing  done  in  pursuance  of  this  act,  every 
such  action  or  suit  shall  he  brought  or  commenced  within  six  calendar  months  neat 
after  the  fact  committed ;  or  in  oase  there  shall  be  a  continuation  of  damages,  then 
within  six  calendar  months  next  after  the  doing  or  committing  such  damage  shall  have 
ceased,  and  not  afterwards." 

(6)  Aldbxsox  J.  at  the  trial,  held  that  the  present  defendants,  if  they  proved  an  ap- 
parent ownership  with  consent  of  the  real  owners,  were  not  entitled  to  arail  themsehea 
of  it 

(c)  Jan.  24th.    Before  Dbxmax  C.  J.,  Littlxdau,  Tauxtox,  and  Pattmox  Js. 
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nonpayment  of  the  rates,  to  seize  the  goods  or  other  things  for  or  in  respect 
whereof  any  such  rates  ought  to  have  been  paid,  or  any  part  thereof,  and  the 
boat  or  other  vessel  laden  therewith,  and  detain  the  same  until  such  payment 
♦3611   8^a^  ^  ma^e>  an(*  ak°  nnt^  payment  of  all  arrears  of  the  "'said  rates 

-*  which  may  be  due  from  the  owner  or  owners  of  such  boat,  &c.  This 
means  that  the  goods  shall  be  seized  while  on  board  the  boats,  that  is,  while 
on  the  canal.  The  goods  cannot  be  followed.  A  distress  for  rent  must  be 
taken  on  the  land ;  so  a' distress  for  canal  tolls  ought  to  be  taken  on  the  canal, 
unless  it  be  expressly  enacted  otherwise.  Jt  is  like  stopping  a  carriage  for  the 
toll  at  a  turnpike  gate ;  if  the  carriage  had  passed  the  gate,  it  could  not  be 
detained  elsewhere.  While  the  goods  are  undelivered,  the  master  of  the  boat 
has  the  control  of  them ;  when  landed,  they  are  in  other  hands,  it  may  be, 
those  of  a  purchaser.  In  this  case  they  were  taken  when  lying  on  a  wharf, 
over  which  the  canal  company  had  no  power  or  control.  The  clause  just  cited 
goes  on  to  enact  that  "  if  such  goods  shall  not  be  redeemed  within  seven  days 
next  after  the  taking  thereof,  the  same  shall  be  appraised  and  sold,  as  the  law 
directs  in  cases  of  distress  for  rent."  That  does  not  authorize  selling  the  boats. 
The  sense  of  words  in  an  act  like  this  is  not  to  be  extended  in  favour  of  those 
who  procure  it  to  be  passed  :  Hull  Dock  Company  v.  La  Marche,  8  B.  &  C. 
52.(a)  The  tonnage  is  not  laid  upon  the  boat,  but  on  what  is  carried.  The  barge 
must  be  detained,  for  the  purpose  of  detaining  the  goods,  but  it  does  not  follow 
that  that  should  be  sold ;  and  the  act  expressly  says  that  if  the  good*  be  not 
redeemed,  the  same  shall  be  appraised,  &c,  the  "  goods"  having  already  been 
mentioned  as  distinct  from  the  barge.  [Taunton  J.  The  right  of  detaining 
the  barge  is  given  as  incidental  to  that  of  detaining  the  goods.  It  might  be 
said  that  the  company  had  no  right  to  remove  them  during  the  seven  days. 
Littubdale  J.  They  would  at  all  events  be  sold  to  somebody,  but  it 
♦3621  *m'gb*  b°  difficult  to  replace  the  barge.]    And  it  is  the  company's 

-*  fault  if  they  suffer  arrears  to  run  on  so  long  that  the  cargo  is  not  suffi- 
cient to  discharge  them.  It  will  not  be  presumed  that  the  act  contemplated 
such  a  distress  as  would  take  away  the  means  of  carrying  on  a  man's  trade. 
Then  as  to  the  plaintiff's  right  to  sue,  and  in  this  form  of  action.  Trover  was 
maintainable  for  the  conversion  in  selling  the  goods :  a  seizure,  if  in  a  right 
consistent  with  that  of  the  owner,  and  not  under  a  claim  of  property,  cannot 
be  treated  as  a  conversion  till  there  has  been  some  act  of  appropriation ;  so  if 
there  be  a  seizure  on  a  supposition  of  title  in  the  party  seizing,  and  it  is  not 
clear  that  on  proper  representation  the  property  would  not  be  restored,  trover 
will  not  lie  till  there  has  been  a  demand  and  refusal,  or  something  to  show  an 
intention  of  the  party  to  treat  the  goods  as  his  own.  [Ben man  0.  J.  If  the 
time  limited  by  the  statute  has  elapsed  since  the  dome;  of  that  which  is  in  fact 
the  cause  of  action,  can  you  extend  the  plaintiffs  right  of  suing,  by  bringing 
trover  instead  of  trespass  ?]  It  cannot  follow,  because  the  statute  prevents  a 
party  from  bringing  an  action,  the  time  for  which  has  expired,  that  it  also 

E events  his  suing  for  another  cause,  the  time  for  which  has  not  expired. 
ere  the  sale  was  a  distinct  act,  authorizing  the  plaintiff  to  sue  in  the  present 
form.  Supposing  that  the  original  seizure  was  a  trespass,  the  plaintiff  might 
waive  that,  and  bring  trover  for  the  selling.  Then  as  to  the  plaintiff's  right, 
as  administrator,  to  sue.  The  legal  title  to  all  the  property  is  in  him.  As 
aoon  as  the  coals  were  separated  from  the  mine,  he  had  a  right  to  bring  trover 
against  any  one  taking  them  away.  The  right  to  the  barges  had  vested  abso- 
lutely in  him.  If  Cox  sold  or  gave  possession  of  any  of  the  property  to  Mercer, 
*3631  '*  mafl*  ^  taken,  upon  the  statement*  in  the  case,  that  he  did  so  without 
-»  the  privity  or  consent  of  the  plaintiff;  and  Cox  could  not  confer  upon 
Mercer  a  title  which  he  himself  had  not.  As  to  the  last  question  stated,  the 
defendants,  who  are  wrongdoers,  are  not  entitled  to  interpose  a/ut  tertii  in  the 

(a)  Stourbridge  Canal  Company  v.  Wheeley,  2  B.  &  Ad.  792,  S.  P. 
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assignees :  and  the  assignees  can  have  no  better  title,  as  against  the  plaintiff, 
than  Cox  had,  which  is  none.  The  clause  of  the  bankrupt  act  (6  G.  4,  c.  16, 
s.  72,)  as  to  possession  of  goods  with  the  consent  of  the  true  owner,  cannot 
apply  to  this  case.  Cox  was  not  the  true  owner ;  and  there  is  nothing  in  the 
case  to  show  that  the  plaintiff  consented  to  Mercer's  possession  of  any  part  of 
the  property. 

Whitcombe  contra.  First,  the  cause  of  action  here,  from  which  the  limited 
time  must  be  reckoned,  was  the  seizure,  not  the  detention  or  sale  In  Godin 
v.  Ferris,  2  H.  Bl.  14,  where  goods  were  seized  and  detained  by  custom-house 
officers,  that  construction  was  given  to  the  clauses  of  limitation  in  23  G.  3,  c. 
70,  s.  34,  and  24  G.  3,  sess.  2,  c.  47,  s.  35,  which  do  not  materially  differ 
from  the  clause  now  in  question.  It  is  true  the  action  there  was  in  trespass, 
not  trover ;  but  that  distinction  was  taken  in  Saunders  v.  Saunders,  2  East, 
254,  and  the  court  held  it  to  be  immaterial  in  which  form  the  action  was 
brought,  as  in  each  the  legality  of  the  original  seizure  might  be  brought  in 
question.  The  argument  that  a  party  might,  at  first,  detain  property  by  mis- 
take, or  without  a  settled  intention  of  converting  it,  and  that  no  cause  of  action 
arises  till  the  intent  is  finally  evinced  by  some  act,  is  answered  by  the  case  of 
Crook  v.  M'Tavish,  1  Bing.  167,  where  an  officer  *boarded  a  ship,  and  r*3(U 
left  armed  men  on  board,  but  did  not  decide  on  seizing  her  till  some  *• 
days  after,  and  it  was  held  that  the  cause  of  action  arose  when  the  vessel  was 
first  stopped  and  the  men  put  on  board.  It  may  be  true  that,  where  goods  are 
detained,  there  may  subsequently  be  a  demand  and  no  refusal,  and  in  such  a 
case  trover  may  not  lie ;  but  when  there  is  a  demand  and  refusal,  the  intention 
of  converting  is  referred  back  to  the  seizure.  The  refusal  is  not  a  tort  in  itself, 
but  is  evidence  of  the  original  intent.  In  suing  for  a  particular  wrong,  a 
trespass  may  be  waived  and  the  action  brought  on  the  case ;  or  a  tort  may  be 
waived,  and  the  transaction  treated  as  a  matter  of  contract ;  but  can  one  tor- 
tious act  be  waived  for  the  purpose  of  insisting  on  another,  and  thereby  evading 
a  statutory  limitation  ?  and  if  so,  could  the  same  be  done  with  a  series  of  such 
acts  ?  Suppose  that  sect.  67  of  this  statute  gave  a  power  of  seizing  and  detain* 
ing  only,  and  the  clause  of  sale  were  omitted,  and  the  company  were  to  seize 
a  barge  and  goods,  and  keep  and  use  them  for  several  years ;  would  the  owner 
after  that  lapse  of  time,  be  at  liberty  to  fix  upon  any  instance  in  which  the 
company  had  exercised  a  control  over  the  property,  and  found  an  action  of 
trover  upon  it  ?  The  addition  of  the  clause  of  sale  makes  no  difference.  If 
the  goods  are  at  last  sold,  still  the  seizure  is  the  first  tortious  act ;  the  sale  is 
only  evidence  of  intent.  [Taunton  J.  The  subsequent  act  may  be  an  aggra- 
vation.] If  the  original  act  was  a  complete  seizure,  there  was  then  a  complete 
injury  committed,  and  a  perfect  cause  of  action.  [Taunton  J.  That  may  be 
an  answer,  where  the  subsequent  act  is  only  ejusdem  generis  as  the  first.]  It 
is  true  that,  if  such  an  act  enhances  the  damage,  it  may  be  treated  as  a  r*3fi5 
♦fresh  tort ;  yet  it  has  been  held  that  an  action  for  words  is  barred  by  *- 
the  statute  of  limitations  after  two  years  from  the  speaking  of  such  words,  if 
the  words  be  actionable  in  themselves,  though  there  was  a  subsequent  special 
damage, (a)  which  proves  that,  in  that  case,  the  plaintiff  could  not  waive  the 
original  tort  in  order  to  evade  the  statute.  Wordsworth  v.  Harley,  1  B.  &  Ad. 
391,  shows  that,  as  soon  as  any  act  is  done  which  is  a  complete  injury  of  the 
kind  complained  of,  the  limitation  of  time  runs.  Then  if  the  seizure  was  in 
reality  the  "  fact  committed"  in  this  case,  within  sect.  123,  there  was  no  "  con- 
tinuation of  damages1'  to  warrant  bringing  the  action  later.  That  occurs  only 
where  the  act  complained  of  does  not  do  all  the  damage  at  first,  so  that  the 
amount  of  injury  resulting  from  it  is  not  then  ascertainable ;  as  where  a  man 
undermines  his  neighbour's  house  or  land.  Here  the  whole  damage  was  capable 
of  being  ascertained  at  the  time  of  the  seizure. 

(a)  See  Saunders  r.  Edwards,  1  Sid.  95. 
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Secondly,  there  is. nothing  in  sect.  67,  of  the  act,  to  confine  the  right  of 
seizure  to  goods  on  the  canal,  and  no  argument  can  he  drawn  from  powers  of 
distress,  for  this  is  not  a  distress ;  the  authority  given  is  merely  "  to  seize." 
The  company  may  appoint  the  place  where  the  rates  shall  be  payable ;  they 
might  appoint  a  landing-wharf,  and  the  goods  landed  there  might  surely  be 
seized  if  the  rates  upon  them  were  not  paid.  [Den man  C.  J.  Convenience 
is  in  favor  of  the  right  being  limited  to  goods  on  the  canal ;  it  would  other- 
wise be  necessary  to  make  an  enquiry  as  to  each  parcel,  whether  it  had  been 
carried  on  the  canal  or  not.  And  the  power  given  is  to  seize  the  goods,  and 
♦3661  ***e  ye8Bel  "  laden  therewith/'*  Patteson  J.  Could  they  seize  empty 
J  barges  ?]  It  has  been  assumed  on  the  other  side,  that  the  right  of 
seizing  the  barges  was  given  as  incident  to  that  of  seizing  the  goods.  But  the 
company  may  seize  part  only  of  that  which  the  act  authorizes  them  to  take. 
If  the  goods  must  always  be  seized  on  the  canal,  and  there  only,  the  company 
could  not  give  credit,  because  they  would  lose  the  security  of  the  goods ;  yet 
the  statute  contemplates  credit,  when  it  speaks  of  arrears.  If  the  barges  as 
well  as  the  cargoes  may  be  detained  till  payment,  why  may  not  both  be  sold  in 
default  of  payment  ?  The  words  of  the  act,  that  "  if  such  goods  shall  not  be 
redeemed  within  seven  days  next  after  the  taking  thereof,  the  same  shall  be 
appraised  and  sold,"  are  large  enough  to  include  both  kinds  of  property. 
[Desman  C.  J.  The  question  is,  what  the  words  "  such  goods"  refer  to  ? 
The  goods  on  board  would  be  always  sure  to  cover  the  accruing  tolls,  and  sel- 
ling the  barge  might  be  ruinous  to  the  owner.  As  to  arrears,  the  company  are 
not  obliged  to  allow  of  any ;  they  have  the  remedy  in  their  hands.  Taunton 
J.  The  act  says,  that  the  company  may  seize  the  goods  or  other  things  in 
respect  of  which  rates  are  unpaid,  and  the  boat  or  other  vessel  laden  therewith, 
and  detain  the  same  till  payment;'" and  if  such  goods  shall  not  be  redeemed" 
within  seven  days,  the  same  shall  be  sold.  The  restriction  of  the  language  in 
the  clause  of  sale  furnishes  a  strong  inference  that  nothing  is  to  be  sold  but 
the  goods  or  other  things  first  mentioned.]  The  words  may  be  more  largely 
interpreted  in  one  clause  than  in  the  other.  [Den man  C.  J.  This  is  a  clause 
giving  a  very  large  and  summary  power ;  the  parties  insisting  on  it  must  bring 
*3671  tDemse^veB  strictly  within  it.]  If  the  latter  clause  does  not  apply  to  the 
-J  *barges,  it  does  not  appear  that  they  can  be  redeemed.  [Patteson  J. 
The  redemption  of  the  goods  implies  a  redemption  of  the  barges.  Little- 
bale  J.  They  are  seized  as  a  warehouse  for  the  goods.] 

Then  as  to  the  remaining  points.  The  plaintiff  cannot  maintain  this  action 
against  the  defendants,  unless  he  could  have  maintained  a  similar  one  against 
Mercer  and  Co.,  through  whom  they  claim.  But  he  could  not  have  sued  Mer- 
cer and  Co.  for  disposing  of  this  property,  unless  he  had  determined  the  im- 
plied license  which  he  had  given  them,  to  use  the  barges  and  take  the  produce 
of  the  mines.  He  could  not,  as  mortgagee,  have  brought  trover  against  Cox, 
whom  he  had  suffered  to  retain  the  possession  and  control  of  the  property ;  nor 
can  he  now  allege  ignorance  of  the  underlease  from  Cox  to  Mercer,  which  he 
suffered  to  be  made  after  his  title  as  administrator  had  vested.  Allowing  pos- 
session to  continue,  is  the  same,  in  legal  effect,  as  acquiescing  in  an  act  done ; 
as,  for  instance,  where  a  party  concurs  in  the  selling  of  his  goods  under  a  com- 
mission of  bankrupt,  Clarke  v.  Clarke,  6  Esp.  61,  in  which  case  it  has  been 
held  that  a  man  cannot  treat  as  a  tortious  conversion  that  which  he  has  him- 
self licensed.  Besides,  the  plaintiff  here  distrained  part  of  the  goods  demised 
to  Mercer  and  Co. ;  he  must,  in  so  doing,  have  meant  to  treat  them  as  pro- 
perty of  Mercer  and  Co.,  which  he  was  entitled  to  take  as  a  distress;  if  so,  he 
affirmed  the  demise  to  them,  and  then  the  case,  as  to  the  defendants,  is  the 
same  as  that  of  a  sheriff  selling  furniture  which  is  demised  to  a  tenant  and 
taken  in  execution,  pending  the  lease :  the  landlord  cannot  maintain  trover. 
*3681  G°r<*on  v-  Harper,  7  T.  R.  9.  If  the  plaintiff,  in  ordering  *the  goods 
J  to  be  taken,  meant  to  treat  them  as  his  own,  he  was  not  entitled  to  do 
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so  without  a  previous  demand.  [Taunton  J.  The  case  does  not  state  that 
the  plaintiff  knew  any  thing  of  the  transactions  between  Cox  and  Mercer  and 
Co.  It  does  not  show  the  contrary;  and  he  must  be  presumed  to  have 
known  something  of  a  relation  existing  between  those  parties  and  between 
Mercer  and  Co.  and  himself.  As  to  the  right  of  the  defendants  to  set  up  a 
jus  ttriii  in  the  assignees,  arising  from  reputed  ownership  in  the  bankrupts,  it 
is  true  no  case  has  been  found  in  which  any  parties  but  assignees  have  availed 
themselves  of  that  fact  ;(a)  but  it  can  seldom  happen  that  others  will  have 
occasion  to  do  so.  If  the  defendants  here  cannot  set  it  up,  they  will  have  to 
pay  the  plaintiff  for  the  goods  which  are  the  subject  of  this  action,  and  will 
afterwards  be  liable  for  them  to  the  assignees.  [Patteson  J.  You  assume 
that  the  assignees  could  recover  for  them.  J  The  case  of  reputed  ownership  is 
clear  from  the  facts  stated.  [Taunton  J.  There  must  be  an  assent  by  the 
true  owner.]  The  goods  were  in  the  order  and  disposition  of  the  bankrupts 
with  the  consent  of  Cox,  who  was  permitted  by  the  plaintiff  to  deal  with  them 
as  he  pleased.  [Taunton  J.  That  is  an  assent  only  of  the  permittee  of  the 
true  owner.]    Cox  had  authority  from  the  true  owner  to  give  that  assent. 

*Sir  James  Scarlett  in  reply.  In  Godin  v.  Ferris,  2  H.  Bl.  14,  the  r*ogQ 
seizure  was  under  a  direct  claim  in  right  of  the  king ;  the  property  L 
being  taken  under  a  title  inconsistent  with  that  of  the  owner,  a  complete  cause 
of  action  arose  at  that  time,  and  there  was  none  subsequent :  the  tortious  act 
there  was  one  and  the  same  throughout:  here  there  are  two  distinct  wrongs; 
but  one  of  them  affects  the  plaintiff,  and  the  other  does  not.  In  Crook  v. 
M(Tavish,  1  Bing.  167,  (which  must  have  been  an  action  of  trespass,  although 
that  is  not  stated,)  the  only  point  of  time,  from  which  the  right  of  action  could 
be  dated,  was  that  of  the  seizure  and  placing  men  on  board ;  there  was  no  new 
cause  of  complaint  afterwards.  In  Wordsworth  v.  Harley,  1  B.  &  Ad.  391,  the 
heightening  of  the  wall  was  no  new  trespass.  In  the  present  case,  nothing  was 
done  or  intended  by  the  original  seizure  which  could  injure  the  plaintiff:  the  par. 
ties  acted  under  a  mistake  as  to  his  rights,  but  no  actual  injury  was  done  to  them 
until  the  sale.  He  was  not  in  possession ;  and  therefore  the  trespass  by  merely 
seizing  the  property,  did  not  affect  him.  The  real  injury  to  him,  as  rever- 
sioner, commenced  when  there  was  a  sale,  the  consequence  of  which  was  an 
asportavit,  and  not  before.  He  sues  only  in  respect  of  his  right  of  property. 
In  Jenkins  v.  Cooke,(o)  argued  last  Trinity  term,  where  a  similar  question 
arose  to  that  now  before  the  court,  the  plaintiff  being  the  owner,  but  not  in 
possession,  of  the  goods  seized,  it  was  held  that  the  time  of  limitation  ran  from 
the  sale.  [Denman  C.  J.  The  court  there  held,  that  the  sale  was  the  fact 
which  affected  the  plaintiff's  interest,  and  a  rule  for  a  new  trial  was  made  abso- 
lute on  that  ground.  Patteson  J.  The  "present  case  was  referred  pto^o 
to  in  moving  for  the  rule.]  As  to  the  question  under  the  bankrupt  L  * 
act,  it  must  be  maintained  on  the  other  side,  that  if  the  true  owner  of  property 
consents  that  A.  shall  have  possession  of  it,  he  consents  to  a  possession  by 
every  person  licensed  by  A.  The  meaning  of  the  clause  cannot  be  extended 
beyond  a  consent  given  to  the  bankrupt  himself.  The  statute  6  G.  4,  c.  16, 
s.  72,  says  that,  if  the  bankrupt  has  in  his  possession,  by  the  consent  of  the 
true  owner,  goods  whereof  he  is  the  reputed  owner,  the  commissioners  shall 
have  power  to  sell  the  same  for  the  benefit  of  the  creditors.  But  it  does  not 
follow  that,  if  the  goods  are  not  so  disposed  of,  an  individual  can  step  in  and 
claim  them  by  virtue  of  that  clause.    Nor  is  there  any  colour  here  for  alleging 

(a)  In  Phillips  v.  Hopwood,  1 B.  &  Ad.  619,  it  was  held,  that  a  defendant  might  resist 
an  action  by  persons  claiming  to  be  assignees  of  a  bankrupt,  on  the  ground  of  a  former 
bankruptcy,  under  which  there  had  been  no  certificate.  But  that  case  seems  to  rest, 
not  merely  on  a  jus  tertii  in  the  old  assignees,  but  on'jthe  absolute  iuTalidity  of  the 
second  commission.  See  further  the  distinctions  taken  in  Webb  v.  Fox,  7  T.  B.  891 ; 
Kitchen  v  Bartoh,  7  East.  68 ;  Drayton  v.  Dale,  2  B.  &  Cr.  298. 

(A)  See  the  end  of  this  case. 
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a  consent  by  the  plaintiff  to  the  conveyance  of  his  property  from  Cox1  to  Mer- 
cer. fPATTSSON  J.  The  onus  of  showing  such  consent  lies  on  the  defen- 
dants.] 

Dknman  C.  J.  We  are  all  of  opinion  that  the  other  points  of  the  case  are 
with  the  plaintiff;  but  with  respect  to  the  limitation  of  time,  the  words  of  the 
statute  are  very  doubtful.  Cur.  adv.  vult. 

Lord  Denman  G.  J.,  in  the  present  term  (April  22d,)  delivered  the  judg- 
ment of  the  court. 

In  this  case,  the  court,  having  decided,  in  the  course  of  the  argument,  two 
points  in  the  plaintiff's  favour :  vis.  that  he  had  sufficient  property  and  right 
of  possession  to  entitle  him  to  maintain  the  action,  and  that  the  defendants 
had  no  right  to  convert  his  goods,  wished  for  an  opportunity  of  considering 
whether  the  third  objection  was  well  founded. 

♦3711  ***  *ro6e  vP°n  *^e  123d  clause  of  the  canal  company's  act,  under 
J  which  every  action  brought  against  them  for  any  thing  done  by  them 
Is  to  be  commenced  within  six  calendar  month*  next  after  the  fact  committed) 
or  in  case  there  shall  be  a  continuation  of  damages,  then  within  six  calendar 
months  next  after  the  doing  or  committing  such  damage  shall  have  ceased. 

The  plaintiff  here  brought  trover  for  certain  goods  and  boats  which  had  been 
mortgaged  to  him,  and  were,  by  the  mortgagor,  leased  to  certain  persons 
residing  near  the  canal. 

These  goods  had  been  unlawfully  seized  as  a  distress  for  tolls,  claimed  from 
the  person  in  possession,  by  the  defendants,  more  than  six  months  before 
action,  but  had  afterwards  been  sold  within  the  six  months.  The  defendants 
argued  that  the  seizure  by  them  was  the  fact  committed,  whence  the  action  was 
brought  too  late :  but  the  plaintiff  claimed  the  right  to  treat  the  act  of  sale  as 
the  fact  committed,  and  we  are  of  opinion  that  he  may  do  so.  If  this  action 
had  been  brought  by  the  mortgagors  lessee,  being  in  possession  of  the  pro- 
perty, the  cases  of  Godin  v.  Ferris,  2  H.  Bl.  14,  and  Crook  v.  M'Tavish,  1 
Bing.  167,  are  strong  to  show  that  it  must  have  been  within  the  limited  period 
after  the  first  unlawful  seizure  :  and  the  court  might  have  found  it  difficult  to 
say  that  his  resorting  to  an  action  of  trover  instead  of  trespass  could  have 
extended  his  rights.  But  he  suffered  no  injury  from  the  trespass  committed 
on  his  goods  while  in  the  possession  of  another ;  the  damage  that  was  first 
done  to  him  arose  from  the  sale,  by  which  they  wore  placed  beyond  his  reach 
•3721  an(*  converted  to  the  use  of  the  defendants,*  at  a  time  when  the  plaintiff 
-•  was  entitled  to  the  possession  of  them. 

We  therefore  think  that  the  plaintiff  has  brought  his  action  within  six 
months  of  the  fact  committed.  Judgment  for  the  plaintiff,  (a) 

(a)  William  Jenkiks  v.  Cooki. 

A  canal  company,  were  authorised,  by  statute,  to  demand  and  sue  for  certain  tolls  upon 
the  carriage  of  goods,  and  to  distrain  any  carriage  or  goods  in  respect  of  which  any 
such  tolls  ought  to  be  paid,  and  to  detain  the  same  until  payment  made  of  such  tolls, 
and  of  all  arrears  of  the  same  then  doe  from  the  owner  of  sneh  carriage  or  goods ; 
and  in  case  such  distress  should  not  be  redeemed  within  five  days,  to  appraise  and 
sell  the  tame,  as  in  the  ease  of  a  distress  for  rent ;  they  were  not  expressly  authorised 
to  levy  any  toll  upon  carriages : 

Held,  that  trams  could  not  be  restrained  for  arrears  of  tolls  dne  from  the  owners  for 
goods  carried  in  them,  if  they  were  not  carrying  goods  of  such  owners  at  the  time  of 
the  distress. 

The  statute  enacted,  that  any  action,  brought  for  any  thing  done  in  pursuance  of  the 
act,  or  in  execution  of  the  powers  and  authorities  granted  by  it,  should  be  brought 
within  six  calendar  months  next  after  the  fact  committed : 

Mdd,  first,  that  soch  a  distress  was  a  thing  done  in  pursuance  of  the  act 

Bat,  htld.  secondly,  that  where  an  owner  of  trams  let  them  to  a  third  person,  and 
during  such  letting  they  were  illegally  distrained  for  arrears  due  from  the  person 
hiring,  while  not  oarrying  such  person's  goods,  and  afterwards  sold,  such  owner 
might  sue  within  six  months  from  the  time  of  sale,  on  a  count  complaining  of  injury 
done  to  his  reversionary  interest  by  the  seisure  and  sale. 
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The  declaration  oontained  counts  for  an  excessive  distress  and  sale  of  the  plaintiff's 
goods  generally,  and  other  counts  for  an  injury  to  his  reversionary  interest  in  such 
goods,  by  an  excessive  distress  and  sale  of  the  same,  they  being  at  the  time  let  to  hire 
by  the  plaintiff  to  Joseph  Drayton  Jenkins  and  John  Jenkins,  and  in  their  possession. 
The  seventh  count  alleged  that,  while  the  plaintiff  was  proprietor  of  certain  trams,  4c, 
which  had  been  let  on  hire  (as  before),  the  defendants  seised  and  tcok  them  from  the 
possession  of  the  said  J.  D.  J.  and  J.  J.,  and  absolutely  sold,  and  converted  and  dis- 
posed thereof,  to  the  injury  of  plaintiff's  reversionary  interest.    There  was  also  an 
eighth  count  in  trover.     Plea,  the  general  issue.     At  the  trial  before  Gurney  B.,  at  the 
Monmouthshire  Summer  assizes,  1882,  it  appeared  that  the  defendant  was  clerk  to  the 
Monmouthshire  canal  navigation  company,  and  had  distrained  and  sold,  for  tonnage  to 
them,  several  tram-waggons,  which  the  plaintiff  had  let  to  hire  to  the  abovementioned 
parties,  and  which  (according  to  some  of  the  witnesses)  were,  at  the  time  of  the  sei- 
zure, demised  to  the  same  parties.    The  distress  was  made  on  the  8d  of  June  1831 ; 
the  sale  was  on  the  14th  of  September  following.    The  action  was  commenced  on  the 
6th  of  March  1882.     The  statute  82  G.  8,  c  102,  by  whioh  the  company  was  incorpo- 
rated, empowers  them  (b.  91)  to  ask,  demand,  take,  and  receive  certain  rates,  tolls,  and 
duties  therein  specified,  for  the  tonnage  and  wharfage  of  all  iron,  ironstone,  &c,  and 
other  goods,  wares,  merchandizes,  and  commodities  whatsoever,  navigated,  carried  on, 
or  conveyed  upon,  through,  or  over  *the  canals,  railways,  and  stone  roads,  or  r*$fi 
any  part  thereof;  and  by  section  100  they  are  authorized,  in  case  of  non-pay-  »• 
ment,  to  sue  for  the  amount,  or  to  seize  and  distrain  any  boat  or  wapgon,  or  other 
carriages,  goods,  wares,  &c,  for  or  in  respect  of  which  such  rates,  Ac,  ought  to  he 
paid,  or  any  part  thereof,  and  detain  the  same  respectively  till  payment  be  made  of 
such  rates,  tolls,  or  duties,  and  of  all  arrears  of  the  same  then  due  from  the  owner  of 
such  boat  or  waggon,  or  other  carriage,  goods,  &c,  and  to  appraise  and  sell  the  distress 
as  the  law  directs  in  cases  of  distress  for  rent,  if  not  redeemed  within  five  days.    By 
section  147  it  is  enacted,  "  that  if  any  action,  suit,  or  information  shall  be  brought  or 
commenced  against  any  person  for  any  thing  done  or  to  be  done  in  pursuance  of  this 
act,  or  in  execution  of  the  powers  and  authorities,  or  the  orders  and  directions,  herein- 
before given  and  granted,  every  such  suit  or  information  shall  be  brought  or  commenced 
within  six  calendar  months  next  after  the  fact  committed  ;  or  in  case  there  shall  be  a 
continuation  of  damages,  then  within  three  calendar  months  next  after  the  doing  or 
committing  such  damage  shall  cease,  and  not  afterwards."    The  learned  Judge  thought 
that  supposing  (as  was  contended)  that  the  hiring  in  this  case  was  not  determined  before 
the  seizure,  the  time  of  limitation  commenced  at  the  seizure,  and  the  action  was  barred; 
and  he  directed  a  verdict  for  the  defendant. 

Maule,  in  Michaelmas  term  1832,  moved  for  a  new  trial  on  the  ground  of  misdirec- 
tion, and  contended  first,  that  the  limitation  clause  did  not  apply  to  an  action  like  the 
present,  which  was,  substantially,  brought  for  the  purpose  of  recovering  back  pro- 
perty taken  without  any  lawful  claim,  and  was  in  the  nature  of  an  action  of  detinue; 
and  he  cited  the  language  of  Batlxt  J.  in  Edge  v.  Parker  (S  B.  &  C.  700).  But  the 
court,  Parke,  Taunton,  and  Patteson  Js.)  were  clearly  of  opinion  that  the  clause 
included  the  case  of  a  distress,  which  could  not  have  been  levied  but  under  the  powers 
and  authorities  given  by  the  act  (See  Smith  v.  Shaw,  10  B.  &  C.  277.  Lord  Oakley 
v.  The  Kensington  Canal  Company,  6  B.  &  Ad.  188.)  Maule  then  contended  that,  if 
the  waggons  were  let  to  hire  at  the  time  of  the  seizure,  and  if  the  plaintiff  was  entitled 
to  rent  for  them  till  they  were  sold,  no  damage  or  cause  of  action  accrued  to  him  till 
then ;  and  he  referred  to  Fraser  t\  The  Swansea  Canal  Navigation  Company,  lately 
tried  before  Aldkbson  J.  The  court  granted  a  rule  nisi ;  and,  in  Trinity  Term  1833 
(May  27th,  before  Denman  C.  J.,  Littlkdale,  Parke,  and  Pattbsoh  Js.) 

Sir  J.  Campbell,  Solicitor  General,  and  R.  V,  Richard*  showed  cause,  and  contended 
that,  even  on  the  supposition  that  the  goods  were  under  demise  at  the  time  of  the  sei- 
zure, the  action  was  out  of  time,  as  the  plaintiff,  if  he  could  maintain  it  at  all,  might 
have  commenced  it  immediately  after  the  seizure  on  the  8d  of  June,  when  the  goods 
were  taken  *out  of  the  possession  of  the  lessees :  that  the  real  cause  of  action  [-#374 
was  the  wrong  then  done  to  the  plaintiff,  although  further  wrong  was  committed  L 
in  the  course  of  the  same  transaction  by  selling  the  goods ;  and  they  cited  Godin  ». 
Ferris  (2  H.  Bl.  14),  Saunders  v.  Saunders  (2  East.  264),  and  Crook  t>.  M'Tavish  (1 
Bing  167).  [Parke  J.  In  those  cases  there  was  nothing  that  could  be  treated  as  a 
conversion,  subsequent  to  the  original  taking.] 

Maule  and  Whateley,  contra,  contended  that  the  action  was  maintainable  upon  any 
of  the  counts ;  that,  assuming  a  right  of  action  to  have  accrued  at  the  time  of  the 
seizure,  the  plaintiff  was  not  obliged  to  proceed  till  it  became  evident,  from  the  sale, 
that  the  goods  would  not  be  returned ;  that,  at  all  events,  the  sale  was  a  distinct  injury 
to  the  plaintiff  in  his  reversionary  interest,  which  had  not  oome  into  possession  before 
the  seizure ;  and  in  support  of  the  count  in  trover  they  cited  Farrant  v.  Thompson  (6 
B.  &  A.  826). 
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Per  Curiam.  There  must  be  a  new  trial,  in  order  that  it  may  be  ascertained  how  long 
the  plaintiff's  interest  continued  to  be  a  reversionary  interest  merely.  If  it  was  a 
reversionary  interest  at  the  time  of  the  sale,  then  such  interest  was  injured  by  the  sale, 
and  not  by  the  original  taking.  The  action,  therefore,  in  respect  of  the  sale,  would,  in 
that  case,  be  brought  in  time ;  bat,  if  the  interest  of  the  sons  was  determined  before 
the  seizure,  it  might  be  difficult  to  say  that  the  action  was  in  time.  Rule  absolute. 

On  the  second  trial,  before  Patteson  J.  at  the  Monmouthshire  Spring  assizes,  1834, 
It  appeared  that  the  trams  were  distrained  for  arrears  of  tolls  due,  upon  goods  carried 
in  them,  from  Joseph  Drayton  Jenkins,  and  John  Jenkins,  the  sons  of  the  plaintiff,  and 
that,  at  the  time  of  the  distress,  they  were  laden  with  goods  belonging  to  a  person 
named  Webb,  to  whom  they  had  been  let  by  the  sons ;  and  the  jury  expressly  found 
that  the  trams  were  the  property  of  the  plaintiff,  and  were  hired  of  him  by  the  sons,  and 
that  the  hiring  had  not  terminated  at  the  time  of  the  seizure.  They  then  found  a  ver- 
dict for  the  plaintiff,  under  the  direction  of  the  learned  Judge,  who  reserved  leave  to 
the  defendant's  counsel  to  move  to  enter  a  nonsuit. 

Tal/ourd  Serft.  moved  (April  16th,  1884,)  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial  had.  The  rule  was  moved 
for  on  three  grounds,  as  to  the  third  of  which  (excessive  damages)  a  rule  niti  was 
granted.  The  other  two  grounds  were,  first,  that  the  defendant  had  a  right  to  distrain 
the  trams;  and,  secondly,  that,  under  the  facts  proved,  the  limitation  clause  barred  the 
♦8761  Pl*"11^8  action.  First,  as  to  the  right  to  distrain.  The  ninety-first  section* 
J  entitles  the  company  to  demand  tolls  on  certain  goods,  but  there  is  no  clause 
authorising  a  toll  on  trams.  Then  the  hundredth  section  gives  a  power  to  distrain,  not 
only  goods,  but  any  waggons  or  other  carriages  in  respect  of  which  tolls  ought  to  be 
paid.  This  must  mean  the  oarriage  carrying  goods  in  respect  of  whioh  the  tolls  are 
due  ;  otherwise,  as  no  toll  is  laid  on  the  trams,  the  words  would  be  without  meaning. 
Again,  the  same  section  authorizes  the  carriage,  &c.  to  be  detained  until  payment  be 
made  of  such  tolls,  and  of  all  arrears  of  the  same,  due  from  the  owner.  These  words 
would  be  absurd  if  they  were  not  construed  to  mean  that  the  carriage,  which  had  car- 
ried  goods  at  any  previous  time,  should  be  liable  to  be  distrained  and  detained  for  all 
tolls  remaining  due  on  such  goods.  (Tasks  J.  What  objection  is  there  to  construing 
the  intention  of  the  act  to  be,  that  the  carriage  should  be  made  liable  during  each 
trip,  as  well  as  the  goods,  for  tolls  payable  upon  the  goods  for  that  particular  trip ;  and 
that  there  should  also  be,  after  seizure,  a  general  lien  for  arrears  due  from  the  owner 
of  such  articles  upon  which  the  tolls  so  seised  for,  are  payable  ?  Patteson  J.  When 
the  trams  were  seised,  they  were  not  in  the  use  of  the  two  sons,  but  lent  to  another 
person ;  and  you  distrained  them,  not  for  what  they  were  actually  carrying,  but  for 
arrears  due  from  the  two  sons.  Now  you  may  distrain  for  tolls,  and  keep  for  arrears  ; 
but  you  cannnot  distrain  for  arrears.]  Secondly,  as  to  the  limitation  clause.  The 
time  must  be  reckoned  from  the  seizure,  the  sale,  or  some  intermediate  period.  The 
seizure  would  be  too  far  back ;  and,  unless  some  period  can  be  shown  at  which  the  re- 
versionary interest  came  into  possession,  the  situation  of  the  plaintiff  was  not  altered 
after  the  seizure,  and  therefore  his  injury  must  be  dated  from  the  seizure,  especially 
as  the  seizure  and  the  sale  are  conne  sted  together  in  the  declaration  as  a  single  trans- 
action. [Parks  J.  The  plaintiff  will  say,  you  ought  to  have  sold  no  more  than  the 
interest  of  the  lessees ;  the  injury,  therefore,  dates  from  the  sale  of  the  whole  pro- 
perty, which  is  always  supposed  to  be  injurious  to  the  reversion,  as  if  a  sheriff  sell 
more  than  the  tenant's  interest.] 

The  court  (Loan  Denman  C.  J.,  Littlsdalb,  Parks,  and  Patteson  Js.)  refused  the 
rule  as  to  the  first  two  grounds. 


♦376]  *WILLIAMS  against  CLOUGH,  Clerk. 

A  line  drawn  through  two  words  in  the  jurat  of  an  affidavit,  leaving  them,  however, 
perfectly  legible,  is  an  erasure  within  the  Rule  of  court,  Michaelmas  term,  37  O.  3, 
and  vitiates  the  affidavit,  though  the  omission  or  retention  of  the  words  would  not 
vary  the  sense. 

Sir  James  Scarlett,  on  showing  cause  against  a  rule  obtained  by  the 
attorney-general  in  this  case,  objected  that  an  affidavit  on  which  the  rule  had 
been  grounded  was  inadmissible,  there  being  an  erasure  in  the  jurat ;  and  he 
referred  to  the  rule  of  court,  Mich.  T.,  37  G.  3,  7  T.  R.  82,  which  provides, 
"  That  no  affidavit  be  read  or  made  use  of  in  any  matter  depending  in  this 
court,  in  the  jurat  of  which  there  shall  be  any  interlineation  or  erasure." 
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The  jurat  had  been  commenced  thus : — "Re-sworn  at  Brynhyfrid,"  the  words 
"  at  Brynhyfrid"  had  been  struck  out  by  drawing  a  alight  line  through  them, 
which,  however,  left  the  writing  perfectly  legible,  and  the  jurat  then  appeared 
aa  follows :  "  Re-sworn  at-Brynhyfe44  by  the  several  deponents  A.  B.,  C.  D., 
and  E.  F.,  at  Brynhyfrid,  in  the  parish  of,  Ac.,  on,  Ac.  Before  me,  G.  H.,  a 
commissioner,"  Ac.  [Lord  Dknmaw,  C.  J.  The  principle  of  the  rule  is,  that 
there  shall  be  no  alteration  in  the  jurat] 

Sir  J.  Campbell,  attorney-general.  That  is,  that  there  shall  be  no  altera- 
tion which  is  not  submitted  to  the  eyes  of  the  court.  There  is  no  change  here 
by  which  anything  is  suppressed. 

Lord  Denman,  C.  J.  I  think  the  rule  applies.  Parties  should  attend  to 
the  rules  of  court.  Rule  discharged. 


*  Thursday,  May  Sth.  [*377 

The  King's  warrant  was  this  day  read  in  open  court,  appointing  Thomas 
Chapman,  Esq.,  Assistant  Master  of  this  court,  to  the  office  of  Marshal  of  the 
Marshalsea  of  this  conrt,(a)  and  the  oath  of  office  was  administered  to  him  : 
Immediately  after  which,  the  court  made  the  following  order,  on  the  motion  of 
Sir  J.  Campbell,  attorney-general,  (who  stated  that  a  like  rule  had  been  made 
on  the  appointment  of  the  late  marshal.) 

That  Thomas  Chapman,  Esq.,  the  present  Marshal  of  the  Marshalsea  of  this 
court,  do  take  into  his  custody  all  the  prisoners  who  are  at  large  without  the 
walls  of  the  prison  of  the  said  court,  and  also  all  prisoners  who  have  escaped 
and  are  not  lawfully  discharged  out  of  the  said  prison,  and  bring  them  into  the 
prison  aforesaid. 

(a)  In  the  room  of  William  Jones,  Esq.,  who  died  in  this  term,  having  held  the  office 
nearly  forty-three  years. 


♦GOODWIN  v.  LORDON.    MaySth..  [*378 

A  defendant  who  has  been  in  enstody  on  a  charge  of  felony,  and  is  acquitted  and  dis- 
charged, is  not  privileged  from  arrest  on  his  return  home ;  and  the  court  will  not 
relieve  him  from  such  arrest,  if  it  does  not  appear  that  his  apprehension  on  the  cri- 
minal charge  was  a  oontrivance  to  get  him  into  custody  on  the  civil  suit 

Dunbar  moved  (May  7th,)(a)  that  the  defendant  might  be  discharged  out 
of  the  custody  of  the  sheriff  of  Surrey,  under  the  following  circumstances. 
The  defendant  was  tried  at  the  Surrey  sessions  on  two  indictments  for  embez- 
zlement, on  the  prosecution  of  the  plaintiff.  He  was  acquitted,  and  discharged 
the  following  day  by  proclamation.  On  his  way  home  from  the  gaol,  to  which 
he  had  been  committed  for  trial,  he  was  arrested  on  mesne  process,  at  the  suit 
of  the  plaintiff,  for  28/.,  and  was  afterwards  taken  back  to  the  same  gaol,  and 
there  detained  in  custody  on  such  process.  The  affidavits  in  support  of  the 
motion  alleged,  that  the  defendant  had  a  cross  claim  against  the  plaintiff 
arising  out  of  the  same  transactions  between  them  as  the  supposed  debt  for 
which  the  latter  had  arrested  him,  and  exceeding  it  in  amount ;  and  the 
defendant  stated  that  he  had  heard  of  no  charge  or  claim  against  him  by  the 
plaintiff,  till  he,  the  defendant,  had  demanded  a  settlement  of  the  accounts, 
and  that  he  believed  the  arrest  to  have  been  made  for  the  purpose  of  harassing 
him,  and  preventing  the  enforcement  of  his  demand.  Paitxson,  J.,  on 
summons,  refused  to  discharge  the  defendant. 

(a)  Before  Loan  Damua  G.  J.,  Littlbdalb,  and  Williams  Js. 
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Dunbar  now  contended  that  the  defendant,  while  on  his  return  from  the 
sessions  which  he  had  been  obliged  to  attend  on  a  criminal  charge  against 
himself,  was  privileged  from  arrest.  A  party  in  attendance  directly  on 
♦3791  ***ie  business  of  a  court,  or  even  in  any  matter  relative  to  it,  is  enti- 
J  tied  to  freedom  from  arrest  eundo  ei  rcdeundo,  Meekins  v.  Smith,  1  H. 
Bl.  636,  especially  when  brought  there,  as  in  this  case,  on  compulsory  process. 
[Littledale  J.  It  has  lately  been  held  that  a  party  brought  before  a  court 
in  custody  on  criminal  process  is  not  within  the  rule.]  In  Wells  v.  Gurney, 
8  B.  &  C.  769,  a  debtor  was  arrested  on  Sunday  for  an  alleged  assault,  in 
order  to  gain  an  opportunity  of  arresting  him  upon  civil  process  on  the  Monday, 
when  he  was  bailed  for  the  assault :  and  this  court  discharged  him  out  of 
custody  as  to  the  civil  arrest.  [Lord  Den  man  0.  J.  If  it  appeared  here 
that  the  arrest  of  the  defendant  on  a  criminal  charge  was  merely  a  oontrivanoe 
to  get  him  into  custody  on  the  civil  suit,  that  case  would  apply ;  but  it  does 
not  follow  that  that  was  so,  because  the  defendant  was  acquitted.  Do  your 
affidavits  allege  that  it  was  a  contrivance  f (a)]  It  may  be  gathered  from  the 
facts.  Independently  of  cases,  the  privilege  ought  to  be  allowed  here  on  prin- 
ciple. [Lord  Dbnman  C.  J.  The  question  comes  simply  to  this ;  whether 
a  person  taken  into  custody  on  a  cnminal  charge  is  privileged  from  arrest 
rtdeundoy  when  dismissed  from  such  custody  ?  That  is  a  point  of  mat 
general  importance.")  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  on  this  day,  delivered  the  judgment  of  the  court. 
We  think  the  defendant,  in  this  case,  was  not  entitled  to  the  privilege.  The 
♦3801  on^  dire0*  ^authority  we  have  been  able  to  find  upon  the  point  is  an 
J  anonymous  case  in  Mr.  Dealing's  Reports  of  Cases  of  Praotice,(6) 
where  an  application  like  this  was  made  before  Parke  J.,  who  consulted  the 
other  judges  of  this  court,  and  they  all  held  that  the  privilege  could  not  be 
claimed.  Rule  refused. 

(a)  It  was  not  stated  in  the  affidavits  that  the  alleged  debt  arose  out  of  the  same 
transactions  as  the  oriminal  oharge. 

(b)  1  Dowl.  Pract  Cases,  157. 


The  KING  agaimt  The  Churchwardens  of  the  Parish  of  ST.  SAVIOUR'S* 
SOUTHWARD     MaySth. 

A  vestry  having,  by  a  show  of  hands,  passed  a  resolution,  directing  an  illegal  applies* 
tion  of  some  charitable  funds,  and  a  poll  having  been  demanded  of  the  person  pre- 
siding at  the  vestry,  and  not  granted,  the  court  refused  a  rule  for  a  mandamus  to 
compel  Buch  person  to  grant  a  poll. 

Lord  Denman  C.  J.  A  rule  was  obtained  in  the  bail  court,  in  Hilary 
term,  to  show  cause  why  a  mandamus  should  not  issue,  directing  the  church- 
wardens of  the  parish  of  St.  Saviour's,  Southwark,  to  assemble  the  parishioners 
of  the  said  parish,  for  the  purpose  of  taking  the  poll  upon  a  motion  put  to  the 
vote  by  a  show  of  hands  at  the  general  or  vestry  meeting  of  the  inhabitants  of 
the  said  parish,  holden  on  the  21st  of  January  last,  viz.,  that  the  resolutions 
of  the  general  or  vestry  meeting  of  the  inhabitants  of  the  said  parish,  holden 
on  the  7th  of  January  then  instant,  as  to  the  monuments  to  be  erected  to  the 
memory  of  certain  persons,  might  be  confirmed.  These  persons  had  bequeathed 
property  to  be  applied  to  particular  objects  of  charity  in  the  parish.  At  a 
vestry  meeting,  holden  on  the  7th  of  January  last,  a  resolution  was  proposed 
and  carried,  that  a  tablet  or  monument  should  be  erected  to  record  the  bequests 
of  the  devisors,  to  be  paid  for  out  of  the  funds  issuing  from  the  bequests.  On 
♦3811  *ne  ^  1st  of  January,  another  vestry  meeting  was  held,  *at  which  the 
J  resolution  of  the  last  meeting  was  confirmed  upon  a  show  of  hands.  A 
poll  was  demanded  by  the  opponents  of  the  resolution ;  but  the  churchwarden, 
who  presided  at  the  meeting,  refused  to  grant  it.    Then  the  present  rule  was 
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obtained.  It  was  objected  that  such  an  application  of  the  funds  would  be  a 
breach  of  trust,  and  that  this  court  ought  not  to  grant  a  mandamus  for  the 
purpose  of  putting  it  to  the  vote,  whether  such  a  breach  of  trust  should  be 
committed.  We  are  of  opinion  that  the  mandamus  cannot  be  granted,  and  for 
the  reason  suggested.  It  may  be  said,  that  the  object  in  demanding  the  poll 
was  to  set  aside  the  illegal  resolution  which  had  been  passed  by  the  show  of 
hands  ;  but  we  cannot  assume  that  the  result  of  the  poll  would  be  to  rescind 
the  resolution.  If  the  result  were  the  other  way,  it  would  be  said  that  the 
poll  was  taken  under  the  authority  of  a  mandamus  from  this  court. 

Rule  discharged. 

Ball  in  support  of  the  rule. 

B.  V.  Richards  against  the  rule. 


♦JONES  v.  ELLIS  and  Another.    May  %th.  [*382 

If  a  defendant,  Against  whom  judgment  fans  been  recovered,  afterwards  become  bank- 
rupt, and  obtain  his  certificate  within  fourteen  days  of  service  of  process  upon  his 
bail,  the  bail  are  entitled,  under  the  general  rule  of  17th  June  1888,  to  have  proceed- 
ing*  against  them  stayed,  though  no  notice  be  given  to  the  plaintiff,  or  application 
made  to  stay  such  proceedings,  till  after  the  expiration  of  the  fourteen  days. 

Follett  had  obtained  a  rule  to  show  cause  why  an  order  made  by  Little- 
dale  J.  for  staying  proceedings  in  this  cause  upon  payment  of  costs  of  the 
action,  should  not  be  discharged.  The  plaintiff  had  brought  an  action  against 
a  person  named  Pring,  and  the  defendants  had  become  bail  to  the  action.  On 
the  10th  of  August,  Pring  became  bankrupt.  The  cause  was  tried,  and  the 
plaintiff  obtained  a  verdict  against  Pring,  and  signed  final  judgment.  A  ca. 
$a.  was  issued  against  Pring,  and  non  est  inventus  returned ;  whereupon  a  writ 
of  summons  was  issued  at  the  suit  of  the  plaintiff  against  the  present  defend- 
ants on  their  recognizance,  and  was  served  on  them  on  the  7th  of  November. 
On  the  16th  of  November,  Pring  obtained  his  certificate.  On  the  14th  of 
December  the  defendants  served  a  summons  on  the  plaintiff  for  the  exonera- 
tion of  the  bail ;  and  on  the  11th  of  January  last,  the  order  of  Littledale  J. 
was  obtained  accordingly. 

Kelly  now  showed  cause.  By  the  general  rule  of  17th  June,  1883,  5  B.  & 
Ad.  468,  the  defendants  were  entitled  to  render  their  principal  within  fourteen 
days  next  after  service  of  process  upon  themselves,  but  not  later.  If  the  cer- 
tificate be  equivalent  to  a  render,  that  has  been  done ;  for  the  certificate  was 
obtained  within  nine  days  of  the  service  of  the  writ  of  summons  on  the 
defendants.  Before  the  general  *rule  was  made,  the  certificate  was  rlt„o« 
considered  to  be  equivalent  to  a  render,(a)  on  the  ground  of  its  making  L 
the  render  useless.  It  is  true  that  the  general  rule  directs  the  stay  of  pro- 
ceedings "  upon  such  render  being  duly  made,  and  notice  thereof  given ;"  and 
that,  in  the  present  case,  no  notice  was  given  or  application  made  till  the  14th 
December,  which  was  twenty-eight  days  after  the  certificate,  and  thirty-seven 
days  after  the  service  of  the  summons.  But  the  rule  does  not  require  that 
the  notice  shall  be  given  within  the  fourteen  days,  though  the  render  must  be 
within  that  time.  And  a  delay  in  giving  the  notice,  or  in  applying  for  the 
exoneretur,  cannot  prejudice  the  plaintiff  in  this  case,  as  the  judge's  order 
directed  the  payment  of  costs  of  the  action  generally.  In  many  cases  notice 
could  not  be  given  within  the  fourteen  days,  where  the  certificate  was  not 
known  to  the  bail  in  time,  or  where  the  principal  rendered  himself  on  the  last 
day. 

Follett  in  support  of  the  rule.     If  the  certificate  be  now  equivalent  to  the 

(a)  See  Mannin  v.  Partridge  and  Another,  14  East.  699. 
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render,  the  application  for  the  exoneretur  should  be  made  within  the  fourteen 
days.  The  certificate  requires  the  notice,  or  the  application,  to  give  it  an 
effect  tantamount  to  that  of  a  render ;  otherwise  there  is  nothing  to  prevent 
the  plaintiff  from  presuming  that  he  is  to  continue  the  proceedings. 

Lord  Denman  C.  J.  I  do  not  think  that  it  was  intended,  by  the  general 
rule,  to  alter  the  effect  of  the  certificate,  or  to  prevent  it  from  having,  as 
before,  the  same  operation  as  an  actual  render. 

•3841       *Littledale  J.,  Patteson  J.,  and  Williams  J.  concurred. 
-*  Rule  discharged. 


JONES  v.  REYNOLDS.    May  StK. 

Defendant  gave  a  cognovit,  not  to  be  enforced  "  until  after  the  final  hearing  of  a  chan- 
cery suit  instituted  by  the  defendant  against  the  plaintiff,  and  the  final  decree  or  order 
to  be  pronounced  thereon :"  and  in  the  event  of  the  decree  being  in  favour  of  plain, 
tiff,  judgment  was  to  be  entered  up  in  accordance  with  the  decree,  and  defendant  was 
not  to  impede  the  judgment  by  proceedings  at  law  or  equity,  except  as  aforesaid. 
The  decree  having  been  given  in  favor  of  plaintiff,  defendant  appealed :  Htldy  that 
judgment  could  not  be  entered  up  on  the  cognovit,  till  the  appeal  was  determined. 

FoUctt  had  obtained  a  rule  (April  17th)  to  show  cause  why  a  judgment 
signed  on  a  cognovit  given  in  this  action  should  not  be  set  aside  for  irregu- 
larity. By  the  cognovit,  it  was  declared  that  no  judgment  should  be  entered 
up  thereon,  or  execution  issue,  "until  after  the  final  hearing  of  a  certain 
chancery  suit  instituted  by  the  above-named  defendant  against  the  above- 
named  plaintiff,  and  the  final  decree  or  order  to  be  pronounced  thereon ;"  and 
that,  in  the  event  of  the  final  decree  or  order  being  in  favour  of  the  plaintiff 
in  the  action,  judgment  might  be  entered  up,  and  execution  issue,  "  and  the 
same  shall  operate  in  accordance  with  such  decree  or  order."  The  defendant, 
in  the  cognovit,  undertook  "  not  to  take  any  further  proceedings  at  law  or 
equity  (except  as  aforesaid)  to  impede  or  delay  the  said  plaintiff  in  obtaining 
satisfaction  of  the  said  judgment  so  to  be  entered  up."  The  chancery  suit 
was  heard  before  the  master  of  the  rolls,  who  dismissed  the  bill  with  costs ; 
but  the  defendant  (the  plaintiff  in  chancery)  presented  a  petition  of  appeal  to 
the  Lord  Chancellor,  which  had  not  yet  been  heard.  After  the  petition  was 
lodged,  judgment  was  issued  on  the  cognovit. 

Whitcombe  now  showed  cause.  The  petition  of  appeal  does  not  prevent  the 
*3851  decree  from  being  "  final,"  in  the  *sense  in  which  the  word  is  used  in 
-■  the  cognovit.  That  word  was  inserted  merely  to  protect  the  defendant 
against  judgment  being  signed  upon  the  making  of  any  order  by  the  master 
of  the  rolls  directing  interlocutory  proceedings,  as,  for  example,  a  reference  to 
a  master  in  chancery  to  ascertain  some  fact.  The  dismissal  of  the  bill  is  a 
final  decree.  Besides,  the  defendant  is  not  to  impede  the  judgment  " except 
as  aforesaid ;"  that  exception  relates  only  to  the  Buit  before  the  master  of  the 
rolls. 

Fdlettj  in  support  of  the  rule,  was  stopped  by  the  court. 

Lord  Denman  C.  J.  Final  decree  must  mean  a  conclusive  decree :  the 
decree  of  the  master  of  the  rolls  is  not  conclusive,  till  the  appeal  be  deter* 
mined. 

Littledale  J.,  Patteson  J.,  and  Williams  J.  concurred. 

Rule  absolute,  (a) 

(a)  See  Dummer  v.  Pitcher,  8  B.  &  Ad.  347. 
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A  ease  sent  back  to  the  sessions  to  be  restated,  mutt  be  reheard ;  and  the  sessions  may 

receive  further  eYidence,  and  make  a  new  order  on  such  rehearing. 
The  certiorari  by  which  the  original  order  was  removed,  does  not  operate  to  remove  the 

subsequent  one.    The  party  wishing  to  contest  such  order,  must  obtain  a  certiorari 

and  remote  it 
A  certiorari  cannot  be  applied  for  after  the  expiration  of  six  calendar  months  from  the 

making  of  the  order,  &c.  {o  be  removed,  whatever  may  have  been  the  cause  of 

delay. 

At  the  Warwickshire  January  sessions,  1832,  James  Smith  having  been 
convicted  by  Dr.  Bloxam  of  being  an  idle  and  disorderly  person  in  refusing  to 
support  his  wife  and  child,  whereby  they  became  chargeable  to  the  parish  of 
Rugby,  appealed  against  the  conviction,  which  was  quashed  by  the  sessions, 
subject  to  a  case.  Dr.  Bloxam  thereupon  obtained  a  certiorari  to  remove 
such  case,  and  the  orders  and  proceedings  of  the  sessions,  into  this  court,  and 
the  usual  recognizances  were  entered  into  for  prosecuting  the  certiorari.  On 
the  hearing  in  this  court,  the  case  was  sent  back  to  the  sessions  to  be  restated. 

At  the  July  sessions  1833,  the  appeal  was  reheard,  and  the  court  then  con- 
firmed the  conviction,  subject  to  a  case  reserved  to  the  appellant 

In  Michaelmas  term,  1833,  a  rule  of  this  court  was  obtained  calling  on  the 
prosecutor  of  the  appeal  to  show  cause  why  the  recognisances  of  the  defendant 
(Dr.  Bloxam)  and  his  bail  should  not  be  discharged,  and  why  all  further  pro- 
ceedings on  the  certiorari  and  the  restated  order  of  sessions  returned  therewith 
into  this  court,  should  not  be  stated-until  the  prosecutor's  attorney  should  under- 
take to  pay  the  defendant  or  his  attorney  his  costs  if  the  last  decision  of  the 
sessions  should  be  affirmed  by  this  court.  It  was  stated  on  affidavit,  in  answer 
to  this  application,  that  the  ground  on  which  the  case  was  before  sent  back  to 
the  sessions,  was  their  omission  to  state  certain  facts;  that  they  had  r»oq7 
♦now  specially  found  those  and  other  mots,  but  that  such  their  special  L 
finding  was  inoonsitsent  with  the  determination  they  had  come  to  in  favour  of 
the  conviction ;  that  at  a  subsequent  session  (October  1833,)  the  appellant 
had  moved  that  the  case  should  be  restated,  and  the  proceedings  returned  to 
this  court  under  the  original  certiorari,  and  an  order  had  been  made  by  the 
justioes  accordingly.  A  rule  was  thereupon  granted  by  this  court,  enlarging 
the  rule  for  discharging  the  recognizances,  until  the  judgment  of  this  court 
should  be  given  upon  the  restated  case  and  order  of  sessions!  in  the  matter  of 
the  above-mentioned  conviction. 

In  Hilary  term,  1834,  a  rule  was  obtained  calling  on  the  prosecutor  of  the 
appeal  to  show  cause  why  the  rule  last  above-mentioned  should  not  be  dis- 
charged, and  why  the  certiorari  should  not  be  quashed,  and  a  procedendo 
awarded  to  carry  back  the  record  of  conviction  to  the  sessions.    The  affidavit 
in  support  of  this  rule  professed  to  explain  the  finding  and  judgment  of  the 
sessions  complained  of  by  the  appellant;  and  it  stated  that,  although   the 
sessions  had  made  an  order  for  restating  the  case  and  returning  the  proceed- 
ings to  this  court,  no  case  had  ever  been  prepared  or  brought  up  on  behalf  of 
the  appellant  under  the  existing  writ  of  certiorari,  nor  had  he  applied  for  any 
new  certiorari  for  that  purpose,  and  that  six  months  had  elapsed  since  the 
reservation  of  a  case  at  the  July  sessions;  it  was  therefore  suggested  that  the 
prosecutor  was  how  disabled  from  further  carrying  up  such  restated  case  or 
proceedings  to  this  court,  under  the  present  or  any  other  certiorari,  that 
the  conviction  must  remain  in  force,  and  that  the  object  of  the  respondent  in 
suing  out  the  certiorari  and  giving  the  recognisances  having  thus  been 
♦effected,  the  recognisances  ought  to  be  discharged.    In  an  affidavit  r»Qgg 
on  the  other  side,  it  was  represented  that  the  delay  in  preparing  the  ■» 
case  had  been  occasioned  by  the  defendant's  refusal  to  settle  one. 
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Amos  and  H.  R.  Reynolds  now  showed  oanse.  The  rule  now  prayed  for 
is  for  a  twofold  purpose;  to  quash  the  certiorari  and  discharge  the  recog- 
nisances, and  that  a  procedendo  may  issue.  As  to  the  first,  the  original  order 
must  be  considered  as  still  subsisting ;  and  if  so,  it  is  for  the  respondent  to 
bring  it  back  to  this  court  under  the  certiorari  obtained  by  him,  and  by  which 
the  court  retains  jurisdiction  over  all  the  proceedings.  The  appellant  was  not 
bound  to  bring  up  the  second  order.  Mr.  Nolan,  indeed,  after  observing,  2 
Nol.  P.  L.  p.  611,  that  "cases  are  so  rarely  remitted  back  by  the  Court  of 
King's  Bench  for  inquiry,  that  rules  to  regulate  the  mode  of  proceeding  upon 
this  second  hearing  of  appeals  can  scarcely  be  considered  as  established  by  the 
settled  practice  of  any  court  of  sessions/1  states  it  to  have  been  held  in  one 
instance,  "  that  an  order  of  sessions  imperfectly  stated,  and  sent  back  to  be 
restated,  is  quite  out  of  the  case  upon  the  return  of  the  second  order,  and  a 
perfect  nullity;"  that  the  sessions  should  make  a  new  order,  and  a  second  case 
be  signed  by  counsel :  and  he  cites  Rex  v.  St.  George's,  Southwark,  Burr.  S. 
C.  283.  There,  it  is  true,  the  sessions,  on  the  case  being  sent  back,  made  a 
new  order,  but  they  were  expressly  directed  by  the  rule  of  the  court  to  "  re- 
examine," and  to  "  make  further  order ;"  here  the  direction  of  the  court  is 
merely  to  restate.  In  other  instances,  where  cases  have  been  sent  back  that 
*3£Q1  *^*e  seS8'on8  might  receive  evidence  which  they  had  before  rejected, 
J  the  course  has  been,  not  that  a  fresh  order  was  made  after  the  hearing 
of  such  evidence,  but  that  the  party  who  originally  applied  to  this  court  came 
to  it  again,  and  moved  that  the  first  order  might  be  quashed.  In  Rex  v. 
Nether  lleyford,  Burr.  S.  G.  479,  where  the  case  was  sent  back  that  a  parti- 
cular feet  might  be  stated,  the  sessions  certified  as  to  that  feet,  but  did  not 
make  a  new  order.  The  sessions  in  such  a  case  have  merely  to  restate  facts,  as 
they  are  directed  to  do  by  the  court.  [Sir  James  Scarlet,  amicus  curia*.  A 
question  of  this  kind  was  mooted  betore  Lord  Kenyon,  on  a  case  from  Man- 
chester, respecting  the  appointment  of  a  constable.  The  case  was  not  sufficiently 
stated,  and  was  therefore  sent  back  to  the  sessions.  Upon  that  occasion  it  was 
asked,  whether  the  whole  matter  was  to  be  raised  de  novo,  as  if  it  were  a  new 
trial  in  a  cause  ?  Lord  Kenyon  was  of  opinion  that  it  might ;  and  it  was  said 
on  that  occasion  that  if  the  sessions  came  to  a  new  conclusion,  the  party  object* 
ing  to  the  first  order  would  rest  satisfied ;  if  they  decided  as  before,  the  case 
must  be  sent  back  to  this  court.  Patteson  J.  When  a  case  is  referred  back 
to  the  sessions  that  they  may  receive  particular  evidence,  the  admission  of  that 
will  probably  oblige  them  to  receive  other  evidence  which  may  become  neces- 
sary in  consequence.  Lord  Din  man  C.  J.  It  must  be  like  a  new  trial.  It 
may  be  before  an  entirely  different  bench  of  magistrates.]  Supposing  that  they 
are  to  hear  de  novo,  it  does  not  follow  that  they  are  to  make  a  new  order.  In 
Bex  v.  Bilsdale  Kirkham,  Burr.  S.  C.  828,  where  the  sessions  had  refused  to 
*3901  near  evidence  of  the  'value  of  a  tenement  at  a  particular  time,  and 
-*  consequently  confirmed  an  order  of  removal,  the  court  sent  back  the 
casein  order  that  that  feet  might  be  stated,  having  first,  however,  decided  that 
if  the  tenement  was  worth  10/.  a  year  at  that  time,  a  settlement  was  gained  in 
the  respondent  parish.  The  sessions  then  sent  a  restatement,  that  the  tene- 
ment was  above  the  value  of  10/.  at  the  time  in  question,  upon  which  the  court 
quashed  the  orders.  There  the  sessions  would  themselves  have  quashed  the 
order  of  removal  if  they  had  considered  themselves  to  have  authority.  [Lobd 
Dkiman  C.  J.  They  attained  the  same  object  in  a  more  circuitous  and  expen- 
sive way.]  Assuming  the  first  order  to  be  still  subsisting,  the  next  question 
is,  which  party  ought  to  bring  them  up  for  the  purpose  of  taking  the  opinion 
of  the  court  on  the  second  order.  Although  the  appellant,  in  whose  favour 
the  first  order  was,  must  move  to  quash  the  second,  it  does  not  follow  that  he 
ia  the  party  to  bring  them  before  the  court.  The  proceedings  are  all  under 
the  original  certiorari,  and  should  be  brought  here  by  the  party  who  obtained 
that.  It  ia  suggested  in  2  Nolan's  Poor  Law.  p.  612.  note  (4,)  referring  to 
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Bex  v.  Ashton  Underbill,  Cald.  418;  2  Nol.  P.  L.  585,  that  if  the  second 
order  of  sessions  reverses  the  first,  and  the  parties  who  thus  become  defendants 
resist  it  upon  the  return,  they  should  enter  into  a  recognizance  to  secure  the 
opposite  party  his  costs.  That  implies  that,  in  the  author's  opinion,  they  are 
not  obliged  to  sue  out  a  certiorari  for  the  purpose  of  bringing  up  and  con- 
testing such  orders ;  because  in  that  case  recognizances  must  be  entered  into 
as  a  matter  of  course.  As  to  a  procedendo,  the  court  will  at  all  events  ptoni 
*not  grant  that.  The  second  order  of  sessions  is  no  ground  for  it,  L 
being  invalid  in  law.  And  supposing  that  it  was  the  duty  of  the  appellant  to 
bring  up  these  orders,  the  defendant  ought  not  to  take  advantage  of  the  delay 
in  doing  bo,  he  himself  having  in  a  great  measure  occasioned  it,  and  the  court 
having  in  a  former  stage  of  this  case  intimated  an  opinion  that  the  original 
certiorari  would  give  them  jurisdiction  over  all  the  proceedings. 

HiU  contra.  The  rule  to  be  collected  from  Nolan's  Poor  Law  (pp.  610, 
611)  clearly  is,  that  upon  a  general  direction  to  restate,  the  proceeding  at  ses- 
sions is  in  every  sense  a  new  trial.  There  is  no  record  upon  which  a  further 
statement  can  be  added  to  the  old  case.  A  new  case  is  stated.  The  sessions 
here  have  heard  new  evidence,  and  confirmed  the  conviction  which  was 
before  quashed.  The  question  then  is,  who  should  have  brought  up  the  case. 
The  person  suing  out  a  certiorari  enters  into  a  recognizance  to  pay  costs  to  the 
party  in  whose  favour  judgment  shall  be  given.  It  would  be  absurd  to  say 
that  a  party  shall  be  under  the  necessity  of  bringing  up  an  order  which  is  in 
his  own  favour,  and  subjecting  himself  to  the  costs  of  contesting  such  order. 
The  special  finding  of  the  sessions  was  only  important  in  the  event  of  the 
appellants  being  advised  to  take  up  the  case  :  and  none  has  been  tendered  to 
the  respondents  on  their  part.  [Patteson  J.  If  the  certiorari  does  not 
operate  upon  the  latter  proceedings,  and  the  case  is,  therefore,  not  before  us 
for  the  purpose  of  our  quashing  the  last  order,  neither  is  it  before  us  for  the 
purpose  of  ordering  a  procedendo.) 

♦Lord  Denman  C.  J.  By  13  Gt.  2,  o.  18,  s.  5,  a  certiorari  must  r*gno 
be  applied  for  within  six  months  next  after  the  conviction,  order,  or  I-  " 
other  proceeding  to  be  removed  :  and  according  to  the  authorities  cited  in  1 
Ghitt/8  Statutes,  tit.  Certiorari,  p.  133,  note  c.(a)  the  time  is  to  be  reck- 
oned without  regard  to  delays  in  drawing  up  the  case,  or  from  any  such  cause ; 
and  if  this  were  not  so  held,  the  statute  would  in  effect  be  repealed.  It  follows 
from  the  express  words  of  the  act,  that  the  court  has  no  power  of  extending 
indulgence  to  a  party  who,  from  whatever  cause,  is  behind  the  proper  time. 
Then,  however,  it  is  said  that  the  original  certiorari  is  still  in  force.  The 
question  therefore  is,  whether,  when  a  party  has  obtained  a  certiorari  to  remove 
a  judgment  given  against  him,  and  the  case  has  been  sent  back  to  the  sessions, 
which  implies  a  power  given  to  them  of  rehearing  the  whole,  he  is  afterwards 
bound,  upon  the  sessions  reversing  their  former  judgment,  to  bring  up  pro- 
ceedings which  are  then  in  his  favor  :  Or  whether  the  certiorari  when  origi- 
nally issued,  had  the  effect  of  removing  those  proceedings  which  had  not  then 
taken  place  ?  and  I  think  this  cannot  be  maintained.  As  to  the  question,  who 
should  remove  the  ultimate  proceeding  of  the  sessions,  it  is  often  unnecessary 
to  raise  it,  because  if  the  second  hearing  convinces  the  justices  that  their  former 
decision  was  right,  the  judgment  is  the  same,  and  no  such  difficulty  can  arise. 
But  where  an  opposite  decision  is  come  to,  he  who  complains  of  it  is  the  party 
to  bring  up  the  case.  The  appellant  ought  to  have  done  so  in  the  present 
instance,  but  he  is  out  of  time.  The  #proper  course  will  be,  to  dis-  i-*qqq 
charge  all  the  rules ;  the  case  will  then  stand  as  if  there  had  been  no  «- 
appeal. 

Littledale  J.  I  am  of  the  same  opinion.  The  party  who  originally 
removed  the  proceedings  has  nothing  to  do  with  removing  them  now.  They 
have  changed  sides. 

(a)  See  Rex  v.  The  Justices  of  Sussex,  1M.&S.  681,  734. 
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Pattb80N  J.  I  do  not  acknowledge  the  distinction  between  restating  and 
rehearing.  How  is  it  possible  for  the  sessions  to  restate  the  case  without 
hearing  it  again  ?  The  bench  may  not  consist  of  the  same  persons.  If  the 
certiorari  were  considered  as  operating  upon  the  last  order  of  sessions,  there 
would  be  this  absurdity,  that  the  party  who  sued  it  out  would  be  liable,  under 
his  recognizance,  to  pay  costs  unless  he  got  a  judgment  set  aside  which  was  in 
his  own  favour. 

Williams  J.  concurred. 

The  court  made  the  rule  absolute  for  discharging  the  recognizances,  but, 
with  this  exception,  discharged  all  the  rules. 


**<wi  *Tte  ^mQ  v.  The  Archbishop  of  YORK,  WRIGHT,  BOWER- 
dy4J  BANK,  and  UNWIN.    May  Sth. 

In  qnare  impedit  by  the  crown  for  a  presentation  forfeited  by  simony,  the  declaration 
(of  Hilary  term,  1833)  stated  the  simoniacal  contract  to  have  been  made  between  A. 
B.  and  C,  and  the  consideration  to  have  been  the  granting  of  a  lease  of  lands,  parcel 
of  the  rectory,  at  an  inadequate  rent.  In  Hilary  vacation,  1834,  counts  were  added 
by  leave  of  a  Judge,  stating  the  contract  to  have  been  between  A.  and  B.  only,  and 
the  consideration  to  have  been  the  giving  up  part  of  the  profits  of  the  benefice,  and 
executing  a  resignation  bond : 

Held,  that  these  counts  did  not  state  a  new  cause  of  action,  and,  therefore,  might  pro- 
perly be  added  under  a  Judge's  order. 

The  court  will  not,  as  a  matter  of  course,  review  an  order  made  by  a  Judge  at  cham- 
bers. 

In  a  quare  impedit  commenced  in  this  court,(a)  by  the  Attorney-General, 
hi  the  name  of  his  Majesty,  the  issue  was  made  up  and  notice  of  trial  given 
for  the  Nottingham  Summer  assizes,  1833,  at  which  assizes  the  record  was 
withdrawn.  The  plaintiff  afterwards  took  out  a  summons  for  amending  the 
issue,  and  Littledale  J.  after  hearing  both  parties  upon  such  summons, 
made  an  order  (February  17th,  1834,)  that  the  plaintiff  should  have  leave  to 
amend,  by  adding  certain  counts  to  the  declaration,  and  that  the  defendants 
should  have  until  the  tenth  day  of  Easter  term  to  plead  de  novo,  if  they  should 
be  so  advised.  The  order  was  silent  as  to  costs.  In  Easter  term  (April  23d), 
Bowerbank  served  a  summons  for  time  to  plead,  which  he  obtained ;  and  on 
the  25th,  Wright  obtained  a  rule  to  show  cause  why  the  order  of  Littledale 
J.  should  not  be  set  aside. 

The  original  declaration  (of  Hilary  term,  1833,  delivered  in  May  of  that 
year)  contained  only  one  count,  stating  the  right  of  presentation  to  have  vested 
in  the  crown,  by  reason  of  a  simoniacal  contract,  the  parties  to  which  were, 
Wright,  the  owner  of  the  ad  vow  son,  Bowerbank,  who  at  the  time  was  entitled 
*3951  *°  ^e  next  Presentati°n> anc*  Joseph  Rolling  Unwin,  clerk.  The  ^alleged 
-J  contract  was,  that  Bowerbank  should  present  Unwin,  and  Wright  and 
Bowerbank  should  cause  him  to  be  instituted  and  inducted,  and  that  Unwin, 
in  consideration  thereof,  should  grant  Wright  a  lease  of  lands,  parcel  of  the 
rectory,  at  a  rent  below  the  annual  value ;  and  such  contract  was  stated  to 
have  been  carried  into  execution.  The  additional  counts  were  four :  First, 
stating  the  contract  to  have  been  between  Bowerbank  and  Unwin  only,  but 
with  the  privity  of  Wright.  Second,  merely  stating  the  contract  to  have  been 
between  Bowerbank  and  Unwin.  Third,  stating  the  simony  to  consist  in 
Unwin  agreeing  to  take  100/.  per  annum  only,  from  Bowerbank,  for  the  profits 
of  the  benefice.  Fourth,  stating  that  Bowerbank  took  a  resignation  bond  from 
Unwin.(i)    The  grounds  of  the  present  application  were,  that  the  Judge's 

(a)  The  king  may  bring  qnare  impedit  in  what  court  he  will.  Fits.  N.  B.  82.  (E.) 
Plowd.  244. 

(6)  See  note  b.  at  the  end  of  the  case. 
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order,  in  effect,  enabled  the  crown  to  declare  for  new  causes  of  action,  when  it 
was  too  late  to  do  so;  and  that,  at  all  events,  the  learned  judge  ought  to  have 
given  Wright  the  costs  of  preparing  for  trial  at  the  assizes. 

Hill  now  showed  cause.  The  objections  should  have  been  taken  on  the 
summons.  The  defendants  cannot  apply  now  to  set  aside  an  order,  under 
which  they  have  themselves  taken  an  indulgence.  The  crown  may  amend  at 
any  time :  The  Attorney-General  v.  Henderson,  3  Anstr.  714.  Supposing 
that  the  additional  counts  were  upon  new  causes  of  action,  the  king  is  not 
bound  by  the  statute  of  Westminster  the  second,  (13  Ed.  1,  si  1,  c  5,  s.  2,) 
which  limits  the  time  for  bringing  quart  impedit  *to  six  months. (a)  r*&oft 


But  the  causes  of  action  are  not  different ;  they  only  vary  the  mode  of 
stating  one  and  the  same  cause.  As  to  the  costs  of  withdrawing  the  record, 
the  court  cannot  order  the  king  to  pay  costs.  And  if  this  were  otherwise,  there 
was  no  ground  for  requiring  them,  since  the  crown  was  not  applying  for  an 
indulgence,  but  exercising  a  prerogative. 

White,  contra.  In  the  Attorney-General  v.  Henderson,  3  Anstr.  714,  the 
crown  paid  costs,  even  on  moving  to  amend  a  revenue  information  in  the  Ex- 
chequer. The  crown  here  ought  not  to  have  been  allowed  to  make  the  amend- 
ments, for  the  new  counts  introduce  new  causes  of  action  The  first  additional 
count  states  a  contract  between  Bowerbank  and  Unwin,  with  the  privity  of 
Wright,  and  for  his  benefit.  If  that  is  not  an  agreement  with  Wright  (which 
may  be  a  question,  and  in  which  case  the  count  does  not  differ  from  the  pre- 
ceding one),  it  is  an  agreement  between  different  parties  from  those  mentioned 
in  the  former  count,  and  therefore  a  distinct  contract,  and  a  separate  cause  of 
action.  The  parties  mentioned  in  the  subsequent  counts  are  also  different 
from  those  in  the  first.  [Patteson  J.  No  doubt  they  state  different  con- 
tracts, but  that  does  not  make  the  cause  of  action  different.  The  cause  of 
action  is  the  recovery  of  the  presentation.  Only  one  thing  can  be  recovered.] 
But  the  ground  assigned  is  different.  [Patteson  J.  It  is  only  a  different 
mode  of  laying  the  same  ground  of  action,  namely  the  right  of  presentation  by 
*reason  of  a  simoniacal  contract,  which  contract  is  differently  described  rttoQ-r 
in  the  different  counts.]  This  is  a  penal  proceeding,  and  in  Wright  t?.  •• 
Ager,  5  B.  Moore,  830,  the  Court  of  Common  Pleas  would  not  allow  new 
counts  to  be  added  in  a  penal  action,  after  the  second  term.  [Patteson  J. 
The  attempt  there  was  to  add  counts  on  a  different  statute,  and  for  a  different 
penalty.] 

Lord  Denman  C.  J.  This  was  an  application  to  a  judge  at  chambers  for 
an  indulgence  and  an  exercise  of  his  discretion  The  court  has  hardly  autho- 
rity to  interfere,  at  least  it  could  not  do  so  with  propriety.  I  must,  however, 
add,  that  I  think  the  learned  judge  did  rightly  in  allowing  the  amendment, 
and  that  he  could  not  impose  the  oondition  of  costs  being  paid  by  the  crown  in 
respect  of  the  bygone  transaction.    The  rule  will  be  discharged. 

Littledale  J.  concurred. 

Patteson  J.  I  am  of  the  same  opinion,  and  I  must  protest  against  the 
doetrine  being  received,  that,  wherever  a  judge  has  exercised  his  discretion 
upon  a  matter  brought  before  him  at  chambers,  his  decision  may  be  reviewed 
by  the  court  on  motion.  If  this  were  allowed,  every  order  made  at  chambers 
might  be  brought  before  the  court. 

Williams  J.  concurred. 

The  court  discharged  the  rule,  but  allowed  the  costs  of  amendment  as  of 
course,  (ft) 

(a)  The  statute  does  not  bind  the  King.  Bro.  Abr.  Qnare  Impedit  pi.  89.  Plowd. 
244.  Nor  any  otbor  person  in  the  cose  of  simony.  Winehcombe  v.  Poileaton,  Noj's 
Rep.  26.    8.  G.  Hob.  167,  ed.  1671.     8ee  Via.  Abr.  Presentation  T.  e. 

(b)  The  original  declaration  and  additional  counts  in  the  above  case  were  aa  follows: 
(8ee  the  reference  to  precedents,  in  10  Wentw.,  Index  to  the  title  Quare  Impedit,  pp. 
xiii.,  xW.) 
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*8981  *"  Nottinghamshire,  to  wit  Edward  Archbishop  of  York,  John  Wright,  the 
J  Rev.  William  Bowerbank,  and  the  Rev.  Joseph  Rolling  Unwin,  were  summoned 
to  answer  to  our  Lord,  the  now  King  in  a  plea  that  they  permit  him  to  present  a  fit 
person  to  the  church  of  the  rectory  of  Langar  in  the  county  of  Nottingham,  which  is 
yoid,  and  in  his  gift,  Ac.  And  whereupon  the  said  Lord  the  King,  by  Sir  William 
Home,  Knt,  Attorney  General  of  the  said  Lord  the  King,  who  for  our  said  Lord  the 
King,  prosecutes  in  this  behalf,  says," — (The  declaration  then  proceeded  to  state  that 
the  Lord  Viscount  Howe,  now  deceased,  being  seized  in  fee  of  the  advowson,  presented 
Edward  Gregory  his  clerk,  who  on  such  presentation  was  admitted,  Ac.  That  Lord 
Howe's  interest  in  the  advowson  came  by  assignment  to  the  said  John  Wright,  who 
thereby  became  seised  of  the  advowson  in  fee :  and  that  afterwards,  to  wit,  &c.  a  part 
of  the  estate,  Ac.  of  Wright,  in  the  advowson,  to  wit,  the  right  to  the  then  next  presen- 
tation, came  by  grant  to,  and  Tested  in,  the  said  William  Bowerbank ;  and  that  the 
church  afterwards  became  vacant  by  the  death  of  Edward  Gregory.  The  declaration 
then  went  on  as  follows : — )  "  And  the  said  Attorney  General  further  saith,  that  the 
said  church  of  the  rectory  of  L.  was  and  is  a  benefice  with  the  cure  of  souls,"  (in  the 
third  additional  count  it  was  stated  to  be  of  large  yearly  value,  to  wit,  of  the  yearly 
value  of  600/. ;)  "  and  after  the  death  of  the  said  E.  G.,  and  after  the  said  church  so 
became  vacant,  and  whilst  the  same  continued  so  vacant  as  aforesaid,  and  whilst  the 
said  John  Wright  and  William  Bowerbank  were  so  interested  in  the  said  advowson  as 
aforemtid,  to  wit,  on,  Ac.  (December  19th,  1824),  it  then  and  there  belonging  to  the 
said  William  Bowerbank  to  present  a  fit  person  to  the  said  church,  to  wit,  at,  Ac,  a 
certain  corrupt,  simoniacal,  and  unlawful  contract  and  agreement  was  made  by  and 
between  the  said  John  Wright,  and  the  said  William  Bowerbank,  and  the  said  Joseph 
Rolling  Unwin,  contrary  to  the  statute  in  that  case  made  and  provided,  that  Is  to  say, 
that  for  and  in  consideration  of  the  said  J.  R.  U.  then  and  there  corruptly,  simoniacally, 
and  unlawfully  bargaining  and  agreeing  with  the  said  J.  W.  and  W.  B.,  that  the  said 
J.  R.  U.  should  grant  and  execute  a  certain  corrupt,  simoniacal,  and  unlawful  lease  to 
the  said  J.  W.,  to  wit,  a  lease  as  hereinafter  mentioned,  the  said  W.  B.  should  present, 
and  that  the  said  J.  W.  and  W.  B.  should  cause  and  procure  the  said  J.  R.  U.  to  be 
instituted  and  inducted  into  the  said  church  ;  and  that  forthwith  after  such  presenta- 
tion, institution,  and  induction,  he  the  said  J.  R.  U.  should  and  would,  in  consideration 
•f  such  presentation,  and  of  having  been  bo  caused  and  procured  to  be  instituted  and 
inducted  as  aforesaid,  make  and  execute,  and  seal  and  deliver  to  the  said  J.  W.  as  his 
act  a\nd  deed,  a  lease  for  a  certain  term,  to  wit,  for  the  term  of  ninety-nine  years,  in 
case  the  said  J.  R.  U.  should  so  long  live  and  continue  rector  of  the  said  rectory,  of 
divers,  to  wit,  824  acres  of  the  lands,  parts  and  parcels  of  the  said  rectory,  at  a  much 
less  rent  than  the  same  were  then  and  there  reasonably  worth,  to  wit,  at  the  annual 
rent  of  170/.  when  in  truth  and  'in  fact  the  same  were  then  and  there  reasonably  worth 
*ft9Q1  *  roucD  greater  and  larger  annual  #rent,  to  wit,  the  annual  rent  of  600/.,  con- 
J  trary  to  the  statute  in  such  case,  Ac  And  thereupon  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  Ac,  the  said  J.  R.  U.  was  presented  to  the  said  church 
by  the  said  W.  B.,  and  he  was  then  and  there  instituted  and  inducted  into  the  said 
church  as  rector  thereof,  in  pursuance  of,  and  upon  and  in  furtherance  of,  the  said 
corrupt,  simoniacal,  and  unlawful  terms  aforesaid,  and  contrary  to  the  said  statute. 
And  thereupon  the  said  J.  R.  U.,  in  further  pursuance  of  and  in  furtherance  of  the  said 
corrupt,  simoniacal,  and  unlawful  contract  and  agreement,  afterwards,  to  wit,  on,  Ac. 
(February  12th,  1825),. at,  Ac,  did  make,  and  execute,  and  seal,  and  as  his  act  and 
deed,  deliver  to  the  said  J.  W.  such  corrupt,  simoniacal,  and  unlawful  lease  as  aforesaid 
for  the  said  term,  and  of  the  said  lands,  parts  and  parcels  of  the  said  rectory,  and  at 
and  for  the  said  small  and  unreasonable  rent  as  aforesaid,  that  is  to  say,  a  lease  thereof 
from  the  said  J.  R.  U.  to  the  said  J.  W.,  to  hold  the  same  to  the  said  J.  W.  as  from  the 
11th  day  of  October  then  last  past,  for  and  during  and  unto  the  full  end  and  term  of 
ninety-nine  years  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  in  case  the 
said  J.  R.  U.  should  so  long  live  and  continue  rector  of  the  said  rectory  of  Langar,  at 
and  under  the  said  small  and  unreasonable  rent,  to  wit,  the  yearly  rent  of  170/.,  con- 
trary to  the  said  statute,  and  the  said  J.  W.  then  and  there  accepted  and  received  the 
same  from  the  said  J.  R.  U.  upon  and  in  pursuance  of  the  said  corrupt,  simoniacal,  and 
unlawful  contract  and  agreement  as  aforesaid,  contrary  to  the  said  statute,  and  where- 
upon and  whereby  the  said  last  mentioned  presentation,  institution  and  induction  then 
and  there  became,  and  were  and  are  respectively  wholly  void,  and  whereby  the  said 
church  was  and  continued  so  vacant  as  aforesaid.  And  the  said  Attorney  General  fur- 
ther saitb,  that  the  said  church  having  become  so  vacant  by  the  death  of  the  said 
Edward  Gregory  as  aforesaid,  and  by  reason  of  the  said  several  premises,  it  thereupon 
did  then  belong  to  our  said  late  Sovereign  Lord  George  the  Fourth,  and  now  belongs  to 
our  Lord  the  now  King,  to  present  a  fit  person  to  the  said  ohurch  so  void ;  but  that  the 
•aid  archbishop,  and  the  said  J.  W.,  and  W.  B.,  and  J.  R.  U.  unjustly  hinder  the  said 
Lord  the  now  King  from  presenting  a  fit  person  to  the  said  churoh. 


198  Middleton  v.  Lambert.     E.  T.  1834.  [399 

The  second  (and  first  additional)  count  stated,  that  "  a  certain  corrupt,  simoniacal, 
and  unlawful  contract  and  agreement  was  made  by  and  between  the  said  W.  Bowerbank 
and  the  said  J.  R.  Unwin,  [with  the  privity,  consent,  and  approbation  of  the  said 
John  Wright]  that  the  said  W.  B.  should  present  the  said  J.  R.  U.  to  the  said  church  so 
being  vacant  as  aforesaid,  and  cause  and  procure  him  to  be  instituted  and  inducted  into 
the  same  church,  and  that  in  consideration  thereof  the  said  J.  R.  U.  should  make  and 
execute,  and. seal  and  deliver  to  the  said  J.  W.  as  his  act  and  deed  a  lease,"  &c  The 
rest  of  the  count  did  not  materially  differ  from  the  first 

The  third  count  was  similar  to  the  second,  only  omitting  the  words  between  brackets. 

*The  fourth  count  began  like  the  preceding  ones,  and,  after  an  averment  that  r»4O0 
the  said  church  of  the  rectory  of  L.  was  and  is  a  rectory  with  the  cure  of  souls,  t 
of  a  large  yearly  value  to  wit,  &c.  went  on  to  state  a  contract  between  Bowerbank  and 
Unwin,  &c.  "  and  oause  and  procure  him  to  be  instituted  and  inducted  into  the  same 
ohurch,  and  that  the  said  J.  R.  U.  should  take,  have,  and  receive  to  his  own  use  a  part 
only  of  the  yearly  profits  of  the  said  benefice,  to  wit,  the  sum  of  1001.  a  year,  part 
thereof,  and  that  the  said  W.  B.,  in  consideration  of  his  presenting  the  said  J.  R.  U.  to 
the  said  church  so  being  vacant  as  aforesaid,  and  causing  and  procuring  him  to  be 
instituted  and  inducted  into  the  same  ohurch,  should  take,  have,  and  receive  to  his  own 
use  the  residue  of  the  profits  of  the  said  benefice,  contrary  to  the  statute  in  such  cases," 
&o.  And  after  stating  the  presentation,  institution  and  induction,  in  pursuance  of  the 
contract,  it  went  on  to  allege  that  Unwin,  in  further  pursuance,  &o.  afterwards,  to  wit, 
on,  &c.  "  and  from  thence  for  a  long  spaoe  of  time,  to  wit,  for  the  space  of  four  years 
then  next  following,  did  take,  have,  and  receive  to  his  own  use  a  part  only  of  the  yearly 
profits  of  the  said  benefice,  to  wit,  the  sum  of  100/.  a  year,  part  thereof;  and  the  said 
W.  B.  in  further  pursuance,  Ac.  did,  during  all  the  time  last  aforesaid,  take,  have,  and 
receive  to  his  own  use  the  residue  of  the  profits  of  the  said  benefice,  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  of,  &c.  to  wit,  at,  &o.  contrary  to  the  said  statute." 
Whereupon  and  whereby  the  presentation,  &c.  became  void,  &c.    Conclusion  as  before. 

The  fifth  oount  stated  the  contract  to  be  between  Bowerbank  and  Unwin,  that  Bower- 
bank should  present,  &o.  (as  before)  and  that  in  consideration  thereof,  Unwin  "should 
make  and  seal,  and  as  his  act  and  deed  deliver  to  the  said  W.  B.  a  certain  writing 
obligatory  in  a  large  penal  Bum,  to  wit,  the  penal  sum  of  5000/.  of  lawful  money,  &c., 
conditioned  (amongst  other  things)  for  his,  the  said  J.  R.  U/s  resigning  the  said  benefice 
within  six  months  after  notice  in  writing  for  that  purpose  from  the  said  W.  B.,  contrary 
to  the  statute  in  such  case,"  &e.  It  then  alleged  the  presentation,  institution,  and 
induction,  in  pursuance  of  the  last  mentioned  contract ;  and  that  J.  R.  U.,  in  further 
pursuance  of  the  same,  afterwards,  to  wit,  on,  &c,  "  did  make  and  seal,  and  as  his  act 
and  deed  deliver  to  the  snid  W.  B.  a  certain  writing  obligatory  in  a  large  penal  sum,  to 
wit,  the  penal  sum  of  6000/.  of  like  lawful  money,  conditioned  (amongst  other  things) 
for  his  the  said  J.  R.  U.'s  resigning  the  said  benefice  as  aforesaid;  and  the  said  W.  B. 
then  and  there  accepted  and  received  the  said  writing  obligatory  of  and  from  the  said 
J.  R.  U.,  upon  and  in  further  pursuance  of  the  said  last  mentioned  corrupt,  simoniacal, 
and  unlawful  contract  and  agreement,  contrary  to  the  said  statute ;  whereupon  and 
whereby,"  &c.    The  rest  of  the  count  was  like  the  preceding. 

The  declaration  conoluded : — "  Whereupon  the  said  Attorney  General  saith  that  the 
said  Lord  the  King  is  prejudiced,  and  hath  sustained  damage  to  the  amount  of  1000/., 
and  this  he  is  ready  to  verify." 

*The  pleas,  pleaded  before  the  adding  of  the  new  counts,  were, — a  disclaimer  by  r*40i 
the  Archbishop ;  pleas  by  Wright  and  Bowerbank,  traversing  the  simoniacal  con-  <» 
tract  between  Wright,  Bowerbank,  and  Unwin ;  plea,  by  Unwin,  the  same,  with  a  protes- 
tando  (but  see,  now,  the  First  General  Rules  of  Pleading,  Hil.  T.  4  W.  4,  No.  12.  6  B. 
&  Ad.  ».),  as  to  several  of  the  other  matters  alleged  in  the  first  count. 

Subsequently  to  the  decision  above  reported,  Mr.  Unwin  vacated  the  living,  and  the 
oause  was  never  tried. 
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The  Right  Honourable  GEORGE  Lord  Viscount  MIDDLETON,  Sir 
GEORGE  SHIFFNER,  Baronet,  and  INIGO  THOMAS,  Esquire,  v. 
WILLIAM  LAMBERT. 

Under  charters,  granting  to  a  dean  and  chapter,  "that  they  and  all  their  men  shall  he 
quit  of  toll,  passage,  cheminage,  &c.  in  city  and  borough,  fair,  and  market,  in  the 
passage  of  bridges,  and  all  ports  of  the  sea,  in  all  places  throughout  England,"  their 
lay  tenant  of  lands  included  in  the  charters  is  exempt  from  market  toll  and  toll 
traverse,  not  only  for  articles  going  to  or  coming  from  the  lands  for  the  neoessary 
manuranoe  and  enjoyment  of  them,  bnt  also  for  goods  sent  out  or  ooming  in  for  the 
purpose  of  merchandize 

Quaere,  whether,  in  the  latter  case  the  exemption  could  have  been  claimed  by  ecclesias- 
tical persons. 

Quaere,  also,  whether  the  exemption  from  toll  claimable  at  common  law  by  ecclesiastical 
persons  and  tenants  in  ancient  demesne,  extends  to  goods  bought  and  sold,  or  carried, 
for  the  mere  purpose  of  trade. 

Debt  for  the  several  sums  of  ?d.  and  3<7.,  for  tolls  alleged  to  be  due  from 
the  defendant  for  the  passing  of  carts  laden  with  ale  or  beer,  and  drawn  by 
two  horses,  on  the  31st  of  May,  1830,  and  the  23d  of  June,  1830;  and  also 
the  full  sum  of  4</.  for  the  toll  for  the  passage  of  certain  sheep  on  the  said  23d 
of  June.  Plea,  the  general  issue.  On  the  trial  at  York,  at  the  Spring  assises 
1832,  before  Alderson  J.,  a  verdict  was  found  for  the  plaintiffs  for  the  sum  of 
6</.,  the  amount  of  the  toll  for  the  passage  of  the  carts,  and  for  the  defen- 
dant as  to  the  other  tolls,  with  leave  for  the  defendant  to  enter  a  verdict  gene* 
rally,  and  for  the  plaintiffs  to  increase  the  verdict  by  the  toil  for  the  sheep, 
subject  to  the  opinion  of  this  court  upon  the  following  case  : — 
♦4021  ^ne  P^iutiff8  derived  title  from  the  crown  to  the  ^following  tolls  at 
-*  Boroughbridge,  payable  as  tolls  traverse,  viz.  3d.  for  every  loaded  cart, 
and  &d.  for  every  score  of  sheep.  They  proved,  as  in  the  case  of  Pelham  v. 
Pickersgill,  1  T.  K  660,  (in  which  the  right  to  the  toll  in  question  was  argued 
and  established),  that  the  manor  of  Boroughbridge  was  parcel  of  the  posses- 
sions of  the  crown  at  the  Conquest,  and  continued  to  be  parcel  of  the  posses- 
sions of  the  crown  of  England  and  of  the  duchy  of  Lancaster  respectively,  to 
the  reign  of  King  Charles  the  First,  who  severed  the  manor  from  the  tolls, 
which  had  been  annexed  to  the  duchy  of  Lancaster,  under  which  the  plaintiffs 
now  claimed  as  lessees. 

The  defendant  did  not  deny  the  general  right  of  the  plaintiffs  to  take  the 
tolls  abovementioned,  but  claimed  a  special  exemption  under  several  grants  and 
confirmations  from  the  crown,  and  in  support  of  such  claim  he  gave  in  evi- 
dence various  charters ;  and  first  a  charter  of  33  Edw.  l.(a),  inspecting  and 
confirming  a  charter  of  Henry  3.,  inspecting  and  confirming  a  charter  of 
Henry  1 .,  which  last  charter  (as  recited)  contains  the  following  amongst  other 
clauses. 

"Henricus  rex  Angliae,  archiepiscopis,  episcopis,  abbatibus,  consulibus, 
proceribus,  et  universis  fide li bus  suis  Francis  et  Anglis  totius  Angliae,  salutem. 
Poescssiones  et  dignitates  et  libertatis  consuetudines  quas  habuit  Eboraci 
Ecclesia,  concedo,  et  regiH  auctoritate  prassenti  cart&  confirmo,  sicut  hie  sub- 
acripUB  sunt.  Sub  regibus  antiquis  et  archiepiscopis,  et,  quod,  plerique  memi- 
♦1031  n*88e  P0881111*'  Edwardo  rege  et  Aid  redo  archiepiscopo,  fuit  Ecclesise 
J  Sancti  Petri  consuetudo  egregiae  *libertatis."(&) — "  Canonici  Su-  Petri 

(a)  The  copy  used  by  the  plaintiffs  purported  to  be  taken  from  the  original  record  of 
Chancery  preserved  in  the  Tower. 

(6)  The  charter  proceeds  as  follows: — "Si  qnis  enim  qnemblibet,  cujnscunque 
frcinoria  ant  flagitii  ream  et  convictum  infra  atrium  ecclesis»  caperet  et  retineret, 
naiverseli  jndicio  sex  centum  emendebat  8i  vero  infra  ecelesiam,  dnodecem  hnn- 
dreth ;  infra  Eboracum,  octodecem.    Poenitentia  qnoque  de  singulis,  sicut  de  aacrilr  ~**- 
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in  Hird(a)  id  est  domestic*  yel  intrinsic*  familis  appellabantnr.  Terra 
Canonicornm  proprie  Mensa  S*  PetrL(fc)  Deniqne  si  quid  in  ecclesift,  vel  in 
cimiterio,  Tel  in  domibus  canonicornm,  Tel  in  terns  eorum,  injuste  agerent  ant 
ipsi  canonici  adversus  se  invicem,  ant  adversus  alios,  Tel  alii  adversus,  cano- 
nicos,  Tel  adversus  alios,  forisfactura  nulla  archiepiseopo  sed  tota  canonicis 
judicabatur.  Archiepiscopns  antem  in  rebus  canonicornm  hoc  tantuin  juris 
habebat,  quod,  defancto  canonioo,  ipse  aliis  pnelationes,  et  prssbendas 
praebeat;  nee  tamen  sine  consilio  et  assensu  decani  et  capitnli.  Si  verd 
archiepiscopns  adversus  apostolicum  Tel  regem  committeret,  ad  quod  redi- 
mendnm  Tel  pacificandum  pecunia  opus  esset,  nihil  tamen  canonici  archiepis- 
eopo, prater  suam  voluntatem,  darent;  et  pecunia  canonicornm  et  hominum 
eornm  pro  commisso,  Tel  debito  archiepiscopi.  nee  etiam  innaminm  caperetnr. 
Habebant*  canonici  in  domibus,  et  in  terris  suis,  soecam,  et  saccam,  r*A(\± 
tol,  et  theam,  intol  et  uttol,  et  infangentheof,  et  omnes  easdem  L 
honoris  et  libertatis  consuetudines,  quas  ipse  rex  in  terris  suis  habebat,  et 
quas  archiepiscopus  de  Domino  Deo  et  de  rege  tenebat :  hoc  .etiam  amplius, 
quod  nemo  de  terra  canonicornm  S.  Petri  wapentacmot,  nee  tridingniot,  nee 
schiresmot  sequebatur:  sed  calumpnians  ant  calumpniatus,  ante  ostium 
monasterii  S.  Petri  rectitudincm  et  recipiebat,  et  faciebat  Hoc  antem  a  reli- 
giosis  principibus,  et  bonis  antecessoribus,  sic  provisum  est,  quatenus  canonici 
placitantes,  pulsato  signo,  ad  boras  canonicas  citd  possent  regredi ;  archiepis- 
eopo Terd  per  seneschallos,  et  praefectos,  et  milites  suos,  facilius  erat  prssdicta 
placita  sequi,  et  tenere.  Si  ver6  aliquis  terram  aliquam  Sancto  Petro  daret, 
yel  venderet,  nemo  postea  soecam  Tel  saccam,  tol,  aut  theam  in  illft  clamabat ; 
sed  easdem  consuetudines,  quas  et  alia  terra  Sancti  Petri,  ista  habebat ;  tan  turn 
anions  et  reverential  antecessores  nostri  huic  sanctse  principis  apostolornm 
ecclesiso  deferebant"(c) 

The  case  then  set  out  a  part  of  the  charter  of  Henry  *the  Third  (as  r*405 
recited  in  that  of  Edward  the  First),  which,  after  ratifying  and  con-  ■- 
firming  the  grant,  and  confirmation  in  the  preceding  charters,  and  the  liberties 
therein  contained  and  used  by  the  said  church  down  to  that  time,  proceeds  :— 
"  Et  ad  declarationem  qnarundam  libertatum  in  eadem  carta  sub  quibnsdam 
generalitatibus  contentarum,  et  concessionem  libertatum  uberiorem,  concedimus 
oecano  et  capitulo  ejusdem  ecclesise,  et  hac  carta  nostr&  confirmamus  pro  nobis 

injuncta,  in  hundreth  octo  libra  continetur.  Quod  si  aliquis,  vesano  apiritus  agitato, 
diabolico  ansa  quemquam  capere  prsesumeret  in  cathedra  lapidea  juxta  altare,  qaam 
Anglici  vocant  Fridstoll,  id  est  cathedra  quietudinis  vel  pacis,  hujua  tarn  flagitiosi 
sacrilegii  emendatio  sub  nollo  judicio  erat,  sub  nullo  pecunia)  numero  claudebatur;  sed 
apod  Anglos,  Botele«,  hoc  est,  sine  emendi,  vocabatur.  Em  emends  nihil  ad  archiepis- 
eopum,  sed  ad  canonicos  pertinebaat.  Canonici  Sancti  Petri/'  Ac  (as  above.  The  next 
three  lines  are  printed  without  punctuation,  exactly  as  they  appear  in  the  plaintiffs* 
copy.)  The  whole  is  set  out,  (but  with  some  slight  Tariations),  in  Dugdale's  Monaa- 
ticon,  voL  vi.  p.  1180,  (ed.  1828,  by  Caley,  Ellis,  and  Bandinel,)  from  a  reg  star  in  the 
possesion  of  the  dean  and  chapter  of  York. 

(a)  See  Spelman's  Glossary,  8d  ed.  in  voc  Hint 

(6)  As  to  land  "  mens*  unita,"  see  the  judgment  of  Sir  W.  Scott,  in  the  Duke  of 
Portland  p.  Bingham,  1  Hogg.  Consist,  Ben.  164. 

(c)  The  remaining  part  of  the  charter  is  as  follows: — "Quando  autem  rex  congre- 
gabat  exercitum,  unua  homo  tantum  praeparabatur,  de  tota  terra  canonicornm,  cum 
vexillo  Sancti  Petri,  qui,  si  burgenses  in  exercitum  irent,  dux  et  signifer  eos  prmcederet ; 
sine  burgensibua  vero  nee  ipse  iret.  Hano  etiam  eonsaetudinem  sive  dignitatem  habe- 
bant canonici  Sancti  Petri  ab  aateceasoribua  regions,  nominatim  quoque  a  rege  Edwardo, 
coneessam,  et  eonfinnatam,  ut  nullus  de  familia  regis,  vel  de  exercitu  ejus,  in  propriis 
domibus  canonicornm,  nee  in  civitate,  nee  extra,  hospitetur.  Ubicunque  fit  duellum 
Eboract,  juramenta  debent  fieri  super  textum  vel  super  reliquiae  eccleaim  Sancti  Petri ; 
et  facto  due  lo,  victor  anna  victi  ad  ecclesiam  S.  Petri  offerat,  gratias  agens  Deo  et 
Sancto  Petro  pro  victoria.  Si  canonici  vel  homines  eorum  clamorem  fecerint  in  placitia 
regis,  clamor  eorum  ante  omnem  causam  terminetur,  quantum  potest  terminari,  servatA 
eccleaisB  dignitete.  Testibus,  Archiepiseopo  Eborac.  W.  Giifbrd  episeopo  Wynton.  R. 
Bloet,  episeopo  Lincoln.  R.  Fbunbard,  episeopo  Dunelm.  W.,  eomite  de  Warenni. 
B.  Basset.    G.  BideU.    8.  fitio  Sigulfi.    Apud  Wynton." 
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etlueredibusno8tri8,quod  ipsi  decanus  et  capitulum  habeant  omnia  amerciamenta 
omnium  hominum  suorum  ad  ipaoe  decanum  et  capitulum  et  Bingulos  canonicos 
pertinentinm,  et  fines  pro  eisdem  amerciaments." — "  Volumus  etiam  et  conee- 
dimus  pro  nobis  et  haeredibus  nostris,  quod  iidem  decanus  et  capitulum  et 
anguli  oanonici  atque  eorum  successores  et  eorum  homines  universi  sint  quieti 
in  ciritate  et  burgo,  in  foris  et  nundinis,  in  transitu  pontium  et  maris  portuum, 
etin  omnibus  locis  per  totam  Angliam,  Hiberniam,  et  Walliam,  et  omnes  terras 
et  aquas  nostras,  de  quolibet  theolonio,  tallagio,  passagio,  pedagio,  lastagio, 
staUagio,  hydagio,  wardagio,  operibus  et  auxiliis  castellorum,  murorum, 
pontium  et  paroorum,  walliarum,  fossatorum  et  vi variorum,  navigio,  domuum 
regalium  sadificatione,  et  omnimoda  operatione  et  custodia  castrorura,  et  de 
omni  carreio  et  summagio,  nee  eorum  carri,  carrectse  aut  qui  capiantur  ad 
aliqaa  carriagia  facienda,  et  quod  silvas  eorum  ad  praedicta  opera,  Tel  aliqua 
alia,  nullo  modo  capiantur.  Et  quod  sint  quieti  de  omnibus  geldis,  danegcldis, 
fengeld,  horngeld,  forgeld,  penygeld,  tethyngpeny,  hundredpeny,  miskening, 
chevagio,  cheminagio  et  herbogio,  et  de  vectigalibus  et  tributis,  et  exercitu  et 
•4061  eclu'tfttu' et  de  omni  terreho  serritio*  et  seculari  exactione,  salvo  servitio 
-*  nnius  signiferi  secundum  quod  continetur  in  prescripts*  cart&  prsafati 
regis  Henrici,  proavi  nostri."(ci)  The  charter  of  Edward  I.  con&med  the 
preceding  charter. 

The  defendant  next  proved  certain  proceedings  in  quo  warranto  before 
the  justices  in  eyre,  in  the  third  Edward  III.  By  those  proceedings  it 
appeared  that  the  dean  and  chapter  of  the  church  of  St.  Peter,  York,  were 
summoned  to  answer  by  what  warrant  they  claimed  certain  liberties.  The 
defendants,  in  their  plea,  set  out  various  clauses  of  the  aforesaid  charter  of 
Henry  III.,  with  confirmation*  thereof;  and  further  set  out  a  clause  contained 
ro  a  charter  of  10  Edward  II.  (which  they  proffered  in  court,)  and  which 
clause  is  as  follows : — 

"  Prasterea,  cum  in  carta  domini  Ed  ward  i,  quondam  regis  Anglue,  patris 
♦4071  Domini  regis  nunc,  quam  proferunt,  *inter  csetera  contineatur  base  vide* 
•*  licet  clausa  in  haec  verba,  &c.  Ac  quidam  voluntarie  intentes  (Sic.) 
libertates  et  quietantias  prssdictas  indebite  pro  viribus  impugnare  asserant,  et 
malitiose  pr&tendant  libertates  et  quietantias  illas  decano  et  enpitulo  pro  se  et 
nativis  suis  tan  turn  modo,  et  non  pro  libre  tenentibus  suis  concessas  fuisse,  et 
eas  ad  dictos  nativos  et  non  libere  tenentes  referri  debere  :  Idem  dominus  rex 
pater,  &c.,  volens  hujusmodi  ambiguitatem  amovere,  et  securitati  eorundem 
decani  et  capituli  ac  hominum  et  libere  tenentium  suorum  in  hac  parte  provi- 
ders, concessit  et  declaravit  pro  se  et  haeredibus  suis,  quod  libertates  et  quie- 
tantisB  praedictss  tarn  pro  libere  tenentibus  i  psora  m  decani  et  capituli  quam  pro 
caeteris  hominibus  suis  intelligentur :  Et  quod  iidem  decanus  et  capitulum  et 
sucoessores  sui  praedicti  omnibus  et  singulis  libertatibus  et  quietantiis  praedictis 

(«)  The  charter  then  went  on  In  the  following  words,  which  were  set  out  in  the  case :  "  Et 
simihter,  quod  in  perpetuum  sint  quieti  de  sectis  Comitatuum,  Hundredorum,  Wapenta- 
gioram,  et  Trithingorum,  et  de  murdro  et  latrocinio,  escapio  et  concelamento,  et  ham* 
•okne,  gritbbrech,  blodwyte,  fitwyte,  forstall,  leyrwite,  hengwyte  et  wardpeny,  et  bord- 
halpeny,  et  de  omnibus  auxiliis  vicecomitum  et  ministrorum  suorum,  et  de  scutagiis  et 
awisis,  et  recognltionibus  inquisition!  bus  et  summonitionibus,  nisi  pro  libertate  et  negotiis 
eederis  EboracL  St  tuocsi  sit  placitum  inter  homines  pradictm  ecclesiss  et  canonicos, 
vel  inter  canonicos  per  se  vel  inter  homines  per  se  ex  utraque  parte,  omnes  de  assisa  sint 
de  libertate  predicts?  ecclesi®,  Tel  de  libertate  heat»  Marin  Eboraci,  si  illi  non  sufficiant. 
Si  vero  inter  decanum  et  capitulum  vel  eorum  aliquem,  canonicos  singulos  vel  eorum 
homines,  et  aliquem  qui  non  sit  de  libertate,  assisa  debeat  arrainiari  et  capi,  medietas 
assists  sit  de  hominibus  libertatis  predicted  ecclesise,  et  alia  medietas  de  forinsecis.  Et 
quod  idem  decanus  et  capitulum  habeant  curiam  suam  et  justitiam,  cum  socco  et  sacca, 
tol  et  theam,  et  infangenethef  et  utfanpenetbef,  flemensfirtb,  ordel  et  orset,  infrn  tempos 
et  extra,  cum  omnibus  aliis  immunitatibus,  libertatibus,  conauetudinibua  et  quietantiis 
Wis." 

For  explanations,  or  notices,  of  the  more  unusual  words  in  the  above  charters,  see 
Cowell's  Interpreter,  Spelman's  Glossary,  and  2  Hickes's  Thesaurus,  p.  284. 
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tarn  pro  libere  tenentibus  snis  tarn  pro*  caeteris  hominibus  snis  in  perpetuum 
gaudeant  et  utantur,  sine  occasione  vel  impedimenlo  ipsius  regis  vel  hteredum 
snorum,  justieiariorum,  escaetorum,  vicecomitum,  aut  aliorum  ballivoram  sea 
ministrorum  regis  quorumcunque." 

The  record  of  the  above  proceedings,  after  setting  oat  the  plea,  proceeded : — 
"  Et  super  hoc  dominus  rex  mandavit  justiciariis  snis  hie  breve  sunm  sub 
magno  sigillo  sao  in  baoc  verba.  Edwardus,  dei  gratia,  Rex  Anglim,  dominos 
Hiberniso  et  dux  Aquitaniae,  justiciariis  suis  itinerantibus  in  comitatn  Notting- 
ham, salutem.  Cam  divers®  libertates  et  qoietantise  per  cartas  progenitorum 
nostroram  quondam  regum  Angliae  dilectis  nobis  in  Christo,  Deoano  et  capitulo 
eoclesiaa  beati  Petri  Eboraci  sint  cbncessm,  et  nos  nuper  cartas  illas  per  cartam  nos- 
tram  confirmavimns,  et  concessimus  eisdem  *quod  licet  ipsi  vel  eornm  prse-  r*  «no 
decessores  libertatibns  et  quietantiis  prodictis  antea  plene  nsi  non  faerint,  L 
iidem  tamea  decanns  et  capitnlum  et  sneeessoressni  eisdem  libertatibns  et  quietan- 
tiis extnnc  ganderent  et  uterentur,  prout  in  cartis  et  confirmatione  prodictis  ple- 
nius  continetur ;  vobis  mandamus  quod  praodictos  decanum  et  capitnlnm  ac  singu- 
lares  canonioos  ecclesi®  prodictss  libertatibns  et  quietantiis  hujnsmodi  coram 
vobis  in  i  tin  ere  pradicto  uti  et  gandere  permitiatis  et  eaa  eis  allocetis,  juxta 
tenorem  cartarum  confirmationis  et  concessionis  prodictarum.  Teste  me  ipso 
apud  Kenil worth,  vicesimo  die  Novembris,  anno  regni  nostri  tertio. 

Et  petunt  quod  libertates  et  quietantus  prsediotm  juxta  tenorem  mandati 
domini  regis  eis  allocentur.  Ita  prodicti  decanns  et  capitnlnm  ad  prasens 
eant  inde  sine  die,  salvo  jure  regis,  Ac. 

The  above  several  charters  were  further  confirmed  by  charters,  3&7R.2; 
and  the  right  to  the  tolls  was  admitted  (for  the  purpose  of  this  cause  only)  to 
have  been  in  the  crown  till  after  the  date  of  the  last  charter.  The  said  several 
charters  were  accepted  by  the  dean  and  chapter,  and  they  have  constantly  exer- 
cised the  jurisdiction  thereby  granted  to  them  within  the  liberty  of  St  Peter; 
and  they  have  been  accustomed,  for  many  years  back,  to  grant  to  the  tenants 
of  the  liberty  what  are  called  charters  of  exemption,  in  the  following  form  : — 

Liberty  of  St.  Peter  of  York. — Whereas  the  dean  and  chapter  of  the  cathe- 
dral and  metropolitical  church  of  St.  Peter  of  York,  and  their  successors,  and 
the  men  and  tenants,  and  all  other  the  inhabitants  within  the  liberty  of  the 
said  dean  and  chapter,  by  custom  before  the  reign  of  King  Edward  the  Con- 
fessor, had  and  *enjoyed  several  remarkable  liberties  and  immunities,  r*iAA 
and  were  acquitted  of  and  from  payment  of  all  and  all  manner  of  tolls,  L 
tonnage,  pontage,  murage,  pedage,  smallage,  and  stallage  whatsoever,  in  all 
fairs  and  markets  within  the  realm  of  England,  Ireland,  and  the  dominion  of 
Wales,  which  the  charter  made  to  the  dean  and  chapter  of  the  said  church  by 
King  Henry  the  First  ratifies  and  confirms,  and  the  same,  as  well  by  several 
other  charters  made  since  as  by  several  acts  of  parliament,  have  been  ratified 
and  confirmed,  as  by  the  same  charters  and  statutes  doth  fully  and  at  large 
appear :  Now  know  ye,  that  I,  Henry  John  Dickens,  Esq.,  steward  of  and  to 
the  said  dean  and  chapter,  do  by  the  authority  incident  to  the  said  office  of 
steward,  hereby  certify  to  all  whom  it  may  concern,  that  the  bearer  hereof, 
William  Lambert  of  Helperby,  common  brewer,  is  an  inhabitant  within  the 
liberty  of  the  said  dean  and  chapter,  and  is  to  have  and  enjoy  the  benefit  of 
all  franchises  and  privileges  within  the  said  charters  contained,  to  the  men  and 
tenants  of  the  said  liberty  appertaining,  and  is  to  be  toll  free  in  all  places  in 
England,  Ireland,  and  Wales.  In  testimony  of  which,  I  have  hereunto  set 
the  seal  of  the  said  office,  the  20th  day  of  May,  &c.     (6  6. 4.) 

The  defendant  had  one  of  these  charters  when  the  toll  in  question  was  demanded. 
He  had  resided  many  years  at  Helperby  in  the  county  of  York,  in  which  place 
the  dean  and  chapter  had  various  possessions  at  the  time  when  Domesday  Book 
was  made  out.    The  case  then  set  out  the  passage  of  Domesday  Book(a) 

(a)  Set  f  jL  $08,  of  the  copy  published  by  the  Keoord  Commission. 
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*4101  8t*^nS  ^e  ^^ntiij  and  description  of  land  held  by  the  church  of  *Sfc. 
J  Peter  in  Helperby.  (a)  Helperby  is  a  manor  within  the  liberty  of  St. 
Peter,  and  parcel  of  the  possessions  of  the  dean  and  chapter.  The  inhabitants 
of  Helperby  attend  at  the  quarter  sessions  held  for  the  liberty  of  St.  Peter,  to 
serve  on  juries  there.  The  constable  attends  there.  The  surveyors  of  high* 
ways  for  Helperby  are  appointed,  and  public  houses  licensed  there.  All  the 
land  in  Helperby  is  copyhold  of  the  manor.  The  defendant  is  lessee  for  twenty- 
one  years  of  the  manor  under  the  dean  and  chapter ;  he  has  resided  for  several 
years  in  his  own  house,  which  is  built  on  copyhold  land  held  of  the  manor, 
and  be  occupies  from  130  to  150  acres  of  land,  his  own  estate,  both  arable  and 
pistnre,  within  and  held  as  copyhold  of  inheritance  of  the  said  manor.  He 
also  carried  on  very  considerable  business  as  a  brewer  on  the  premises  so  occu- 
pied by  him,  and  during  such  his  occupation,  two  of  his  carts  laden  with  ale 
manufactured  by  him  as  a  common  brewer  for  sale,  and  half  a  score  of  sheep, 
being  a  part  of  his  farming  stock,  passed  over  the  bridge  at  Boroughbridge, 
for  which  toll  was  demanded  as  usual,  but  which  he  refused  to  pay.  The  sheep 
were  in  charge  of  the  defendant's  servant  going  to  the  fair  at  Boroughbridge. 
♦4111  ^e  cart  *an(*  Worses  were  also  driven  by  the  defendant's  servant  and 
-*  by  his  orders;  one  of  the  carts  passed  over  the  bridge  on  a  day  which 
was  neither  a  fair  day  nor  a  market  day. 

The  defendant  contended,  first,  that  the  charters  set  out  exempted  his  and 
bis  servant's  cattle  and  carriages  from  the  payment  of  any  toll  for  passing  over 
the  bridge  at  Boroughbridge,  and  that  it  was  immaterial  whether  the  goods 
conveyed  were  grown  upon  his  farm  or  not,  or  whether  the  cattle  driven  over 
the  bridge  constituted  a  part  of  his  farming  stock  or  not ;  and,  secondly,  that 
at  any  rate  the  sheep,  as  part  of  his  farming  stock,  were  exempt. 

This  case  was  argued  in  Michaelmas  term,  1833.(6) 

Slarkic  for  the  plaintiffs. — The  exemption  is  not  made  out ;  or  if  it  is,  it 
does  not  extend  to  ale  manufactured  by  a  common  brewer,  or  to  sheep  under 
the  circumstances  here  stated.  The  charters  must  be  construed  with  reference 
to  the  persons  to  whom,  and  the  exigencies  for  which  they  were  granted. 
Charters  of  this  kind,  granted  to  ecclesiastical  bodies,  exempt  them  from  toll, 
bo  far  as  it  affects  the  use  to  be  made  of  their  lands  for  their  own  immediate 
purposes,  but  not  for  trade.  It  is  so  laid  down  in  2  Roll.  Abr.  p.  202,  Pre- 
rogative le  Roy  T.  pi.  2.  "  Si  Roy  graunt  al  un  Abbot  qu'il  et  homines  sui 
sint  quieti  ab  omni  theolonio  in  omni  foro,  et  in  omnibus  nundinis,  et  in  omni 
transitu  portuum,  viarum,  et  marium  per  totum  rcgnum  nostrum  et  omnia 
mercata  sua  et  hominum  suorum,  &c,  1  Abbot  et  ses  noraes  serront  solment 
♦ipi  quieti  a  prrotatione  theolonii  in  venditionibuset  *cmptionibus  per  ipsos 
~-J  metis  de  necessarm  suis  ut  in  victu  vestitu  et  similibus :  Et  hoc  ad 
opus  proprium  ipsorura  Abbatis  et  hominum  suorum,  sed  si  pradictis  Abbas 
ant  hoxines  sui  emptiones,  seu  venditiones  facerint  ut  mercatores  communes, 
et  de  communibus  merchandisis  et  rat  ion  e  merchandisarum  faciend.  debent 
theoloniura  sicut  et  casteri  mercatores  communes  non  obstante  chart&  prce- 
dicta."  The  monasteries,  like  other  bodies  and  individuals,  used  the  markets 
and  great  fairs  for  the  purpose  of  laying  in  provisions  for  their  own  use  and 
to  keep  hospitality,  and  to  these  purposes  their  exemption  from  toll  is  referable. 

(«)  It  was  objected  in  argument  for  the  plaintiffs,  that  the  case  did  not  show  the 
lands  in  question  to  have  been  the  property  of  the  dean  and  chapter  at  the  time  of  the 
grant  of  Henry  the  First;  that  Domesday  Book  did  not  specify  the  particular  lands, 
and  that  the  benefit  of  the  king's  grant  could  not  be  extended  to  after-purchased  lands; 
to  which  point  2  Roll.  Abr.  202,  Prerogatiye  le  Roy,  (T  )  pi.  1,  was  cited.  But  it  was 
answered  that  even  if  the  description  were  not  sufficiently  particular,  the  clause  begin- 
iog  "Si  Tero  aliquis,"  &o.  in  the  last-mentioned  charter,  (ante,  page  494.)  extended 
the  privilege  to  such  lands ;  and  further,  that  the  objection  was  not  raised  at  the  trial, 
when,  if  suggested,  it  could  hare  been  met  No  notice  was  taken  of  the  point  in  the 
judgment  of  the  court 

(b)  Before  Dkrmah,  C.  J.,  Tauxton,  and  Pattxson,  Js.    Not.  19th. 
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In  Com.  D.  Ecclesiastical  persons,  (D.)  (vol.  iii.  p.  567,)  it  is  said  that  such 
persons  shall  be  discharged  of  tolls,  Ac.,  for  their  ecclesiastical  goods,  but  it  is 
afterwards  added,  that  "  toll,  &c.,  may  be  taken  of  them  if  they  merchandise ; 
for  the  writ  says,  dum  merchandizes  non  exerceant  de  eisdem"  In  2  Inst. 
221,  a  case  is  cited  of  The  Abbot  of  St.  Edward's  v.  The  Bailiffs  of  South- 
ampton, where  King  Henry  the  Third  had  granted  to  the  abbot  of  L.  and  his 
successors  "  quod  ipsi  et  homines  sui  sint  quieti  ab  omni  theolonio  in  omni 
foro  et  in  omnibus  nundinis,  &c. ,"  and  it  was  resolved  that  the  abbot  should 
have  the  privilege  by  force  of  this  general  grant  in  this  manner ;  "  quod  ipsi 
et  homines  sui  sint  quieti  h  prsestatione  theolonii  in  venditionibus  et  emptioni- 
bus  pro  suis  necessariis,  ut  in  victu,  vestitu,  et  similibus,  et  hoc  ad  opus  pro- 
prium  ipsius  abbatis  et  hominum  suorum."  Tenants  in  ancient  demesne  also 
pay  no  toll  for  things  arising  from  the  lands  h olden  by  that  tenure  ;  but  the 
same  distinction  is  applied  to  them,  and  for  a  like  reason,  2  Inst.  221:  (a)  and 
an  ancient  record  is  there  cited,  which  says,  "  quod  hi  qui  clamant  *esse  r*«  13 
imm nnes  de  theolonio  prcestando,  ut  tenentes  in  antiquo  dominico,  vel  L 
per  chartas  regum,  non  debent  distringi  pro  aliquo  theolonio  pro  merchandizis 
ad  usus  sues  proprios  emptis ;  imo  pro  merchandizis  qu'  emerint  vel  vendide- 
rint  ut  mercatores,  debent  solvere  pro  eis."  In  Bro.  Abr.  Toll,  pi.  1,  the  ex- 
emption of  such  tenants  is  said  to  be  "  pur  les  choses  provenantes  de  meemes 
les  tenements  pur  vendre  ou  achate  pur  lour  sustenance  accordant  al  quantity 
de  lour  tenements :"  and  9  H.  6,  25  is  cited. (6)  Fitzherbert  says,  (F.  N.  B. 
tit.  Writ  of  being  quit  of  Toll,  f.  228,  A.,)  that  it  appears  that  such  tenants 
"  shall  be  quit  of  toll  for  their  goods  and  chattels  which  they  merchandize 
with,  as  well  as  for  their  other  goods ;  for  the  writ  is  general,  pro  honim  et 
rebus  suis."  But  however  this  may  be  as  to  such  tenants,  the  reason  does  not 
apply  to  ecclesiastical  persons;  for  the  writ  set  out  by  Fitzherbert,  (f.  227,  F.) 
in  the  case  of  an  ecclesiastical  person,  contains  an  express  proviso  as  to  the 
goods  exempted,  "  so  that  he  do  not  exercise  any  merchandize  with  the  same.11 
The  lands  in  question  clearly  belonged  to  an  institution  in  its  nature  monastic, 
for  the  charter  of  Henry  I.  uses  these  words  of  the  property  to  which  they 
belong ;  "  terra  canonicorum  proprie  mensa  Sancti  Petri."  Such  an  institu- 
tion would  not  carry  on  trade ;  at  any  rate  not  that  of  a  common  brewer ;  (e) 
nor  can  their  privilege  from  toll  be  extended  so  far  as  to  exempt  the  ale  of 
such  a  trader.  As  to  the  sheep,  it  does  not  appear  that  they  were  bred  upon 
the  lands ;  and  at  all  events,  when  once  removed  for  sale,  they  were  like  any 
other  merchandize. 

*CoItman  contra.  The  chapter  of  Fitzherbert,  on  the  writ  of  being  p*4i4 
quit  of  toll,  gives  the  forms  of  writ  applicable  to  two  classes  of  per-  L 
sons  who  were  exempt  at  common  law,  viz.,  ecclesiastical  persons,  and  tenant* 
In  ancient  demesne.  By  the  writ  relating  to  ecclesiastical  persons,  and  Fitz- 
herbert's  construction  of  it,  their  exemption  appears  to  be  general.  Fitzher- 
bert, after  stating  that  exemption,  and  setting  out  the  writ,  adds,  (f.  227,  F.)  : 
"  But  Herle  J.  said  that  these  words,  dum  mervhnndtms  afiqva*,  Ac.,  were  of 
no  effect,  because,  by  his  opinion,  they  are  quit  of  all  things,  although  they  do 
merchandise :  but  now  the  statute  of  H.  8, 21  H.  8,  c.  13,  is,  that  they  shall  not 
merchandise.9'  As  to  tenants  in  ancient  demesne,  he  states  it  to  be  a  question 
whether  they  are  exempt  from  toll  when  exercising  merchandize,  but  adds,  aa 
his  own  opinion,  "  that  they  shall  be  quit  of  toll  generally,  although  merchan- 
dise with  their  goods,"  f.  228,  E.  It  is  true  the  contrary  has  been  held  as  to 
tenants  in  ancient  demesne,  Ward  and  Knight's  case,  1  Leon.  281 ;  Cro.  El. 
227,  S.  0. ;  and  in  the  case  of  the  Abbot  of  St.  Edward's,  2  Inst.  221,  and  2 

(a)  See  the  passage  cited  in  the  judgment  of  the  court,  post,  420. 

(b)  Page  25,  pi.  20.     See  also  Bro.  Abr.  Auncient  demesne,  pi.  22,  (citing  19  H.  fi» 
66.)  where  a  quaere  is  pat,  whether  the  tenants  shall  be  free  from  toll  of  all 
which  they  sell  and  buy  ? 

(«)  See,  bowerer,  st  21  H.  8.  c  18,  a,  82. 
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Roll.  Abr.  p.  202,  Prerogative  le  Roy,  (T»)  pi.  2,  it  seems  also  to  be  consi- 
dered that  the  exemption  of  ecclesiastical  persons  does  not  extend  to  general 
merchandise.    Bat  those  authorities  apply  to  dealings  in  a  fair  or  market,  not 
to  toll  demanded  for  passing  a  bridge.  By  the  charter  of  Henry  III.,  the  dean 
and  chapter  and  their  men  are  to  be  "  quieti  in  civitate  et  burgo,  in  foris  et 
nundinis,  in  transitu  pontium  et  maris  portuum — de  quolibet  theolonio,  tai- 
lagio,  passage),"  Ac.,  and  afterwards,  "  de  cheminagio."    Now  there  is  no  case 
in  which  the  exemption  from  toll  thorough  or  traverse  has  been  restricted  in 
♦4151  *^e  manner  "contended  for  on  the  other  side.     In  Fitzherbert's  Abridg- 
•J  ment,  Toll.  pi.  5,  (fol.  222,  a,)  toll  traverse  is  distinguished  from  mar- 
ket toll ;  it  being  there  said  that  the  king  shall  be  toll  free  in  all  markets  and 
fairs  for  buying  things,  Ac. :  but  quaere  of  toll  traverse,  if  he  shall  pay  that, 
and  semble,  be  shall.     In  the  passage  before  cited  from  Fitzh.  N,  B.  228,  E., 
it  is  said,  that  forasmuch  as  tenants  in  ancient  demesne  shall  be  quit  of  pon- 
tage, murage,  and  passage,  it  is  conceived  that  they  shall  be  quit  of  toll  gene- 
rally, although  they  merchandise  with  their  goods.     Pontage,  therefore,  (and 
so  also  toll  traverse,)  is  on  a  distinct  footing  from  market  toll.     Suppose  the 
exemption  claimed  by  a  person  travelling  on  horseback,  or  on  foot,  it  could  not 
be  asked  of  him  if  he  was  going  on  the  necessary  business  of  his  farm.  There 
is  no  authority  for  narrowing  the  effect  of  the  general  words  of  exemption  in 
tin  charter  of  Henry  IIL ;  and  if  their  import  is  to  be  cut  down,  the  plaintiffs 
are  to  do  it.     These  observations  apply  as  well  to  the  sheep  as  to  the  other 
goods;  but  in  Fitzh.  N.  B.  22b,  note  b.  a  case  is  cited,  Yearb.  7  H.  4,  44, 
where,  in  an  action  for  refusing  toll,  it  appeared  that  the  defendant,  a  tenant  in 
ancient  demesne,  bought  beasts  in  the  market,  and  used  some  for  manuring 
his  land,  and  put  some  to  pasture  to  fattened)  and  sold  them  the  next  week 
in  the  market :  the  plaintiff  offered  to  aver  that  he  bought  the  beasts  to  lesell 
them,  and  re-sold  them  after  convenient  time:  "the  defendant  demurs;  but 
the  opinion  of  the  court  being  against  him,  (the  plaintiff),  he  became  non- 
nit  :"  and  it  is  added,  "  so  that  it  seems  for  things  bought  for  their  susten- 
♦4161  ance>*  or  manuring  their  lands,  or  concerning  husbandry,  they  are  dis- 
-*  charged,  but  nbt  to  merchandise,  and  the  merchandise  of  these  is  diffe- 
rent from  other  merchandise/'  The  argument  of  Hobart  in  Ward  and  Knight's 
ease,  1  Leon.  232,  supports  the  same  proposition.     Whatever,  therefore,  might 
he  the  decision  here  as  to  the  ale,  the  sheep  were  clearly  exempt.    They  are 
stated  in  the  case  to  have  been  "part  of  the  defendant's  farming  stock,"  and 
that  allegation  is  sufficient,  at  least  in  the  absence  of  any  suggestion  that  they 
were  bought  for  the  mere  purpose  of  merchandise ;  Savery  v.  Smith,  2  Lutw. 
1146.    The  defendant  is  olearlv  within  the  description  of  "eorum  homines" 
in  the  charter  of  Henry  III.,  being  a  tenant  of  the  manor,  and  the  grant  of 
Edward  II.  (set  out  in  the  proceedings  on  quo  warranto)  declaring  "quod 
kbertates  et  quietantias  prodictm  tarn  pro  libere  tenentibus  ipsorum  decani  et 
eapituli  quam  pro  casteris  hominibns  suis  intelligantur."     That,  if  an  exten- 
sion of  the  former  grants,  was  yet  valid,  being  made  when  the  tolls  were  still 
in  the  crown. 

Starkie  in  reply.  As  to  the  distinction  taken  between  toll  traverse  and 
market  toll,  all  the  exemptions  given  by  these  charters  must  be  governed  by 
the  same  principle  :  it  cannot  be  said  that  the  grant  takes  effect  while  the 
goods  are  in  the  market,  and  ceases  to  operate  when  they  are  out  of  it.  The 
objection,  that  trading  was  not  contemplated  by  the  charters,  applies  under 
both  circumstances.  The  words  of  exemption  in  the  case  of  The  Abbot  of  St. 
Edward's,  2  Inst.  221,  were  as  large  as  those  used  here,  and  yet  were  held  not 
*4171  *°  Protect  tne  partis  *when  trading, .  The  passage,  Fitzherbert,  N.  B. 
J  f.  227,  F.,  relied  upon  on  the  other  side,  is  loose;  and  the  dictum  of 
Herle  J.  is  given  as  the  expression  of  his  opinion,  not  the  author's.  F.  N.  B. 
(a)  See  the  judgment  in  the  present  ease,  post,  421.  In  the  edit  1 794  of  Fitib,  N.  B. 
it  U  printed;  "  to  make  grases.*' 
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f.  228,  E.  refers  only  to  tenants  in  ancient  demesne.  As  to  the  question 
whether  persons  passing  on  horseback  or  on  foot  could  be  asked  for  what  pur- 
pose they  were  travelling,  it  might,  perhaps,  be  answered  (if  neoessary),  that 
the  exemption  would  not  attach  to  such  persons  if  they  were  travelling  for 
purposes  not  connected  with  the  use  of  their  lands,  according  to  the  intention 
of  the  charters.  In  the  case  cited  from  7  H.  4,  44,  it  appeared,  on  the  plead- 
ings, that  the  beasts  had  been  put  upon  the  land  with  the  intention  of  their 
being  fattened.  Here  that  is  not  shown.  In  Savery  v.  Smith,  2  Lutw.  1146, 
it  lay  upon  the  defendant  to  show  that  the  pigs  which  he  had  seized  for  toll 
were  bought  by  the  plaintiff  for  the  purpose  of  merchandise ;  he  failed  to  do 
so,  and  for  that  reason  the  plaintiff  had  judgment.  Here  facts  are  stated 
which  establish  the  claim  to  toll,  and  the  defendant  does  not  bring  himself 
within  the  exemption.     Cur.  adv.  vult. 

Lord  Den  man  0.  J.  in  this  term  (April  22d)  delivered  the  judgment  of 
the  court.  After  stating  the  nature  of  the  action,  and  the  circumstances  under 
whioh  the  special  case  was  ordered,  his  Lordship  proceeded.  The  case  stated, 
that  the  plaintiffs  established  their  title  to  the  tolls  in  question,  as  leasees 
under  the  duchy  of  Lancaster.  They  had  belonged  by  prescription  to  the 
manor  of  Boroughbridge,  which  manor  was  parcel  of  the  possessions  of  the 
crown  at  the  time  of  the  Conquest,  *and  had  continued  vested  in  the  p*i  jo 
crown  till  the  reign  of  Charles  the  First.  By  that  king  they  were  L 
severed  from  the  manor,  and  annexed  to  the  duchy  of  Lancaster. 

The  defendant,  to  prove  an  exemption  in  himself  from  the  liability  to  pay 
these  tolls,  produced  several  charters,  and,  among  others,  a  charter  of  the  33 
Edw.  1,  which  inspects  and  confirms  a  charter  of  Henry  3,  containing  a  grant 
to  the  church  of  York,  in  these  words ;  that  the  dean  and  chapter,  and  the 
respective  canons,  and  all  their  men,  (eorum  famine*  univerriy)  should  be  quit 
of  toll  and  of  other  matters,  in  city  and  borough,  in  fairs  and  markets,  in  the 
passage  of  bridges  and  ports  of  the  sea,  in  all  places  throughout  England. 
And  he  produced  some  proceedings  in  quo  warranto  before  the  justices  in  eyre 
in  the  3  Edw.  3,  wherein  was  set  out  a  charter  of  Edw.  2,  stating  that  Edw. 
1,  by  a  certain  charter,  granted  and  declared  that  the  liberties  and  quittances 
aforesaid  should  be  understood  as  well  for  the  free  tenants  (Jxberi  tenenies)  of 
the  said  dean  and  chapter,  as  for  their  other  men  (ceeteru  hominibu$),  and 
that  the  said  dean  and  chapter  should  have  and  enjoy  them  for  ever  and  for 
all.  This  record,  after  reciting  a  confirmation  by  Edw.  3,  of  the  aforesaid 
liberties,  concludes  with  the  king's  writ  for  their  allowance.  Two  confirmations 
of  all  these  charters,  by  Rich.  2,  were  shown ;  and  it  was  admitted  that  the 
right  to  the  tolls  was  in  the  crown,  jure  coronm,  till  after  the  date  of  the  last 
charter.  It  was  then  proved,  by  reference  to  Domesday,  that,  at  the  time 
that  book  was  compiled,  Helperby  was  parcel  of  the  liberty  of  St.  Peter.  The 
case  states  that  it  is  a  manor,  and  that  all  the  land  therein  is  oopyhold  of  the 
manor.  The  defendant  is  also  stated  to  be  a  lessee  for  twenty-one  years  under 
the  *dean  and  chapter,  and  occupier  of  a  copyhold  household  of  the  pMio 
manor,  and  of  1$0  acres  of  land  his  whole  estate,  within  and  held  as  *- 
copyhold  of  inheritance  of  the  manor ;  that  he  carried  on  there  the  business 
of  a  common  brewer ;  that  two  of  his  carts,  laden  with  ale  manufactured  by 
him  as  a  common  brewer  for  sale,  and  some  sheep,  part  of  his  forming  stock, 
passed  over  the  bridge,  and  that  toll  was  demanded  for  them  and  refused.  The 
sheep  were  in  the  charge  of  his  servant,  going  to  the  fair  at  Boroughbridge  ; 
one  of  the  carts  passed  on  a  day  which  was  neither  a  fair  nor  a  market  day. 

Looking  at  the  mere  words  of  these  documents  without  more,  the  defend* 
ant's  claim  to  exemption  should  seem  to  be  distinctly  made  out.  Bang  Henry 
the  Third,  in  whom,  at  the  time,  the  right  to  this  toll  was,  and  who  was  there- 
fore competent  to  discharge  it,  grants  an  exemption  from  this  and  all  other 
toll,  to  all  the  men  of  the  dean  and  chapter,  of  whom  the  defendant  is  one. 
"^'^cult.es,  however,  and  very  great  ones,  occur  in  the  consideration  of  this 
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subject.  We  are  called  on  to  put  a  legal  construction  on  charters  of  great 
antiquity,  upon  a  question  which,  in  modern  times,  does  not  appear  to  have 
been  discussed,  and  upon  which  the  authorities,  most  of  them  of  very  remote 
date,  are  not  consistent.  For  the  defendant  it  has  been  contended,  that  a 
grant  of  exemption  of  this  sort,  made  to  ecclesiastical  persons,  could  only 
enure  to  their  benefit  when  the  articles  were  conveyed  for  the  necessary  suste- 
nance of  their  houses,  or  the  cultivation  of  their  land,  and  not  for  the  purpose 
of  the  carrying  on  of  trade  or  merchandise.  It  also  has  been  endeavoured  to 
be  shown,  that  these  men  of  the  dean  and  chapter  must  be  privileged  to  the 
♦4901  Bame  limited  *extent  and  in  the  same  manner  as  tenants  in  ancient 
-*  demesne,  of  whom  Coke,  2  Inst  221,  declares,  that  they  "  shall  pay 
no  toll,  because  at  the  beginning,  by  their  tenure,  they  applied  themselves  to 
the  xnanurance  and  husbandry  of  the  king's  demesnes,  and  therefore  for  those 
lands  so  holden,  and  all  that  came  or  renewed  thereupon,  they  had  the  said 
privilege;  but  if  such  a  tenant  be  a  common  merchant  for  buying  and  selling 
of  wares  and  merchandises,  that  rise  not  upon  the  xnanurance  or  husbandry 
of  those  lands,  he  shall  not  have  the  privilege  for  them,  because  they  are  out 
of  the  reason  of  the  privilege  of  ancient  demesne,  and  the  tenant  in  ancient 
demesne  ought  rather  to  be  a  husbandman  than  a  merchant  by  his  tenure,  and 
bo  are  the  books  to  be  intended/1  And  for  this  he  gives  the  words  of  an 
ancient  record,  which  is  directly  in  point,  Ante,  p.  413.  To  the  same  effect 
also  is  Bro.  Abr.  tit.  Toll,  pi.  1.,  9  lien.  6.  25.,  Bac.  Abr.  tit.  Fairs  and 
Markets  (D),  20  Vin.  Abr.  tit.  Toll  (E),  p.  292.,  and  Com.  Dig.  tit.  Toll(G). 
On  the  other  hand  Fitzherbert  (N.  B.  228.)  is  of  a  contrary  opinion,  and  says, 
that  tenants  in  ancient  demesne  shall  be  quit  of  all  toll  for  their  goods  and 
chattels  which  they  merchandise  with,  as  well  as  for  their  other  goods,  for  the  writ 
is  general,  pro  bonis  et  rebus  suis.  For  this  doctrine  he  relies  on  the  Year  Book, 
7  Hen.  4  44. ;  but  this  book  it  is  clear  that  he  misunderstood.  To  a  decla- 
ration in  that  case  for  selling  beasts  at  a  market  and  fair  without  paying  toll, 
the  defendant  pleaded  that  he  was  a  tenant  in  ancient  demesne,  and  that  all 
those  have  been  free  to  buy  and  sell  beasts  for  manuring  their  lands,  &c.  with- 

*4211  oat  *°^>  t*me  out  °^  mxn^y  &na<  *tnat  ne  bought  at  fairs,  and  some  he 
•■  used  for  manuring  his  land,  and  some  he  put  to  pasture  to  make  them 
fat  and  more  fit  for  sale  (pur  tux  /aire  grass(a)  and  pluis  able  a  vendre), 
and  some  time  after  sold  them  at  a  fair.  The  plaintiff  offered  to  aver  that  he 
bought  the  beasts  to  sell  them,  and  that  he  sold  them  ut  supra.  The  defend- 
ant demurred,  and  the  opinion  of  the  court  being  against  him  (the  plaintiff), 
he  became  nonsuit.  Now  here  there  was  no  claim  by  the  defendant  to  be  quit 
of  toll  for  all  merchandise,  but  for  beasts  only,  bought  and  sold  for  the  culti- 
vation of  his  lands ;  and  the  opinion  of  the  court  only  was,  that  the  circum- 
stance of  the  defendant  selling  the  beasts  again,  after  he  had  fattened  them 
on  his  land,  was  not  to  be  deemed  merchandising.  And  this  view  Lord  Hale, 
in  his  note  to  Fitzherbert,  appears  to  have  taken,  for  he  adds,  "  So  that  it 
seems  for  things  bought  for  their  sustenance,  or  manuring  their  lands,  or  con- 
cerning husbandry,  they  are  discharged,  but  not  for  merchandise;  and  the 
merchandise  of  these  is  different  from  other  merchandise." 

But  we  are  not  called  upon,  in  this  instance,  to  decide,  in  this  conflict  of 
authorities,  what  the  privileges  of  a  tenant  in  ancient  demesne  may  be,  because 
the  defendant  does  not  claim  in  that  character.  The  privileges  of  a  tenant  in 
ancient  demesne  rest  on  the  custom  of  the  realm,  the  claim  of  the  present 
defendant  on  the  king's  express  grant  by  charter ;  and  if  the  words  of  the 
pant  be  plain,  there  is  no  occasion  to  resort  to  doubtful  analogy  for  explana- 
tion. For  the  same  reason,  it  does  not  appear  to  us  to  be  necessary  to  decide 
*4221  wnat  priyHeE?8  ecclesiastical  persons,  in  general,  have  with  *respect  to 
J  toll,  upon  which  judicial  opinions  have  not  been  unanimous.  See  Com. 
Big.  tit.  Eccles.  Persons  (D.) 

(a)  Sic  in  Tear  Book. 
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There  are  not  wanting  authorities  that  such  a  grant  as  the  present  extends 
only  to  hayings  and  sellings  of  necessaries,  and  not  of  common  merchandise : 
2  Roll  Ahr.,  202, 2  Inst.  221.,  Rot  Pari.  8  Ed.  2.  No.  12.,  as  to  pannage.(<i) 
It  should  seem,  however,  from  passages  in  some  hooks,  that  the  grant  was  consi- 
dered to  he  general:  Vin.  Abr.  Toll  (E),  4.  8.  (p.  293.)  Fits.  N.  B.  227, 
228.,  in  which  last  hook  are  given  forms  of  writs  in  redress  of  lay  corpora- 
tions, to  which  charters  of  exemption  have  been  granted.  These  writs  recite 
the  privilege  to  be  without  qualification.  Now  though,  possibly,  if  the  claim 
here  was  made  by  one  of  the  ecclesiastical  body  of  the  church  of  York,  there 
might  be  good  ground  to  contend  that  the  exemption  belongs  only  to  them  for 
their  eccl  ^siastical  goods,  or  for  manuring  their  land,  or  for  personal  necessa- 
ries, though  we  by  no  means  say  it  would ;  yet  here  the  claim  is  by  a  man  of 
the  dean  and  chapter,  who,  not  bearing  the  clerical  character,  does  not  seem  to 
come  within  any  of  the  reasons  which  apply  to  a  restriction  in  the  case  of  an 
ecclesiastic,  to  whose  calling  trading  in  merchandise  was  repugnant,  and,  there* 
fo*e,  not  to  he  encouraged  by  exemption  from  toll  This  distinction  would 
certainly  be  liable  to  the  objection,  that  the  subject-matter  of  the  grant, 
namely,  the  exemption,  would  differ  according  as  the  party  claiming  was  a 
member  of  the  body  or  a  tenant,  and  would  be  larger  in  the  case  of  the  latter 
than  of  the  immediate  grantee.  But  as  the  words  of  the  charter  of  Henry  III. 
♦are  clear  and  unambiguous,  and  the  exemption  is  without  qualifica-  r*Aoo 
tion,  there  being  no  necessity  for  any  in  the  case  of  a  copyhold  tenant,  «- 
we  think  that  we  cannot  introduce  any,  from  the  uncertain  dicta  of  even  the 
most  distinguished  text  writers  on  the  ancient  common  law.  It  must  conse- 
quently comprise  as  well  the  beer  manufactured  for  sale  as  the  sheep.  The 
verdict  must  be  entered  generally  for  the  defendant. 

Postea  to  the  defendant. 

(a)  Sic  in  the  printed  Rolls,  (Rotuli  Parliamentorum,  ut  at  petitionee,  Ac.,  toL  i.  p. 
291.)    Qu  paviaget    See  Fitih.  N.  F.  227.  F.  note  (a).  2  Inst.  4. 


JOHN  UTTERTON,  and   FRANCES  ANNE,  his  Wife,  and  Others  v. 

ROBINS  and  Others. 

A  will  or  codicil  containing  a  devise  of  real  estates,  but  not  duly  witnessed,  is  good  if 
confirmed  by  a  subsequent  codicil  having  the  proper  attestation,  though  the  latter 
document  be  in  no  way  anneied  to  the  will  or  prior  codicil,  and  though  the  attesting 
witnesses  to  the  latter  codicil  did  not  see  the  former  one,  or  the  will :  Semble,  how- 
ever, that  the  instrument  relied  upon  aa  confirming  a  previous  one  should  distinctly 
refer  to  it 

Testator  by  several  unwitnessed  memorandums  subsequent  to  his  will  left  a  freehold 
house,  acquired  among  other  estates  since  the  date  of  the  will,  to  his  daughter ;  and 
he  afterwards  made  the  following  codicil,  whioh  was  duly  attested :— "  I  make  this  a 
further  codicil  to  my  will ;  I  give  and  devise  all  the  real  estates  purchased  bj  me 
since  the  execution  of  my  said  will  to  the  trustees  therein  named,  their  heirs,  &e.  to 
the  uses  and  up  n  the  trusts  therein  expressed  concerning  the  residue  of  my  real 
estates. "    2/eW,  that  the  house  passed  to  the  trustees,  and  not  to  the  daughter. 

The  Vice-Chancellor  sent  the  following  case  for  the  opinion  of  this  court : — 
John  Robins,  being  seised  and  possessed  of  divers  freehold  and  leasehold 
estates,  made  and  published  his  will  duly  executed  and  attested,  bearing  date 
the  12th  of  September  1828,  and  thereby,  among  other  things,  bequeathed  a 
messuage  on  Brompton  Terrace  to  certain  persons  to  the  use  of  his  daughter 
Frances  Anne  Utterton,  during  the  joint  lives  of  herself  and  her  husband, 
with  remainders  over.  And  he  gave  and  devised  the  residue  of  his  real  and 
personal  estate  to  trustees  to  certain  uses,  one  fourth  part  of  such  residue 
being  'limited  to  the  same  uses  as  were  declared  of  the  above  mes-  r*  to  i 
suage.  L  *~4 
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By  a  codicil  duly  executed  and  attested,  bearing  date  the  8th  of  May  1825, 
the  testator,  after  reciting  that  he  had  purchased  certain  estates  since  the  exe- 
cution of  his  will,  devised  these  last  to  the  trustees  therein  named  as  to  the 
residue  of  his  estate  therein  mentioned!  upon  the  trusts  declared  as  to  sueh  - 
residue. 

A  memorandum  in  pencil  appeared  on  the  margin  of  the  will,  bearing  date 
the  6th  of  August  1825,  written  and  signed  by  the  testator,  but  not  attested, 
in  the  following  words  : — "  As  the  house  on  Bromptoh  Terrace  is  sold,  I  give 
my  daughter,  Frances  Anne  Utter  ton,  my  freehold  house  in  Portugal  Street, 
Lincoln's  Inn  Fields,  purchased  of  Lady  Bulkley,  in  lieu  of  the  house  on 
Brompton  Terrace  :  it  is  conveyed  to  my  son  Joseph,  but  my  desire  and  will 
is,  that  it  should  be  assigned  to  my  daughter  in  trust  as  the  other  property." 
The  devise  of  the  messuage  on  Brompton  Terrace  was  struck  through  with  a 
pencil. 

The  testator,  after  the  said  8th  of  May,  1825,  wrote  and  signed  the  following 
codicil,  or  memorandum,  which,  however,  was  not  attested  : — "  Memorandum 
for  my  executors  and  trustees,  29th  of  August  1825.  Whereas  I  purchased 
a  house,  freehold,  of  Lady  Bulkley,  in  Portugal  Street,  Lincoln's  Inn  Fields, 
(per  Iaghtfoot  and  Robson,  and  which  is  conveyed  from  Lady  Bulkley  to  my 
son  Joseph  Robins,  and  the  deeds  in  my  possession,)  I  give  the  said  house, 
now  in  the  occupation  of  Mr.  Usher,  tailor,  as  tenant  at  will,  to  my  dear 
daughter  Frances  Utterton,  wife  of  Colonel  John  Utterton,  and  to  go  to  her 
family  as  settled  according  to  the  other  property  in  my  will :  and  certain  that 
♦4251  my  son  «^osePn  w"*  as&ign  it  according  *to  my  wish  : — John  Robins, 
-*  Regent  Street.  I  had  given  my  said  daughter  a  house  at  the  west-end 
of  Brompton  Terrace,  which  I  since  sold ;  and  the  above  is  in  lieu  of  the  said 
house  :— John  Robins." 

By  a  codicil  of  the  17th  of  December,  1825,  duly  attested,  the  testator  con- 
firmed his  will :  and  after  reciting  that  he  had  purchased  divers  real  estates 
unce  the  execution  thereof,  he  added,  "  Now  I  do,  by  this  codicil  to  my  said 
will,  devise  the  same  to  the  trustees  in  my  said  will  mentioned,  their  heirs,  &c. 
to  the  uses,  &c.  in  my  said  will  expressed  of  and  concerning  the  residue  of  my 
real  estates."  By  another  codicil,  of  the  7th  of  December  1827,  duly  attested, 
be  republished  his  will,  in  order  that  all  estates  purchased  by  him  since  the 
date  and  publication  thereof  might  pass  under  the  general  devise  of.  his  real 
estates  therein  contained.  By  another  codicil,  of  the  27th  of  January,  1829, 
duly  attested,  he  devised  and  bequeathed  all  lands,  tenements,  and  heredita- 
ments purchased  or  acquired  by  him  since  the  date  of  his  will  to  the  uses  and 
on  the  trusts  therein  declared  as  to  the  residue. 

The  testator  afterwards  wrote  and  signed  a  memorandum,  entitled,  "A 
memorandum,  made  the  16th  of  April  1829,  to  be  observed  by  my  executors 
(first  division),  of  my  desires  and  intentions  after  my  decease,  and  according 
to  my  will ;"  and  in  the  said  memorandum,  after  enumerating  the  property 
specifically  devised  to  the  other  branches  of  his  family,  he  proceeds  to  enumerate 
the  messuages  specifically  devised  to  Mrs.  Utterton  and  her  family,  which  part 
of  the  said  memorandum  contains  a  passage  in  the  words  and  figures  following! 
viz.  "  A  freehold  house  situate  in  Portugal  street,  Lincoln's  Inn  Fields,  pur- 
♦4261  chftsed  of  Lady  *Bulkley,  let  to  Mr.  Wood,  cabinet  maker,  on  lease  for 
J  twenty-one  years  from  Christmas  1826,  determinable  at  a  net  rent  per 
annum  50 J.,  the  house  repaired  at  Mr.  Robins's  expense.  Mr.  Wood  paid  a 
premium  of  501.    This  was  not  attested. 

By  a  codicil  of  the  5th  of  February  1830,  duly  attested,  the  testator  devised 
as  follows :  "  I  John  Robins  do  make  this  a  further  codicil  to  my  will,  which 
bears  date  the  12th  day  of  September  1823  :  I  give  and  devise  all  real  estates 
and  hereditaments  purchased  by  me  since  the  date  and  execution  of  my  said 
will  to  the  trustees  therein  named,  their  heirs  and  assigns,  to  the  uses  and 
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upon  the  trusts  in  my  said  will  expressed  and  declared  of  and  concerning  the 
residue  of  my  real  estates." 

The  testator  died  on  the  17th  of  May  1831.  The  executors  proved  the  will, 
codicils,  and  memorandum :  the  Prerogative  Court,  however,  did  not  grant 
probate  of  the  interlineations,  erasures,  marginal  additions,  and  alterations  in 
the  will ;  but  granted  probate  of  the  will  as  originally  executed,  reserving, 
however,  to  any  of  the  parties  power  to  propound  such  interlineations,  &c.  at 
any  future  time. 

The  testator  sold  the  house  on  Brompton  Terrace  in  August  1824.  Between 
August  1823  and  the  6th  of  August  1825,  he  purchased  the  above-mentioned 
house  in  Portugal  Street  ;(a)  and  the  same  was  conveyed  to  the  use  of  the 
testator  and  his  heirs  by  deeds  of  the  20th  and  21st  of  November,  1823. 

The  present  suit  in  chancery  was  instituted  for  the  purpose,  among  otherSj 
of  having  the  will  and  codicils  *of  the  testator  established,  and  the  r+Acyr 
trusts  thereof  carried  into  execution.  The  question  referred  by  the  L 
Vioe  Chancellor  to  this  court  was,  "  Whether  the  house  and  premises  in  Por- 
tugal Street,  in  the  pleadings  of  the  cause  mentioned,  were  devised  by  the  will 
of  the  testator,  or  any,  and  which,  of  his  codicils  mentioned  in  the  pleadings ; 
and  if  so,  to  whom  the  same  were  so  devised,  and  for  what  estate  and  interest  ?" 
This  case  was  argued  in  Trinity  term,  (June  7th)  1833. 

James  Russell  for  the  plaintiffs.  The  testamentary  papers  not  witnessed 
must  be  considered  as  republished,  together  with  the  will,  by  the  subsequent 
attested  codicils ;  and  the  effect,  in  point  of  construction,  of  all  these  papers 
taken  together,  is,  that  the  house  in  Portugal  street  passes,  by  specific  devise, 
to  Colonel  and  Mrs.  Utterton,  and  does  not  go  as  part  of  the  residue.  In 
Guest  v.  Willasey,  2  Bing.  429,  3  Bing.  614,  the  testator  added  a  codicil  to 
his  will  (which  had  been  duly  attested),  altering  some  of  the  dispositions  of 
property,  disposing  of  an  after-acquired  estate,  and  appointing  an  additional 
executrix ;  and  by  a  second  codicil  (referring  to  the  will,  but  not  to  the  pre- 
vious codicil,)  he  gave  new  directions  as  to  a  part  of  the  property,  and 
substituted  new  executors  for  two  of  those  named  in  the  will.  Neither  of 
these  codicils  was  properly  attested.  He  afterwards  made  a  third  codicil,  pro- 
perly witnessed,  appointing  a  new  executor  in  lieu  of  one  of  those  named  in 
the  second  codicil,  but  not  otherwise  referring  to  the  previous  codicils,  or  to 
the  will,  and  not  containing  any  other  direction.  The  Court  of  Common  Pleas 
held  that  the  third  codicil  was  a  republication  of  the  other  two,  and  of  the  will. 
♦It  is  true,  the  codicils  there  were  all  written  on  the  back  of  the  rmAog 
original  will;  and  it  does  not  appear  in  this  case  that  any  of  the  wri-  L 
tings  (except  the  first  memorandum)  was  on  the  same  paper  with  any  preceding 
one,  (fi)  but  that  is  immaterial ;  any  codicil  may  operate  as  a  republication  of 
a  previous  one,  or  of  the  will,  whether  it  be  on  the  same  paper  or  not.  In 
Crosbie  v.  M'Doual,  4  Ves.  jun.  616,  Sir  B.  P.  Arden,  M.  R.,  lays  it  down, 
that "  if  a  man  ratifies  and  confirms  his  last  will,  he  ratifies  and  confirms  with 
it  every  codicil  that  has  been  added  to  it/1  It  was  indeed  once  thought 
important  that  the  documents  should  be  on  one  paper,  or  at  least  tied  up 
together,  or  connected  in  some  similar  way;  but  it  is  now  settled,  that  mere 
material  connection  is  of  no  importance.  The  law  upon  the  subject  is  thus 
stated  in  1  Powell  on  Devises,  p.  610, 3d.  edit,  by  Jarman(c): — "A  codicil, 
if  executed  according  to  the  statute  of  frauds,  will  amount  to  a  republication 
of  a  will  of  real  estate ;  and  this  rule,  it  is  to  be  observed,  applies,  whether 
the  codicil  be  or  be  not  annexed  to  the  will;  for  every  codicil  is,  in  construc- 
tion of  law,  part  of  a  man's  last  will,  whether  it  be  so  described  in  such  codicil 

(a)  It  was  admitted  during  the  argument  that  the  purohase  was  after  the  execution  of 
the*  will.  r 


(b)  It  was  afterwards  admitted  that  they  were  all  separate, 
(e)  Se« "*  "         "  " 


,  w  See  also  the  notes  to  Duppa  v.  Mayo,  1  Wms.  Sauad.  277  c.  to  277  f.     (6th  edit 
1824.)  v 
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v  not,  and,  as  snob  furnishes  conclusive  evidence  of  the  testator's  considering 
bis  will  as  existing  at  that  time :"  and  several  authorities  on  the  subject  are 
cited  in  the  text  and  the  editor's  notes.  Whether  or  not  the  instrument  so 
republished  was  originally  attested  according  to  the  statute  of  frauds  is  imma- 
terial to  the  present  question.  In  Carleton  v.  Griffin,  1  Burr.  549,  a  testator 
*4291  <kv*8^  re*l  MM*  P^wnal  property  by  will  unattested :  *by  a  subse- 

-*  quent  writing,  attested  by  three  witnesses,  but  relating  solely  to  per- 
sonal property,  he  confirmed  (except  in  one  instance)  the  former  disposition; 
and  the  court  held  that  the  former  writing  was  authenticated  by  the  attesta- 
tion, and  the  whole  took  effect  as  one  will.  Where  a  testamentary  paper  is 
republished,  it  operates  on  property  acquired  in  the  intermediate  time,  and  is 
in  every  respect  considered  as  if  made  at  the  period  of  the  republication :  but 
if  so,  thai  is  by  virtue  of  the  last  attestation,  and  not  of  the  former  one,  sup- 
posing it  to  have  been  attested  before.  Where,  for  instance,  the  original 
witnesses  had  died,  it  would  be  absurd  to  say  that  the  first  attestation  could  be 
carried  down  to  the  latter  period.  In  this  case,  the  attested  codicil  of  the  5th 
of  February  1830,  coupled  with  the  previous  unattested  one  of  April  16th, 
1829,  gives  effect  to  the  devise  contained  in  the  latter.  Then  arises  the  ques- 
tion of  construction :  namely,  whether,  reading  both  codicils  as  instruments 
valid  to  pass  real  estate,  the  specific  devise  in  the  codicil  of  1829  is  to  take 
effect,  or  is  to  be  considered  as  revoked  and  annulled  by  the  gift  to  trustees 
contained  in  the  last  codicil.  It  cannot  be  said  that  the  codicil  of  February 
5th  contains  any  revocation  of  the  previous  gift  to  Mrs.  Utterton,  or  that  any 
of  the  codicils  in  which  the  testator  makes  that  gift  are  revoked  by  subsequent 
ones.  Effect  is  to  be  given,  if  possible,  to  every  part  of  a  will,  and  an  express 
rift  is  not  done  away  by  subsequent  general  words.  In  Holdfast  v.  Pardoe,  2 
W.  BL  975,  the  testatrix  expressly  devised  to  A.  certain  premises  which  com- 
prised a  portion  of  land  in  Lowlayton  Marsh ;  and  afterwards,  in  the  same 
will,  she  devised  all  her  lands  in  Lowlayton  Marsh  to  B. ;  and  it  was  held  that 
*43fl1  ***e  ^^  devise  of  marsh  lands  was  *not  thereby  revoked.  In  Bowley 
WU-!  v.  Eyton,  2  Mer.  128,  the  testator  charged  all  his  estates  with  the 
payment  of  his  debts,  and  made  his  son  executor  and  residuary  devisee :  subse- 
quently by  a  codicil  he  devised  certain  after-acquired  lands  to  his  said  son  in 
fee;  and  Sir  W.  Grant  held  that  the  codicil,  notwithstanding  the  generality 
of  the  words,  left  the  last-mentioned  estates  subject  to  the  payment  of  the 
debts.  Here,  the  intention  in  favor  of  Mrs.  Utterton  is  clear :  the  memoran- 
dum of  April  16th,  1829,  shows  that  it  continued  down  to  that  time;  and  the 
only  subsequent  codicil  confirms  that  memorandum.  [Parke  J.  Do  you 
say  that  a  codicil  duly  attested  would  operate  as  a  republication  of  every  docu- 
ment which  could  be  the  subject  of  probate,  although  not  referred  to  by  such 
codicil?]  The  last  codicil  here  does  refer  to  the  preceding  one,  being  added 
to  it  ss  "a  further  codicil ;"  and  the  preceding  one  impliedly  refers  to  those 
of  a  like  purport  whioh  went  before  it.  In  Guest  v.  Willasey,  2  Bing.  429,  3 
Bing.  614,  the  third  codicil  contained  no  reference  to  the  first. 

Wright  contra.  The  house  in  Portugal  street  passed  to  the  trustees  as  part 
of  the  residue.  No  codicil  which  mentions  Mrs.  Utterton's  name  is  duly 
attested,  or  referred  to  by.  any  codicil  which  is  so.  In  Guest  v.  Willasey,  2 
Bing.  429;  3  Bing.  614!  they  were  all  on  the  same  sheet.  Even  if  the 
attested  oodieils  did  refer  to  toe  unattested  ones,  there  is  no  evidence  that 
these  last  were  ever  seen  by  the  witnesses  who  signed  the  others ;  and  the 
witnesses,  whose  signature  is  to  give  effect  to  a  document,  ought  to  have  seen 
it  In  Guest  v.  Willasey,  2  Bing.  429 ;  3  Bing.  614,  it  must  be  inferred  that 
*4311  *****  WM  *^e  cafle'      *^°  00d*cH*  heing  on  *one  sheet    Dbnman  0.  J. 

■*  Do  you  mean  that  this  would  be  an  objection  where  the  previous  codioil 
vis  distinctly  recognised  by  the  subsequent  one  ?]  A  paper  which  has  not 
been  seen  by  the  attesting  witnesses  cannot  bo  introduced  for  the  purpose  of 
passing  real  estate;  it  never  was  a  testamentary  paper  for  that  purpose.  [Den- 
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man  0.  J.  Suppose  the  testator  said,  "I  leave  to  A-  aO  the  property  I  took 
wider  my  father's  will/9  most  the  witnesses  see  thai  will  ?]  The  contents  of 
the  father's  will  there  would  only  be  explanatory  of  that  of  the  testator;  they 
would  not  be  part  of  it  [Parks  J.  According  to  your  argument,  an  attested 
codicil  of  itself  does  not  operate  as  a  republication.]  In  words  it  does,  bat 
not  in  point  of  attestation.  [Pattsson  J.  Ton  admit  that  if  the  original 
codicil  had  bean  signed  by  three  witnesses,  the  subsequent  one,  attested  in  the 
same  manner,  would  be  good  as  a  republication,  and  to  pass  after-purchased 
estates.  To  prove  the  latter  codicil,  would  it  be  necessary  to  call  the  witnesses 
who  attested  the  previous  one  ?  D  wr  an  C.  J.  Yon  are  taking  more  burden 
upon  yourself  than  is  necessary.  The  question  here  is,  whether  the  last  codicil 
does  in  met  refer  to  the  preceding  unattested  ones  1  We  think  the  point  yon 
are  now  contending  for  cannot  be  maintained.  Suppose  a  man  having  nude 
a  devise  of  real  property,  not  attested,  went  into  a  distant  country,  and  there 
signed  a  paper  which  was  duly  attested  in  his  presence  by  three  witnesses, 
stating  that  Lis  will  was  in  a  particular  place  (mentioning  the  place  in  which 
•  it  was  left),  would  not  the  will  in  that  case  pass  the  property;  or  would  the 
attestation  be  insufficient,  because  the  witnesses  did  not  see  the  original  paper  f] 
They  ought  to  see  the  original,  in  order  that  they  might  know  that  nothing 
was  fraudulently  slipped  into  it  The  cases  in  *which  it  has  been  held  ^  4  «o 
necessary  that  the  witnesses  should  sign  the  will  in  the  testator's  pre-  «■ 
sence  (ttroderick  v.  Broderick,  1  P.  Wms.  239,  and  many  others,)  show  the 
importance  which  has  been  attached  to  every  circumstance  which  could  insure 
the  identity  of  the  will  attested  with  that  executed  by  the  testator.  The  role 
on  this  subject,  and  the  grounds  of  it,  appear  in  Bull  N.  P.  263,  264.  Bat, 
at  all  events,  it  is  a  decisive  objection  in  this  case,  that  none  of  the  attested 
eodicils  refer  to  any  of  the  memorandums  relied  upon  as  containing  a  devise  to 
Mrs.  Utterton.  In  Carleton  v.  Griffin,  1  Burr.  649,  the  attested  memorandum 
confirmed  the  previous  writing  in  the  most  express  terms. 

J.  RusseU  in  reply.  The  cases  showing  that  the  testator  must  see  the  wit- 
nesses sign  do  not  affect  the  present  argument.  The  opinion  once  held,  that 
a  codicil  must  be  annexed  to  the  instrument  which  it  republishes,  was  directly 
superseded  by  the  decision  in  Barnes  v.  Crowe,  1  Yes.  jun.  486,  which  over- 
ruled the  Attorney-General  v.  Downing,  Amb.  573.  The  rule  as  to  attesta- 
tion is,  that  the  witnesses  see  the  paper  which  contains  the  republication,  and 
the  document  republished  is  considered  as  part  of  that,  and  both  together  form 
the  body  of  the  will.  It  is  suggested  that  the  republishing  codicil  should 
contain  a  reference  to  the  previous  document ;  but  that  was  not  held  necessary 
in  Guest  9.  Willasey,  2  Bing.  429,  3  Bing.  614.  [Parks  J.  Suppose  every 
codicil  in  this  case  had  been  duly  attested,  can  it  be  contended  that  the  pro- 
perty in  question  would  not  pass  by  the  words  used  in  that  of  February  5th, 
1830,  to  the  uses  declared  as  to  the  residue;  even  admitting  that  under  other 
circumstances  a  codicil  could  have  *that  immense  effect  in  republi-  r^wa 
cation  which  you  would  ascribe  to  it?]  Holdfast  v.  Pardoe,  2  W.  •- 
BL  975,  gives  the  answer  to  that  question.  [Parks  J.  There  it  was  held 
that  the  testatrix  clearly  did  not  intend  to  dismember  a  farm  which  she  had 
already  devised  under  a  particular  description ;  and  there  was  no  reason  to 
think  that  she  intended  to  revoke  that  disposition  by  the  subsequent  devise.] 
The  question  here  is  of  intention ;  and  there  is  no  ground  for  supposing  that 
the  testator,  bv  his  last  codicil,  intended  to  revoke  the  previous  gift  to  Mrs. 
Utterton.  His  purpose  was  to  ratify,  not  to  annul,  his  prior  gifts;  and  all  he 
further  desired  was,  to  dispose  of  that  after-acquired  property,  as  to  which  be 
had  not  before  given  any  specific  directions.  If  it  were  necessary,  the  words 
written  on  the  margin  of  the  will  might  be  insisted  upon.  Neither  this  nor 
any  other  memorandum,  in  which  the  gift  to  Mrs.  Utterton  is  referred  to,  can 
be  shown  to  have  been  revoked.  Cur.  adv.  volt 
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The  court  afterwards  sent  the  following  certificate : — 

We  have  heard  this  oase  argued  by  oounsel,  and  are  of  opinion  that  the 
house  in  Portugal  Street  in  the  pleadings  mentioned,  passed  by  the  codicil  of 
the  5th  of  Febroary9 1830,  to  the  trustees  named  in  the  will,  their  heirs  and 
assigns,  to  the  uses  and  upon  the  trusts  expressed  in  the  will  of  and  concerning 
the  residue  of  the  testator's  real  estates. 

T.  Denman. 

J.  LlTTLEDALE. 

J.  Parke. 
J.  Patteson. 


END  OF  EASTER  TERM. 


CASES 

ABGUED  AND  DETERMINED 


COURT  OP  KING'S  BENCH, 

A2TD  UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE  EXCHEQUER  CHAMBER, 


C  r  in  Hg   Cerm, 

IN  THE  FOURTH  YEAR  OP  THE  REIGN  OP  WILLIAM  IV.(a) 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  King's  Bench.) 

The  KING  v.  WRIGHT.(ft)    May  KM. 

The  statute  11  G.  4,  &  1  W.  4,  o.  70,  s.  8,  for  the  return  before  ten  Judges  in  the  Exche- 
quer Chamber  of  writs  of  error  upon  judgments  given  in  the  King's  Bench,  Common 
Pleas,  and  Exchequer,  extends  to  a  judgment  given  against  a  defendant  on  an  indict- 
ment in  the  King's  Bench. 

An  indictment  oharged  that  defendant  at  the  township  of  W.,  on  a  highway  there  lead- 
ing from  a  highway  leading  from  the  village  of  W.  towards  C.  to  another  highway, 
leading  from  the  village  of  W.  towards  L.,  by  a  wall  there,  extending  into  the  said 
highway,  by  him  erected,  had  encroached,  &o. :  Held,  that  the  indictment  was  not 
uncertain,  and  that  "  there  "  and  "  said"  could  be  referred  only  to  the  highway  first 
mentioned. 

The  defendant  was  indicted  at  the  Lancashire  sessions,  April,  1831.  The 
first  count  stated,  that  Robert  Wright,  of  the  township  of  Wavertree,  in  the 
county  of  ^Lancaster,  on,  &c.,  with  force  and  arms,  at  the  township  of  r^jo* 
Wavertree  aforesaid  in  the  county  aforesaid,  in  and  upon  a  common  ■» 
bighway  there  leading  from  a  certain  public  road  or  common  highway  in  the 
said  township  and  county  leading  from  the  village  of  Wavertree,  towards  the 
parish  church  of  Childwall,  towards  and  unto  a  certain  other  publio  road  or 
common  highway  in  the  said  township  and  county,  leading  from  the  said  vil- 
lage of  Wavertree,  towards  and  unto  the  township  of  Little  Woolton,  in  the 
said  county,  by  a  certain  wall  there,  containing  in  length  330  yards,  and  ex* 
tending  into  the  said  highway,  at  the  north  end  thereof,  seven  yards,  and  at 


Pattbbon  J.  sat  in  the  bail  court  during  this  term. 
This  and  the  following  case  were  decided  in  vacation. 


435] 


1  Adolphus  &  Ellis.  215 


the  south  end  thereof  five  yards,  by  him  the  said  Robert  Wright  erected  and 
built,  hath  unlawfully  and  unjustly  encroached  and  yet  doth  encroach ;  and 
the  said  wall,  so  as  aforesaid  erected  and  built  by  him  the  said  Robert  Wright 
from  the  said  first  day,  &c.,  unto  the  day  of  exhibiting  this  information,  at  the 
township  of  Wayertree  aforesaid,  in  the  county  aforesaid,  with  force,  &o.,  un- 
lawfully hath  continued  and  doth  continue,  by  reason  whereof  the  common 
highway  aforesaid  hath  become  and  is  greatly  straitened,  so  that  the  liege  sub* 
jects  of  our  Lord  the  King,  upon  and  through  the  same  common  highway 
aforesaid,  with  their  horses,  carts,  and  carriages,  cannot  go,  pass,  &c.,  to  the 
great  and  common  nuisance,  Ac.  There  were  two  other  counts.  The  indict- 
ment was  removed  by  certiorari  into  the  Court  of  King's  Bench ;  and  the 
cause  was  tried  at  the  Lancaster  summer  assises,  1881,  when  the  defendant 
was  found  guilty  on  the  first  count,  and  not  guilty  on  the  second  and  third 
counts.  Judgment  was  entered  up,  in  the  Court  of  King's  Bench,  against  the 
♦4361  defendant,  in  Michaelmas  term,  1882;  upon  which  ^judgment  the  de* 

■*  fendant  brought  error  in  the  Exchequer  Chamber. 
The  case  was  called  on  in  Hilary  term  last ;  when  Tindal  C.  J.,  expressed 
a  doubt  whether  the  statute,  entitled  "  An  Act  for  the  more  effectual  admin- 
istration of  justice  in  England  and  Wales/'  11  G.  4,  and  1  W.  4,  o.  70,  s.  8, 
(a)  by  which  the  present  jurisdiction  of  the  exchequer  chamber  in  error  was 
created,  applied  to  judgments  upon  indictments ;  and  it  was  directed  that  the 
argument  should  be  deferred,  in  order  that  counsel  might  be  prepared  to  dis- 
cuss this  question,  as  well  as  the  validity  of  the  judgment  itself.  The  case 
wis  afterwards  argued,  on  the  22d  of  April,  before  ^findal  C.  J.,  Lord  Lynd- 
hurst  C.  B.,  Parke,  Gaselee,  and  Alderson  Js.,  and  Vaughan,  Bolland,  and 
Williams  Bs. 

Crompton,  for  the  plaintiff  in  error.  As  to  the  question  of  jurisdiction. 
First,  the  rule  which  has  sometimes  been  laid  down,  that  the  king  is  not  bound 
by  an  act  of  parliament  in  which  he  is  not  named,  applies  only  where  the  pro- 
♦4371  E?1*?  or  P6*"*!***  privileges  #of  the  crown  is  affected.    In  Com.  Dig. 

J  Parliament,  R.  8,  it  is  said,  "Generally,  the  king  shall  not  be 
restrained  of  a  liberty  or  a  right  which  he  had  before,  by  the  general  words  of 
in  act  of  parliament,  if  the  king  be  not  named  in  the  aot."  The  authorities 
which  support  this  position  are  mostly  taken  from  times  in  which  the  prero- 
gative was  highly  favored.  They  are  collected  in  Willion  v.  Berkeley,  Plow- 
den,  239,  244,  to  which  Comyns  refers.  He  further  says,  "  Yet,  if  a  statute 
be  intended  to  give  a  remedy  against  a  wrong,  the  king,  though  not  named, 
shall  be  bound  by  it :  as,  by  the  st.  82  H.  8,  28,  to  prevent  a  discontinuance 
by  the  husband  of  the  lands  of  his  wife  during  coverture.  R.  2  Inst  681. 
So,  in  all  statutes  made  against  wrong  to  prevent  fraud,  or  the  decay  of  reli- 
gion, the  king  is  bound.  R.  5  Co.  14,  b.  And  therefore,  the  king  shall  be 
bound  by  the  st.  W.  2,  1,  de  donu.  5  Co.  14,  b.  So,  by  the  st.  W.  2,  5, 
against  tortious  usurpations.  Ibid.(ft)  [So  the  king,  though  not  named,  is 
bound  by  acts  for  the  advancement  of  religion,  or  of  learning,  or  providing  for 
the  poor;  as,  the  act  10  Car.  for  uniting  livings  in  Ireland.  Str.  516."]  Com. 

(«)  Which  enacts,  "  That  writs  of  error  upon  any  judgment  given  by  any  of  the  said 
Courts  [King's  Benoh,  Common  Pleas,  and  Exchequer,]  shall  hereafter  be  made  returns- 
Me  only  before  the  Judges,  or  Judges  and  Barons,  as  the  case  may  be,  of  the  other  two 
Courts  in  the  Exchequer  Chamber,  any  law  or  statute  to  the  contrary  notwithstanding ; 
that  a  transcript  of  the  record  only  shall  be  annexed  to  the  return  of  the  writ ;  and  the 
Court  of  Error,  after  errors  are  duly  assigned  and  issue  in  error  joined,  shall,  at  such 
time  as  the  Judges  shall  appoint,  either  in  term  or  in  vacation,  review  the  proceedings, 
and  giTe  judgment  as  they  shall  be  advised  thereon  ;  and  such  proceedings  and  judg- 
ment, as  altered  or  affirmed,  shall  be  entered  on  the  original  record,  and  such  further 
proceeding  as  may  be  necessary  thereon  shall  be  awarded  by  the  oourt  In  whioh  the 
original  record  remains,  from  whioh  judgment  in  error  no  writ  of  error  shall  lie  or  be 
had,  except  the  same  be  made  returnable  in  the  High  Court  of  Parliament" 

(6)  8m  2  Inst  .869. 
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Dig.  at  sup.  In  Bao.  Abr.  Prerogative,  E.  5,  vol.  vi.  p.  462,  (ed.  1832,)  it 
is  said,  "  Where  a  statute  is  general,  and  thereby  any  prerogative,  right,  title, 
or  interest  is  devested  or  taken  from  the  king,  in  such  case  the  king  shall  not 
be  bound,  unless  the  statute  is  made  by  express  words  to  extend  to  him/'  for 
which  the  case  of  Magdalen  College,  11  Rep.  66,  b.,  is  cited.  The  same 
Digest  mentions,  as  instances  in  which  the  crown  is  bound,  though  not  expressly 
named,  the  statute  of  Westm.  2,  de  donis,  1  Stat.  13  Ed.  1,  c.  1,  *and  r*±oQ 
the  statute  of  Merton,  20  H.  3,  chap.  5,  against  usury  in  doubling  the  *• 
rent,  in  the  case  of  an  infant  heir  who  has  made  default  in  payment ;  and  the 
same  statute,  c.  10,  ordaining  that  suit  to  the  lord  may  be  done  by  attorney, 
and  stat.  31  Elix.  o.  6,  against  simony,  (a)  The  same  class  of  cases  is  cited 
in  Vin.  Abr.  tit.  Statute  (E.  10.)  The  statute  of  quia  emptores,  1  Stat  18 
Ed.  1,  c.  1,  did  not  restrain  the  king  from  creating  fresh  tenures  to  be  holden 
of  himself :  but  a  tenure  so  created  was  not  a  subinfeudation,  such  as  the  stat- 
ute was  passed  to  prohibit.     [Tindal  C.  J.  The  statute  de  prserogaticd  regit, 

1  stat.  17  Ed.  2,  c.  6,  was  afterwards  passed,  to  restrain  the  king's  tenants  ta 
capite.]  Again,  by  Magna  Charta,  9  H.  8,  c.  11,  common  pleas  must  be 
holden  in  some  certain  place ;  yet  the  king  may  sue  an  action  for  any  common 
plea  before  himself  in  the  King's  Bench  :  2  Inst.  23,  (2.)  but  this  is  because 
a  contrary  construction  would  nave  directly  affected  the  peculiar  prerogative  of 
the  crown ;  a  distinction  often  taken  in  the  early  authorities.  [Tindai,  C.  J. 
No  doubt  the  king  always  ohooses  his  own  court.]  A  strong  instance  of  the 
exemption  of  the  king  from  the  provisions  of  a  statute  is  the  case  of  stat.  1, 
27  Ed.  1,  o.  4,  which  gives  a  trial  at  Nisi  Prius.(&)  Now  there  is  no  Nisi 
Prius  in  the  Court  of  Exchequer,  but  a  particular  commission,  (e)  But  the 
words  of  that  statute  are,  "  inquests  and  recognisances  determinable  before 
justices  of  either  bench;  and  there  is  also  a  reservation,  "unless  it  be  an 
inquest  that  requireth  great  examination,"  which  reservation  might  be  made 
"applicable  by  the  attorney-general,  in  any  case  affecting  the  crown,  r+AQQ 
suggesting  that  it  required  great  examination.     In  Regina  v.  Tuchin,   L 

2  Id.  Raym.  1066.  S.  0.  1  Salk.  51.  6  Mod.  268,  Powell  J.  laid  it  down  that 
the  statute  of  amendment,  I  stat.  14  Ed.  8,  c.  6,  did  not  extend  to  the  crown, 
because  the  words  there  are,  "  by  challenge  of  the  party,"  and  he  said  that 
the  crown  was  never  named  in  an  act  of  parliament  by  the  name  of  party.  It 
seems,  therefore,  that,  except  for  this  expression  (whioh  does  not  occur  in  11 
G.  4,  and  1  W.  4,  c.  70,  s.  8,)  he  would  have  held  the  crown  to  be  bound  even 
by  the  amendment  act.  In  Willion  v.  Berkeley,  Plowd.  223 :  see  p.  235, 
et  seq.,  it  was  held,  by  the  Court  of  Common  Pleas,  that  the  king  was  bound 
by  the  statute  de  donis,  and  could  not  treat  a  gift  to  him  in  tail  male,  with 
remainder  over,  as  a  fee  simple  conditional  at  common  law ;  and  that  therefore, 
his  alienation,  after  male  issue  bad,(7f)  should  not  bar  the  reversioner.  A  case 
is  there  cited  in  argument  fp.  236,)  in  which  it  was  held  that  the  king  was. 
bound  by  the  statute  of  additions,  (1  H.  5,  c.  5,)  and  therefore  that  the  want 
of  an  addition  vitiated  an  indictment :  perhaps,  however,  that  case  cannot  be 
relied  on  here,  as  the  statute  of  additions  has  the  words,  "  in  every  original 
writ  of  actions,  personals,  appeals,  and  indictments,"  which  is  the  answer  given 
to  it  in  the  argument  in  Plowden,  (p.  240.)  In  the  Case  of  Ecclesiastical 
Persons,  5  Rep.  14,  a.,  it  was  held  that  the  crown,  though  not  named,  f+aaq 
♦was  bound  by  the  stat.  13  Eliz.  c.  10,  and  oould  not  take  a  lease  con-  "- 
trary  to  the  provisions  of  that  act.     And  in  the  third  reason  of  the  judgment 


(a)  Bee  Hargrave's  note,  Co.  Litt  120,  a.  n.  (3). 

(©)  See  argument  in  Magdalen  College  cane,  11  Rep.  68  b. 

(e)  See  Buller,  N.  P.,  part  7,  eh.  1,  p.  304.    2  Inst  424,  (11).    Fit*.  N.  B.  241.  A 

(d)  In  fact,  the  alienation  in  that  ease  had  been  made  by  the  issue  (Edward  die  Sixth) 
who  died  without  ever  haying  wane ;  bat  each  issue  had  the  same  power  to  alien  as  the 
original  donee  (Henry  the  Seventh)  had  while  his  issue  lived.  Back.  Abr.  Estate  in 
Tail,  vol.  iii.  p.  159,  (ed.  1832.) 
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there  it  is  said,  "All  statutes  which  be  made  to  suppress  wrong,  or  to  take 
away  fraud,  or  to  prevent  the  decay  of  religion,  shall  bind  the  king,  although 
he  be  not  named"  In  the  case  of  Magdalen  College,  11  Rep.  66,  b.,  the 
same  decision  was  made  as  to  the  same  statute :  and  the  court  laid  down  this 
distinction  :  "  That  where  the  king  has  any  prerogative,  estate,  right,  title, 
or  interest,  that  by  the  general  words  of  an  act  he  shall  not  be  barred  of 
them."  74,  b.  So  in  Standen  v.  University  of  Oxford,  W.  Jon.  21,  by  Jones  J. 
where  it  is  said  that  the  crown  is  bound  by  the  statutes  de  donis,  and  13  Eli*. 
c.  10,  this  distinction  is  made,  "  Car  la  [i.  e.  stat.  13  Eliz.  o.  10,]  le  Boy  est 
harre  a  Cairo  tort,  mes  lou  le  Roy  est  in  title  al  ascun  interest  en  property  ceo 
ne  poet  estre  toll  de  luy  sans  speciall  mention  en  le  Statute  et  cest  distinction 
est  allowe  en  le  dit  Case  de  Magdalen  Colledge.  L'Estatute  de  West,  2, 1  stat. 
13  Ed.  1,  o.  5.  2  Inst.  361,  (22,)  ordein  que  plenarty  per  6  moies  barra  le 
partie  que  ad  droit  sed  ceo  ne  barra  le  Roy,  car  nest  ezpresse  nosme  en  le 
Statute  issint  nul  Statute  de  limitation  barra  luy,  car  son  prerogative  nullum 
Umpus  oceurrit  Eegt,  ne  serra  toll  per  un  general!  statute.1'  That  distinction 
is  not  applicable  in  the  present  case ;  and  the  same  may  be  said  as  to  all  the 
statutes  of  limitations.  In  Rex  v.  the  Archbishop  of  Armagh,  1  Str.  516. 
S.  (j.  8  Mod.  6,(a)  it  was  held  that  an  Irish  act  of  parliament  (10  &  11  Car.  1,  c. 
2,  s.  6,)  for  the  consolidation  of  endowed  rectories  and  vicarages,  bound  the 
•4411  crown'  though  not  expressly  named.  There  Eyre  J.  ^pointed  out  that 
-»  the  statute  did  not  deprive  the  crown  of  any  prior  right,  but  only  new- 
modelled  it,  which  may  be  said  of  the  present  act.  The  provisions  in  the 
statute  of  frauds,  29  Car.  2,  c.  3,(6)  as  to  the  teste  of  the  writ,  do  not  bind  the 
king ;  but  that  is  because  it  is  his  prerogative,  that,  where  the  rights  of  the 
crown  and  of  a  subject  are  in  conflict,  that  of  the  crown  is  to  be  preferred.  So 
the  ground  of  the  exemption  of  the  crown  from  the  provisions  of  the  statutes 
of  bankrupts  is  the  interest  which  the  crown  has  in  property,  and  its  peculiar 
prerogative  of  being  preferred  to  all  other  creditors.  Here  the  title  of  the 
act  at  once  brings  it  within  the  description  which  Lord  Coke  gives  of  the 
statute  of  advowsons,  1  stat.  13  Ed.  1,  c.  5.  2  Inst.  359,  "  a  law  that  advan- 
ced right;"  which  reason  he  puts  as  showing  that  the  king  shall  be  bound, 
though  not  named. 

Secondly,  This  is  not  an  act  limiting  or  restricting  the  crown.  [Tindal  C. 
J.  Ton  need  not  do  no  more  than  state  your  second  point :  the  crown  is  as 
much  interested  for  the  prisoner  as  for  the  prosecutor.]  Besides  which,  the 
writ  of  error  may  be  needed  on  behalf  of  the  crown,  as  in  cases  of  revenue. 

Thirdly,  The  statutes  in  pari  materia,  which  the  legislature  must  be  pre- 
sumed to  have  had  in  view,  have  expressly  excluded  the  cases  affecting  the 
crown;  but  here  there  is  no  such  exclusion.  The  ancient  jurisdiction  of  the 
Exchequer  Chamber  in  error  was  constituted  by  stat.  27  Eli*,  c.  8.  There 
the  second  section  has  the  words,  "  other  than  such  only  where  the  queen's 
majesty  shall  be  party.0  [Alderson  J.  And  that  act  enumerates  the 
♦4421  caases  °f  action,  and  also  specifies*  that  the  commencement  must  be 
J  in  the  King's  Bench.]  Neither  kind  of  limitation  is  expressed  in  the 
present  act.  The  stat.  4  Ann.  c.  16.,  entitled  "  An  Act  for  the  Amendment 
of  the  Law  and  the  better  Advancement  of  Justice,"  has  an  express  excep- 
tion, in  the  seventh  section,  of  cases  of  treason,  felony,  or  murder,  or  upon 
penal  statute.  It  seems  difficult  to  see  how  the  act,  independently  of  the 
exception,  could  have  extended  to  indictments :  yet  the  framers  of  it  appear 
to  have  thought  that  the  nature  of  its  object,  the  amendment  of  the  law  and 
the  advancement  rof  justice,  was  likely,  in  the  absence  of  an  express  excep- 
tion, to  cause  the  act  to  be  applied  with  the  utmost  possible  generality. 

(«)  Where  the  case  is  said  to  have  been  on  the  English  statute,  17  Car.  2,  o.  8,  "  for 
siting  churches  in  cities  and  towns  corporate." 

(*)  See  Rex  v.  Lady  Portington,  1  Balk.  162,  as  to  implied  trusts,  under  the  seventh 
lection  of  the  same  statute. 
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Fourthly,  One  object  of  the  present  act  was  to  establish  one  uniform  court 
of  error.  [Alderson  J.  The  eleventh  section  shows  that;  it  distinguishes 
the  cases  of  practice  in  which  the  courts  have  a  oommon  jurisdiction.  Tindaa 
C.  J.  Which  means  that  the  fifteen  judges  cannot  make  rules  of  practice  for 
criminal  cases  in  the  King's  Bench,  or  real  actions  in  the  Common  Pleas. 
Aldkbson  J.  The  ninth  section  speaks  of  felonies  and  misdemeanours.] 
And,  though  criminal  cases  are  not  expressly  named  in  the  sixth  section,  it 
cannot  be  supposed  that  the  Terms  were  altered  as  to  one  class  of  causes  and 
not  as  to  another.  If  so,  all  the  venires  in  criminal  oases  are  erroneous.  It 
might  also  be  argued  that  a  sitting  of  a  single  judge  in  a  criminal  matter 
was  not  warranted  by  the  first  section ;  and  that  the  ancient  jurisdiction  in 
error,  of  the  Lord  Chancellor  and  the  two  Chief  Justices,  must  be  preserved 
in  all  revenue  cases ;  and,  perhaps,  it  may  be  said  that  that  will  be  the  only 
court  of  error  in  all  cases  whatever  commenced  in  the  Exchequer,  since  the 
king  *is  formally  an  interested  party  in  all  such,  and  especially  since  pMJg 
that  interest  is  connected  with  property.  So,  on  the  king  bringing  *• 
auare  impedit  in  the  Common  Pleas,  it  might  be  said  that  error  lay  to  the 
Court  of  King's  Bench,  which  court  has  now  no  officers  to  conduct  the  pro* 
cess.  The  king's  suits  relating  to  revenue,  brought  in  the  King's  Bench, 
must,  in  the  same  way,  go  to  the  House  of  Lords  in  the  first  instance.  To 
exclude  these  suggestions,  the  legislature  used  the  words,  "any  judgment 
given  by  any  of  the  said  courts.'1  [Tindal  C.  J.  The  word  "  any"  includes 
actions  of  replevin,  which  the  old  act  did  not  include.]  It  is  also  by  virtue 
of  the  generality  of  the  expression,  that  actions  by  original  in  the  King's 
Bench  are  included. 

Lastly,  As  to  some  difficulties  which  may  be  suggested.  It  may  be  asked, 
whether  the  execution  of  sentence  shall  be  suspended  in  criminal  cases  when* 
ever  the  defendant  chooses  to  bring  error.  But  the  subject  is  not  entitled,  as 
of  right,  to  a  writ  of  error  in  cases  of  felony  or  treason ;  and  it  has  been 
doubted  whether  he  be  so  even  in  oases  of  misdemeanour.  Again,  it  may  be 
objected,  that  the  Judges  of  the  Common  Pleas,  and  the  Barons  of  the  Exche- 

Siuer,  are  not  properly  criminal  judges.  But,  in  fact,  they  may  be  called  on 
or  their  opinion  by  the  House  of  Lords  on  criminal  matters  j  and  they  ordi* 
narily  receive  commissions  of  oyer  and  terminer,  and  gaol  delivery.  Besides, 
an  analogous  objection  might  be  made  to  the  jurisdiction  in  error  of  the  Jus- 
tices of  the  King's  Bench  and  the  Barons  of  the  Exchequer  upon  real  actions, 
or  to  the  ancient  jurisdiction  of  the  Lord  Chancellor  and  the  two  Chief  Jus* 
tices  in  errors  on  matters  of  revenue.  [Tindal  C.  J.  *Lord  Coke  r*444 
says,  4  Inst.  o.  7.  p.  71.,  that  Bracton  s  expression  respecting  the  L 
Justices  of  the  King's  Bench,  "  qui  propria*  causa*  regia*  tcrminant" 
includes  their  jurisdiction  in  all  cases  of  error,  and  that  these  may  well  be 
called  propria  causa  regis.] 

The  question  on  the  present  record  turns  upon  the  words  in  the  indictment! 
"  by  a  certain  wall  there9  "  extending  into  the  said  highway."  [Xord  Ltnd- 
HUEST  C.  B.  Suppose  the  whole  description  of  the  road  put  into  a  paren- 
thesis.] A  parenthesis  cannot  be  supplied  in  an  indictment.  The  words 
there  and  said  must  be  referred  to  the  last  antecedent.  Uncertainty  as  to 
time  and  place  vitiates  an  indictment ;  1  Stark.  C.  P.  o.  4.  p.  65,  2d  edit. 
(1822).  In  Longe  v.  Atkins,  Com.  Dig.  Parols,  (A.  14.)  2  Roll.  Ab.  Parols, 
(E)  p.  252.  1.  19.,  a  plaintiff  declared,  in  an  inferior  court  at  Beading,  that 
the  defendant  in  consideration  of  carrying  goods  of  B.  from  Reading  to 
London,  adtunc  et  ibidem  assumed,  &c.  The  ibidem  was  referred  to  London, 
so  as  to  take  the  contract  out  of  the  jurisdiction  of  the  inferior  court.  [Lord 
Lyndhubst  C.  B.  There  the  word  might  have  been  referred  to  either  ante- 
cedent :  here  the  sense  allows  you  to  refer  it  to  only  one.  Tindal  C.  J. 
Ogle's  case,  2  Hal.  P.  C.  180,  is  in  your  favour;  there  the  indictment  stands 
that  A.  B.  at  N.  made  an  assault  upon  C.  D.  of  F.,  and  him  adtunc  tt  ibidem 
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with  a  certain  sword  percuuit,  Ac]  It  was  said  there,  that  if  the  indictment 
referred  to  both  places  it  was  impossible,  and  "  if  only  to  one,  it  must  refer 
to  Ae  kui9  and  then  it  it  intentible."  Besides,  it  is  not  enough  that  a  particular 
construction  will  make  sense :  the  word  there  is  technical,  and  is  necessarily 
•4451  re^erre^  *°  th°  last  ^antecedent :  the  same  was  held  in  the  case  even  of 
J  an  obligation,  as  to  the  word  hef  although  the  last  antecedent  was  in  a 
parenthesis;  Manoester  v.  Daper,  2  Roll.  Abr.  Parole,  (E.)  p.  252.  1. 12. 
Com.  Big.  Parols,  (A.  14.)  [Lord  Lyndhurst  C.  B.  There  the  construc- 
tion adopted  made  sense,  Tindal  C.  J.  Is  not  the  last  antecedent  the  last 
word  which  can  be  made  an  antecedent  so  as  to  have  a  meaning  ? ]  In  Walford 
v.  Anthony,  8  Bing.  75,  there  were  three  defendants ;  and  the  declaration 
and  the  words  "  a  close  of  the  said  defendant ;"  and  it  was  held  an  ambi- 
guity, and  not  a  reference  to  the  last  defendant  named.  [Lord  Lyndhurst 
C.  B.    Because  any  one  of  the  defendants  might  be  understood.] 

Tindai*  G.  J.  We  do  not  propose  to  hear  counsel  on  the  other  side,  on  the 
point  of  jurisdiction. 

Starkie,  for  the  crown,  stated  that  he  had  not  been  instructed  to  question 
the  jurisdiction.  As  to  the  record.  In  Finch's  Discourse  of  Law,  book  i. 
chap.  3,  it  is  said,  "  Words  of  construction  must  be  referred  to  the  next  ante- 
cedent, where  the  matter  ittelf  doth  not  hinder  it."  (a)  In  toner's  case,  1  Dyer, 
46,  6.,  an  indictment  for  murder  had  the  words,  u  John  Guier,  husband  to  the 
said  Emelin  Guier,  of  Hambridge  aforesaid  in  the  county  aforesaid,  yeoman  ;" 
and  it  was  held,  that  as  "yeoman"  must  refer  to  John  Guier,  and  not  to 
Emelin  Guier,  the  county  also  related  to  the  husband.  Besides,  if  sensible 
matter  be  alleged,  insensible  matter  following  may  be  rejected,  if  the  indict- 

*4461  ment  w^  **  S00^  w^tnout  ***  *n  ^ez  v-  Morris,*  1  Leach,  G.  G.  109, 
J  (ed.  4, 1815),  ca.  65,  p.  109,  the  indictment  stated  that  Francis  Morris, 
the  goods  and  chattels,  &c.  feloniously  did  receive  and  have ;  he  the  said  Thomas 
Morris  then  and  there  well  knowing  the  said  goods,  Ac.  to  have  been  feloniously 
stolen,  Ac. ;  and  the  words  "  the  said  Thomas  Morris"  were  rejected  as  sur- 
plusage, the  indictment  being  sensible  and  good  without  them.  [He  was  then 
stopped  by  the  court.]  Gur.  adv.  vult. 

Tindal  C.  J.  delivered  the  judgment  of  the  court.  Some  doubt  having 
occurred  to  the  court,  whether  its  jurisdiction  extended  to  the  case  of  criminal 
proceedings  brought  by  writ  of  error  from  the  Court  of  King's  Bench,  we 
requested  this  point  might  be  discussed  before  we  heard  the  argument  in  the 
case  itself.  Such  discussion  has  accordingly  taken  place ;  and,  if  we  had  still 
entertained  any  doubt  upon  the  subject,  we  should  have  directed  an  argument 
by  the  law  officers  of  the  crown  before  all  the  judges.  But  we  are  perfectly 
satisfied  that,  upon  the  proper  construction  of  the  statute  by  which  this  court 
is  constituted,  we  have  jurisdiction  over  criminal  as  well  as  civil  cases,  when 
brought  before  us  by  writ  of  error. 

The  act  itself  is  entitled,  "  An  Act  for  the  more  effectual  Administration  of 
Justice  in  England  and  Wales ;"  and  the  preamble  of  the  act  declares  its 
intention  to  be,  "  to  make  more  effectual  provision  for  the  administration  of 
justice  in  England  and  Wales."  And  again,  the  eighth  section,  by  which  this 
court  is  constituted,  is  expressed  in  terms  the  most  general  and  ample,  "  That 
♦4471  w"te  °^  e^or,  upon  any  judgment  given  *by  any  of  the  said  courts, 
*  shall  hereafter  be  made  returnable  only  before  the  judges  or  judges  and 
barons,  as  the  case  may  be,  of  the  other  two  courts,  in  the  Exchequer  Chamber/' 
In  the  case,  therefore,  of  an  act  of  Parliament  passed  expressly  for  the  further 
advancement  of  justice,  and  in  its  particular  enactment  using  terms  so  compre- 
hensive as  to  include  all  oases  brought  up  by  writ  of  error,  we  think  there  is 
neither  authority  nor  principle  for  implying  the  exception  of  criminal  cases, 
upon  the  ground  that  the  king,  as  the  public  prosecutor,  is  not  expressly 

(a)  Page  8  in  the  English  Translation,  1759.  The  original  French  (8  b.  ed.  1618) 
does  not  contain  the  qualification ;  but  Guier's  case  is  cited. 
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mentioned  in  the  act.  By  such  a  construction  of  the  act,  its  object  and  intent 
can  beBt  be  attained:  and  it  may  be  observed,  that  no  difficulty  can  follow 
from  this  construction,  as  to  the  carrying  into  effect  the  judgment  pronounced 
by  this  court  in  criminal  cases ;  the  statute  having  directed  that  a  transcript 
only  of  the  record  shall  be  annexed  to  the  return  of  the  writ  of  error ;  and  that 
the  judgment,  when  altered  or  affirmed,  shall  be  entered  on  the  original  record, 
and  all  further  proceedings  shall  be  awarded  by  the  court  in  which  the  original 
record  remains. 

With  respect  to  the  error  assigned  in  this  particular  case,  we  are  all  of  opinion 
that  it  is  not  available,  and  that  the  judgment  of  the  court  below  ought  to  be 
affirmed.  The  indictment  alleges  that  the  defendant,  at  the  township  of 
Wavertree,  in  the  county  of  Lancaster,  in  and  upon  a  common  highway  there, 
leading  from  a  certain  public  road  (of  which  the  termini  are  described)  to  a 
certain  other  public  road  (of  which  the  termini  are  also  described,  and  which 
are  from  Wavertree  to  the  township  of  Little  Woolton),  by  a  certain  wall 
there,  extending  into  the  said  highway,  unlawfully  hath  encroached;  and  it 
is  contended  in  argument  by  the  ^plaintiff  in  error,  that  the  latter  rtiig 
word  there  must,  of  necessity,  be  referred  to  the  last  antecedent,  that  L 
is,  to  Little  Woolton.  The  answer  appears  to  us  to  be,  that  the  only  way  of 
reading  the  indictment  so  as  to  make  sense  of  it,  is  by  considering  the  township 
of  Little  Woolton  to  be  stated  in  the  indictment  merely  as  the  terminus  of  one 
of  the  two  cross  highways ;  and  in  that  case  there  can  be  no  ambiguity  in  the 
indictment,  as  the  word  there  cannot  refer  to  that  highway,  but  must,  of 
necessity,  refer  to  the  highway  in  question,  namely,  that  at  Wavertree.  And 
we  think  if  there  is  no  necessary  ambiguity  in  the  construction  of  the  indict- 
ment, we  are  bound  not  to  create  one,  T>y  reading  the  indictment  in  the  only 


way  which  will  make  it  unintelligible.  In  Ogle's  case,  2  Hal.  P.  G.  180,  the 
sense  is  ambiguous :  the  assault  may  as  well  have  been  made  at  N.  in  the 
county  aforesaid,  as  at  F.  in  the  county  aforesaid,  of  which  place  the  defendant 
is  described  by  his  addition.  It  is  just  as  sensible,  whether  the  reference  is 
made  to  the  one  or  to  the  other.  There  was,  therefore,  an  uncertainty  in  that 
case,  which  was  held  to  be  fatal.  But  in  this  case,  the  nuisance  by  erecting 
a  wall,  which  is  local,  must  be  at  JfVavertree,  where  the  road  has  already  been 
described  to  be :  it  could  not  possibly  be  at  Woolton.  There  is,  therefore, 
no  uncertainty,  and  the  word  there  must  consequently  be  held  to  refer  to  the 
only  antecedent  which  can  make  sense  of  the  indictment,  that  is,  to  Wavertree. 
We  think  the  authority  cited  from  Finch's  Law  is  decisive.  Upon  the  whole, 
we  are  of  opinion  that  judgment  must  be  affirmed. 

Judgment  of  King's  Bench  affirmed,  (a) 
(a)  See  Bex  v.  Countesthorpe,  2  B.  &  Ad.  487. 


*IN  THE  EXCHEQUER  CHAMBER.        [*449 

(Error from  the  Kings  Bench.') 

BAYLEY  v.  DREVER  and  Others.    May  10th. 

Non-payment  of  tithe  does  not  raise,  as  against  a  lay  impropriator,  presumption  to  go 
to  a  jury,  of  a  grant  of  the  tithe  to  the  landowner. 

Evidence  of  a  right  to  all  kinds  of  tithes,  in  a  lay  impropriator,  np  to  a  g$ven  time,  and 
of  the  receipt  of  the  corn  tithe  since  that  time  by  another  party,  is  evidence  from 
whioh  a  jury  may,  if  they  think  fit,  infer  a  grant  of  all  the  tithes  by  the  first-men- 
tioned impropriator  to  such  Utter  party ;  and,  therefore,  the  latter,  in  support  of  a 
claim  for  hay  tithe,  may  gi?e  documentary  or  other  endence  of  hay  tithe  baring  been 
taken  by  the  presumed  grantor. 

Ekbor  from  the  Court  of  King's  Bench.    The  defendants  in  error  declared 
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below  against  the  plaintiff  in  error,  in  debt,  upon  stat.  2  &  8  Ed.  6,  c.  13,  for 
not  setting  out  tithes,  and  claimed  the  treble  value.  The  defendants  in  error 
claimed  as  lay  proprietors  of  tithes  of  corn,  grain,  and  hay,  of  land  in  the 
parish  of  Prestbury,  in  the  county  of  Chester,  occupied  by  the  plaintiff  in 
error;  and  from  the  bill  of  particulars  it  appeared  that  the  demand  was  limited 
to  the  single  or  treble  value  of  the  tithe  of  hay.  On  the  trial  before  Bolland 
B.,  at  the  Chester  Summer  assizes,  1831,  the  defendants  in  error  proved  the 
grant  of  (among  other  things)  the  rectory  and  tithes,  of  all  kinds,  of  the 
pariah  of  Prestbury,  by  letters  patent  of  Queen  Elizabeth,  to  Thomas  Leigh 
and  certain  other  persons,  in  the  year  1579,  and  a  deed  of  partition  in  1 586, 
whereby  the  other  grantees  released  and  conveyed  the  same  rectory  and  tithes 
to  Thomas  Leigh.  They  also  gave  in  evidence  leases  of  the  tithes,  of  all  kinds, 
in  the  township  of  Lower  Witherington,  in  the  parish  of  Prestbury,  within 
which  township  the  lands  of  the  plaintiff  in  error  were  situate,  granted  by 
different  members  of  the  family  of  Leigh,  for  terms  of  years  which  had  sinoe 
*4S01  exP"re<^  >  *ne  *e*rliest  dated  in  1705,  the  latest  in  1799.  Payments 
■■  of  rent  under  some  of  these  leases  were  shown  to  have  been  made  to 
the  Leigh  family.  Parol  evidence  was  also  given,  on  behalf  of  the  defendants 
in  error,  of  the  collection  and  receipt  on  account  of  the  Leigh  family,  or  their 
lessees,  of  certain  rents  or  money  payments  in  lieu  of  tithe ;  and  some  of  the 
witnesses  deposed,  that  in  valuing  the  different  farms  in  the  parish  (including 
that  of  the  plaintiff  in  error),  for  the  purpose  of  tithe,  they  uniformly  up  to 
the  period  of  the  dispute,  took  into  account  the  value  of  the  hay.  It  appeared, 
however,  that  the  valuation  in  the  whole  did  not  exceed  what  would  be  a  fair 
estimate  of  the  corn  tithe  alone;  that  the  addition  of  hay  tithe  would  have  nearly 
doubled  the  amount  received ;  that,  except  in  one  or  two  instances,  no  tithe 
of  hay  had  ever  been  taken  in  kind ;  that  about  the  year  1816  disputes  arose 
between  the  tithe-owners  and  the  parishioners  respecting  the  right  to  hay 
tithe ;  that  the  parishioners,  when  it  was  specifically  claimed,  altogether  refused 
to  pay  it ;  and  that,  since  that  period,  the  corn  tithe  alone  had  been  valued 
and  collected.  It  further  appeared,  that  in  the  year  1822  Richard  Leigh 
died,  and  that  since  that  time  the  corn  tithe  or  a  money  equivalent  had  been 
received  on  account  of  the  defendants  in  error ;  but  there  was  no  evidence  of 
any  perception  of  hay  tithe  by  them,  or  on  their  account.  The  counsel  for  the 
plaintiff  in  error  objected  to  the  leases  being  put  to  the  jury  as  evidence  of 
the  perception  of  the  hay  tithe,  on  the  ground  of  the  want  of  proof  of  con- 
nection in  title,  as  to  the  hay  tithe,  between  the  lessors  and  the  defendants  in 
error.  The  learned  Judge  overruled  the  objection,  and  admitted  the  evidence. 
He  further  told  the  jury,  in  summing  up,  that  no  presumption  of  a  grant 
♦4511  *°*  *ne  ^a?  ^tne  c011^  i*  ma^e>  even  M  against  a  lay  impropriator, 
J  from  the  non-payment  of  the  hay  tithe.  The  counsel  for  the  plaintiff 
in  error  excepted  to  the  admission  of  the  leases,  and  also  to  the  direction  of 
the  learned  Judge.  There  were  other  exceptions,  which  were  not  discussed 
on  the  present  argument,  nor  noticed  in  the  judgment.  The  jury  having 
found  a  verdict  for  the  defendants  in  error,  and  judgment  having  been  entered 
up  thereon  in  the  Court  of  King's  Bench,  the  present  writ  of  error  was  brought. 

The  case  was  argued  before  Tindal  C.  J.,  Lord  Lyndhurst  C.  B.,  Parke, 
Gaaelee,  and  Bosanauet  Js.,  and  Bolland  and  Gurney  Bs. 

J.  H.  Lloyd  for  the  plaintiff  in  error.  Of  the  two  questions  submitted  to 
the  consideration  of  the  court,  the  most  important  is  the  general  question  as 
to  the  doctrine  of  presumption  against  a  lay  impropriator.  Assuming,  as  will 
probably  not  be  disputed,  that  there  was  some  evidence  to  go  to  the  jury,  from 
whence  a  presumption  might  be  drawn,  it  becomes  an  abstract  question  of 
law,  which  may  be  considered  apart  from  the  evidence  set  out  in  the  bill  of 
exceptions ;  and,  in  point  of  law,  the  doctrine,  that  no  presumption  of  a  grant 
can  be  made  against  a  lay  rector  from  continued  non-payment  alone,  cannot  be 
maintained.    That  doctrine  is  undoubtedly  supported  by  authorities ;  but  a 
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awful  examination  of  the  reasoning  on  which  it  is  founded  will  show  that  it 
tests  on  a  fallacy.    It  is  admitted  by  the  plaintiff  in  error  that  no  such  pre- 
sumption can  be  made  against  a  spiritual  rector,  inasmuch  as  he  has  not  the 
Cwer  to  make  such  a  grant.    It  is  also  admitted,  that  a  layman  cannot,  unless 
♦derive  title  through  a  religious  house  before  the  dissolution  of  1*452 
monasteries,  set  up  against  the  owner  of  tithes,  whether  lay  or  spirit-  L 
val,  a  claim  of  pretcriptive  exemption.     And  from  this  latter  proposition  the 
doctrine  now  in  question  seems  to  have  taken  its  origin;  the  argument  being, 
that  if,  from  mere  nonpayment  of  tithes,  the  presumption  of  a  grant  were  to 
arise,  this  would,  in  effect,  amount  to  a  prescription  in  non  decimando.     But 
the  reasoning  on  which  the  prescription  is  held  inadmissible,  though  unques- 
tionably sound,  is  technical  merely.     There  can  be  no  prescription,  because! 
before  the  dissolution  of  monasteries,  which  is  within  legal  memory,  a  layman, 
except  in  the  case  before  adverted  to,  could  not  himself  enjoy,  or  be  exempted 
from  the  payment  of  tithes.    But  after  this  period,  when  tithe  came,  as  in  the 
present  instance,  into  lay  hands,  it  acquired  all  the  qualities  of  lay  property 
generally ;  that  is  to  say,  it  could  be  disposed  of,  or  granted  away,  in  whole  or 
in  part,  just  as  land  or  rents  might  have  been.     Now  as  to  all  other  property! 
the  courts  not  only  admit  but  favour  a  presumption  arising  from  long  enjoy- 
ment, and  no  reason  can  be  assigned  why  the  same  indulgence  should  not  be 
extended  to  ecclesiastical  property  in  lay  hands.    In  substance  it  makes  no 
difference,  whether  there  Is  a  long  continued  perception  of  tithe,  or  a  long 
continued  exemption  from  payment.     From  the  one  arises  the  reasonable 
inference  of  a  grant,  from  the  other  a  like  presumption  of  a  release,  on   the 
principle  that  otherwise  it  cannot  be  supposed  that  the  party  originally  entitled 
would  forego  the  exercise  of  a  beneficial  right.    This  doctrine  of  presumption! 
in  ordinary  cases,  is  familiar;  but  its  application  to  tithe  is  denied.  *Such   p*^  co 
a  distinction,  however,  is  unjust  and  inconsistent.      Suppose,  for  ■• 
instance,  that  a  lay  rector  had,  many  years  ago,  as  he  had  undoubted  power  to 
do,  on  good  consideration,  granted  away  or  released  by  deed  a  portion  of  his 
tithe;  that  the  property  so  released  from  tithe  had  passed  in  regular  descent, 
without  alienation  or  lease,  through  two  or  three  generations  from  the  original 
grantee  or  re-lessee ;  and  that,  by  accident  or  time,  the  original  deed  were  Tost; 
there  would  then  be  no  evidence  of  the  existence  of  such  grant  or  release  but 
the  fact  of  non-payment ;  yet,  upon  the  present  doctrine,  the  court  would 
reject  the  reasonable  presumption  of  such  deed  having  existed,  and  would  give 
back  to  the  lay  rector  what  he  had  once  bargained  away.     According  to  this 
doctrine,  length  of  enjoyment,  which  confirms  all  other  rights,  would  serve 
only  to  weaken  this,  by  destroying  the  documentary  evidence  of  title  without 
giving  an  equivalent  presumption  in  its  favour.     [The  court  here  intimated! 
that  whatever  the  reasonableness  of  the  doctrine,  they  should  probably  feel 
themselves  bound  by  the  authorities.]     The  cases  are  all  collected  in  Eagle  on 
Tithes,  c.  3.  s.  6. ;  and  on  examination  it  will  be  found  that  they  proceed!  f°r 
the  most  part,  on  the  notion  that  a  claim  of  exemption  founded  on  non-pay- 
ment was,  in  fact,  a  prescription  in  nan  decimando  ;  and  the  propriety  of  the 
decisions  themselves  has  been  frequently  called  in  question.    [Lord  Lyniv 
0UR8T  C.  B.    The  conclusion  at  which  Mr.  Eagle  arrives  is  this : — "  The 
determinations  upon  this  very  important  question  go  to  this  extent,  that  mere 
non-payment  is  undoubtedly  not,  even  amongst  laymen,  any  answer  to  the 
demand  of  tithes.    But  there  has  not  always  been  a  uniformity  of  opinion 
on  this  point  among  the  judges ;  and  some  *even  of  those  who  have   v+aka 
thought  themselves  obliged  to  submit  to  the  authority  of  the  decided  I 
oases,  have  expressed  themselves  dissatisfied  with  the  principle  on  which 
those  decisions  are  founded/1]  0.  iii.  §  6.  vol.  i.  p.  92.    The  author,  while  he 
states  the  prevailing  doctrine,  evidently  considers  the  law  on  this  point  to  be 
both  unsettled  and  unsatisfactory.    In  Medley  v.  Talmy,  1  Eag.  ft  T.  620. 
2  Gw.  559.  (in  1696)  the  grant  was  presumed  by  the  court  against  a  layman, 
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on  evidence  of  non-payment  for  forty-four  years  only.  [Gasxlxib  J.  In 
Nagle  *.  Edwards,  3  Anstr.  705.  2  Eag.  ft  T.  428.  4  Gw.  1444,  in  1796, 
Maodonald  C.  B.  says,  that  the  point,  though  once  doubted,  seems  now  set  at 
rest,  and  that  there  is  no  difference  between  a  lay  and  an  ecclesiastical  rector.] 
In  Fanshaw  v.  More,  2  Eag.  &  Y.  92,  2  Gw.  781,  Baron  Clarke  says,  that 
although  the  authorities  against  a  prescription  in  non  decimando  are  very 
great,  yet  the  reason  grows  weaker  every  day ;  that  discharges  have  been  often 
purchased  from  lay  impropriators,  and  that  the  grants  may  be  lost ;  and  then 
be  points  out  the  inconsistency  of  the  refusal  to  allow  the  presumption  with 
admitted  legal  principles.  [Lord  Lyndhttrst  0.  B.  But  he  ends  with  sub- 
mitting to  it.  Tindal  C.  J.  There  is  no  collateral  circumstance  from  which 
a  grant  can  be  inferred  here.  The  case  therefore  comes  to  this :  there  are 
two  modes  in  which  your  claim  to  the  exemption  might  be  set  up ;  one  of 
these  is  bad ;  and  you  say  that  we  must,  therefore,  put  it  upon  the  other. 
Every  prescription  in  non  decimando  might  be  open  to  such  an  argument.] 
If  the  same  evidence  would  raise  both  claims,  the  jury,  as  one  was  legally 
impossible,  would  fix  on  the  other,  as  the  more  probable  of  the  two.  [Lord 
♦4551  IjYNI)HUB8T  C.  B.  You  might  apply  that  to  the  case  *of  a  spiritual 
■*  rector :  an  exemption  from  his  claim  might  have  a  legal  origin.]  The 
jury  may  choose.  [Lord  Ltndhxtrst  C.  B.  There  is  no  evidence  besides 
that  of  non-payment ;  and,  therefore,  upon  the  authorities,  there  was  nothing 
to  go  to  the  jury.]  It  must  be  admitted  that  the  decisions  appear  to  go  to 
that  extent.  But  The  Aldermen  and  Burgesses  of  Bury  v.  Evans,  2  Com. 
Rep.  643,  Bunb.  845,  2  Eag.  &  Y.  72,  2  Gw.  757,  was  merely  a  question  on 
prescription  in  non  decimando.  Lord  Redesdale  in  Norbury  v.  Meade,  3 
Bligh,  211,  intimated  a  strong  opinion  in  favour  of  allowing  the  presumption 
now  contended  for.  Upon  the  other  point,  no  connection  in  title  has  been 
shown  between  the  plaintiffs  below  and  the  family  of  the  Leighs,  so  far  as  the 
hay  tithe  is  concerned ;  and,  consequently,  the  leases  were  not  admissible  in 
evidence.  Assuming  the  title  of  the  Leighs  to  be  established,  there  is  nothing 
hut  the  perception  of  the  corn  tithe  by  the  plaintiffs  below,  which  may  well 
consist  with  this,— that  there  had  been  a  lease  to  them  from  the  Leighs  of  the 
corn  tithe  alone.  The  leases  were  offered  in  evidence,  for  the  purpose  of 
showing  a  right  to  the  tithe  of  hay ;  and  granting  that  they  are  evidence  of 
such  a  right  in  the  family  of  Leigh,  how  can  they  be  made  available  to  the 
plaintifiB  below,  who  have  not  connected  themselves  directly  in  title  with  that 
family,  and  have  claimed  and  enjoyed  only  the  tithe  of  corn  ? 

[Upon  this  point  the  court  intimated  that  the  perception  of  the  corn  tithe 
was  at  all  events  good  prima  facie  evidence  of  a  title  to  the  tithe  generally; 
and  that  what  was  evidence,  therefore,  in  favour  of  a  former  owner,  would  be 
equally  evidence  for  the  party  who  had  the  perception  of  the  corn  tithe  now.] 
*4561       *  Temple  contra  was  stopped  by  the  court. 

-*  Lord  Lyhdhcrst  0.  B.  I  was  always  much  struck  with  the 
arguments  which  have  been  urged  in  favour  of  the  presumption  of  a  grant. 
But  the  decisions  are  too  strong  to  be  over-ruled  by  us  in  this  court,  whatever 
weight  the  objections  may  have  in  another  place. 

The  rest  of  the  court  concurred. 

Judgment  of  the  King's  Bench  affirmed. 


BAXTER  and  Another,  Assignees  of  HILL,  i>.  PRITCHARD. 

An  assignment  by  a  trader  of  his  whole  stock,  with  intent  to  abscond  from  his  creditors 
and  carry  off  the  purchase-money,  is  not  an  act  of  bankruptcy,  when  the  purchaser 
pajfl  a  fair  price  for  the  goods,  and  is  ignorant  of  the  trader's  design. 

Trover  for  certain  articles  of  furniture  and  stock  in  trade.    The  first 
exmut  alleged  a  possession  by  Hill  the  bankrupt,  and  a  finding  by  the  defend- 


224  Baxter  v.  Pritchard.    T.  T.    1834.  [456 

ant  before  the  bankruptcy,  and  charged  a  conversion  after  the  bankruptcy. 
The  second  count  laid  the  possession  in  the  plaintiffs  as  assignees.  Plea,  not 
guilty.  The  defendant  gave  notice  of  disputing  the  petitioning  creditor's  debt, 
the  trading,  and  the  act  of  bankruptcy.  On  the  trial  before  Denman  G.  J.  at 
the  London  sittings  after  Trinity  term  1833,  the  only  question  ultimately  in 
dispute  was,  whether  an  assignment  made  by  Hill  to  the  defendant  constituted 
an  act  of  bankruptcy  1  as  to  which  the  following  facts  were  proved.  Hill, 
being  in  trade  as  an  oil  and  colour  man,  on  the  9th  of  December,  1831,  by 
several  deeds,  assigned  to  the  defendant  the  lease  of  certain  premises  held  by 
him  (Hill),  and  all  his  book  debts,  furniture,  fixtures,  stock  in  trade,  and 
effects.  The  property  sold  was  taken  at  a  valuation.  Hill  obtained*  r*i  c7 
the  purchase  money,  and  absconded  for  America.  The  jury  expressly  L 
found  that  Hill  had  made  the  assignment  with  the  intention  of  defrauding  his 
creditors,  but  that  the  defendant  was  no  party  to  the  fraud.  The  Lord  Chief 
Justice  thought  that,  on  these  facts,  the  assignment  was  an  act  of  bankruptcy, 
and  he  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  move  to  enter  a 
nonsuit.  Sir  James  Scarlett  obtained  a  rule  accordingly  in  Michaelmas  term, 
1833.     In  Easter  term  last  (April  30th), 

•  v  Sir  John  Campbell,  Attorney-General,  and  FoUett,  showed  cause. (a)  This 
is  an  act  of  bankruptcy  within  two  clauses  of  the  third  section  of  stat.  6  6.  4. 
c.  16.  First,  the  trader  has  made  a  fraudulent  grant  or  conveyance  of  his 
goods ;  secondly,  he  has  made  a  fraudulent  gift,  delivery,  or  transfer  of  his 
goods.  It  is  true  that  the  jury  have  negatived  fraud  on  the  part  of  the  defend- 
ant ;  but  they  have  found  fraud  on  the  part  of  Hill.  Hill's  act,  if  valid,  would 
have  the  effect  of  preventing  the  rateable  distribution  of  his  property  under 
the  bankrupt  laws ;  and  this  being  the  fraud  contemplated  by  the  legislature, 
it  is  complete  without  any  fraud  on  the  part  of  the  defendant.  On  this  prin- 
ciple, any  voluntary  preference  is  now  an  act  of  bankruptcy  j  and,  even  while 
it  was  no  act  of  bankruptcy  unless  made  by  deed,  trover  or  money  had  and 
received  would  lie  in  all  cases  of  such  preference,  against  the  receiver.  Tet  a 
voluntary  preference  may  be  given,  without  any  fraud  on  the  part  of  the  per- 
son preferred.  Not  only  may  there  be,  as  in  the  case  last  put,  an  act  of  bank- 
ruptcy effected  by  a  transfer,  where  the  receiver  is  not  aware  that  creditors 
♦will  be  defrauded,  but  also  there  may,  on  the  other  hand,  be  a  transfer  i-***© 
where  the  receiver  has  knowledge  of  the  trader's  insolvency,  and  yet  L 
no  act  of  bankruptcy,  as  in  the  case  of  a  creditor  who  obtains  a  preference  by 
menace  or  importunity.  The  privity  of  the  receiver  is  therefore  no  test,  either 
way,  of  the  existence  of  the  fraud  contemplated  by  the  legislature.  The  cases 
respecting  fraudulent  assignments,  antecedent  to  the  passing  of  the  statute  of 
6  G.  4.  c.  16,  are  applicable  to  the  present  question,  excepting  only  that  a 
deed  is  no  longer  requisite  to  perfect  the  act.  Now  the  cases  may  be  distrib- 
uted into  two  classes ;  first,  where  there  was  fraud  at  common  law,  or  under 
the  statute  13  Eliz.  c.  5.,  in  which  class  of  cases  there  is  no  fraud  unless  both 
parties  be  privy ;  secondly,  where  the  fraud  consists  in  evading  the  bankrupt 
laws,  in  which  class  fraud  may  exist,  though  one  party  be  not  privy.  The 
cases  are  collected  in  Lord  Henley's  Digest  of  the  Bankrupt  Law,  ch.  2.  s.  2, 
page  26,  (3d  ed.  1832).  The  second  head  of  fraudulent  assignments,  there 
given,  page  27,  comprehends  assignments  which  are  fraudulent,  as  being 
against  the  policy  of  the  bankrupt  law ;  and  it  appears,  from  the  authorities 
there,  that  it  has  been  held  that  the  assignment  of  all  a  trader's  property,  for 
the  benefit  of  all  the  creditors,  is  an  act  of  bankruptcy,  because  it  incapacitates 
the  person  assigning  from  carrying  on  trade,  page  28.(6)    [Littledale  J. 

!a)  Before  Dbnmah,  C.  J.,  Ltttlbdalb,  Pattison,  and  Williams  Js. 
b)  See  Lord  Mansfield  in  Gompton  v.  Bedford,  1  W.  Bl.  862 ;  in  Devon  v.  Watts,  1 
Doug.  98  ;  in  Butcher  v.  Easto,  ib.  296 ;  and  in  Harman  t>.  Fisher,  1  Cowp.  128 ;  and 
Lord  EUenborough  in  Tappenden  v.  Burgees,  4  East,  286.  But  see  Lord  Eldon's 
remarks  in  Ex  parte  Bourne,  16  Yes.  148,  on  Kettle  v.  Hammond,  Co.  B.  L.  89,  and  his 
judgment  in  Dutton  v.  Morrison,  17  Ves.  198,  199. 
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Have  you  any  instance  where  a  sale  baa  been  beld  an  act  of  bankruptcy,  if 
*4591  ^e  t^er  got  **  much  as  be  parted  *with  ?]  Lord  Mansfield's  judg- 
J  ment  in  Worseley  v.  Demattos,  1  Burr.  467,(a)  goes  that  length.  The 
enforcement  of  this  rule  may  be  a  hardship  npon  the  purchaser;  but  this  the 
law  will  work,  rather  than  permit  a  fraud  upon  the  bankrupt  laws.  No  man 
should  take  such  an  assignment  without  satisfying  himself  that  there  are  no 
creditors.  In  Cooke  v.  Caldecott,  M.  &  M.,  522,  it  was  left  to  the  jury, 
whether  the  party  receiving  the  transfer  had  reason  to  know  that  the  trader 
was  defrauding  his  creditors ;  but  there  the  sale  was  only  of  a  part  of  the  pro- 
perty, so  that  the  fact  of  the  trader  being  incapacitated  from  carrying  on  trade 
did  not  arise.  And  in  Ward  v.  Clarke,  M.  &  M.  497,  the  jury  were  told  to 
consider  whether,  from  the  circumstances  of  the  sale,  the  purchaser  must  not 
have  known  that  it  was  not  in  the  ordinary  course  of  business ;  but  there  the 
only  question  was,  whether  the  purchaser  was  within  the  protection  of  the 
eighty-second  section  of  stat.  6  G.  4.  o.  16,  on  the  ground  of  the  transaction 
having  been  bond  fide  f  Here  there  is  a  sale  of  all  the  property,  with  an 
intent,  on  the  part  of  the  seller,  to  abscond  with  the  money,  and  defraud  his 
creditors.  fpATTXSON  J.  In  the  cases  where  a  deed  of  assignment  has  been 
held  to  be  an  act  of  bankruptcy,  the  transfer,  itself,  independently  of  the  col- 
lateral fact  of  the  seller's  intention  as  to  his  own  future  proceedings,  has  been 
held  to  be  a  fraud  on  the  creditors :  you  are  seeking  .  to  incorporate  such  an 
intent  into  the  transaction,  in  order  to  make  out  the  assignment  to  be  a 
fraud.] 

Sir  James  Scarlett  and  Eut chin  son  in  support  of  the  rule.     The  question 

*4601  w*"cn  naa  ^>een  Put>  whether  a  sale  *has  been  held  to  be  an  act  of 

*  bankruptcy,  if  the  trader  got  as  much  as  ho  parted  with,  decides  this 

case.    It  has  never  been  so  held.     [F.  Pollock,  amicus  curice,  said  that  the 

contrary  had  been  decided  in  a  case  of  Rose  v.  Haycock.  (6)]    It  is  not,  in 

(a)  See  the  conclusion  of  the  judgment,  p.  484. 

(6)  Rosn  v.  Haycock. 

A  tale  of  the  whole  of  a  trader's  property  is  not,  of  itself,  an  act  of  bankruptcy. 
The  parly  who  seeks  to  treat  the  sale  as  an  act  of  bankruptcy,  must  8how  some  fact 
from  which  fraud  may  be  inferred. 

This  was  an  action  of  trover,  tried  before  Mr.  Baron  Hullock,  at  Lancaster,  at  the 
Spring  assizes  in  1827. 

The  question  was,  whether  a  deed,  by  which  a  trader  sold  the  whole  of  his  property, 
was,  of  itself,  an  act  of  bankruptcy,  independently  of  any  question  of  fraud  ?  By  the 
deed  in  question  the  bankrupt  had  assigned  all  his  share  in  the  stock  in  trade  for  a  sum 
of  money,  which  was  paid  to  him.  Two  days  before  this  the  lease  of  the  premises 
▼herein  the  business  was  carried  on  had  been  sold,  so  that  the  bankrupt  had  incapaci- 
tated himself  from  carrying  on  his  business.  The  purchaser  was  the  bankrupt's  father. 
There  was  evidence  that  a  letter  had  been  sent  by  the  father  a  short  time  before  the 
purchase,  which  would  indicate  that  the  son  was  embarrassed.  But  the  plaintiff's  coun- 
sel did  not  impute  fraud,  nor  was  he  able  to  show  that  the  purchase-money  was  impro- 
perly distributed.  He  contended  that,  in  point  of  law,  the  sale  was  an  act  of  bank- 
ruptcy. The  learned  judge  was  of  opinion  that  it  was  not,  of  itself,  an  act  of 
bankruptcy ;  that  there  must  be  some  evidence  to  show  fraud,  or  something  from  which 
the  jury  might  fairly  conclude  that  the  transaction  was  not  bon&  fide.  The  counsel  for 
the  plaintiff  declined  addressing  the  jury,  and  the  learned  judge  directed  the  plaintiff 
to  be  nonsuited. 

F.  PeUock,  in  Easter  term  1827,  moved  for  a  rule  nisi  for  a  new  trial.  This  sale  can- 
aot  be  allowed  by  law.  If  it  is  an  act  of  bankruptcy  for  a  trader  to  assign  all  his 
property  for  the  purpose  of  a  just  distribution  among  all  his  creditors,  &  fortieri  it  must 
be  such  an  act  to  sell  all  his  property,  by  which  he  beoomes  enabled  to  pay  whom  he 
pleases.  He  thus  sells  himself  up;  and  the  very  circumstance  is  enough  to  put  a 
buyer  on  his  guard.  Here  there  were  debts  to  the  amount  of  10,000*.,  and  the  pur- 
cease-money  was  not  equal  to  that  sum. 

Loan  Tbmtubdbk,  C.  J.  The  sale  was  not  in  point  of  law,  and  of  itself  only,  an  sot 
of  bankruptcy.  The  words  of  the  bankrupt  act,  6  G.  4,  o.  16,  s.  8,  are,  "  If  any  such 
Vol.  XXVIIL— 15 
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itself,  an  act  of  bankruptcy  for  a  "trader  to  incapacitate  himself  from  r*±a\ 
carrying  on  trade.  Lord  Mansfield  certainly  appears  to  have  used  an  *- 
expression  which  might  lead  to  such  a  doctrine,  but  he  seems  to  have  assumed 
the  principle  without  much  consideration.  If  a  sale  be  made  for  full  value 
the  creditors  are  not  injured.  And  this  is  supported  by  Lord  Kenyon's 
remarks  in  Whitwell  v.  Stevens,  1  Esp.  N.  P.  C.  72.  A  fraudulent  convey- 
ance of  any  part  of  the  property  is  an  act  of  bankruptcy ;  but  there  must  be 
such  a  transfer  as  in  itself  constitutes  a  fraudulent  transaction,  as  well  as  an 
intent  on  the  part  of  the  seller  to  defraud.  If  a  fraudulent  intent  on  the  part 
of  the  seller  were  sufficient,  no  purchase  could  be  made  in  a  shop  with  safety. 
The  transfer,  as  well  as  the  intent,  must  be  fraudulent ;  and  a  contract  cannot 
be  fraudulent  unless  both  the  contracting  parties  be  tainted  with  the  fraud. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  in  this  term  delivered  the  judgment  of  the  court. 

The  question  is,  whether  an  assignment  by  a  trader  of  his  whole  stock,  with 
intent  to  abscond  and  carry  off  the  purchase-money,  is  an  act  of  bankruptcy 
as  "  a  fraudulent  transfer  and  delivery  of  his  property  with  intent  to  defeat 
and  delay  his  creditors,"  when  the  ^purchaser  pays  a  fair  price  for  the  pM£o 
goods,  and  is  ignorant  of  the  trader's  design  ?  L- 

The  case  being  new,  I  thought  myself  bound  to  adhere  to  the  words  of  the 
act ;  and  considering  that  all  acts  of  bankruptcy  are  made  to  depend  on  the 
conduct  and  motives  of  the  bankrupt  alone,  and  that,  in  one  sense,  his  sale  of 
property  to  the  defendant  was  clearly  fraudulent,  I  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  with  leave  to  move  for  a  nonsuit 

The  case  has  now  been  fully  argued  before  us,  and  my  first  impression  was 
rather  fortified  than  weakened  by  a  scrutiny  of  the  older  cases,  in  which  Lord 
Mansfield,  and  other  contemporary  judges  of  high  authority,  appear  to  have 
held,  that  the  mere  assignment  of  a  trader's  whole  property  by  deed  was  an 
act  of  bankruptcy,  so  disabling  him  from  further  carrying  on  his  trade,  though 
for  a  good  consideration,'  and  even  with  the  praiseworthy  motive  of  fairly  dis- 
tributing it  among  his  creditors.  It  is  enough  to  allude  generally  to  Worsley 
v.  Demattos,  1  Burr,  467;  Compton  v.  Bedford,  1  W.  Bl.  362 ;  Law  v.  Skin- 
ner,  2  W.  Bl.  996;  Devon  v.  Watts,  1  Doug.  86;  Hassels  v.  Simpson,  1 
Doug.  88,  note ;  Butcher  v.  Easto,  1  Doug.  295. 

On  fuller  consideration,  I  am  satisfied  that  my  first  impression  was  wrong; 
and  agree  with  the  opinion  which  has  been  formed  by  the  rest  of  the  court. 
If  the  language  of  the  clause  is  construed  with  strictness,  it  is  not  the  transfer 
and  delivery  of  the  goods  that  can  be  called  fraudulent,  in  any  sense.  The 
trader  is  bound  to  deliver  the  goods  he  has  sold  for  valuable  consideration} 
receiving,  in  return  for  them,  a  fund  of  equal  value,  *  which  might  be  r+A** 
made  available  for  the  benefit  of  his  creditors.  Possibly  the  best  thing  *- 
for  them  would  be  the  conversion  of  goods  into  money.  It  is  remarkable  that 
the  word  tale  does  not  occur  in  this  clause ;  and  equally  so,  that  none  of  the 
older  cases  turn  on  a  sale  accompanied  with  payment  of  the  full  price.  Again, 
the  court  held  in  Hill  v.  Farnell,  9  B.  &  C.  45,  that  where  a  part  of  the  pro- 

Krty  had  been  sold  by  a  trader  after  an  act  of  bankruptcy,  but  bond  fide 
ught,  the  purchaser  could  not  be  compelled  to  part  with  the  goods  unless 
the  assignees,  at  least,  tendered  the  price  paid.  It  was  there  justly  said,  that 
the  protecting  words  of  the  eighty-second  section  could  not  otherwise  receive 

trader  shall  make  any  fraudulent  grant  or  conveyance  of  any  of  his  lands,  tenements, 
goods  or  chattels."  The  utmost  that  could  be  contended  for,  by  a  party  who  sought  to 
impeach  it,  would  be,  that  it  should  go  to  the  jury  upon  the  question  of  fraud ;  and 
then,  in  suoh  a  case  as  the  present,  it  should  go  to  them  with  a  strong  observation  on 
the  want  of  any  facts  from  which  fraud  could  be  properly  inferred.  Even  an  assign- 
ment for  the  benefit  of  creditors  is  not  now  an  aot  of  bankruptcy,  except  in  certain  cases 
mentioned  in  the  fourth  section.  A  fair  and  ootid  fidt  sale  is  scarcely  within  the  mis- 
ohief  for  which  the  bankrupt  act  proposes  a  remedy.  Rule  refused. 


463]  1  Adolphtjs  &  Ellis.  227 

their  foil  effect  The  incongruity  would,  indeed,  be  monstrous  if  the  pur- 
chaser were  to  be  at  liberty  to  keep  goods  so  obtained,  but  should  be  disabled 
from  even  recovering  a  dividend  on  the  price  he  had  bond  fide  paid,  if  no  pre- 
vious act  of  bankruptcy  had  been  committed. 

Another  great  inconvenience  was  forcibly  pointed  out;  as  the  transfer  and 
delivery  of  any  part  of  the  property  may  be  by  the  statute  an  act  of  bank- 
ruptcy, a  trader  carrying  on  business  in  the  ordinary  way  might  be  made  a 
bankrupt  by  a  regular  sale  in  his  shop,  by  proof  subsequently  obtained  that 
he  had  a  scheme  for  cheating  his  creditors  of  the  money ;  and  in  that  case  the 
unfortunate  purchaser  must  both  yield  up  to  the  assignees  the  article  bought, 
and  lose  his  right  of  proving  under  the  commission. 

These  startling  consequences,  which  would,  perhaps,  warrant  some  degree  of 

violence  to  the  wording  of  the  law,  will  be  avoided  by  confining  the  epithet 

*4W1  "  fatudulcnt"*  to  the  gift,  transfer,  or  delivery  of  goods,  and  notextend- 

-*  ing  it  to  the  projects  which  possibly  the  trader  may  entertain,  as  to  the 

disposal  of  the  purchase-money. 

Whatever  authority  exists  on  the  subject  coincides  with  this  view.  Mr. 
Pollock  informed  us  of  a  case  decided  at  nisi  print  by  Baron  Hullock  in  1827, 
where  the  mere  fact  of  selling  the  whole  stock  in  trade  was  held  to  be  no  act 
of  bankruptcy,  without  proof  of  fraud.  The  learned  judge  nonsuited  the 
assignees.  And  Mr.  Adolphus  has  furnished  a  note  of  the  refusal  by  this 
court  to  set  aside  the  nonsuit.(ff)  In  Cook  v.  Galdecott,  M.  &  M.  522,  Lord 
Tenterden  left  it  substantially  to  the  jury  to  say,  whether  the  purchaser  was 
aware  of  the  trader's  intention  to  defraud  his  creditors  of  the  money  raised  by 
Bale  of  portions  of  his  stock  in  trade  :  Hill  v.  Farnell,  9  B.  &  C.  45,  points 
the  same  way,  and  supplies  the  powerful  argument  to  which  allusion  has  been 
made.  And  the  master  of  the  rolls  recently  decided  the  case  of  Robinson  v. 
Carrington  1  Mont.  &  Ayr.  1,  on  the  same  principles. 

For  these  reasons  we  are  of  opinion  that  the  sale  of  a  tradesman's  stock  to 
a  hand  fide  purchaser  who  pays  the  fair  price  of  it,  in  ignorance  of  any  fraud- 
ulent intention  of  the  seller,  is  no  act  of  bankruptcy.  The  rule  for  entering 
a  nonsuit  must  be  Absolute. 

(«)  The  reporters  were  indebted  to  Mr.  Barstow  for  the  note  of  Rose  v.  Haycock. 


♦465]  *The  KING  v.  The  Company  of  Proprietors  of  the  LIVERPOOL 

Exchange. 

By  a  statute,  which  incorporated  a  company,  the  company  was  empowered  to  purchase 
land  and  erect  buildings  thereon,  in  which  the  proprietors  were  to  be  beneficially 
interested  in  proportion  to  their  subscriptions,  and  such  interest  was  to  be  personalty ; 
and  it  was  enacted  that  two  or  more  rooms  should  be  provided  and  used  as  public 
rooms  for  transacting  business  relating  to  trade  and  commerce,  and  suitably  furnished 
for  the  purpose. 

One  of  the  rooms  so  prodded  was  supplied  with  newspapers  and  other  publications,  and 
non-proprietors  were  admitted  upon  an  annual  subscription :  Held,  that  the  company 
was  rateable  for  the  revenue  (after  deducting  the  expenses  of  the  room)  arising  from 
inch  subscription,  though  stock  in  trade,  profits,  and  personalty  were  not  rated  in 
the  parish,  the  rate  being  taken  in  the  parish  upon  the  fair  and  annual  value  of  the 
property  to  be  let 

By  the  statute,  each  proprietor  was  entitled  to  attend  the  room  without  making  any 
payment ;  and,  by  the  by-laws  of  the  company,  each  proprietor  was  entitled  to  a  pay- 
ment from  the  company  of  an  annual  sum  upon  every  share  above  one  held  by  him ; 
and  every  proprietor  not  attending  the  room  was  paid  by  the  company  an  annual 
mm :  Held,  that  the  company  was  not  rateable  for  the  value  of  the  privilege  of  such 
of  the  proprietors  as  attended. 

On  an  appeal  by  the  Company  of  Proprietors  of  the  Liverpool  Exchange,  at 
the  quarter  sessions  for  the  borough  of  Liverpool,  against  a  rate  by  which  the 
proprietors,  as  owners  and  occupiers,  were  rated  at  2s.  4td.  in  the  pound  upon 
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an  annual  sum  of  1200/.  for  their  public  news  room  in  the  Exchange  Build- 
ings, and  the  conveniences  and  improvements  thereof,  and  the  privileges 
thereto  annexed  or  appertaining,  the  rate  was  confirmed,  subject  to  the  opinion 
of  this  court  upon  the  following  case  :— 

The  appellants  are  a  company  incorporated  by  act  of  parliament,  42  G.  3.  c. 
71.  (a)  intituled  "JAn  Act  for  enabling  certain  persons  in  the  town  and  port 
of  Liverpool,  in  the  county  palatine  of  Lancaster,  to  erect  an  Exchange  there 
for  the  accommodation  of  themselves  and  the  merchants  and  others  concerned 
in  wade  in  the  said  town  and  port,  and  for  incorporating  the  proprietors 
thereof;"  the  preamble  of  which  states,  that  the  merchants,  brokers,  under- 
writers, and  others  concerned  *in  trade  and  commerce  in  the  town  and  r*  jgg 
port  of  Liverpool,  had  for  a  lone  time  past  experienced  great  inconve-  L 
nience  from  the  want  of  a  public  exchange,  and  rooms  and  buildings  for  the 
purpose  of  transacting  the  general  trade  and  business  of  the  said  town  and 
port.  By  sect.  2,  the  company  were  empowered  to  purchase  certain  houses, 
buildings,  lands,  and  premises  mentioned  in  the  act.  By  sect.  5,  the  company 
were  empowered  to  pull  down  the  houses  and  other  buildings,  and  to  erect  on 
the  land  an  extensive  and  ornamental  range  of  public  buildings,  with  a  spa- 
cious area  in  front,  to  be  called  by  the  name  of  the  "  Liverpool  Exchange," 
according  to  certain  plans.  By  sect.  6,  it  was  enacted,  that  the  area  to  be 
formed  in  front  of  the  aforesaid  buildings  should  be  appropriated  to  the  public 
use  of  the  merchants,  and  traders,  and  inhabitants  of  the  town  of  Liverpool, 
and  of  persons  resorting  thereto  for  the  purposes  of  trade  and  commerce,  in 
the  manner  of  an  exchange,  under  such  regulations  and  restrictions,  and  to  be 
opened  and  closed  at  such  times,  as  the  said  company  of  proprietors,  their 
successors  or  assigns,  should  from  time  to  time  direct ;  and  further,  that  two 
or  more  rooms  should  be  provided  in  the  said  intended  buildings,  which  should 
be  used  as  public  rooms,  for  the  purpose  of  transacting  such  business  respect- 
ing trade  and  commerce,  as  the  said  company,  their  successors  or  assigns, 
should  think  proper ;  which  rooms  should,  out  of  the  yearly  or  other  income 
to  arise  from  the  profits  of  the  said  undertaking,  be  furnished  and  provided 
with  such  necessary  or  other  articles  as  the  said  company,  their  successors  or 
assigns,  should  from  time  to  time  direct;  and  the  said  company,  their  succes- 
sors, &c.  should  have  and  be  entitled  to  admission  to  such  rooms  free  from  any 
further  or  other  individual  expense,  *but  subject  to  such  regulations,  p*,** 
at  such  times  and  in  such  manner,  as  the  said  company,  their  succes-  *• 
sors,  Ac.  should  from  time  to  time  order  and  direct.  By  sect.  7,  it  was  enacted, 
that  it  should  be  lawful  for  the  said  company,  their  successors,  &c.  to  sell,  or 
order  to  be  set,  let,  conveyed,  or  disposed  of,  so  much  or  such  parts  of  any  of 
the  lands  and  premises  so  purchased  and  which  should  not  be  deemed  neces- 
sary for  the  purposes  aforesaid,  or  of  any  part  or  parts  of  the  buildings  to  be 
erected  as  aforesaid,  except  such  parts  as  were  intended  to  be  appropriated  for 
public  rooms  and  accommodations,  in  manner  therein  specified.  By  sect  8, 
it  was  enacted,  that  the  property  of  and  in  the  said  concern,  and  of  and  in  the 
several  lands  so  purchased,  and  the  buildings  and  the  profits  arising  therefrom, 
should  be  vested  in  the  said  company,  and  they  should  respectively  be  entitled 
thereto  in  such  shares  and  proportions  as  the  amount  of  their  several  subscrip- 
tions in  and  to  the  same,  and  with,  under,  and  subject  to  such  clauses,  cove- 
nants, conditions,  provisoes,  agreements,  and  restrictions  as  were  in  that  act 
contained,  or  should  thereafter  be  agreed  upon  by  the  said  company.  By 
sect.  9,  it  was  enacted,  that  the  beneficial  interest  of  the  proprietors  in  the 
concern  should  be  considered  personal  property,  and  should  be  assignable, 
transferable,  and  devisable  accordingly.  By  sect  11,  it  was  enacted,  that  as 
soon  as  the  undertaking  should  have  become  productive  beyond  the  expendi- 
ture necessary  for  carrying  the  same  into  execution,  then  and  in  such  case  the 
clear  gains  of  the  concern  for  the  year,  after  reserving  a  reasonable  sum  for 
(a)  Local  and  personal,  public. 
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contingent  expenses,  should  be  divided  amongst  the  compan j  in  proportion  to 
the  interest  which  each  of  them  might  have  in  the  concern. 
*i0g1  The  undertaking  was  divided  into  800  shares,  and  *the  buildings 
J  were  finished  in  the  year  1808,  and  there  are  two  large  public  rooms 
for  commercial  purposes,  as  directed  by  the  act  of  parliament  One  of  them 
is  let  by  the  company  of  proprietors  to  the  Liverpool  underwriters  at  the  sum 
of  205/.,  and  upon  which  sum  the  underwriters  are  separately  assessed.  The 
other  room,  which  is  called  the  "  Exchange  News  Room/'  is  held  by  the  com- 
pany, by  whom  it  has  been  fitted  up  and  furnished,  and  is  supplied  with  news- 
papers, and  periodical,  literary,  and  commercial  publications.  There  are  a 
master  and  several  assistants  paid  by  the  company ;  and  it  is  a  part  of  the 
duty  of  the  master  to  obtain  the  earliest  account  of  the  arrival  of  vessels,  and 
other  nautical  information,  and  communicate  it  by  public  notice  to  the  persons 
frequenting  the  room. 

The  following  by-laws  or  regulations  have  been  duly  made  under  the  autho- 
rity of  the  said  act.— -17th  December  1808.  That  non-proprietors  should  be 
permitted  to  subscribe  upon  payment  of  three  guineas  per  annum,  to  be  paid 
at  the  time  of  subscribing ;  and  that  every  proprietor  holding  more  shares 
than  one  should  have  the  power  of  appointing  a  person  as  his  substitute  to  the 
use  of  the  public  room  or  rooms  in  respect  of  each  share. — 81st  December 
1814.  It  having  been  represented  that  considerable  abuses  and  irregularities 
had  arisen  in  consequence  of  admitting  persons  to  the  news  room  under  the 
nomination  of  proprietors,  it  was  resolved,  that  from  thenceforth  no  person 
not  being  a  proprietor  should  be  admitted  unless  he  became  a  subscriber,  and 
that  every  person  in  lieu  of  such  right  of  nomination  should  be  entitled  to 
receive  the  annual  sum  of  3  J.  8*.  in  respect  of  each  share. 

Since  1814,  those  proprietors  who  have  held  more  shares  than  one,  and 
*4G91  kftve  frequented  the  news  room,  *have  been  paid  8/.  8*.  in  respect  of 
J  each  share  above  one ;  and  the  proprietors  not  using  the  news  room 
have  also  been  paid  3/.  3*.  on  each  share.  In  the  year  ending  the  81st  of  De- 
cember 1831,  the  Exchange  news  room  was  attended  by  116  proprietors,  and 
by  1141  annual  non-proprietors,  and  a  few  quarterly  non-proprietors;  and 
pursuant  to  the  by-laws  before  set  out,  each  annual  non-proprietor  paid  to  the 
company  the  sum  of  3/.  3s. ;  and  each  proprietor  not  attending  the  room 
received  3  J.  3*.  Each  proprietor  attending  the  room,  was  admitted  tree  of 
charge,  but  did  not  receive  the  3/.  3*.  In  the  year  ending  the  81st  of  Decem- 
ber 1832,  the  Exchange  news  room  was  attended  by  108  proprietors,  and  by 
1211  non-proprietors,  on  the  same  terms  as  the  preceding  year ;  and  the  same 
allowance  was  made  to  proprietors  who  did  not  attend  the  room. 

The  ease  then  set  out  the  income  arising  from  the  room,  and  the  expendi ' 
tore  upon  it,  for  the  years  1831  and  1832,  the  former  arising  exclusively  from 
the  subscriptions  of  non- proprietors,  the  latter  from  newspapers  and  other  pub- 
lications, coals,  gas,  rates,  taxes,  salaries,  insurance,  repairs,  and  contingent 
expenses ;  and  it  further  stated  what  addition  would  be  made  to  the  net 
revenue  in  each  year,  upon  the  assumption  that  the  privilege  of  attending  the 
room  was  worth  3/.  3*.  to  each  proprietor  so  attending. 

Stock  in  trade,  profits,  and  other  personal  property,  are  not  rated  in  the 
parish  of  Liverpool.  The  rate  for  the  parish  of  Liverpool  is  laid  upon  the 
principle  of  taking  the  fair  annual  value  of  the  property  to  be  let. 

The  Exchange  news-room,  if  let  simply  with  reference  to  its  situation,  size) 
and  accommodation  as  a  news-room,  and  without  reference  to  its  attendant 
revenue  as  *above  stated,  is  of  the  annual  value  of  600/.  only.     The 


♦470] 


appellants  contended,  that  the  assessment  upon  the  company  should  be 


reduced  to  that  sum ;  and  if  the  court  should  be  of  that  opinion,  the  same  was 
to  ba  reduced  accordingly. 

If  the  company  are  rateable  in  respect  of  profits,  but  the  value  of  the  privi- 
lege of  those  proprietors  who  attend  the  room  is  not  to  be  included  therein, 
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the  room  is  of  the  value  of  1000/.;  and  the  assessment  was  to  be  reduced  to 
that  sum. 

If  the  company  be  rateable  in  respect  to  their  annually  divisible  profits 
derived  from  the  room,  according  to  the  sum  for  which  the  room  would  let 
with  such  an  attendant  revenue  as  above  stated,  the  news-room  in  question  is 
worth  the  annual  sum  of  1200/. ;  and  in  such  case  the  rate  was  to  be  con- 
firmed. 

The  case  was  argued  in  Easter  term  last,  (a) 

Alexander ',  in  support  of  the  order  of  sessions.  The  room  should  be  rated 
at  its  admitted  annual  value,  as  stated  in  the  case.  The  only  difficulty  must 
have  arisen  from  confounding  the  rating  of  personal  profits,  with  the  rating  of 
realty  enhanced  by  its  incidents.  The  company  had  no  power  to  use  the  room 
otherwise  than  as  a  public  room,  furnished  with  every  thing  necessary  for  such 
purpose.  The  newspapers  and  periodical  publications  are,  therefore,  to  be 
considered  as  inseparable  from  the  room ;  and  then  there  can  be  no  doubt  that 
the  value  arising  from  them  must  be  included  in  the  rate.  The  case  thus 
falls  within  the  principle  of  Bex  v.  St.  Nicholas,  Gloucester,  1  Bott.  159,  pi. 
180,  (6th  ed.)  Gald.  262.  1  T.  B.  723,  note  a.,  where  the  profits  arising 
from  the  use  of  a  steelyard,  *fixed  to  the  freehold,  were  included  in  the  m*! 
rating  of  a  house.  There  Lord  Mansfield  said  that  the  nature  of  the  L 
thing  showed  that  the  machine  was  annexed  to  the  freehold ;  and  Willes  J. 
added  that,  if  a  billiard  table  stood  in  the  house,  the  house  would  be  rateable 
on  the  advanced  value  produced  by  the  table.  In  Bex  v.  Hogg,  I  T.  B.  721, 
an  engine-house,  as  such,  was  held  rateable  for  £he  profits  of  an  engine  not 
fixed  to  the  freehold.  So  in  Bex  v.  Bradford,  4  M.  &  S.  837.  the  additional 
rent,  arising  from  the  privilege  of  using  a  house  as  a  canteen,  was  included  in 
the  rate  on  the  house.  In  all  cases,  therefore,  where  profits  arise  from  the 
inseparable  annexations  of  any  thing  to  the  subject  of  the  rate,  such  profits 
must  be  included  in  the  rate.  Neither  can  any  objection  be  raised  here,  on 
the  distinction  between  the  liability  of  property  in  the  hands  of  an  owner  and 
its  liability  in  those  of  a  tenant.  In  Bex  v.  The  New  Biver  Company,  1  M. 
ft  S.  508,  Lord  Ellenborough  says  that  this  distinction  is  immaterial,  except 
that  the  value  admits  of  a  more  easy  criterion  (t.  e.  the  rent)  in  one  case  than 
in  the  other.  Nor  is  it  important  that  stock  is  not  usually  rated  in  Liverpool ; 
for  the  value  which  it  is  sought  to  include  here  is  the  value,  not  of  personalty, 
but,  of  an  incident  to  the  freehold.  Besides,  the  usage  cannot  control  the 
general  law;  Bex  v.  Hogg,  1  T.  B.  721.  At  all  events,  if  the  rate  is  not  to 
be  on  the  whole  1200/.,  on  the  ground  that  the  privilege  of  the  proprietors  is 
to  be  considered  as  one  that  must,  under  all  circumstances,  be  allowed  free  of 
expense,  the  quantum  cannot  be  reduced  below  1000/. 

Henderson  contra.  The  Act  makes  no  provision  as  to  the  rating ;  and  no 
personalty  can  be  considered  as  *an  adjunct  to  the  room ;  the  rate  1*470 
therefore  must  be  on  such  adjuncts  only  as  make  a  necessary  part  of  L 
the  fitting  up.  The  revenue  derived  from  the  room  is  not  rateable,  and  can 
be  no  test  of  the  proper  rate.  The  true  test  is  that  laid  down  by  Bayley  J.  in 
Bex  v.  The  Birmingham  Gas  Light  and  Coke  Company,  1  B.  k  C.  511,  vis., 
the  rent  which  the  company  could  be  forced  to  pay  if  the  premises  were  not 
their  own  property.  That  is  found  by  the  case  to  be  600/.  According  to  the 
claim  made  on  the  other  side,  this  rent  would  be  increased  by  the  revenue 
arising  from  the  privilege  of  attending  the  room.  The  revenue  itself  never 
can  be  brought  within  the  criterion  given  by  Bayley  J.,  for  it  cannot  be  let; 
and,  even  if  it  could,  the  rent  arising  from  it  would  afford  no  test,  revenue  not 
being  the  subject  of  rate.  The  revenue  arises  from  subscriptions,  which  are 
not  in  the  nature  of  rent  for  the  room,  but  are  of  the  same  kind  as  subscrip- 
tions to  clubs.     Thus,  at  Lloyd's,  the  subscriptions  are  paid  for  the  privilege 

(a)  Before  Littledalb,  Parks,  and  Pattkbon,  Jb.    April  26. 
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of  attending  the  room,  of  obtaining  commercial  information  there,  and  for 
other  advantages  of  a  similar  nature.  And  the  success  of  snch  establishments 
depends  upon  the  convenience  of  the  arrangements,  and  the  propriety  of  the 
management  Now  profits  arising  from  personal  exertions  and  qualifications 
cannot  be  rated.  Any  one  might  open  a  room  of  the  same  kind  in  Liverpool, 
on  paying  a  rent  of  600/. ;  and  the  room  of  the  company  would  possess  no 
advantages  over  it,  except  such  as  arise  from  personal  exertions  or  qualifica- 
tions. It  would  be  different,  if  any  thing  were  annexed  to  the  room,  as  in 
Bex  v.  St.  Nicholas,  Gloucester,  1  Bott.  150,  pi.  180,  (6th  ed.)  Cald.  262. 
1 T.  R.  723,  note  a.  [Parke  J.  There  the  profits  made  by  the  use  of  the 
♦4731  macn*ne  wcre  rated.]  *That  was  because  the  machine  was  part  of  the 
J  freehold.  [Parke  J.  Here  it  is  not  proposed  to  rate,  the  profits  of 
the  newspapers.]  It  is  proposed  virtually  to  rate,  as  if  the  room  and  subscrip- 
tions were  let.  In  Rex  v.  Hogg,  1  T.  R.  721,  the  house  and  engine  were. 
leaied  as  an  entire  subject  j  here  the  revenue  cannot  be  the  subject  of  demise. 
In  Rex  v.  Bradford,  4  M.  &  4  317,  the  court  considered  that  the  privilege  went 
to  make  up  the  rent,  as  appears  from  the  language  of  the  judges ;  and  there 
Dampier  J.  pointed  out  that  the  whole  was  carefully  included  under  the  power 
of  distress;  and  Lord  Ellen  borough  assented  to  the  comparison  of  the  case 
with  that  of  a  mill  to  which  an  exclusive  privilege  of  multure  was  attached, 
and  which  brought  a  higher  rent  from  that  circumstance.  If  the  rate  can  be 
laid  as  contended  for  on  the  other  side,  it  will  practically  be  a  rating  of  profits ; 
and  then  it  might  be  contended  that,  if  the  shopkeepers  rented  houses  of  the 
same  value,  the  one  which  had  the  better  custom  was  subject  to  the  higher 
rate.  Cur.  adv.  vult. 

In  this  term,  Ltttledale  J.  delivered  the  judgment  of  the  court : — 
The  question  in  this  case  is,  whether  the  news-room  of  the  Liverpool  Exchange 
is  to  be  rated  at  such  sum  as  it  would  let  for,  considering  its  situation,  size, 
and  accommodation,  without  reference  to  the  revenue  derived  by  it  in  conse- 
quence of  the  act  of  parliament  42  G.  3,  c.  71 ;  or  whether  that  revenue  is 
to  be  included.  In  the  course  of  the  argument  the  cases  of  Rex  v.  Hogg,  1 T. 
R.  721,  Rex  v.  St.  Nicholas,  4  M.  &  S.  317,  Rex  v.  St.  Nicholas,  Gloucester, 
1  Bott.  150,  pi.  180,  (6th  ed.)  Cald.  262.  1  T.  R.  723,  note  (a).  Rex  v. 
*4741  The  New  River  Company  *  1  M.  &  S.  503,  Rex  v.  Bradford,  4  M.  & 
-*  S.  317,  and  Rex  v.  The  Birmingham  Gas  Light  and  Coke  Company, 
1 B.  t  C.  506,  amongst  others,  were  cited.  These  cases  establish  the  principle, 
that  the  advantages  attendant  upon  a  building,  either  in  respect  of  its  situa- 
tion or  the  mode  of  its  occupation,  are  to  be  taken  into  the  account  in  esti- 
mating its  rateable  annual  value,  wherever  those  advantages  would  enable  the 
owner  of  the  building  to  let  it  at  a  higher  rent  than  it  would  otherwise  fetch ; 
but  not  the  profits  of  a  trade  carried  on  in  the  building  and  not  enhancing  its 
rent  The  news-room  in  question  has  certain  advantages,  and  an  attendant 
revenue  in  consequence  of  the  act  of  parliament  referred  to ;  under  which  act 
it  must  always  have  those  advantages  and  an  attendant  revenue,  though  the 
amount  of  it  may  be  more  or  less  from  various  circumstances :  but  it  must  be 
a  public  room  at  all  times,  by  the  express  provisions  of  the  act.  The  circum- 
stance of  its  being  a  public  room  permanently  under  the  act,  gives  it  the 
advantages  which  it  has,  and  as  it  cannot  be  let  as  a  private  news-room,  or  as 
a  room  for  any  purpose  which  excludes  the  public,  it  seems  absurd  to  consider 
it  in  that  light  for  the  sole  purpose  of  rating  it.  As  long  as  it  continues  one 
of  the  rooms  mentioned  in  the  sixth  section  of  the  act,  so  long  the  advantages 
alluded  to  must  be  attached  to  it,  and  must  be  taken  into  the  account  in  esti- 
mating its  annual  value.  The  next  question  is,  whether  the  value  of  the 
proprietors1  privilege  is  to  be  taken  into  consideration.  Now  the  act,  by  the 
fame  sixth  section,  expressly  provides,  that  the  proprietors  shall  have  admis- 
sion, free  from  any  further  or  individual  expense.    If,  therefore,  any  one 
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♦were  to  hire  the  room,  he  would  not  charge  any  thing  to  a  proprietor  r»J7s 
for  his  individual  use  of  it ;  and,  this  being  so,  we  think  that  the  value  *- 
of  the  proprietors'  privilege  cannot  be  taken  as  part  of  the  annual  value. 

Upon  the  whole  we  are  of  opinion,  that  the  assessment  must  be  reduced  to 
the  sum  of  1000/.,  which  is  found  by  the  case  to  be  the  value,  according  to 
the  principle  of  taking  the  fair  annual  value  of  the  property  to  be  let,  esti- 


mated as  we  have  already  stated. 


Rate  reduced  to  the  assessment  of  10002. 


FRANKLIN  v.  FEATHERSTONHAUGH.    May  22d. 

A  party  attached  for  contempt  in  an  ecclesiastical  court,  employed  a  common  law  attor- 
ney to  procure  hie  discharge.  At  the  time  of  doing  bo,  he  ascertained,  in  company 
with  the  attorney,  what  the  costs  in  the  ecclesiastical  conrt  would  probably  amount 
to,  and  authorized  him  to  employ  a  proctor,  and  to  pay  what  might  be  necessary. 
The  attorney  employed  a  proctor,  who  did  the  business  required,  and  settled  with 
the  adverse  proctor,  whose  charges,  on  that  occasion,  were  objected  to  and  reduced. 
The  attorney  paid  the  bill  of  the  proctor  retained  by  him,  having  first  examined  the 
charges  and  had  them  inspected  (though  not  regularly  taxed)  by  the  taxing  officer  of 
the  ecclesiastical  court,  who  thought  them  reasonable.  He  afterwards  delivered  his 
own  bill  to  the  client,  containing  items  amounting  to  91.  for  his  own  charges  and  141. 
for  the  proctor's  and  other  charges  in  the  ecclesiastical  court.  The  Master  taxed  off 
21.  from  the  former  items,  but  declined  taxing  the  latter:  and  he  included  the  whole 
in  his  allocatur : 

Meld,  first,  that  the  costs  in  the  ecclesiastical  court  were  properly  included  in  the  hul 
as  disbursements  by  the  attorney ;  secondly,  that,  under  the  circumstances,  it  was 
not  necessary  to  refer  them  back  to  the  Master  for  taxation. 

On  taxation  of  the  bill  of  costs  of  Messrs.  Becke,  Son,  &  Collison,  attornies, 
delivered  to  the  defendant  in  this  cause,  it  appeared  that  the  bill  delivered 
amounted  to  28/.  85.  8rf.,  and  consisted,  first,  of  items  for  business  done  by 
Becke,  Son,  and  Collison,  in  procuring  the  release  of  the  defendant,  who  had 
been  attached  by  process  of  an  ecclesiastical  court  for  a  contempt;  and, 
secondly,  of  the  three  following  charges : — 

£  *.  d. 
Paid  costs  of  contempt  -  -  -  7  15    2 

Do.   Messrs.  Farrer  and  French's  costs   -  2     0    2 

Do.   Messrs.  Box  and  Son,  for  their  charges        -        5     16 

*  The  master  declined  taxing  these  items,  but  included  them  in  his  r*47A 
allocatur,  which  was  as  follows : —  *• 

£  8.  d. 
Bill  delivered  -  -  -  -  -  23  8  8 
Taxed  off 2    9    8 


Allowance 20  14    0 


A  rule  was  obtained  in  Hilary  term  last,  calling  on  Messrs.  Becke,  Son,  & 
Collison,  to  show  cause  why  the  master  should  not  review  his  taxation,  or  why 
the  defendant  should  not  be  allowed  the  costs  of  such  taxation,  to  be  taxed  by 
the  master. 

It  was  stated  on  affidavit,  in  opposition  to  the  rule,  that  Becke,  Son,  &  Col- 
lison informed  the  defendant  that  it  would  be  necessary  to  employ  a  proctor; 
to  which  he  assented,  and  desired  that  all  necessary  steps  might  be  taken  for 
his  liberation ;  that  the  defendant  was  also  informed  that  he  must  pay  the 
costs  of  the  contempt ;  and  he  thereupon  accompanied  Mr.  Becke  to  the  office 
of  the  proctors,  Messrs.  Box  &  Son,  to  ascertain  the  probable  amount  of  such 
costs,  which,  as  the  deponent  Mr.  Becke  believed,  was  then  stated  to  be  about 
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201 ;  that  the  defendant  authorised  Mr.  Becke  to  pay  whatever  the  coats 
might  amount  to :  that  Mr.  Becke,  in  consequence,  employed  Box  &  Son  to 
examine  the  costs  and  tax  the  same  if  necessary,  and  promised  to  repay  them 
to  Box  &  Son,  with  their  own  charges;  that  Box  &  Son  received  an  account 
of  costs  from  the  adverse  proctors,  and  objected  to  some  of  the  charges,  which 
they,  in  consequence,  reduced  as  desired,  and  (as  it  was  stated)  the  costs  of 
taxation  were  thereby  saved,  and  the  same  object  attained ;  that  the  said  costs 
of  contempt  amounted  to  9/.  Ids.  4d.,  and  Messrs.  Box  &  Son's  charges  to  5/. 
♦4771  ***  ***" '  an(*  l^at  ^e  ^atker>  *though  not  regularly  taxed,  were  carefully 
J  examined  by  Mr.  Becke,  and  inspected  by  the  taxing  officer  of  the 
ecclesiastical  court,  who  was  satisfied  with  them,  as  was  also  Mr.  Becke  :  that 
according  to  information  given  to  Mr.  Becke,  the  bill  of  Messrs.  Box  &  Son, 
being  between  proctor  and  client,  could  not  have  been  taxed  without  Box  & 
Son's  consent :  that  Mr.  Becke  paid  the  said  costs  and  charges,  and  that  such 
payment  was  a  necessary  disbursement :  that  the  said  items  of  charge  were 
placed  together  at  the  foot  of  the  bill,  only  to  show  the  proportion  which  those 
eosts  bore  to  Becke,  Son,  &  Collison's  charges  on  their  own  account,  but  that 
the  whole  of  the  charges  were  included  in  one  sum  total  of  23/.  3«.  &d. 

Iblleti  uow  showed  cause  against  the  rule.  The  argument  on  the  other  Bide 
is,  first,  that  the  costs  of  contempt,  and  payments  to  the  proctors,  were  not 
taxable  disbursements,  in  which  case  they  form  no  part  of  the  bill  which  has 
been  taxed,  and  then,  after  deducting  these,  the  taxation  (amounting  to  21. 
9*.  Sd.)  takes  away  more  than  one-sixth  of  the  bill:  or,  secondly,  that  they 
are  taxable,  and,  in  that  case,  ought  to  be  referred  back  to  the  master.  But 
these  were  taxable  items,  and  have  been  sufficiently  taxed.  In  Ex  parte 
Inman,  Buck's  Cases  in  Bankruptcy,  129,  where  the  solicitor  to  a  commission 
bad  paid  the  commissioners  extra  fees  (which  were  not  regularly  payable)  for 
travelling  expenses,  and  charged  them  in  his  bill,  it  was  held  that  these  were 
taxable  in  a  court  of  equity,  in  the  exercise  of  its  jurisdiction  over  bankruptcy, 
by  analogy  to  the  statute  2  G.  2,  c.  23,  s.  23.  Even  when  the  client  has 
•4781  ma^e  advances  to  the  attorney  in  the  course  of  a  cause  *for  specific 
•*  disbursements,  those  disbursements  are  to  be  included  in  the  bill,  and 
ftre  taxable  as  part  of  it,  Hindle  v.  Shackleton,  1  Taunt.  536.  [Taunton  J. 
There  was  a  case  of  that  kind  lately  in  this  court,  where  the  court  held  that 
the  disbursements  were  not  to  be  taken  as  part  of  the  bill  Hayes  v.  Trotter, 
H.  T.  1834,  5  B.  &  Ad.  Cresswell,  amicus  curias.  There  the  disbursements 
bad  not  been  included  in  the  bill  till  after  the  master  had  made  an  allocatur 
taking  off  more  than  a  sixth :  and  a  case  in  the  Exchequer  was  referred  to, 
which  is  not  yet  reported.  Woollaston  v.  Hudson.]  It  was  the  duty  of  Becke, 
Son,  &  Collison  to  include  these  sums  in  their  bill ;  they  were  in  fact  costs 
iocurred  in  their  regular  employment  as  attornies.  [Taunton  J.  They 
employ  a  prctor,  and  charge  their  client  with  the  amount  which  they  have 
bid  to  pay  him.]  That  is  the  situation  of  the  parties.  Then  it  is  said  that 
these  disbursements,  if  properly  included  in  the  bill,  should  have  been  taxed 
by  the  master.  But  they  were  payments  made  out  of  the  attorney's  pocket 
by  express  authority  of  the  client ;  it  is  stated  that  the  charges  between  proctor 
and  client  could  not  have  been  taxed  in  the  ecclesiastical  court,  and  that  an 
arrangement  took  place  between  the  parties,  which  was  equivalent  to  a 
taxation. 

R.  V.  Richard 8 f  contra.  If  these  items  are  to  be  considered  as  disburse* 
ments,  they  ought  to  be  taxed.  The  employment  of  a  proctor  by  Becke,  Son, 
4  Collison,  is  like  that  of  a  London  agent  by  an  attorney  in  the  country,  and 
tbe  charges  of  such  agent  to  the  attorney  are  taxed.  The  court  would  not  in 
such  a  case  be  satisfied  with  the  attorney's  representation  that  the  agent's 

(a)  Bock's  Coses  in  Bankruptcy,  129. 

(6)  Hayes  v.  Trotter,  U.  T.  1834,  6  B.  &  Ad. 
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charges  were  ^correct.  The  master  might,  if  necessary,  have  referred  r*j -9 
these  items  to  the  proper  officer  of  the  ecclesiastical  court ;  hut  Lord  *• 
Mansfield  said,  in  a  case  cited  in  a  note  to  Hooper  v.  Till,  1  Doug.  199,  n.  [1] 
that  such  charges,  included  in  an  attorney's  hill,  might  be  taxed  by  the  master, 
where  the  whole  was  referred  to  him.  So  bills  for  business  done  at  quarter 
sessions,  and  at  great  sessions  in  Wales,  are  taxable  by  the  master.  [Taunton 
J.  Has  not  the  whole  charge  in  this  case  been  before  the  master  ?  and  do  you 
say  the  proctor's  bill  is  not  taxed  because  he  has  not  retrenched  it  ?  Litllk- 
dale  J.  You  do  not  say  that  he  has  declined  considering  those  items,  think- 
ing that  he  had  no  jurisdiction.]  The  affidavits  do  not  say  that  he  has  taxed 
them  :  he  has  allowed  them  in  a  gross  sum.  Taunton  J.  It  appears  that, 
although  there  has  been  no  formal  taxation,  there  was  an  examination  of  the 
accounts,  and  a  communication  made  by  Box  &  Son  to  the  adverse  proctors,  in 
consequence  of  which  they  reduced  their  charge  as  much  as  it  would  have  been 
reduced  on  a  regular  taxation.  Then,  as  these  are  applications  to  the  discre- 
tion of  the  court,  ought  we,  in  the  exercise  of  that  discretion,  to  refer  it  to  the 
master  to  do  that  pro  form&  which  would  merely  leave  the  bill  in  the  same 
state  as  before  ?]  The  bill  is  said  to  have  been  reduced  as  much  as  if  it  had 
been  taxed ;  but  this  was  merely  an  arrangement  of  Becke  &  Co.  and  their 
proctor;  and  the  court  will  not  delegate  the  duty  of  the  master  to  those 
parties. 

Lord  Denman  C.  J.    It  has  been  the  constant  course  to  consider  disburse- 
ments of  this  kind  as  part  of  an  ♦attorney's  bill ;   and,  although  the    r*4gA 
proctor's  charges  have  not  been  actually  taxed  by  the  master,  yet  as   *- 
they  have  been  bond  fide  subjected  to  revision,  we  think  there  is  no  ground 
for  directing  a  review  of  the  taxation. 

<  Littledale  J.  If  these  were  shown  to  be  items  which  ought  not  to  have 
been  included  in  the  attorney's  bill,  the  rule  ought  to  be  absolute  for  the  costs 
of  taxation.  Supposing  the  items  to  have  been  such  as  the  common  law  officer 
could  not  have  taxed,  they  might  have  been  referred  to  the  officer  of  the  eccle- 
siastical court.  Then,  it  is  said  that  they  could  not  have  been  taxed  there 
without  the  consent  of  Box  &  Son.  But  however  this  may  be,  the  parties 
here  had  in  some  measure  agreed  beforehand,  what  should  be  the  amount  of 
charges  in  the  ecclesiastical  court;  and,  that  being  so,  those  charges  may  pro- 
perly be  considered  a  disbursement  in  the  cause.  I  therefore  think  the  rule 
ought  to  be  discharged. 

Taunton  and  Williams  Js.  concurred.  Rule  discharged. 


*The  fclNG  v.  WALSH.    May  23<*.  [*4S1 

A  conviction  under  stat.  3  &  4  W.  4,  c.  66,  s.  27,  stated  that  the  defendant  refused  to 
deliver  up  a  certificate  of  registry  to  his  Majesty's  officers  of  customs :  Held,  that  this 
was  bad,  as  not  bringing  the  offence  within  the  words  of  the  section,  "  shall  refuse  to 
deliver  up  to  the  proper  officers  of  his  Majesty's  customs." 

The  conviction  did  not  state  for  what  purpose  the  certificate  was  required :  held,  per 
Lord  Denman,  C.  J.,  and  Williams  J.,  that  this  omission  also  made  the  conviction 
bad,  as  not  satisfying  the  words  of  the  same  section,  "to  deliver  up  for  the  purpose 
of  such  ship  or  vessel,  as  occasion  shall  require." 

Held  also,  that  these  were  defects  in  substance,  and  not  cured  by  the  general  act,  3  G. 
4,  c.  23,  s.  3. 

The  defendant  was  convicted  by  a  justice  of  the  peace  of  the  West  Riding 
of  Yorkshire,  on  an  information  stating  that  he,  George  Walsh,  of  Selby,  in 
the  said  West  Riding,  mariner,  did,  on,  &c.,  unlawfully  detain  a  certain  cer- 
tificate of  register  of  the  sloop  or  vessel  called  the  Norwich  Castle,  then  and 
there  being  in  the  river  Ouse  at  Selby  aforesaid;  and  that  he,  the  said  G.  W., 
did  then  and  there  unlawfully  and  wilfully  refuse  and  neglect  to  deliver  up 
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the  said  certificate  of  register  to  his  Majesty's  officers  of  customs,  for  the  pur- 
poses of  such  sloop  or  vessel,  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided.  The  conviction  recited  the  information ;  and  that  the 
defendant  was  apprehended  and  brought  before  the  justice,  who  examined  into 
the  charge;  and  it  continued  as  follows: — "And  on  the  day  and  year,  &c, 
one  credible  witness,  to  wit,  W.  B.,  upon  his  oath  deposeth  and  saith  in  the 
presence  of  the  said  G.  W.,  that  he,  the  said  O.  W.,  now  hath  the  possession 
of  the  said  certificate  of  register  of  the  said  sloop  or  vessel ;  and  that  he,  the 
said  G.  W.,  wrongfully  and  illegally  detains  the  same,  and  refuses  to  deliver 
the  same  certificate  of  register  up  to  his  Majesty's  officers  of  customs,  for  the 
necessary  purposes  of  the  said  sloop  or  vessel :  and  whereupon  the  said  G.  W., 
now  here  in  my  presence,  acknowledged  and  saith  that  he  hath  the  possession 
of  the  said  certificate  of  register  of  the  said  sloop  or  vessel ;  and  also  that  he, 
the  said  G.  W.,  hath  refused  and  now  doth  refuse  to  deliver  up  the  said  certi- 
♦4891  ^CSk^e  °f  *register  to  the  officers  of  his  Majesty's  said  customs,  for  the 
■*  purposes  of  the  said  sloop  or  vessel :  therefore,  it  manifestly  appearing 
to  me,  that  the  said  G.  W.  is  guilty  of  the  offence  charged  upon  him  in  the 
said  information,  I  do  hereby  convict  him  of  the  offence  aforesaid,  and  do 
declare  and  adjudge  that  the  said  G.  W.  hath  forfeited  the  sum  of  100/./'  &c. 
The  defendant,  in  default  of  payment,  was  committed  to  the  house  of  correc- 
tion at  Wakefield  for  three  months.  The  conviction  was  afterwards  removed 
into  this  court  by  certiorari,  and  a  rule  obtained,  calling  on  the  convicting 
justice  and  the  informer  to  show  cause  why  the  defendant  should  not  be  dis- 
charged out  of  custody. 

Hoggin*  now  showed  cause.  The  principal  objection  made  to  the  validity 
of  this  conviction  is,  that  it  only  states  a  refusal  by  the  defendant  to  deliver 
up  the  certificate  to  the  officers,  not  to  the  proper  officers,  of  his  Majesty's 
customs.  The  enactment,  6  G.  4,  c.  110,  s.  27,  upon  which  this  conviction 
proceeds,  is  explained  by  7  &  8  G.  4,  c.  56,  s.  20.  [Lord  Denman  C.  J. 
The  present  conviction  must  be  taken  to. have  proceeded  on  3  &  4  W.  4,  o.  55, 
*4831  8'  ^7,(a)  but  the  language  of  both  is  *nearly  the  same.]  Sect.  20 
-*  of  7  &  8  G.  4,  c.  56,  may  serve  to  explain  both  the  other  enactments, 
and  that  speaks  of  "  the  officers  of  the  customs,"  generally,  as  the  persons  to 
whom  the  certificate  is  to  be  delivered  for  the  purposes  of  the  act  there  referred 
to.  [Lord  Denman  0.  J.  Still,  must  not  a  conviction  under  the  present 
act  be  for  detaining  according  to  the  words  of  the  statute,  viz.,  from  the  proper 
officer?  that  is  the  offence  charged.  From  whom  is  the  detention  here?]  From 
his  Majesty's  officers.  The  acts  say,  that  if  it  shall  appear  to  the  justice  that 
the  certificate  "  is  wilfully  detained  by  the  said  person"  (not  stating  from 
whom),  he  shall  be  thereof  convicted.     [Lord  Denman  C.  J.    Then  you 

(a)  ••  And  whereas  it  is  not  proper  tbat  any  person  under  any  pretence  whatever, 
should  detain  the  certificate  of  registry  of  any  ship  or  vessel,  or  hold  the  same  for  any 
purpose  other  than  the  lawful  use  and  navigation  of  the  ship  or  vessel  for  which  it  was 
granted ;  be  it  therefore  enacted,  that  in  case  any  person  who  shall  have  received  or 
obtained  by  any  means  or  for  auy  purpose  whatever,  the  certificate  of  the  registry  of 
my  ship  or  vessel  (whether  such  person  shall  claim  to  be  the  master  or  to  be  the  owner 
or  one  of  the  owners  of  such  ship  or  vessel,  or  not,)  shall  wilfully  detain  and  refuse  to 
deliver  up  the  same  to  the  proper  officers  of  his  Majesty's  customs,  for  the  purposes  of 
such  ship  or  vessel,  as  occasion  shall  require,  [or  to  the  person  or  persons  having  the 
actual  command,  possession,  and  management  of  such  ship  or  vessel  as  the  ostensible 
and  reputed  master,  or  as  the  ostensible  and  reputed  owner  or  owners  thereof,]  it  may 
and  shall  be  lawful  to  and  for  any  such  last-mentioned  person  to  make  complaint  on 
oath  of  such  detainer  and  refusal  to  any  justice  of  the  peace/'  &o.  "  And  if  it  shall 
appear  to  the  said  justice,  on  examination  of  such  person  or  otherwise,  that  the  said 
certificate  of  registry  is  not  lost  or  mislaid,  but  is  wilfully  detained  by  the  said  person, 
such  person  shall  be  thereof  convicted,  and  shall  forfeit  and  pay  the  sum  of  100J."  &o. 

The  twenty-seventh  section  of  6  G.  4,  c.  110,  does  not  materially  vary  from  the 
above,  except  that  the  words  here  printed  between  brackets  are  omitted,  and  the 
clause  proceeds,  "  it  shall  and  may  be  lawful  to  and  for  any  owner  or  owners  of  such 
shxp/'&e. 


236  King  v.  Walsh.    T.  T.  1834.  [483 

would  say  that  the  officers  need  not  be  mentioned  at  all.]    If  the  wilful 
detainer  is  shown,  the  refusal  to  deliver  4he  certificate  to  certain  officers  is  not 
a  necessary  part  of  the  statement.     In  Ex  parte  Edwards,  8  D.  &  R.  115,  the 
conviction  was  under  6  G.  4,  c.  108,  s.  81,  which  enacts,  "  that  if  any  person 
so  convicted  as  a  seaman  or  a  seafaring  man,  and  carried  on  board  any  of  his 
Majesty's  ships  of  war,  shall,  on  examination  by  any  *surgeon  or  sur-  ptigi 
geons  of  his  Majesty's  navy,  within  one  week  after  being  so  carried  L 
on  board,  be  deemed  to  be  unfit,  and  shall  be  refused  on  that  account  to  be 
received  into  his  Majesty's  service,  such  person  shall,  as  soon  as  convenient,  be 
conveyed  before  any  two  or  more  justices  of  the  peace,  &c. ;  and  upon  proof 
that  he  has  been  refused  to  be  received  on  board  any  of  his  Majesty's  ships  as 
fit  for  his  Majesty's  service,  such  justices,  &c,  shall  and  are  hereby  authorised 
and  required  to  call  upon  the  said  person  to  pay  the  penalty  of  1001. ;"  and  it 
was  held  that  a  commitment  for  not  paying  the  penalty  of  100/.  under  the 
above  circumstances,  need  not  show  that  the  party  has  been  examined  by  a 
surgaon  before  the  refusal:     [Littledale  J.     The  conviction  here  says  no 
more,  in  effect,  than  that  the  defendant  unlawfully  detained  the  certificate. 
Some  officers  might  not  have  any  authority  to  demand  it,  and  a  detaining  from 
them  would  be  no  offence.]    If  he  had  only  detained  it  from  such  persons, 
that  would  have  been  matter  of  defence :  Fawcett  v.  Fowlis,  7  B.  &  0.  394. 
Upon  this  conviction  it  will  be  presumed  that  he  withheld  it  from  the  proper 
officers.     Besides,  the  case  falls  within  the  general  act,  8  G.  4,  c.  23,  s.  3 ; 
the  merits  have  been  tried ;  the  defendant  has  appeared,  and  acknowledged  the 
offence ;  and  that  being  so,  the  act  provides  that  a  conviction  "  shall  not  after- 
wards be  set  aside  or  vacated  in  consequence  of  any  defect  of  form  whatever, 
but  the  construction  shall  be  such  a  fair  and  liberal  construction  as  will  be 
agreeable  to  the  justice  of  the  case."     Here,  the  objection  is  merely  formal : 
the  conviction,  in  effect,  alleges  a  general  denial  of  the  certificate  as  against  all 
the  officers. 

*BoU  contra..  The  conviction  is  substantially  bad,  first,  in  not  Btating  r*485 
the  purpose  for  which  it  was  necessary  that  the  certificate  should  be  L 
delivered  up,  and,  secondly,  in  not  alleging  that  it  was  withheld  from  the 
proper  officers.  That  expression  in  the  act  relates  to  particular  persons,  hold* 
ing  certain  public  offices,  and  who  are  specifically  pointed  out  by  the  third  and 
twentieth  sections  of  the  act,  3  &  4  W.  4,  o.  55.  In  Rex  v.  Pixley,  13  East, 
91,  the  conviction  (upon  an  act  similar  to  the  present)  charged  the  defendant 
with  unlawfully  detaining,  and  unlawfully  refusing  to  deliver  up  a  certificate 
of  registry  to  the  proper  officer,  on  being  required  to  deliver  the  same  by  the 
owner  of  the  ship ;  and  such  conviction  was  held  not  to  be  supported  by  proof 
that  the  defendant  withheld  the  certificate  from  a  person  sent  by  the  owner 
with  a  letter  requiring  the  defendant  generally  to  deliver  it,  in  order  that  an 
indorsement  might  be  made  upon  it  at  the  custom-house.  (Here  he  was 
stopped  by  the  court.) 

Lord  Denman  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  abso- 
lute. The  conviction  ought  to  have  shown  what  the  purpose  was  for  which  the 
certificate  was  required,  in  order  that  the  court  might  see  whether  it  was  such 
a  purpose  as  the  act  3  &  4  W.  4,  o.  55,  contemplates.  It  should  also  have 
specified  the  officers  in  such  a  manner  that  the  court  might  know  that  they 
were  those  whom  the  act  calls  the  proper  officers.  The  conviction  is  therefore 
bad,  unless  aided  by  the  statute  3  G-.  4,  c.  23,  s.  3.  That  act,  it  is  true,  says, 
that  where  the  merits  have  been  tried,  and  the  defendant  has  ^appeared  r*4go 
and  pleaded,  the  conviction  shall  receive  a  fair  and  liberal  construction ;  *• 
but  still  it  must  appear  on  the  face  of  the  conviction  that  some  direct  charge 
was  made,  of  the  nature  contemplated  by  the  act  under  which  the  proceeding 
takes  place.  It  has  been  ingeniously  contended  here,  that  the  charge  of 
refusing  to  deliver  the  certificate  to  his  Majesty's  officers  of  the  customs  implies 
a  general  denial  to  all  the  officers.    But  it  ought  to  appear  distinctly  that  the 
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denial  was  to  such  officers  as  the  statute  authorises  to  demand  the  certificate; 
if  this  were  not  so,  a  party  might  be  convicted  under  circumstances  quite 
foreign  to  the  purposes  of  the  act. 

Littlbdale  J.  The  "  proper  officers"  within  the  meaning  of  this  clause 
are  pointed  out  in  die  earlier  part  of  the  statute.  The  certificate  might  have 
been  demanded  by  other  and  subordinate  officers.  It  does  not  appear  by  this 
conviction  to  whom  the  refusal  was  made ;  the  only  statement  is,  that  the 
defendant  refused  to  deliver  the  certificate  "  to  his  Majesty's  officers  of  cus- 
toms/1 It  is  said  that  this  includes  the  proper  officers;  but  we  cannot  intend 
that  all  came  in  a  body  and  met  with  the  refusal :  and  the  general  rule  is,  that, 
in  drawing  a  conviction  on  a  statute,  you  must  bring  the  case  within  the  very 
words.  The  "  liberal  construction"  directed  by  3  G.  4,  c.  28,  s.  3,  cannot 
extend  to  such  a  defect  as  this.  The  form  of  conviction  adopted  here  is  not 
one  famished  by  the  statute,  which  does  not  give  any ;  and  the  words  of  a 
conviction  under  an  act  of  parliament  ought  either  to  be  in  a  proper  form  pre- 
*4871  bribed  by  the  aet,  or  to  be  such  as  *clearly  show  that  an  offence  against 

-*  the  act  has  been  committed. 
Taunton  J.  I  am  of  the  same  opinion.  No  offence  was  committed  against 
the  act,  unless  there  was  a  wilful  detention  of  the  certificate,  and  refusal  to 
deliver  it  to  the  proper  officers  of  the  customs.  The  word  "  proper"  excludes 
all  others ;  there  may  be  good  reason  for  excluding  those,  and  it  would  not 
follow  from  a  refusal  of  the  certificate  to  them,  that  it  would  be  refused  to 
those  authorised  to  receive  it.  It  is  necessary  to  all  convictions  that  the  sub- 
stance of  the  offence  should  be  stated ;  and  the  omission  here  is  of  substance, 
not  of  form.  The  argument,  therefore,  from  the  general  act,  3  G.  4,  c.  23, 
does  not  apply.  In  Ex  parte  Edwards,  8  D.  k  R.  115,  the'  party  had,  in  point 
of  fact,  "  been  refused  to  be  received  on  board  one  of  his  Majesty's  ships  as 
lit  for  his  Majesty's  service/'  and  it  was  held  that  the  commitment  need  not 
further  state  a  previous  examination  by  a  surgeon,  but  that  it  was  sufficient, 
under  the  act  there  in  question,  to  show  that  he  had  been  deemed  unfit,  and 
therefore  refused. (a)  That  case  was  entirely  different  from  this ;  and  Fawcett 
v.  Fowlis,  7  B.  &  C.  894,  is  still  more  so.  The  ground  of  decision  there  was 
that  the  foots  omitted  in  the  conviction  were  matter  of  defence :  that  cannot 
apply  to  the  present  case. 
*4S81       *  Williams  J.  I  also  think  that  the  conviction  cannot  be  supported. 

J  The  act  3  G.  4,  c.  28,  s.  3,  only  extends  to  cases  "  where  it  appears 
by  the  conviction  that  the  merits  have  been  tried.'1  Here,  the  merits,  as  it 
strikes  me,  do  not  appear  by  the  conviction  to  have  been  gone  into.  I  agree 
with  my  Lord  Chief  Justice,  that  the  conviction  ought  to  have  shown  the 
purpose  for  which  the  certificate  was  required,  and  also  that  the  officers  were 
the  "  proper  officers."  The  conviction,  therefore,  is  too  general,  and  is  not 
aided  oy  the  statute  of  3  G.  4.  Rule  absolute. 

(«)  The  aet  6  G.  4,  o.  108,  s.  81,  expressly  states  that,  "  upon  proof  that"  the  party 
"  has  been  refused  to  be  received  on  board  one  of  hie  Majesty's  ships  as  fit  for  his 
Majesty's  service,"  the  justice  may  enforce  the  penalty,  •«  without  hearing  any  evidence 
other  than  such  proof  as  last  aforesaid." 


BRECKON  v.  SMITH.    MayiSd. 

Plaintiff  declared  for  goods  sold,  and  on  an  account  stated.  The  particular  delivered 
with  the  declaration  was,  "  to  a  beast  sold  and  delivered,  18J.  10»."  The  only  evi- 
dence was,  that  the  plaintiff  admitted  in  conversation  with  a  third  person,  not  shown 
to  be  an  agent  of  the  plaintiff,  that  be  owed  the  latter  18/.  10*. : 

Hddt  that  this  was  no  evidenoe  of  an  account  stated  ;  and  that  it  was  not  evidence  on 
the  count  for  goods  sold,  as  it  was  not  shown  to  be  applicable  to  the  particular. 

Leave  was  given  to  the  plaintiff  to  amend  his  particular,  and  go  to  a  new  trial  on  pay- 
meat  of  costs. 

Indebitatus  assumpsit  for  goods  sold,  and  on  account  stated.    Plea,  the 
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general  issue.  The  particular  delivered  with  the  notice  of  declaration  was  as 
follows  : — "  To  a  beast  sold  and  delivered,  13/.  10«."  At  the  York  Summer 
assizes,  1833,  the  cause  was  tried  before  Lord  Den  man,  G.  J.  as  undefended, 
and  the  case  proved  by  the  plaintiff  was,  that  the  defendant  had  said  to  a  third 
person  that  he  (defendant)  owed  the  plaintiff  13/.  10«.,  and  he  was  afraid  he 
was  going  to  put  him  to  trouble :  the  defendant  did  not  say  what  the  sum  was 
owing  for.  The  Lord  Chief  Justice  thought  the  evidence  insufficient  bat 
directed  a  verdict  for  the  plaintiff,  giving  leave  to  move  to  enter  a  nonsuit.  A 
rule  nisi  *was  obtained  on  the  ground  that  there  was  no  evidence  to  mam 
support  the  declaration,  or,  if  any,  that  it  varied  from  the  cause  of  *• 
action  stated  in  the  particular. . 

Alexander  now  showed  cause.  The  general  rule  is,  that  an  admission  by 
the  defendant  of  his  owing  a  certain  sum  to  the  plaintiff  is  primd  faei* 
evidence  against  him  in  an  action  to  recover  the  debt :  1  Phill.  on  Ev.  100, 
6th  ed.  An  acknowledgment  by  the  defendant  of  a  debt  due  on  any  account 
will  entitle  the  plaintiff  to  recover  upon  the  account  stated:  Knowles  v.  Michel, 
13  East,  249.  In  Ashby  v.  Ashby,  3  M.  &  P.  186,  the  declaration  was  on 
the  money  counts :  the  defendant  had  given  a  note  for  150/.  for  goods  sold, 
but  the  note  was  not  proved  ;  the  only  evidence  was,  that  the  defendant  had 
admitted  owing  to  the  plaintiff  150/. ;  and  there  was  no  count  for  goods  sold. 
But  the  Court  of  Common  Pleas  held  that  the  general  acknowledgment  was 
evidence  which  entitled  the  plaintiff  to  recover  on  the  account  stated.  [Taun- 
ton J .  The  plaintiff  may  recover  on  that  count,  if  the  defendant  has  accounted 
with  him  for  a  single  item  of  his  demand  :  Highmore  v.  Primrose,  5  M.  A  S. 
65.  The  question  is,  whether  that  is  proved  in  this  case.  Littledau  J. 
One  item  is  sufficient,  but  the  accounting  must  be  with  the  plaintiff.  If  a  per- 
son, in  an  off-hand  conversation  with  A.,  says,  "I owe  B.  10/.,"  is  that  evidence 
of  an  accounting  with  B.  ?  Lord  Den  man,  C.  J.  In  Ashby  v.  Ashby,  3  M. 
&  P.  186,  though  it  did  not  appear  that  there  was  an  actual  accounting  with 
the  plaintiff,  there  may  have  been  circumstances  which  gave  that  character  to 
the  admission.  There  had  been  payments  of  interest  *on  the  note.]  r+AQ(\ 
As  to  the  particular ;  if  the  matter  in  respect  of  which  the  plaintiff  *• 
seeks  to  recover,  and  of  which  he  gives  evidence,  be  expressly  stated  in  the 
declaration,  the  particular  need  not  mention  it :  Cooper  v.  Amos,  2  Car.  &  P. 
267.  [Taunton  J.  All  that  is  said  there  is,  that  it  is  not  usual  in  the  case 
of  bills  of  exchange,  to  mention  them  in  the  particular  when  they  are  stated 
in  the  declaration.]  A  particular  is  not  to  be  deemed  insufficient  for  inaccu- 
racies which  cannot  mislead :  Harrison  v.  Wood,  8  Bing.  871 ;  and  there 
it  was  held  that  the  item  "  cash  advanced "  in  the  particular,  might  include 
disbursements  made  by  the  plaintiff  on  journeys  taken  by  him  upon  the 
defendant's  business.  If  the  court  should  be  of  opinion  that  this  particular  is 
not  sufficient  to  let  in  the  evidence,  Holland  v.  Hopkins,  2  B.  &  P.  243,  is  an 
authority  for  allowing  the  plaintiff  to  amend  his  particular  and  go  to  a  new 
trial  on  payment  of  costs. 

Joseph  Additon  contra.  As  to  the  admission;  in  Knowles  v.  Michel,  13 
East,  249,  and  Highmore  v.  Primrose,  5  M.  &  S.  65,  the  acknowledgment  was 
made  to  the  plaintiff's  agent;  and  it  does  not  appear  in  Ashby  v.  Ashby,  3  M. 
&  P.  186,  that  it  was  made  to  a  stranger.  Here  there  is  no  privity  between 
the  plaintiff  and  the  person  to  whom  the  supposed  admission  is  made.  In 
declaring  on  an  account  stated,  the  allegation  used  to  be  that  the  defendant 
accounted  "  with  the  plaintiff.'1  Holland  v.  Hopkins,  2B.&F.  243,  is  an 
authority  to  show  that  this  variance  is  conclusive.  If  the  plaintiff  were  at 
liberty  to  recover,  as  he  now  claims  to  do,  on  the  account  stated,  this  injustice 
might  follow  : — *the  plaintiff  might  hereafter  bring  an  action  for  the  r*491 
real  subject-matter  of  the  present  demand,  viz.  the  price  of  a  beast  sold  '- 
to  the  defendant ;  and  if  a  judgment  recovered  were  to  be  pleaded,  and  issue 
taken  on  the  identity  of  the  causes  of  action,  the  plaintiff  might  contend  thai 
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the  particular  now  in  question  was  for  money  had  and  received  by  the  defend- 
ant for  a  beast  sold  by  him  as  agent  to  the  plaintiff;  and  the  evidence  in  the 
present  cause,  being  so  loose,  would  afford  no  answer  to  that  suggestion.  The 
plaintiff,  therefore,  might  recover  twice  for  the  same  demand.  (He  was  then 
stopped  by  the  court.) 

Lord  Den  man  C.  J.  I  fear  the  plaintiff's  case  is  too  loose,  for  the  reason 
just  given  ;  but  I  think  there  ought  to  be  a  new  trial  on  payment  of  costs,  the 
plaintiff  having  leave  to  amend  his  particular. 

Littledale,  Taunton,  and  Williams  Js.,  concurred. 

Rule  absolute  accordingly. 


WHITEHEAD  *.  TATTERSALL.     May  Uik. 

Corentntors  and  covenantee  submitted  the  amount  of  damages  accruing  from  a  breach 
of  covenant,  to  an  arbitrator :  Held,  that  in  action  on  the  covenant,  the  arbitrator's 
award  was  conclusive  as  to  the  amount  of  damages,  unless  the  award  itself  could  be 
impeached. 

Covenant.  The  action  was  for  breach  of  a  covenant  to  repair  premises 
leased  by  the  plaintiff  to  the  defendant.  Plea,  non  est  /actum.  On  the  trial 
before  Lord  Denman  C.  J.,  at  the  Middlesex  sittings  after  last  Easter  term, 
the  execution  by  the  defendant  of  the  counterpart  of  the  lease  containing  the 
*4<w>1  covenant  was  admitted.  The  plaintiff  then  proved  that  the  defendant* 
"*  had  sent  to  him  a  letter  in  the  following  words : — "Mr.  Tattersall 
agrees  to  abide  by  the  determination  of  Mr.  Batson  and  Mr.  Mead  as  to  the 
dilapidations  at  No.  33  Bloomsbury  Square,  and  if  they  cannot  agree,  to  pay 
a  moiety  of  the  expense  of  any  one  they  may  call  in.''  The  plaintiff  agreed 
to  this,  and  the  arbitrators  named,  not  having  agreed,  called  in  an  umpire, 
who  signed  the  following  report : — "  I  have  surveyed  and  estimated  the 
several  works  necessary  to  be  done  in  repairing  the  dilapidations  to  a  house, 
&c.,  and  find  the  same  amount  to  the  sum  of  55*.  5s."  The  Lord  Chief 
Justice  was  of  opinion  that,  in  default  of  evidence  to  impeach  this  award,  the 
jury  must  take  the  damages  as  found  by  the  umpire;  and  a  verdict  was 
accordingly  given  for  65/.  5«.  damages. 

Piatt  now  moved  for  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial,  on  the  ground  of  misdirection.  Had  the  action  been  brought  upon  the 
award,  the  finding  in  it  would  be  conclusive ;  but  this  is  an  action  for  breach 
of  covenant :  therefore  the  award  cannot  go  further  than  an  admission  of  the 
defendant  would  go,  and  that  would  not  be  conclusive  evidence  [Littledalb 
J.  No  evidence  was  offered  to  impeach  the  award.]  But  proof  would  have 
been  offered  that,  in  fact,  the  damages  were  less  than  those  found  by  the 
award.  [Taunton  J.  The  award  of  an  arbitrator  concludes  the  right, 
unless  you  can  impeach  the  award.  Lawrence  J.,  at  the  Hereford  assises, 
ruled  that  an  award  was  conclusive  evidence  in  an  action  of  ejectment.] 

Lord  Denman  G.  J.     The  award  binds  the  plaintiff;  and,  that  being  so, 
it  most  bind  the  defendant.     There  must  be  no  rule. 
*4V3]    •Littledalr,  Taunton,  and  Williams  Js.  concurred. 

Rule  refused. 
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ANN  and  MARGARET  DODD  v.  SAMUEL  and  JAMES  HOLME. 

May  24dk. 

Two  persons  having  adjacent  lands,  the  one  builds  a  house  at  the  extremity  of  his  land ; 
the  other  afterwards  excavates  his  own  soil  near  to,  but  without  touching,  the  ground 
so  built  upon.  Queers  whether  the  party  making  such  excavation  is  bound  to  see 
that  his  neighbour's  foundations  be  not  thereby  weakened :  and  whether  if  they  be 
so,  he  is  guilty  of  an  actionable  negligence  in  having  so  used  his  own  Boil  without 
protecting  that  of  his  neighbour,  although  no  negligence  be  shown  in  the  mode  of  car- 
rying on  the  work  T 

Supposing  him  not  liable  in  the  case  of  a  newly  built' house ;  Qucere,  whether  he  would 
be  so  if  the  house  had  stood  twenty  years  before  the  excavation  was  made  ? 

But  where  it  is  alleged  and  proved  that  the  defendant  so  negligently,  unskilfully,  and 
improperly  dug  his  own  soil  that  the  plaintiff's  house  was  thereby  injured,  an  action 
lies ;  and  although  it  be  shown  that  the  house  was  infirm,  and  could  at  all  events 
have  stood  only  a  few  months,  still  the  plaintiff  may  recover  in  proportion  to  the  loss 
actually  suffered,  if  the  jury  find  that  the  injury  to  the  house  was  the  consequence  of 
the  defendant's  negligence ;  and  in  determining  the  question  of  negligence,  the  jury 
onght  to  eonsider  the  state  of  the  plaintiff's  house. 

Case.  The  declaration  stated,  that  before  and  at  the  time  of  the  commit- 
ting, Ac.,  the  plaintiffs  were  possessed  of  an  ancient  dwelling-house,  and  that 
before,  &c,  the  defendants  were  employed  in  digging  the  foundations  of  a  cer- 
tain intended  building  in  a  certain  piece  of  land  next  adjoining  to  the  land 
whereon  the  said  dwelling-house  was  built,  yet  defendants,  well  knowing  the 
premises,  but  intending,  Ac.,  while  the  plaintiffs  were  so  possessed,  &c.,  so 
carelessly,  negligently,  unskilfully,  and  improperly  dug  the  said  foundations 
in  the  land  next  adjoining  the  said  land  on  which  the  said  dwelling-house  was 
built,  that  by  reason  thereof  the  foundations  and  walls  of  the  dwelling-house 
sank  and  gave  way,  and  became  and  were  greatly  weakened,  loosened,  damaged, 
and  unsafe,  and  the  dwelling-house  thereby  became  untenantable  and  unin- 
habitable. The  second  courft  was  similar,  but  stated  the  dwelling-house  to 
have  been  built  for  a  Ions  *time,  vis.,  twenty  years  before,  Ac.  The  r*4gi 
third  count  stated  the  dwelling-house  to  be  ancient,  and  that  the  defen-  L 
dants  wrongfully,  carelessly,  and  unskilfully  made  an  excavation  near  the 
foundations  of  the  said  dwelling-house,  whereby  the  soil  about  the  said  foun- 
dations was  loosened,  and  the  foundations  weakened,  &o.  The  fourth  count 
was  similar  to  the  third,  only  stating  the  dwelling-house  to  have  been  erected 
twenty  years  before.  The  fifth  count  was  similar,  except  that  it  merely  de- 
scribed the  house  as  a  certain  dwelling-house.  The  declaration  concluded  with 
various  special  averments  of  damage.     Plea,  not  guilty. 

At  the  trial  before  Bolland  B.,  at  the  Lancaster  Summer  assises,  1883,  it 
appeared  that  the  plaintiffs'  was  an  old  house ;  some  witnesses  remembered  it 
thirty-five  years ;  an  old  warehouse  belonging  to  the  defendants  had  formerly 
come  close  up  to  it,  but  was  pulled  down,  and  the  defendants,  at  the  time 
referred  to  by  the  declaration,  excavated  ground  on  the  site  of  the  warehouse, 
for  the  foundation  of  a  new  building.  The  excavation  was  six  feet  deep,  and 
came  within  about  four  feet  of  the  plaintiffs'  house.  The  intermediate  soil 
was  not  touched.  After  the  excavation  was  made,  the  gable  wall  of  the  house 
bulged,  and  the  defendants  then  (but  not  before)  endeavoured  to  shore  it  up ; 
but  the  wall  gave  way  in  all  directions,  and  it  became  necessary  to  rebuild  it. 
After  the  excavation  begin,  the  weather  was  very  wet,  which  partly  occasioned 
the  fall  of  the  gable.  Witnesses  for  the  plaintiffs  stated,  that  if  the  wall  had 
been  shored  properly  and  in  time,  it  would  not  have  given  way.  The  defen- 
dants' witnesses  said  that  the  wall  was  in  so  rotten  a  state  that  it  could  not 
have  been  effectually  shored ;  that  it  had  only  a  slight  ^foundation,  and  1*495 
was  pressed  upon  by  a  great  weight  of  rubbish  on  the  plaintiffs'  pre-  *» 
mises,  and  that,  even  if  undisturbed,  it  could  not  have  stood  six  months.  For 
the  defendants  it  was  contended,  that  a  man  could  not,  by  building  his  boose 
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on  the  extremity  of  his  own  land,  claim  to  prevent  a  neighbour  from  usin^ 
His  own  land  lying  adjacent;  and  Peyton  v.  The  Mayor  of  London,  9  B.  &  0. 
725,  and  Wyatt  v.  Harrison,  3  B.  &  Ad.  871,  were  cited.  The  learned  judge, 
after  detailing  the  evidence  to  the  jury,  stated  the  law  as  follows : — "  If  I  have 
i  building  on  my  own  land,  which  I  leave  in  the  same  state,  and  my  neighbour 
digs  in  his  land  adjacent,  so  as  to  pull  down  my  wall,  he  is  liable  to  an  action. 
If,  however,  I  had  loaded  my  wall,  so  that  it  had  more  on  it  than  it  could  well 
bear,  be  would  not  be  liable."  And  he  stated  the  question  for  the  jury  to  be, 
whether  the  mil  was  occasioned  by  the  defendants'  negligence,  in  which  case 
the  verdict  ought  to  be  for  the  plaintiffs ;  or  by  its  own  infirmity,  in  which 
esse  they  should  find  for  the  defendants.  The  jury  found  a  verdict  for  the 
plaintiffs.  In  Michaelmas  term  following,  a  new  trial  was  moved  for,  on  the 
ground  that  the  learned  judge  had  misdirected  the  jury,  inasmuch  as  they 
might  have  been  led  by  the  summing  up  to  suppose  that  the  mere  act  of  digging 
near  the  plaintiffs'  land,  in  consequence  of  which  the  wall  fell,  was  a  negligence 
for  which  an  action  lay,  unless  the  wall  wis  improperly  loaded ;  whereas  the 
real  question  was,  whether  the  work  had  been  done  by  the  defendants  in  a 
negligent  manner,  or  with  as  much  care  as  the  circumstances  allowed.  It  was 
*4961  *k°  extended,  that  it  should  have  been  left  to  the  jury  whether  *the 
-'  house  was  built  in  such  a  manner  as  a  man  ought  to  build  a  house  at 
the  extremity  of  his  land,  in  order  to  have  an  action  against  his  neighbour  (if 
any  snch  action  would  lie)  for  injury  occasioned  to  the  house  by  the  neighbour 
digging  in  his  own  soil.     A  rule  ni$i  having  been  obtained, 

Blackburne  and  Rotcoe  now  showed  cause.  The  learned  judge's  direction, 
taking  it  to  hare  been  as  represented,  was  right.  A  man  excavating  his  own 
land  adjoining  the  house  of  another,  is  bound  to  take  the  necessary  precau- 
tions that  injury  may  not  result  from  his  act.  He  is  cognizant  of  what  is 
taking  place ;  the  neighbouring  owner  is  not,  or  if  he  is,  he  does  not  know 
what  precaution  may  be  necessary.  He  cannot  enter  upon  the  land  where  the 
work  is  doing.  Wilde  v.  Minsterley,  2  Roll.  Abr.  564,  tit.  Trespass,  I.  pi.  1, 
on  the  authority  of  which  Wyatt  v.  Harrison,  3  B.  &  Ad.  871,  was  decided, 
is  in  favour  of  the  plaintiffs,  as  far  as  regards  the  case  of  a  house  not  new : 
and  it  is  not  made  a  question  there,  whether  the  party  digging  his  land  did  it 
negligently  or  not.  It  is  there  said,  that  "it  was  A.'s  own  fault  that  he  built 
his  house  so  near  to  B.'s  land ;  for  he,  by  his  act,  cannot  hinder  B.  from 
making  the  best  use  of  his  own  land  that  he  can.*'  So  also  it  might  be  said, 
that  the  proprietor  of  the  land  now  excavated  could  not  use  it  so  as  to  prevent 
A  from  enjoying  the  benefit  of  his  own  land  by  building  on  any  part  of  it. 
The  question,  therefore,  in  such  cases,  comes  to  be,  which  of  the  parties  has 
first  appropriated  his  land  to  a  particular  purpose  in  derogation  of  the  other's 
right.  It  is  like  the  case  of  appropriation  of  flowing  water.  [Littledale  J. 
•4Q71  *That  can  only  be  by  twenty  years'  adverse  enjoyment,  Mason  v. 
' J  Hill,  3  B.  &  Ad.  804,  5  B.  &  Ad.  1.]  Although  the  building  were 
recent,  yet  the  adjoining  proprietor,  if  he  wishes  afterwards  to  excavate  his 
own  land,  must  take  care  that  he  does  not  thereby  injure  the  land  upon  which 
his  neighbour  built  when  he  had  a  full  right  so  to  "do.  Turbervil  v.  Stamp, 
1  Salk.  13,  applies  in  principle  to  the  present  case.  In  Slingsby  v.  Barnard, 
1  Boll.  Rep.  430,  the  declaration  alleged  that  the  defendants  dug  a  cellar 
nnder  Barnard's  house,  so  near  the  foundation  of  the  plaintiff's  house,  that  it 
was  undermined,  and  part  fell ;  and  this  was  held  good,  on  objections  not 
•Acting  tho  present  point ;  but  it  does  not  appear  that  negligence  was  alleged. 
In  Smith  v.  Martin,  2  Saund.  394,  there  was  a  similar  declaration,  not  aver- 
ring negligence;  but  no  objection  was  raised  on  that  ground,  and  the  plaintiff 
had  judgment.  In  Roberts  v.  Read,  16  East,  215,  negligence  was  not  alleged, 
tat  that  was  not  made  an  objection.  The  objections  made  in  Sutton  v.  Clarke, 
6  Taunt  29,  where  the  defendant  was  held  not  liable  for  consequential  damage 
to  neighbouring  land,  are  not  applicable  here;  and  Qibbs  C.  J.  said.  6  Taunt. 
Vol.  XXVIII.— 16 
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44,  "  This  case  is  perfectly  unlike  that  of  an  individual,  who,  for  his  own 
benefit,  makes  an  improvement  on  his  own  land  according  to  his  best  skill  and 
diligence,  and  not  foreseeing  it  will  produce  any  injury  to  his  neighbour :  if 
he  thereby  unwittingly  injure  his  neighbour,  he  is  answerable."     In  Jones  t>. 
Bird,  5  ft.  &  Aid.  837,  the  court  clearly  intimated  their  opinion,  that  the 
party  doing  a  work  is  bound  to  take  care  that  it  be  not  injurious  to  the  adjoin- 
ing premises,  and  to  use  *every  precaution  for  that  purpose  which  a  r*  jqo 
skilful  man  could  reasonably  be  required  to  use  in  such  a  case.     The  *~ 
expressions  of  Abbott  C.  J.,  5  B.  k  A.  844,  1  Dowl.  &  R.  503,  and  Bayley 
J.,  5  B.  &  A.  845, 1  Dowl.  &  R.  504,  are  strong  to  that  effect.     And  that 
was  the  case  of  persons  employed  by  commissioners  of  sewers  in  the  perform- 
ance of  a  public  duty,  where  the  acts  done  would  receive  the  most  favourable 
construction.    Rex  v.  The  Commissioners  of  Sewers  for  Pagham  Levels,  8  B. 
&  C  355,  hears  no  analogy  to  this  case ;  it  was  decided  on  the  ground,  that 
each  land-owner  has  a  right  to  protect  himself  against  the  sea,  and  that  his 
neighbour  must  take  the  same  precautions  for  himself.     In  Peyton  v.  The 
Mayor,  &c.  of  London,  9  B.  &  C.  725,  the  chief  question  raised  was,  whether 
the  plaintiff  had  a  right  to  have  his  house  supported  by  the  adjoining  one, 
which  the  defendants  pulled  down.     Lord  Tenterden  there  said,  "  Adverting 
to  the  facts  proved,  and  to  the  want  of  evidence  from  which  a  grant  to  the 
plaintiffs  of  a  right  to  the  support  of  the  adjoining  house  might  be  inferred, 
and  to  the  form  of  the  declaration,  we  think  the  nonsuit  was  right"     There 
it  was  held,  that  the  plaintiff's  duty  was  to  shore  up  his  own  house  on  the 
inside;  but  here,  the  plaintiffs  could  not  know  what  precaution  to  take;  they 
were  obliged  to  rely  on  the  defendant  doing  his  duty,  by  using  proper  precau- 
tion, or  not  carrying  his  excavation  to  a  dangerous  extent     In  Brown  v. 
Windsor,  1  Cro.  &  J.  20,  the  defendant  was  held  liable  for  having  carelessly 
and  unskilfully  excavated  his  own  soil,  so  as  to  sink  the  wall  of  his  own  house, 
and  thereby  to  injure  that  of  the  plaintiff;  but  there  the  plaintiff  had  been 
expressly  permitted  to  rest  his  building  *against  that  of  the  defendant.   r»49g 
Here,  a  similar  licence,  as  to  the  soil,  may  be  presumed  from  long  user.   L 
[Lobd  Denman  C.  J.     The  mere  user  of  his  own  house  on  his  own  soil  shows 
nothing.]    Garrow  B.  said  there,  "  There  may  be  cases,  where  a  man.  altering 
his  own  premises,  cannot  support  his  neighbour's,  and  the  support  if  neces- 
sary must  be  supplied  elsewhere.     In  such  case,  he  must  give  notice,  and 
then,  if  any  injury  occur,  it  would  not  be  occasioned  by  the  party  pulling 
down,  but  by  the  other  party  neglecting  to  take  due  precaution."     Wyatt  v. 
Harrison,  3  B.  &  Ad.  871,  goes  no  further,  for  the  present  purpose,  than 
Wilde  v.  Minsterley,  2  Roll.  Abr.  564,  tit.  Trespass,  I.  pi.  1 :  the  declaration 
there  did  not  (in  the  part  which  alone  was  demurred  to)  allege  any  negligence 
or  other  fault  in  the  defendant     In  Walters  v.  Pfeil,  M.  &  M.  364,  Lord 
Tenterden  says,  that  "  the  owner  of  premises  adjoining  those  pulled  down 
must  shore  up  his  own  in  the  inside,  nnd  do  every  thing  proper  to  he  done 
upon  them  for  their  preservation.     Still  the  omission  does  not  necessarily 
defeat  the  action ;  if  the  pulling  down  be  irregularly  and  improperly  done, 
and  the  injury  is  produced  thereby,  the  person  so  acting  may  be  liable  for  it, 
although  the  owner  of  the  house  destroyed  may  not  have  done  all  that  he 
ought  for  his  own  protection.19     But  here  it  is  not  shown  that  any  thing  was 
necessary  on  the  part  of  the  plaintiff;  the  evidence  was,  that  the  wall  would 
have  stood  if  shored  up  from  without 

It  is  also  a  material  point  in  the  present  case,  that  the  plaintiff's  house  was 
ancient.  In  Palmer  v.  Fleshees,  1  Sid.  167,  it  is  said,  that  if  land  be  let  to 
A.  for  building  a  house,  and  other  land  to  B.  for  the  same  purpose,  and  A. 
erects  a  house,  and  then  B.  digs  a  cellar  in  his  *land  whereby  the  wall  r+*QQ 
of  A.'s  house  adjoining  falls,  no  action  on  the  case  lies,  for  each  may  *■ 
make  the  best  advantage  of  his  own  :  but  it  is  otherwise  (semble),  if  it  was 
an  ancient  wall  or  house  which  fell  by  such  digging.    [Ltttlidale  J.  Wilde 
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v.  Mmsterlev,  2  Roll.  Abr.  564,  tit  Trespass,  I.  pi.  1,  is  stated  as  the  case  of 
a  house  newly  built.]  In  Stansell  v.  Jollard,  MS.  1  Selw.  N.  P.  444,  8th  ed. 
Lord  Ellenborough  held,  "that  where  a  man  had  built  to  the  extremity  of  his 
soil,  and  had  enjoyed  his  building  above  twenty  years,  upon  analogy  to  the 
rule  as  to  lights,  Ac.,  he  had  acquired  a  right  to  a  support,  or  as  it  were  of 
leaning  to  his  neighbour's  soil,  so  that  his  neighbour  could  not  dig  so  near  as 
to  remove  the  support,  but  that  it  was  otherwise  of  a  house,  &c.  newly  built." 
Lord  Tenterden  apparently  inclines  to  the  same  opinion  in  Wyatt  v.  Harrison, 
3  B.  &  Ad.  875.  Here  the  plaintiff  had  such  a  right  to  the  support  of  the  soil  for 
his  house,  assuming  the  case  to  be  analogous  to  that  of  flowing  water,  for  there 
had  been  more  than  a  twenty  years'  enjoyment.  As  to  the  objection  that  the 
learned  judge  did  not  leave  it  to  the  jury  whether  the  plaintiff's  house  had  been 
properly  built ;  it  would  be  absurd  if,  in  every  ease  where  a  man's  house  is 
injured  by  an  improper  act  of  his  neighbour,  he  should  be  bound  to  show  that 
the  house  was  originally  built  with  due  precaution  against  such  accidents ; 
especially  where  the  building  is  of  an  ancient  date.  A  man  has  the  same 
right  to  build  on  the  confines  of  his  land  as  elsewhere ;  his  neighbour  may 
also  excavate  on  the  confines  of  his  land,  but  must  do  so  with  proper  care  not 
to  endanger  what  the  other  has  built.  [Littledale  J.  Suppose  the  house 
♦5011   was  anc*ent>  ana*  insufficiently  built,  and  was,  at  *the  time  of  the  exca- 

-I  vation,  ready  to  fall  for  want  of  proper  repair.  Could  the  plaintiff  sue, 
being  himself  in  fault  by  his  neglect  ?]  Lord  Ellenborough's  observations  in 
Walters  v.  Pfeil,  M.  &  M.  864,  furnish  one  answer  to  that  question.  And,  if 
it  is  applied  to  the  present  case,  the  evidence  shows  that  the  plaintiff's  house 
was  weakened  by  the  pulling  down  of  the  defendant's  warehouse,  which  for- 
merly adjoined  it  A  further  answer  to  the  present  application  is,  that  the 
question,  whether  or  not  the  defendant's  work  had  been  done  in  a  negligent 
manner,  was  in  fact  before  the  jury.  It  is,  in  effect,  if  not  in  express  terms, 
raised  by  the  learned  judge's  summing  up,  and  must  have  been  present  to  his 
mind,  as  he  took  part  in  the  decision  of  Brown  v.  Windsor,  1  Oro.  &  J.  20. 
And  the  evidence  throughout  has  a  bearing  on  the  same  question.  The 
finding,  therefore,  is  conclusive,  whatever  may  be  the  opinion  of  the  court 
upon  the  other  points  argued. 

F.  Pollock  and  Wightmany  contra*  One  material  question  in  this  case  was, 
whether  the  plaintifiV  house,  when  originally  built,  was  such  as  it  ought  to  have 
been,  with  reference  to  its  situation  on  the  confines  of  another  person's  soil :  a  fur- 
ther question  is,  whether  it  still  continued  in  the  state  in  which  it  ought  to  have 
been,  with  reference  to  the  rights  of  that  person  on  his  own  soil,  at  the  time 
when  the  excavation  was  made.  If  it  was  not  then  in  such  a  state,  the  taking 
down  of  the  warehouse  is  no  excuse :  if  it  was  in  a  proper  state,  and  the 
removal  of  the  warehouse  left  it  in  a  situation  of  danger,  the  plaintiff  should 
have  used  the  precautions  that  became  necessary,  and  might  then  have  pro- 
♦5021  oeedea*  Against  the  party  removing  for  compensation.     *The  law  which 

J  has  been  stated  respecting  easements  enjoyed  for  twenty  years,  and  so 
passing  into  a  right,  does  not  apply.  If  a  party  opens  new  windows,  or  takes 
to  himself  the  use  of  flowing  water,  or  of  a  way  across  land,  the  person  to 
whose  prejudice  this  is  done  has  notice  of  the  act  or  acts,  and  may  at  any  time 
interrupt  them.  But  if  a  man  builds  a  crasy  house  at  the  extremity  of  his 
land,  the  neighbour,  whose  property  it  adjoins,  is  not  in  a  situation  to  know 
the  nature  and  consequences  of  that  act  He  cannot  ascertain  how  the  build- 
ing is  constructed ;  nor,  if  he  could,  can  he  interfere  by  action  or  otherwise. 
It  cannot  be  contended  that  he  must  immediately  excavate  his  own  land  to 
prevent  the  other  party  from  establishing  a  claim  to  have  such  a  house  in  its  vici- 
nity ;  but  it  would  be  hard  if  he  were  therefore  to  forfeit  his  right  of  digging  his 
own  soil  at  a  future  time,  when  occasion  required  it.  A  person  who  chooses 
to  build  a  house  at  the  verge  of  his  land,  must  make  it  fit  to  bear  any  fair 
exercise  of  those  rights  which,  notwithstanding  the  erection  of  euch  a  house, 
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still  belong  to  the  adjoining  proprietor.  If  he  will  build  on  an  insufficient 
foundation,  he  may  do  so  in  the  centre  of  his  land ;  if  he  does  it  at  the  extre- 
mity, he  must  bear  the  consequence.  [Littledale  J.  He  does  not  then 
build  in  such  a  manner  as  is  proper  in  that  situation.]  No  authority  has  been 
cited  which  bears  out  the  distinction  suggested  between  an  ancient  and  a 
modern  house.  The  dictum  of  Lord  Tenterden  in  Wyatt  v.  Harrison,  3Bt 
Ad.  875,  only  amounts  to  a  gucere.  To  support  the  argument  on  the  other 
side,  it  must  be  maintained,  that  where  a  man  has  a  house  at  the  edge  of  his 
land,  and  the  digging  of  his  neighbour's  soil  is  *the  proximate  cause  of  r*^QQ 
that  house  falling  in,  whatever  may  have  been  its  previous  condition,  *- 
the  neighbour  is  liable.  No  case  bears  out  that  proposition.  [Littledale  J. 
Suppose  the  house  to  have  been  substantially  built,  to  have  stood  thirty  or 
forty  years,  and  to  have  been  kept  in  proper  repair  :  do  you  say  that  if  the 
defendant,  by  excavating  his  adjacent  ground,  let  down  that  house,  though 
without  actual  negligence  on  his  part,  an  action  would  not  lie  against  him?] 
It  would  not,  if  there  had  been  no  negligence  in  the  defendant.  It  is  difficult 
to  say  how,  in  such  a  case,  the  mischief  could  occur  without  some  actual  negli- 
gence ;  but  at  all  events  it  cannot  bo  contended  that  a  party  has  a  right  to  be 
guaranteed  against  all  consequences  of  the  use  which  his  neighbour  may  make 
of  his  own  land.  The  question  here  is,  whether  the  state  of  the  plaintiffs' 
premises  was  not  such  that  damage  ensued  from  what  was  in  itself  a  legal  act 
The  only  ground  upon  which  the  fact  of  the  house  being  ancient  could  affect 
this  case,  would  be,  (as  it  is  put  by  Lord  Tenterden  in  Wyatt  v.  Harrison,  8 
B.  &  Ad.  875,)  that  the  "  circumstance  of  antiquity  might  imply  the  consent 
of  the  adjoining  proprietor,  at  a  former  time,  to  the  erection  of  a  building  in 
that  situation/'  Nothing  but  that  supposed  consent,  in  derogation  of  his  own 
right,  could  preclude  him  from  using  his  soil  as  he  thought  proper  to  the  very 
extremity ;  and  here  the  facts  negative  such  consent,  for  the  defendants  had  a 
warehouse  at  the  extremity  of  their  land,  adjoining  the  plaintiffs'  house,  and, 
as  far  as  could  be  known,  built  at  the  same  time.  The  plaintiffs  therefore 
have  no  right  to  put  the  case  in  any  other  way  than  as  if  both  the  *house  r**/)* 
and  warehouse  had  been  built  recently,  and  the  house  had  been  as  *- 
strongly  constructed  as  it  ought  to  have  been,  to  stand  in  that  situation.  Upon 
the  whole,  then,  the  question  raised  is  the  same  as  that  in  Wyatt  t>.  Harrison, 
3  B.  &  Ad.  871.  No  actual  neglect  can  be  alleged,  except  that  the  defend- 
ants did  not  shore  up  the  plaintiffs'  house ;  and  Peyton  v.  The  Mayor  of 
London,  9  B.  &  C.  725,  shows  that  that  was  not  necessary. 

Lord  Denman,  C.  J.  The  case,  as  represented  to  the  court,  involves  some 
curious  points,  which,  however,  it  is  not  necessary  to  decide.  The  declaration 
charges  that  the  plaintiffs  were  possessed  of  a  house,  and  that  the  defendants 
so  negligently  and  carelessly  dug  their  foundations  in  the  land  next  adjoining 
the  land  on  which  the  said  house  was  built,  that  the  walls  thereof  sank  and 
gave  way.  The  question  is,  if  those  allegations  were  proved,  and  if  it  was 
properly  left  to  the  jury  whether  they  were  or  were  not  proved.  The  real 
point  in  the  case  was,  the  cause  of  the  damage  sustained  by  the  plaintiff*.  It 
is  impossible  not  to  see  that  the  question,  what  that  cause  was,  involves  the 
consideration  of  the  state  in  which  the  plaintiffs'  house  was  at  the  time  of  the 
act  done  by  the  defendants.  Upon  that  subject  a  great  deal  of  evidence  was 
given,  and,  no  doubt,  properly  impressed  upon  the  jury ;  and  I  think  it  was 
substantially  left  to  them  in  the  charge  of  the  learned  Judge,  whether  or  not 
the  result  complained  of  was  caused  by  the  negligent  act  of  the  defendants. 
It  being  so  left  to  them,  I  think,  upon  the  balance  of  evidence,  no  other  result 
could  have  been  expected  than  the  verdict*  they  gave ;  the  damage  r«505 
having  occurred  so  soon  after  the  act  complained  of.  A  man  has  no  1 
right  to  accelerate  the  fall  of  his  neighbour's  house.  Without,  therefore, 
entering  into  the  general  question  of  law  as  to  the  right  of  a  party  building  on 
the  edge  of  his  own  soil,  or  the  question  whether  twenty  years'  occupation  is 
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an  essential  part  of  such  right,  on  which  I  give  do  opinion,  I  think  the  ques- 
tion in  this  case  was  fairly  left  to  the  jury,  and  the  verdict  a  proper  one. 

Littledale  J.  I  think  that  the  plaintiffs'  house,  having  stood  more  than 
twenty  years,  might  he  considered  as  an  ancient  house.  What  difference  that 
might  make  under  other  circumstances,  it  is  unnecessary  now  to  say  :  the  plain- 
tiffs had  at  all  events  acquired  certain  rights ;  and  the  complaint  in  this  action 
is,  that  the  defendants,  by  their  negligence,  occasioned  a  loss  to  the  plaintiffs, 
which  was  a  prejudice  to  those  rights.  The  learned  judge  appears,  by  his 
report,  to  have  put  the  case  to  the  jury  in  language  like  that  used  by  this 
court  in  their  judgment  in  Wyatt  v.  Harrison,  3  1J.  &  Ad.  871.  I  do  not  find 
that  he  left  it  prominently  as  a  question,  what  was  the  state  of  the  building; 
bat  that  must  have  been  a  matter  submitted  to  them ;  for,  in  enquiring  whether 
the  injury  was  owing  to  the  neglect  of  the  defendants,  the  state  of  the  premises 
mast  have  been  a  part  of  the  consideration.*  I  am  of  opinion  that  there  is  no 
ground  for  a  new  trial. 

Taunton  J.  The  question  in  the  cause  was  merely  one  of  fact,  and  I  cannot 
♦5061  see  *n  wnat  re8Pect  the  jury  *have  drawn  a  wrong  conclusion.  In  every 
J  count  of  the  declaration  it  is  stated  that  the  defendants  did  the  act 
complained  of  negligently,  carelessly,  and  unskilfully,  and  that  by  reason 
thereof,  that  is,  of  such  negligent  and  improper  conduct,  the  damage  was 
occasioned.  A  very  long  inquiry  was  gone  into  at  the  trial,  how  far  the 
defendants  had  acted  negligently  or  cautiously,  upon  which  the  jury  have 
formed  their  conclusion ;  and  they  must  be  taken  to  have  decided,  according 
to  the  averments  in  the  declaration,  not  only  that  there  was  negligence  in  tho 
defendants,  but  that,  by  reason  of  such  negligence,  the  damage  accrued.  It 
was  said  that  the  house,  if  undisturbed,  might  not  have  stood  six  months ;  but 
if  that  was  so,  still  the  defendants  had  no  right  to  accelerate  its  fall :  six 
months'  enjoyment  was  of  some  value,  and  the  defendants  had  no  right  to 
deprive  the  plaintiffs  even  of  that  short-lived  existence  of  their  dwelling-house. 
If  the  building  had  fallen  down  merely  in  consequence  of  its  infirm  condition, 
that  would  not  have  been  a  damage  by  the  act  of  the  defendants ;  but  the  jury 
have  found  otherwise,  and  I  think  the  evidence  supports  their  finding.  As  to 
the  summing  up,  the  learned  judge  has  stated  it  briefly  in  his  report,  and  may 
not  recollect  every  observation  he  made,  but,  considering  the  length  of  time 
occupied  by  the  cause,  and  the  quantity  of  evidence  gone  into,  it  is  impossible, 
even  if  the  judge  had  been  silent  on  the  point,  that  the  jury  should  have 
omitted  to  consider  whether  or  not  the  act  of  the  defendants  was  done  by  them 
negligently ;  and,  without  looking  narrowly,  and,  as  Lord  Kenyon  used  to  say, 
"  with  eagle's  eves,"  at  the  words  used  by  the  learned  judge,  I  think  we  are 
justified  in  saying  that  the  minds  of  the  jury  were  sufficiently  directed  to 
♦5071  **^e  que8ti°D  now  ft"*  the  damage  complained  of  arose  from  the  improper 
-*  act  of  the  defendants. 
Williams  J.  I  am  of  the  same  opinion,  and  I  think  it  is  clear  from  the 
learned  judge's  report,  that  the  attention  of  the  jury  was  drawn  to  that  which 
was  the  real  subject  of  enquiry.  Much  evidence  was  given  to  show  that  the 
injury  was  occasioned  by  the  faulty  state  of  the  house,  and  not  by  the  negli- 
gent proceeding  of  the  defendants ;  that  question  must  have  been  fully  before 
the  jury,  and  there  was  nothing  in  the  summing  up  to  withdraw  it  from  their 
notice.  The  bad  condition  of  the  house  would  only  affect  the  amount  of 
damages.  If  it  was  true  that  the  premises  could  have  stood  only  six  months, 
the  plaintiffs  still  had  a  cause  of  action  against  those  who  accelerated  its  fall  : 
the  state  of  the  house  might  render  more  care  necessary  on  the  part  of  the 
defendants  not  to  hasten  its  dissolution.  There  was  evidence  of  an  actual 
neglect  in  them ;  and,  upon  the  whole,  there  is  reason  to  think  that  the  jury 
drew  the  proper  inference.  Rule  discharged. 
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Plaintiff  bought  a  horse,  warranted  sound,  by  private  contract,  at  a  repository.  At  the 
time  of  sale  there  was  a  board  fixed  to  the  wall  of  the  repository,  baring  certain  rules 
painted  upon  it,  one  of  which  was,  that  a  warranty  of  soundness,  there  given,  should 
remain  in  force  till  twelve  on  the  day  after  the  sale,  when  the  sale  should  become 
complete,  and  the  seller's  responsibility  terminate,  unless  a  notice,  and  surgeon's 
certificate  of  unsoundness,  were  given  in  the  meantime.  The  rules  were  not  parti- 
cularly referred  to  at  the  time  of  this  sale  and  warranty.  The  horse  proved  unsound, 
but  no  complaint  was  made  till  after  twelve  on  the  following  day.  The  unsoundness 
was  of  a  nature  likely  not  to  be  immediately  discovered ;  some  evidence  was  given 
to  show  that  the  defendant  knew  of  it ;  and  the  horse  was  shown  at  the  sale  under 
circumstances  favorable  for  concealing  it.    After  verdict  for  the  plaintiff, 

Held,  that  there  was  sufficient  proof  of  the  plaintiff  having  had  notice  of  the  rules  at 
the  time  of  the  sale,  to  render  them  binding  on  him. 

Also,  that  the  rule  in  question  was  such  as  a  seller  might  reasonably  impose,  and  that 
the  facts  did  not  show  such  fraud  or  artifice  in  him  as  would  render  the  condition 
inoperative. 

Case.  The  declaration  stated  that  plaintiff,  at  the  special  instance,  &c, 
bargained  with  defendant  to  buy  of  him  a  horse  for  401.,  and  defendant,  by 
falsely  warranting  the  said  horse  to  be  sound,  sold  him  to  plaintiff  for  the  said 
sum,  which  plaintiff  paid  defendant,  whereas  the  horse  at  the  time,  &c.,  was 
unsound,  and  hath  so  continued,  Ac.,  and  defendant  by  means  of  the  premises 
falsely  and  fraudulently  deceived  the  plaintiff  on  the  sale  of  the  said  horse, 
and  the  same  became  useless  to  plaintiff,  and  he  was  put  to  expense,  Ac.  There 
were  other  counts,  one  of  which  stated  that  plaintiff,  relying,  &c.,  resold  the 
horse  on  a  like  warranty,  and  was  sued  thereupon  by  the  purchaser;  and  that 
defendant,  in  order  to  induce  the  now  plaintiff  to  resist  that  action,  and  not 
take  back  the  horse,  falsely  and  deceitfully  represented  to  plaintiff  that  the 
horse  was  sound,  whereby  he  was  induced  to  defend  the  action,  and  afterwards, 
on  discovering  the  falsehood  of  defendant's  representation,  was  obliged  to  pay 
90/.  to  have  the  proceedings  stayed,  &o.     Plea,  not  guilty. 

At  the  trial  before  Bolland  B.,  at  the  Lancaster  Summer  assises,  1833, 
the  plaintiff  proved  that  the  horse  was  sold  to  him  by  the  defendant,  with  a 
written  warranty  of  soundness,  in  April,  1832 ;  that  he  resold  *him,  r*eQg 
with  a  warranty  to  the  same  effect,  in  June,  1832,  and  was  afterwards  *- 
sued  upon  that  warranty  by  the  purchaser,  and  obliged  to  compound  the  action 
and  take  back  the  horse.  The  unsoundness  in  question  was  what  is  termed  a 
"navicular  disease/'  which  was  stated  to  be  an  inflammation  in  a  joint  on  the 
inside  of  the  hoof,  and  to  be  of  such  a  nature  that  it  may  be  alleviated  by 
proper  treatment,  so  far  as  to  render  a  horse  fit  for  gentle  work,  and  to  make 
him  appear  sound  for  a  short  time,  and  on  soft  ground,  but  can  seldom,  if 
ever,  be  permanently  cured,  so  as  to  qualify  him  for  hard  work.  The  horse 
was  sold  to  the  plaintiff  on  the  defendant's  account,  at  a  repository  for  hones, 
where  the  ground  was  covered  with  a  soft  material.  Some  evidence  was  given 
to  show  that  the  defendant  must  have  known  of  the  unsoundness  at  the  time  of 
the  sale.  The  defendant,  at  the  trial,  admitted  the  unsoundness,  but  relied 
upon  the  following  rule,  or  condition  of  sale,  which  was  painted  on  a  board  and 
fixed  to  the  wall  of  the  repository : — 

"  A  warranty  of  soundness  when  given  at  this  repository,  will  remain  in 
force  until  twelve  o'clock  at  noon  on  the  next  day  after  the  day  of  sale,  when 
it  will  become  complete,  and  the  responsibility  of  the  seller  will  terminate, 
unless  in  the  meantime  a  notice  to  the  contrary,  accompanied  by  a  certificate 
of  a  veterinary  surgeon,  be  delivered  at  the  office  of  Bobert  Lucas,  in  Great 
Charlotte  Street,  such  certificate  to  set  forth  the  cause,  nature,  or  description 
of  any  alleged  unsoundness.  In  this  case  the  seller  to  have  the  option  of 
procuring  the  certificate  of  a  second  veterinary  surgeon,  [which  he  shall  be 
bound  to  do  within  twenty-four  hours  after  the  delivery  of  the  purchaser's 


509]  1  Adolphtjs  &  Ellis.  247 

♦5101  D0t'ce  ana*  Certificate  of  unsoundness  above  mentioned,  or  the  sale  to 
J  be  yoid),  whose  opinion,  if  it  should  coincide  with  the  first,  shall  be 
definite ;  but  if  the  opinions  should  differ,  the  two  veterinary  surgeons  shall 
forthwith  call  in  a  third,  whose  certificate  shall  be  final  and  binding  upon  both 
parties,  the  party  in  the  wrong  to  pay  all  expenses."  It  did  not  appear  that 
any  particular  reference  was  made  to  this  rule  at  the  time  of  the  sale. 

The  only  proof  given  by  the  plaintiff  of  his  having  paid  the  costs  in  the 
action  brought  against  him,  as  stated  in  the  declaration,  was  a  payment  of  the 
amount  by  him  to  his  own  attorney,  to  be  paid  to  the  attorney  of  the  plaintiff 
in  that  suit  The  learned  judge  thought  this  evidence  not  sufficient;  and  with 
respect  to  the  other  point  made  in  defence,  he  stated  his  opinion  to  be,  that 
conditions  like  that  above  mentioned,  only  bind  when  there  is  something  to 
couple  them  with  the  act  of  sale,  as  where  the  conditions  of  sale  are  read  at  an 
auction ;  he  therefore  thought  that  the  rule  of  the  repository  here  relied  upon 
did  not  bind  the  defendant :  and  he  left  the  case  to  the  jury  as  upon  an  ordi- 
nary warranty.  The  jury  found  a  verdict  for  the  plaintiff  for  23/.,  the  differ- 
ence between  the  price  paid  by  him  to  the  defendant,  and  the  amount  for 
which  the  plaintiff  finally  sold  the  horse.  The  learned  judge  gave  leave  to  the 
defendant  to  move  to  enter  a  nonsuit ;  and  to  the  plaintiff  to  move  to  increase 
the  damages  by  the  amount  of  costs  paid  as  above  mentioned  in  the  aotion 
brought  against  him. (a)    The  cross  rules  having  been  accordingly  obtained, 

F.  Pollock  and  Hope  now  showed  cause  against  the  rule  for  a  nonsuit.  First, 
♦511 1  tnere  was  no  evidence  of  a  ^contract  subject  to  the  conditions  in  question. 
-■  The  regulation  relied  upon  cannot  be  taken  to  apply  to  sales  by  private  con- 
tract, but  must  have  been  meant  to  govern  sales  by  auction,  to  which,  and  not 
to  private  sales,  conditions  of  this  kind  are  usually  attached.  In  Mesnard  v. 
Aldridge,  3  Esp.  N.  P.  C.  271,  where  such  rules  were  held  to  bind  the  pur- 
chaser, the  sale  was  by  auction,  and  the  auctioneer  drew  the  attention  of  the 
bidders  to  the  conditions  of  sale.  Lord  Kenyon  there  referred  to  the  practice 
of  carriers  in  posting  up  bills  in  their  coach-offices  to  limit  their  responsibility 
for  loss  of  goods.  But  in  that  case,  the  carrier  wishing  to  divest  himself  of 
liability,  must  fix  upon  his  employers  a  knowledge  of  the  notice  intended  to 
have  such  effect;  Kerr  v.  Willan,  6  M.  &  S.  150,  Rowley  v.  Horne,  3  Bing. 
2 ;  and  those  cases  show  that  the  evidence  given  here  was  not  sufficient  for 
the  purpose.  Secondly,  assuming  that  the  notice  was  sufficient,  there  was  so 
much  fraud  in  the  conduct  of  the  seller,  that  the  condition  is  not  binding.  In 
Baglehole  v.  Walters,  3  Camp.  154,  though  Lord  Ellenborough  overruled  the 
doctrine  of  Lord  Kenyon  in  Mellish  v.  Motteux,  1  Peake  N^r.  C.  115,  that 
a  seller  "  with  all  faults"  is  bound  to  inform  the  buyer  of  such  defects  as  could 
not,  by  any  attention  on  his  part,  be  discovered,  he  nevertheless  admitted  that 
the  seller  would  be  liable  if  he  used  artifice  to  disguise  the  faults,  and  prevent 
their  being  discovered  by  the  purchaser.  And  Mansfield  C.  J.  lays  it  down  in 
Schneider  v.  Heath,  3  Camp.  508,  that  on  a  sale  "  with  all  faults,"  the  vendor  is 
not  protected  if  he  has  been  guilty  of  any  positive  fraud  in  the  sale.  Now  it  is  a 
♦5121  ^rau^  *n  *aw>  *'  a  Party>  *fr°m  whatever  motive,  knowingly  makes  a 
J  representation  which  is  not  true,  in  a  manner  calculated  to  induce  an- 
other to  act  upon  it,  so  that  he  thereby  incurs  damage :  Polhill  v.  Walter,  3 
B.  &  Ad.  114.  And  in  Aldridge  v.  Mesnard,  6  Yes.  jun.  418,  upon  a  bill  of 
interpleader,  (under  which  the  case  of  Mesuard  v.  Aldridge,  3  Esp.  N.  P.  C. 
271,  was  tried,)  Aldridge,  the  auctioneer  who  had  sold  the  horse,  applied  to 
the  Court  of  Chancery  to  have  costs  allowed  him,  on  the  ground  that  ne  had 
been  merely  a  stakeholder :  it  was,  however,  contended  that  Aldridge  was  not 
entitled  to  be  so  considered,  inasmuch  as  he  might  have  paid  over  the  money 
to  the  vendor,  who,  by  the  conditions  of  sale,  was  entitled  to  it  if  the  horse 
was  not  returned  in  a  given  time :  but  Lord  Eldon  said, "  I  have  tried  actions, 

(a)  This  was  afterwards  given  up  on  the  part  of  the  plaintiff. 
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more  than  once,  in  which  it  appeared  clearly,  that  the  condition  to  return  a 
horse  by  a  certain  day  was  inserted  on  purpose,  because  the  defect  would  not 
appear  till  a  day  or  two  after  that  day.  The  justice  of  the  case  is,  that  the 
plaintiff  should  have  his  costs."  Lord  Eldon's  observation  applies  to  the  pre- 
sent case.  Here  the  horse  was  sold  with  a  false  representation,  and  upon 
terms  intended  to  prevent  the  buyer  from  returning  the  horse,  although  he 
should  discover  the  unsoundness  within  a  reasonable  time.  If  any  effect  is  to 
be  given  to  the  condition,  it  must  be  applied  only  to  such  faults  as  a  purchaser 
could  have  detected  by  twelve  o'clock  on  the  day  after  the  sale. 

Alexander  and  Wxghtman  contra.  This  was  a  sale  within  the  rules  of  the 
repository,  and  there  was  sufficient  evidence  of  the  plaintiff  being  cognisant  of 
those  *rules.  The  case  is  not  distinguishable  from  Mesnard  v.  Aid-  r*e|Q 
ridge,  3  Esp.  N.  P.  C.  271.  There  it  was  held  that  printed  conditions  L  °16 
pasted  on  the  auctioneer's  box,  gave  a  purchaser  sufficient  notice  of  the  condi- 
tions of  sale ;  and  the  law  there  laid  down  applies  to  a  private  sale  under  the 
circumstances  proved  here.  The  repository  rules  were,  therefore,  sufficiently 
connected  in  proof  with  the  sale  of  the  horse.  Then  as  to  the  nature  of  the 
warranty ;  the  defendant  might  have  sold  the  horse  without  any,  in  which  case 
there  would,  of  course,  have  been  no  right  of  action.  So,  also,  he  had  a  right 
to  sell  with  a  warranty  expiring  at  the  end  of  twenty-four  hours ;  after  which 
time  the  parties  were  in  the  same  situation  as  if  no  warranty  had  been  given. 
A  man  who  buys  a  horse  under  such  a  limited  warranty  buys  at  his  peril,  and 
should  be  the  more  on  his  guard. 

Lord  Denman  C.  J.  I  think  there  can  be  no  doubt  that  the  plaintiff,  in 
this  case,  was  aware  of  the  rules  of  the  repository ;  and,  if  so,  it  is  the  same 
as  if  the  seller  had  told  him  by  word  of  mouth  that  he  would  warrant  the 
horse  against  such  defects  only  as  might  be  pointed  out  within  twenty-four 
hours.  He  had  a  right  to  give  such  a  limited  warranty,  and  the  plaintiff  only 
was  to  blame  if  he  did  not  avail  himself  of  the  time  given  to  discover  and 
object  to  the  unsoundness.  Perhaps  it  may  be  very  prudent  in  a  vendor  to 
make  such  a  stipulation ;  at  all  events  the  purchaser,  in  a  case  like  this,  is 
bound  by  it.  I  think  the  principle  of  Baglehole  t>.  Walters,  3  Camp.  154, 
applies,  and  that  this  was  a  warranty  against  such  faults  only  as  the  purchaser 
might  discover  in  twenty-four  hours. 

"Littledale  J.     I  am  of  the  same  opinion.     The  warranty  here  r*ei4 
was  as  if  the  vendor  had  said,  "  After  twenty-four  hours  I  do  not  war-  *• 
rant."     Such  a  stipulation  is  not  unreasonable. 

Taunton  J.  and  Williams  J.  concurred.     Defendant's  rule  absolute. 

Plaintiff's  rule  discharged. 


BARBER  v.  WAITE.     May  26*. 

The  statute  65  6.  8,  o.  137,  s.  6,  which  prohibits  any  churchwarden,  overseer,  &e.  from 
"  supplying,  for  his  own  profit,  any  goods,  materials,  or  provisions  for  the  use  of  any 
workhouse  or  otherwise  for  the  support  and  maintenance  of  the  poor  in  any  parish, 
&c.  for  which  he  shall  be  appointed,"  does  not  extend  to  a  person  doing  work  on  the 
workhouse,  and  supplying  materials  incidentally  to  such  work ;  as  a  painter  and 
glazier  who  mends  the  windows  of  the  workhouse,  providing  paint,  glass,  and  lead. 

Debt  for  penalties  under  the  statute  55  G.  3.  c.  137,  8.  6. (a)    The  decla- 

(a)  Which  section  enacts  that,  "  No  churchwarden  or  overseer  of  the  poor,  or  other 
person  or  persons  in  whose  hands  the  collection  of  the  rates  for  the  relief  of  the  poor, 
or  the-  providing  for,  ordering,  management,  control  or  direction  of  the  poor  of  wy 
parish  or  parishes,  township  or  townships,  hamlet  or  hamlets,  place  or  places,  shall  or 
may  be  placed  jointly  with  or  independent  of  such  churchwardens  and  overseers,  or  any 
of  them,  under  or  by  virtue  of  any  act  or  acts  of  parliament,  shall,  either  in  his  own 
name,  or  in  the  name  of  any  other  person  or  persons,  provide,  furnish  or  supply  for  his  or 
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ration  stated  that  "the  defendant,  at,  &c,  was  an  overseer  of  the  poor  of  the 
♦5151  P^h  °f  *Bo8ton,  m  the  county  of  Lincoln,  appointed  in  that  behalf, 
J  and  that  he,  the  said  defendant,  so  being  such  overseer,  did,  during  the 
time  he  retained  such  appointment,  to  wit,  on,  &c.  at,  &c,  in  his  own  name 
provide,  furnish,  and  supply,  for  his  own  profit,  certain  goods  and  materials, 
to  wit,  1000  squares  of  glass,  500  feet  of  lead  pipe,  5  owt.  of  paint,  50  bushels 
of  whitening,  and  20  pump  boxes,  for  the  use  of  the  workhouse  of  and  in  the 
said  parish  for  which  he,  the  said  defendant,  was  appointed  such  overseer,  he, 
the  said  defendant,  not  then  having  obtained  any  certificate  from  any  justice 
of  the  peace,  permitting  and  suffering  him,  the  said  defendant,  so.  to  do  accord- 
ing to  the  statute  in  such  case  made  and  provided,  contrary  to  the  form  of  the 
statute  in  such  case,  &o.,  whereby  and  by  force  of  the  said  statute  the  said 
defendant  forfeited,"  &c.  The  declaration  contained  nine  other  counts,  some 
stating  the  supply  to  have  been  in  the  name  of  one  N.  B.,  and  others  adapt- 
ing the  statement  in  various  other  ways  to  the  section  declared  upon.  Plea, 
the  general  issue.  At  the  trial  before  Park  J.,  at  the  Lincolnshire  Summer 
♦5161  *aS8'zes  18^3,  it  appeared  that  the  defendant,  a  plumber,  painter,  and 
J  glazier,  was  an  overseer  of  the  parish  of  Boston,  and  that  while  holding 
that  office,  he  repaired  the  windows  of  the  workhouse.  In  so  doing,  he  sup- 
plied, among  other  things,  the  materials  mentioned  in  the  declaration ;  for 
which,  and  for  the  labour,  he  was  paid  by  the  parish.  It  was  contended,  on 
behalf  of  the  defendant,  that  the  furnishing  of  materials  for  the  repair  of  the 
workhouse  was  not  a  supplying  of  "  goods,  materials,  or  provisions  for  the  use 
of  any  workhouse  or  otherwise  for  the  support  and  maintenance  of  the  poor," 
within  the  meaning  of  the  statute.  A  verdict  was  found  for  the  plaintiff,  but 
leave  given  to  move  to  enter  a  verdict  for  the  defendant.  Sir  James  Scarlett, 
in  Michaelmas  term  1833,  moved  accordingly,  and  cited  Proctor  v.  Manwa- 
ring,  3  B.  &  A.  145.     A  rule  nisi  having  been  granted, 

Mill  and  Whitehurst  now  showed  cause.  This  was  a  transaction  within  the 
mischief  of  the  act.  A  trustee  ought  not  to  be  a  buyer  from,  or  seller  to,  the 
trust  estate  :  here  the  defendant  was  in  the  situation  of  a  trustee,  and,  conse- 
quently, was  both  buyer  and  seller.  If  an  overseer  may  not  sell  for  the  use 
of  the  poor  provisions  or  clothing,  which  have  a  known  market  price,  much 
less  ought  he  to  furnish  materials  for  the  purpose  of  a  repair  done  by  himself, 
where  more  must  be  left  at  the  discretion  of  the  tradesman.  The  plaintiff's 
case  is  consistent  with  a  literal  construction  of  the  statute.  It  must  be :  con- 
tended, on  the  other  aide,  that  the  words  "  for  the  use  of  the  workhouse" 

their  own  profit,  any  goods,  materials  or  provisions,  for  the  use  of  any  workhouse  or 
workhouses,  or  otherwise,  for  the  support  and  maintenance  of  the  poor  in  any  pariah, 
fcc.  for  which  he  or  they  shall  be  appointed  as  such,  during  the  time  which  he  or  they 
shall  retain  such  appointment,  nor  shall  be  concerned  directly  or  indirectly  in  furnish- 
ing  or  supplying  the  same,  or  in  any  contract  or  contracts  relating  thereto,  under  pain 
of  forfeiting  the  sum  of  100/.,  with  full  costs  of  suit,  to  any  person  or  persons  who 
shall  sue  for  the  same  by  action  of  debt,  or  on  the  case,  in  any  of  his  Majesty's  courts 

of  record  at  Westminster 

14  Provided  nevertheless,  that  if  it  shall  happen  in  any  parish,  &c.  that  a  person  or 
persons  competent  and  willing  to  undertake  the  pupply  of  any  of  the  articles  or  things 
required  for  such  workhouse  or  workhouses,  or  for  the  use  of  the  poor  there,  cannot  be 
found  within  a  convenient  distance  therefrom,  other  than  and  except  some  or  one  of 
the  churchwardens  and  overseers  of  the  poor,  or  other  person  or  persons  having  the 
ordering,  managing,  control  or  direction  of  the  poor  in  such  parish,  &c,  then  and  in 
erery  such  case  it  shall  and  may  be  lawful  to  and  for  any  two  or  more  neighbouring 
justices  of  the  peace  (proof  thereof  having  been  first  duly  made  before  them  upon  oath, 
and  which  oath  such  justices  or  any  one  of  them  are  and  is  hereby  authorized  and  em- 
powered to  administer,)  by  certificates  under  their  hands  and  seals,  to  permit  and  suffer 
any  one  or  more  of  such  churchwardens  and  overseers  or  other  such  person  or  persons 
as  aforesaid,  to  contract  and  agree  for  the  furnishing  and  supplying  of  any  articles  or 
things  which  may  be  required  for  such  workhouse  or  workhouses,  or  otherwise,  for  the 
use  of  the  poor  of  such  parish,  &c.  during  the  time  which  he  or  they  may  retain  such 
appointment ;  anything  herein  contained  to  the  contrary  notwithstanding." 
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♦must  mean  "  for  the  use  of  the  poor  in  such  house/'  It  is  true,  the  1*517 
words  which  follow  are  "  for  the  support  and  maintenance  of  the  poor ;"  L 
but  it  cannot  be  denied  that  that  which  is  necessary  to  keep  the  house  com- 
fortable in  which  they  reside  is  for  their  support  and  maintenance.  In  Skin- 
ner v.  Buckee,  3  B.  &  C.  6,  an  action  on  this  statute,  the  overseer  had  sop- 
plied  coals,  and  it  was  not  contended  that  this  was  not  a  supply  of  goods  for 
the  support  and  maintenance  of  the  poor  within  the  act;  but  the  less  obvious 
objection  was  taken,  that  the  supply  was  not  for  a  profit.  [Littledalb  J. 
Here  the  supply  was  of  materials  for  the  purpose  of  carrying  on  a  work.] 
Materials  are  mentioned  in  the  act,  as  well  as  goods  and  provisions,  and  each 
word  must  have  a  distinct  meaning.  The  proviso  in  sect.  6,  speaks  of  persons 
undertaking  the  supply  of  "  any  of  the  articles  or  things  required  for  such 
workhouse  or  workhouses,  or  for  the  use  of  the  poor  there ;"  and  it  is  clear 
that  the  legislature  did  not  intend  to  describe  different  things  in  the  proviso 
and  in  the  enacting  part  of  the  section :  it  is  also  evident  that  the  matters 
"  required  for  such  workhouse"  are  spoken  of  as  something  distinct  from  those 
required  "  for  the  use  of  the  poor  there."  In  West  v.  Andrews,  5  B.  &  A. 
828,  the  overseer  was  held  liable  for  selling  live  sheep  for  the  use  of  the  poor 
in  the  workhouse ;  yet  that  was  not  an  immediate  supply  to  the  poor,  nor  of 
articles  in  a  state  to  be  used  by  them.  [Littledalb  J.  It  was  a  supply  of 
provisions.]  Not  while  the  animals  were  alive.  [Lbod  Denman  C.  J.  Must 
they  have  been  roasted  before  they  could  be  called  provisions  ?]  That  case 
shows  that  the  act  is  to  receive  an  extended  rather  *than  a  narrow  con-  r*5i  g 
struction ;  and  this  is  also  apparent  from  the  language  of  Bayley  J.  '- 
and  Holroyd  J.,  in  the  discussion  of  the  same  case  after  it  had  gone  to  a  new 
trial,  West  v.  Andrews,  1  B.  &  C.  82,  83.  The  sixth  section  of  55  0.  3,  c. 
137,  is  an  extension  of  22  G.  3,  c.  83,  s.  42,(a)  which  would  undoubtedly 
include  the  present  case.  The  object  of  the  clause  here  in  question  is,  to 
protect  both  the  parish  and  the  poor,  in  every  instance  in  which  goods  are 
supplied  to  the  one,  or  for  the  use  of  the  other.  Proctor  v.  Manwaring,  3  B. 
&  A.  145,  only  shows  that  an  overseer  is  not  liable  for  supplying  a  single 
pauper ;  and  Bayley  J.  there  states  the  object  of  stat.  55  G.  3,  c.  137,  s.  6, 
to  be,  that  the  parish  officer  may  be  prevented  from  supplying  goods  in  two 
oases ;  viz.  "  if  goods  are  required  for  the  parish  workhouse,  or  if  any  other 
general  supply  for  the  poor  is  wanted." 

Sir  James  Scarlett  contra.  The  words,  "  for  the  use  of  any  workhouse/9 
in  the  enacting  part  of  the  sixth  section,  mean  for  the  use  of  the  poor  in  any 
workhouse.  The  judgment  of  Abbott  C.  J.  in  Proctor  v.  Manwaring,  3  B.  & 
A.  146,  shows  that  he  considered  the  expressions  as  synonymous.  The  object 
of  the  legislature  in  this  clause  was  to  prevent  imposition  upon  the  poor,  in  the 
sale  of  provisions  or  materials  in  daily  use  which  they  might  be  *  judges  r*§i§ 
of,  but  representing  which  they  could  not,  from  their  situation  as  pau-  *- 
pers,  exercise  a  free  opinion,  or  appeal  to  an  authority  independent  of  the 
officers  themselves.  The  clause  was  not  intended  to  protect  the  parishioners. 
If  the  words,  "  for  the  use  of  any  workhouse/'  mean  for  the  use  of  the  build- 
ing, it  might  apply  though  there  were  no  poor  in  the  house ;  and  if  those 
words  have  reference  to  the  building  merely,  an  overseer  might  supply  goods 
to  the  poor  within  it ;  for  the  subsequent  part  of  the  clause,  "  or  otherwise  for 
the  support  and  maintenance  of  the  poor  in  any  parish  or  parishes,  township 
or  townships/'  &c.  refers  to  the  poor  of  the  parish  at  large,  distinguishing 
them  from  the  workhouse  poor.     But  it  is  evident  both  classes  of  pooi  were 

(a)  Which  enacts,  "  That  if  any  visitor,  guardian,  or  governor,  shall  sell  or  furnish 
any  materials,  goods,  clothes,  victuals,  or  provisions,  or  do  any  work  in  his  trade  for 
the  use  of  any  workhouse,  poor-house,  or  poor  persons,  within  any  parish,  township, 
or  place  for  which  he  shall  be  so  appointed  to  act,  or  be  concerned  in  trade  or  interest 
with  any  person  or  persons  who  shall  sell,  provide,  do,  or  furnish  the  same,  he  shall, 
for  every  such  offence,  forfeit,"  &o. 
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meant,  and  the  words,  "  for  the  use  of  any  workhouse/'  refer  to  the  poor 
therein.  [Littlxdale  J.  Suppose  the  overseer  were  a  tailor  or  shoemaker ; 
if  he  furnished  clothes  or  shoes,  it  might  be  said  that  they  oame  under  the 
description  of  "  goods.1'  But  suppose  he  found  nothing  but  the  work,  and 
the  necessary  things  for  working,  would  that  be  within  the  act  ?  The  clause 
does,  indeed,  mention  materials.]  That  may  mean  the  materials  wanted  for 
setting  the  poor  on  work.  But  if  the  overseer  were  a  tailor,  and  merely 
mended  the  clothes,  it  could  not  be  argued  that  the  materials  he  used  for  that 
purpose  came  within  the  meaning  of  the  act. 

Lord  Denman  C.  J.  I  am  of  opinion  that  this  objection  is  properly  taken. 
The  question  is,  whether  the  furnishing  of  such  goods  as  are  in  question  here, 
by  a  person  who  is  overseer  at  the  time,  be  a  supply  within  the  meaning  of  the 
statute*   I  think  the  legislature,  in  this  clause,  considered  the  supply  of  goods, 

♦5201  "  ^or  *^e  *use  &ny  wor^Douse/y  only  **  one  mode  of  supply  for  the 
J  poor.  I  do  not  say  that,  if  the  present  case  had  been  contemplated 
when  the  act  was  passed,  words  applicable  to  it  would  not  have  been  inserted : 
but  the  words  actually  used  do  not  apply  to  this,  or  to  many  other  cases  which 
might  be  supposed ;  as,  for  instance,  if  an  overseer  or  churchwarden  were  to 
undertake  the  levelling  of  a  field.  We  must  look  to  the  act  itself;  and  when 
we  find  there  the  words,  "  for  the  use  of  any  workhouse,"  I  think  we  mnst 
understand  them  to  mean,  for  the  support  of  the  workhouse  as  an  establish- 
ment for  maintaining  the  poor,  and  not  to  embrace  such  incidental  matters  as 
patching  a  hole  in  the  building. 

Littledale  J.  I  am  of  the  same  opinion.  I  think  the  words,  "  for  the 
use  of  any  workhouse/'  mean  for  the  use  of  the  persons  in  the  workhouse.  I 
am  also  of  opinion,  and  that  is  the  principal  ground  of  my  decision,  that  the 
thing  done  here  came  properly  under  the  denomination  of  work  and  labour, 
and  not  of  goods  supplied;  and  that  work  and  labour  are  not  within  the 
meaning  of  the  act.  The  case  referred  to,  where  sheep  were  supplied,  came 
within  the  act :  they  were  provisions,  though  something  remained  to  be  done 
to  make  them  fit  for  consumption.  Goals,  also,  are  within  the  act :  and  so 
is  any  thing,  in  respect  of  which  an  action  for  goods  sold  would  lie.  It  is 
true  that,  in  this  case,  class,  paint,  and  other  things  were  supplied,  but  the 
contract  was  substantially  for  work  and  labour,  and  materials  used  in  the 
course  of  it.  If  the  defendant  had  declared  in  assumpsit  for  the  repairs  done 
by  him,  a  count  for  goods  sold  would  not  have  been  applicable.  Cotterell  v. 
Apsey,  6  Taunt.  322. 

*5211  *Taunton  J.  The  object  of  the  statute  was  to  prevent  the  jobbing 
J  of  parish  officers  among  themselves :  it  is  to  be  regretted  that  this  spe-~ 
ties  of  case  is  not  within  the  words ;  but,  for  the  reasons  which  have  been 
given,  I  think  it  is  not.  The  language  of  the  judges,  which  has  been  referred 
to,  in  the  second  case  of  West  v.  Andrews,  1  B.  &  C.  82,  83,  only  decides 
this,  that  the  sixth  section  of  55  G.  3,  c.  137,  not  being  limited  to  church- 
wardens and  overseers,  but  extending  to  any  "  other  persons  in  whose  hands 
the  collection  of  the  rates  for  the  relief  of  the  poor,  or  the  providing  for"  and 
ordering  of  the  poor,  might  be  placed,  a  guardian  of  the  poor  appointed  under 
22  ft.  3,  c.  83,  was  liable,  as  such  •'  other  person,"  to  the  penalties  of  the 
subsequent  act.  The  argument  of  Bayley  J.  tends  to  show  that  churchwar- 
dens and  overseers  could  not  have  been  intended  to  stand  in  a  different  degree 
of  responsibility,  with  reference  to  this  latter  act,  from  guardians  created  under 
the  previous  one.  It  is  not  a  general  decision  upon  the  construction  of  the 
tct  now  in  question. 

Williams  J.  To  hold  that  the  sixth  section  of  55  G.  3,  c.  187,  was  appli- 
cable here,  would  be  extending  the  operation  of  a  statute  in  a  penal  case.  The 
proviso  which  has  been  relied  upon  on  behalf  of  the  plaintiff,  enables  overseers 
in  certain  cases  "  to  contract  and  agree  for  the  furnishing  and  supplying  of  any 
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articles  or  things  which  may  be  required  for  such  workhouse  or  workhouses, 
or  otherwise,  for  the  use  of  the  poor  of  such  parish,  when  a  person  competent 
to  supply  them  cannot  be  found  within  a  convenient  distance/'     *How  ^o 
can  it  be  said  that  this  extends  to  things  incidentally  supplied  in  the  *- 
course  of  work  done  to  the  workhouse  ?    The  rule  must  be  absolute. 

Rule  absolute,  (a) 

(a)  The  penal  clause  of  65  G.  8,  c.  187,  s.  6,  is  adopted  in  4  &  6  W.  4.  c.  76,  s.  51. 


JONES  v.  TYLER.     May  26A. 

An  innkeeper  on  a  fair  day,  npon  being  asked  by  a  traveller,  then  driving  a  gig  of  which 
he  was  owner,  "  whether  he  had  room  for  the  hone  ?"  put  the  horse  into  the  stable 
of  the  inn,  received  the  traveller  with  some  goods  into  the  inn,  and  placed  the  gig  in 
the  open  street,  without  the  inn  yard,  where  he  was  accustomed  to  place  the  carriages 
of  his  guests  on  fair  days.  The  gig  having  been  stolen  from  thence,  Held,  that  the 
innkeeper  was  answerable. 

Case.  The  declaration,  after  alleging  the  custom  of  the  realm  as  to  inn- 
keepers, averred,  that  the  defendant  being  an  innkeeper,  the  plaintiff  put  up 
at  and  was  received  into  the  defendant's  inn  as  a  traveller  by  the  defendant, 
and  brought  into  the  inn  a  certain  gig  containing  certain  goods  and  chattels, 
which  said  gig  and  its  contents  were  then  and  from  thence,  until  and  at  the 
time  of  the  loss  thereafter  mentioned,  within  the  said  inn,  and  that  the  plain- 
tiff during  all  that  time  abided  as  a  traveller  therein,  yet  that  defendant  did 
not  keep  the  gig  and  its  contents  safely  and  without  diminution  or  loss,  but 
on  the  contrary  thereof  the  said  defendant  and  his  servants  so  negligently  and 
carelessly  behaved  and  conducted  themselves  in  that  behalf,  that  the  gig  and 
its  contents  were,  by  and  through  the  mere  carelessness,  &c.,  of  the  defendant 
and  his  servants  in  that  behalf,  wrongfully  taken  and  carried  away  by  some 
person  or  persons  to  the  plaintiff  unknown,  and  were  thereby  wholly  lost  to 
the  plaintiff.  Plea,  not  guilty.  On  the  trial  at  the  Worcester  Summer  assizes, 
1833,  before  Ourney  B.,  it  was  proved  that  the  defendant  was  an  innkeeper 
at  Wribbenhall,  near  Bewdiey,  and  that  the  plaintiff  drove  his  gig  to  the  de- 
fendant's inn  on  *Bewdley  fair  day.  The  plaintiff  asked  whether  there  1^503 
was  room  for  his  horse,  upon  which  the  ostler  of  the  defendant  took  *- 
the  horse  out  of  the  gig,  and  put  him  into  a  stable,  and  the  plaintiff  carried 
his  coat  and  whip  from  the  gig  into  the  house,  and  took  some  refreshment 
'there.  The  ostler  placed  the  gig  outside  of  the  inn  yard,  in  a  part  of  the 
open  street,  in  which  the  defendant  was  in  the  habit  of  placing  the  carriages 
of  his  guests  on  fair  days.  The  gig  was  stolen  from  thence.  The  jury,  under 
the  direction  of  the  learned  judge,  found  a  verdict  for  the  plaintiff,  leave  being 
reserved  to  enter  a  nonsuit.  Jervi*  accordingly  obtained  a  rule  in  Michael* 
mas  term  last. 

R.  F.  Richards  now  showed  cause.  The  gig  having  been  delivered  to  the 
ostler  was  legally  in  the  custody  of  the  defendant,  who  was  the  ostler's  master. 
As  against  the  defendant,  the  place  where  the  ostler  put  the  gig  must  be  taken 
to  be  part  of  the  inn,  though  without  the  curtilage.  In  Calye's  case,  8  Rep. 
32  a.,  it  is  held,  that  if  the  guest  order  the  ostler  to  put  his  horse  to  pasture, 
the  innholder  shall  not  be  answerable  for  the  horse  being  stolen  from  the  pas- 
ture ;  but  if  the  innholder  of  his  own  head  put  the  horse  to  grass,  then  he 
6hall  answer  for  him  if  he  be  stolen.  The  reason  is,  that  the  pasture  becomes 
a  part  of  the  inn,  as  against  the  innkeeper.  The  case  is  quoted  to  establish 
the  same  distinction  in  Roll.  Abr.  Action  sur  Case,  F.  pi.  3,  4,  Vol.  i.  pp. 
3,  4.  [Ltttlkdale  J.  There  he  is  liable  as  a  bailee,  independently  of  his 
character  of  an  innkeeper.]     He  receives  as  an  innkeeper.    The  modern  cases 
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are  to  be  explained  by  this  distinction ;  the  question  always  being,  whether 
**fti1  ^e  defendant  *have  custody  of  the  property  in  the  character  of  an  inn- 

0Z4J  keeper :  Burgess  v.  Clements,  4  M.  &  S.  306,(a)  Farnworth  v.  Pack- 
wood,  1  Stark.  N.  P.  C.  249,  Richmond  v.  Smith,  8B.&C.  9.  There  can 
be  no  doubt,  upon  the  facts  of  this  case,  that  the  defendant,  by  his  servant, 
took  charge  of  the  gig  in  the  character  of  an  innkeeper :  the  guest  could  not 
be  expected  to  know  the  local  limits  of  the  inn. 

Jervis  in  support  of  the  rule.  The  street  cannot  be  considered  as  a  part  of 
the  inn ;  and  if  the  defendant  were  held  liable  for  a  loss  occurring  there,  it 
might  be  said  that  he  was  liable  for  goods  taken  from  the  pocket  of  his  guest 
in  the  open  street.  To  consider  the  street  as  part  of  the  inn,  for  the  custody 
of  carriages  there,  would  be  giving  a  legal  sanction  to  a  nuisance.  In  the 
cases  cited,  the  innkeeper  has  been  held  liable  only  where  the  property  was 
under  his  control,  whereas,  in  the  present  case,  the  parties  must  be  held  to 
have  agreed  to  place  the  gig  out  of  the  inn,  and  therefore  out  of  the  defend- 
ant's protection.  The  inconveniences  of  constructing  the  liability  so  exten- 
sively as  is  contended  for  on  the  other  side  would  be  very  great. 

Lord  Den  man  C.  J.  The  inconveniences  of  either  construction  are 
numerous,  and  might  be  strongly  put.  And  this  case  certainly  comes  very 
near  to  the  distinguishing  line.  But,  upon  the  best  consideration,  it  seems  to 
me  that  this  gig  was  taken  while  under  the  protection  of  the  innkeeper.  He 
took  in  the  horse ;  he  put  the  guest  into  a  room  in  the  house ;  and  he  placed 
*5251  the  gig  where  the  carriages  of  his  other  guests  were  *placed.  I  think, 
J  therefore,  that  he  continued  liable  as  inkeeper  for  its  safe  custody. 

Ltttledale  J.  This  case  is  on  the  extreme  limit;  but  I  think  the 
defendant  is  answerable  for  the  loss.  He  has  the  benefit  of  the  guest,  and  he 
provides  provender  for  the  horse.  In  the  common  course  of  things,  the  inn- 
keeper is  liable  for  the  loss  of  goods  placed  under  his  care,  in  an  action  upon 
the  case.  This  was  a  fair  day ;  so  it  is  reasonable  to  suppose  that  the  part  of 
the  premises  usually  occupied  by  carriages  was  full.  On  the  plaintiff  enquir- 
ing whether  there  was  room,  the  defendant  finds  room  for  the  horse :  it  is  not 
likely  that  the  parties  understood  that  the  gig  was  to  be  at  the  mercy  of  any 
one  who  came  by.  The  place  where  it  is  put  is  the  place  commonly  used  for 
the  purpose  on  fair  days  by  the  defendant :  it  must,  therefore,  as  against  the 
defendant  in  this  case,  be  taken  to  be  part  of  the  inn.  It  is  suggested,  that 
this  use  of  the  open  street  is  a  nuisance ;  that  may  be  so,  but  cannot  be 
insisted  upon  as  between  these  parties. 

Taunton  J.  It  does  not  appear  that  the  gig  was  put  in  this  place  at  all 
at  the  request  or  instance  of  the  plaintiff:  the  place  is  therefore  a  part  of  the 
inn;  for  the  defendant,  by  his  conduct,  treats  it  as  such.  If  he  wished  to 
protect  himself,  he  should  have  told  the  plaintiff  that  he  had  no  room  in  his 
yard,  and  that  he  would  put  the  gig  in  the  street,  but  could  not  be  answerable 
for  it.  Not  having  done  so,  he  is  bound  by  the  common  law  liability. 
•5261  *  Williams  J.  I  am  of  the  same  opinion.  It  is  true  that  some 
J  question  might  arise,  whether  placing  the  gig  in  the  open  street  might 
not  create  a  public  impediment.  But  the  defendant  cannot  set  that  up  as 
between  himself  and  the  plaintiff.  The  plaintiff  could  not  but  consider  that 
the  gig  was  placed  in  the  defendant's  custody ;  he  found  the  defendant  acting 
as  an  innkeeper,  and  the  latter  made  no  complaint  of  want  of  room.  No  doubt 
this  case  goes  near  to  the  limit  of  the  law;  but  I  consider  the  defendant 
answerable.  Rule  discharged. 

(«)  And  note  to  Farnworth  v.  Packwood,  1  Stark.  N.  P.  C  261. 
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SMITH,  Assignee  of  COPE,  a  Bankrupt,  *.  The  BIRMINGHAM  and 
STAFFORDSHIRE  Gas  Light  Company.    May  26&. 

A  corporation  is  liable  in  tort  for  the  tortious  act  of  its  agent,  though  not  appointed  by 
seal,  if  such  act  be  an  ordinary  service,  such  as  a  distress  professedly  made  under  a 
Btatute,  for  a  debt  due  to  the  corporation  ;  and  the  jury  may  infer  the  agency  from  an 
adoption  of  the  act  by  the  corporation,  as  from  their  hating  received  the  proceeds  of 
the  seiiure. 

Trover  for  certain  articles  of  furniture,  late  the  property  of  the  bankrupt, 
converted*  by  the  defendants  after  the  bankruptcy.  On  the  trial  before 
Tindal  C.  J.,  at  the  Summer  assizes  for  Stafford  1833,  it  appeared  that  the 
articles  had  been  distrained  for  money  due  to  the  company  for  gas  supplied  to 
the  bankrupt  before  his  bankruptcy.  The  seizure  was  made,  after  the  fiat  in 
the  bankruptcy,  by  a  person  of  the  name  of  Lumley.  The  company  is  incor- 
porated by  stat.  6  G.  4,  c.  lzzix.  (local  and  personal,  public) ;  and  Lumley 
was  authorized  to  distrain,  by  warrant  under  the  hands  of  two  justices,  accord- 
ing to  the  provisions  of  the  sixty-ninth  section  (a)  of  that  act.  On  the  part 
of  the  plaintiff,*  evidence  was  given  to  show  that  Lumley  had  authority  r«o7 
from  the  company  to  seize ;  it  being,  however,  admitted  that  there  was  I 
no  authority  under  seal.  Evidence  was  also  given,  on  the  part  of  the  plaintiff, 
to  show  that  the  proceeds  of  the  sale  had  been  received  from  Lumley  by  the 
company.  The  Lord  Chief  Justice  left  it  to  the  jury  to  say,  whether,  if  they 
believed  that  the  proceeds  had  come  to  the  hands  of  the  company,  the  company 
had  adopted  Lumley' 8  act,  directing  them,  if  they  considered  that  the  company 
had  so  adopted  it,  to  give  a  verdict  for  the  plaintiff.  The  jury  found  a  verdict 
for  the  plaintiff,  but  leave  was  reserved  to  move  to  enter  a  nonsuit,  or  for  a 
new  trial.     A  rule  having  been  obtained  accordingly, 

Jervis  (with  whom  was  F.  V.  Lee)  now  showed  cause.  The  jury  believed 
that  the  company  had  adopted  the  act  of  Lumley  in  seizing  and  selling,  and 
had  received  the  proceeds.  The  only  question  is,  whether  it  was  necessary, 
in  order  to  make  the  company  liable,  that  the  ^appointment  of  Lumley  r*coo 
should  be  under  seal  ?    He  was  then  stopped  by  the  court.  I 

R.  V.  Richards  and  Whately  in  support  of  the  rule.  No  adoption  of  the 
acts  of  Lumley  can  render  the  company  liable  as  wrongdoers,  unless  he  was 
constituted  their  agent  in  the  only  way  by  which  the  agent  of  a  corporation 
can  be  created,  and  that  is  by  deed.  Yarborough  v.  The  Bank  of  England, 
16  East,  6,  did  not  decide  this  question;  for  there  the  motion  was  in  arrest  of 
judgment,  and  the  court  held  that,  after  verdict,  a  proper  appointment  (under 
seal,  if  necessary)  must  be  presumed ;  and  Tilson  v.  The  Warwick  Gas  Light 
Company,  4  B.  &  C.  962,  was  decided  upon  a  similar  principle,  the  point 
being  raised  upon  general  demurrer,  and  the  want  of  an  appointment  under 
seal  not  being  expressly  put  upon  the  record.     But  in  Horn  v.  Ivy,  1  Vent. 

(a)  Which  enacts,  That  in  case  any  person  or  persons  who  shall  contract  with  the 
said  company,  or  agree  to  take,  or  shall  use  or  enjoy  the  benefit  of  the  said  gas,  either 
in  their  private  dwellings,  shops,  grounds,  or  premises,  or  otherwise,  shall  refuse  or 
neglect,  for  the  space  of  twenty-one  days  after  demand,  to  pay  the  sum  or  sums  of 
money  then  due  for  the  same  to  the  said  company,  according  to  the  terms  and  stipula- 
tions with  the  said  company,  it  shall  be  lawful  for  the  said  company,  or  their  clerk  or 
superintendent,  or  any  person  or  persons  acting  by  or  under  their  authority,  by  warrant 
under  the  hand  and  seal  of  any  two  of  the  justices  of  the  peace  for  the  county  wherein  tho 
offence  shall  arise  (which  warrant  such  justice  is  hereby  empowered  to  grant,  upon 
confession,  or  upon  proof  of  such  demand  by  the  oath  of  one  credible  witness],  to  levy 
the  said  sum  or  sums  of  money  in  respect  whereof  such  refusal  or  neglect  shall  happen, 
by  distress  and  sale  of  the  goods  and  chattels  of  the  person  or  persons  so  neglecting 
or  refusing  to  pay  the  same,  rendering  the  overplus  (if  any)  to  such  person  or  persons 
refusing  or  neglecting,  after  the  necessary  charges  of  making  such  distress  and  aate 
•hall  be  first  deducted. 
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47,  S.  0.  2  Eeb.  567, 1  Mod.  18,  it  was  held  that  a  defendant  could  not  jus- 
tify,  ia  trespass,  a  seizure  as  servant  of  a  corporation,  without  showing,  in  his 
plea,  an  authority  by  deed.  In  Duncan  v.  The  Proprietors  of  the  Surrey 
Canal,  3  Stark.  N.  P.  C.  50,  the  objection  was  taken,  but  not  decided  upon* 
In  The  East  London  Water  Works  Company  v.  Bailey,  4  Bing.  283,  it  was 
held  that  a  corporation  could  not  be  sued  upon  a  contract  not  under  seal. (a) 
The  sixty -ninth  section  points  out  in  what  way  the  authority  of  the  justices  is 
to  be  obtained  by  the  agent  of  the  company;  but  it  leaves  open  the  question, 
how  that  agent  is  to  be  constituted. 
♦5291      *k°BD  Den  man  C.  J.  It  cannot  be  said  that  there  was  no  evidence  to 

■*  go  to  the  jury.  Proof  of  agency  may  certainly  be  required :  but  how  is  it 
made  out  here  ?  First,  by  persons  acting  in  a  way  in  which  no  one  would  act  with- 
out authority.  It  is,  indeed,  argued  as  to  this,  that  the  authority  must  be  under 
seal  In  Yarborough  v.  The  Bank  of  England,  16  East,  6,  the  court  seemed 
rather  to  think  that  it  was  not  necessary  that  an  agent  of  a  corporation  should, 
in  all  ca9es,  have  an  appointment  under  seal,  in  order  to  render  the  corpora- 
tion liable  in  tort  for  his  acts.  In  Carey  v.  Matthews,  mentioned  in  Salkeld, 
1  Salk.  191,  it  is  said  that  a  corporation  aggregate  may  appoint  a  bailiff  to 
distrain  without  deed  or  warrant,  as  well  as  a  cook  or  butler.  Then,  in  the 
present  case,  the  Lord  Chief  Justice  left  it  to  the  jury  to  consider,  whether 
the  corporation  obtained  the  proceeds  or  not;  and,  if  they  did,  whether  it  was 
not  reasonable  to  presume  that  Lumley  had  their  authority  :  and  this  without 
reference  to  the  69th  section  of  the  act,  which  directs  that  the  clerk  shall  get 
authority  from  the  justices,  but  says  nothing  of  his  getting  it  from  the  corpo- 
ration.   I  am  of  opinion  that  the  rule  must  be  discharged. 

Littlbdalb  J.  According  to  the  report  of  the  Lord  Chief  Justice  of  the 
Common  Pleas,  it  appears  that  Lumley  had,  in  fact,  the  authority  of  the  cor- 
poration. Then  the  question  arises,  whether  it  was  necessary  that  this  should 
Be  given  by  deed.  The  statute  appears  not  to  contemplate  such  a  deed,  for  it 
directs  that  a  warrant  shall  issue  under  the  hands  of  two  justices  of  the  peace. 
*5301  *fH"8'  however,  is  not  necessary  to  consider.     The  act  done  is  not  an 

-*  extraordinary  act,  so  as  to  make  a  seal  requisite.  In  Bacon's  Abridg- 
ment, Corporations  (E).  3,  vol.  ii.  p.  265,  (ed.  1832),  it  is  said,  "  So  a  man 
may  avow  the  taking  cattle  damage  feasant,  as  bailiff  to  a  corporation,  without 
having  any  precept  in  writing/'  for  which  Manly  v.  Long,  3  Lev.  107,  is 
referred  to.  As  to  Home  v.  Ivy,  1  Vent.  47 ;  S.  C.  2  Keb.  567 ;  1  Mod.  18, 
that  was  a  case  in  which  the  defendant  justified  a  seizure  under  the  patent  of 
the  Canary  company,  as  servant  to  the  company ;  and  it  was  held,  on  demurrer, 
that  he  should  have  shown  in  his  plea  that  he  was  authorized  by  deed.  That 
decision  proceeded  upon  the  ground  that  the  service  was  not  an  ordinary  one; 
but  the  appointment  of  a  person  to  distrain  is  for  a  common  service,  and  not 
an  extraordinary  one.  In  Carey  v.  Matthews,  1  Salk.  191,  the  appointment  of 
a  bailiff  to  distrain  is  so  considered. (6) 

Taunton  J.  It  appears  to  me  that  there  was  evidence  sufficient  to  support 
the  finding  of  the  jury.  With  respect  to  the  question  of  law,  I  am  clearly  of 
opinion  that  the  seal  of  the  corporation  was  not  necessary  ior  the  appointment. 
As  long  as  I  can  recollect,  it  has  been  the  text  law,  that  a  corporation  may 
give  a  warrant  to  distrain  without  deed.  The  distinction  is  between  matters 
which  do,  and  matters  which  do  not,  affect  any  interest  of  the  corporation. 
Thus  they  must  appoint  a  bailiff  by  deed  for  entering  lands  for  condition 
broken,  in  order  to  revest  their  estate ;  but  they  need  not  do  so  where  the 
bailiff  is  only  to  distrain  for  rent. 
*5311       'Williams  J.   I  am  of  the  same  opinion.   I  will  advert  to  one  case 

J   which  has  not  been  cited.     In  Doe  dem.  Chapter  of  Rochester  v. 

(«)  See  also,  as  to  this  point,  the  argument  in  Dunston  v.  The  Imperial  Gas  Light 
Company,  8B.&  Ad.  126. 
(*)  See  Br.  Abr.  Corporation,  pi.  60.    Yearb.  Tr.  18  Ed.  pi.  11,  f.  8. 
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Pierce,  2  Campb.  96,  M'Donald  0.  B.  held,  that  a  verbal  notice  to  quit  riven 
by  the  steward  of  the  dean  and  chapter  was  sufficient  without  any  other  evidence 
of  his  authority ;  and  that  the  dean  and  chapter  showed  that  they  authorized 
and  adopted  the  act  by  bringing  the  ejectment,  Rule  discharged. 


DOE  dem.  OLIVER  v.  POWELL  and  PYNE.    May  27th. 

In  defence  to  an  action  of  ejectment,  it  may  be  shown  that  the  parties  under  whom  the 
plaintiff  claims,  had  no  title  when  they  conveyed  to  him,  although  the  defendant  him- 
self  claims  by  a  conveyance  from  the  same  parties,  if  the  latter  conveyance  was  sub- 
sequent to  that  which  the  defendant  seeks  to  impeach. 

Ejectment.  On  the  trial  before  Gurney  B.,  at  the  Monmouth  Summer 
assizes,  1833,  it  appeared  that  a  lessor  of  the  plaintiff  claimed  under  a  sale  of 
the  premises  made  to  him  by  the  assignees  of  a  bankrupt  named  Pope,  to  whom 
they  had  been  conveyed  in  1818,  before  his  bankruptcy,  by  the  Tredegar 
Wharf  Company;  and  that  the  defendants  claimed  under  a  conveyance  of 
1824  from  the  same  company.  The  defendants  offered  evidence  to  show  that, 
at  the  time  of  the  conveyance  of  1818,  there  was  an  outstanding  legal  estate 
in  a  trustee  for  the  company  :  and,  that  the  company,  therefore,  nad  no  legal 
estate  to  convey  to  Pope.  The  learned  judge  rejected  the  evidence,  on  the 
ground  that  the  defendants  could  not  impeach  the  title  of  the  company  under 
whom  they  claimed.  The  jury  found  a  verdict  for  the  plaintiff.  In  Michael- 
mas term  last,  Ludlow  Serjt.  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had,  or  a  nonsuit  entered,  *the  r*coo 
learned  judge  having  at  the  trial  given  leave  to  move  to  enter  a  nonsuit  *- 
upon  a  point  which  it  is  not  necessary  to  state  here,  as  the  decision  of  the 
court  did  not  proceed  upon  it 

Mauk  and  R.  V.  Richards  now  showed  cause,  and  oontended  that  the  evi- 
dence rejected  was  inadmissible)  for  the  reason  given  by  the  learned  judge  at 
the  trial. 

Ludlow  Serjt.  and  Justice  contra.  It  is  true  that  the  defendants  could  not 
have  been  permitted  to  show  that  the  company  had  not  a  good  title  in  1824, 
the  time  of  the  conveyance  to  the  defendant ;  but  it  does  not  follow,  from  the 
company  having  a  good  title  in  1824,  that  they  had  a  good  title  in  1818.  The 
defect  may  have  been  cured  in  the  interval. 

Per  curiam.(a)  The  evidence  ought  to  have  been  admitted.  The  out- 
standing term  might  have  been  called  in  between  1818  and  1824,  so  that  the 
company  might  have  had  a  good  title  at  the  latter  time,  and  a  bad  one  at  the 
former.  Rule  absolute  for  a  new  trial, 

(a)  Lord  Desha*,  G.  J.,  Littlbdalb,  Tauvton,  and  Williams  Ja, 


♦HODGKINSON  v.  HODGKINSON.    May  27rt.  [*533 

The  copy  of  a  capias  delivered  to  a  party  arrested,  under  2  W.  4,  o.  89,  a.  4,  is  insuffi- 
cient, if  anj  word  be  so  written  as  to  vary  from  the  original  in  sense  or  sound. 
As  if  Middesez  be  written  for  Middlesex. 

Enowles,  on  a  former  day  in  this  term,  moved  for  a  rale  to  show  cause 
why  the  defendant  should  not  be  discharged  out  of  custody,  on  the  following 
ground.  The  defendant  was  arrested  on  a  capias  directed  to  the  sheriff  of 
Middlesex,  and  was  served  with  a  writing,  which  purported  to  be  a  copy  of 
the  writ,  but  in  which  the  direction  of  the  capias  appeared  to  be  "  to  the 
sheriff  of  Middesex."  It  was  oontended  that,  by  reason  of  the  letter  i  in 
"  Middlesex"  being  omitted,  this  was  not  a  copy  of  the  process  within  the  act 
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2  W.  4,  c.  39,  8.  4,  which  requires  "one  such  copy  to  be  delivered  to  every 
person  upon  whom  such  process  shall  be  executed ;"  and  Nicol  v.  Boyn,  10 
Bing.  339(a)  Byfield  v.  Street,  10  Bing.  27,  and  Smith  v.  Crump,  1  Dowl. 
P.  C.  519,  were  cited. 

.Stephen  Serft.  now  showed  cause.  The  objection  is  frivolous,  and  not  to 
be  encouraged.  The  intention  of  the  act  was  only  that  a  copy,  in  substance, 
should  be  delivered ;  and  this  is  such  a  copy.  "  Middesex"  is  only  u  Middle- 
sex" abbreviated  :  it  is  like  writing  the  words  "  Middx.,"  which  is  constantly 
done.  [Lord  Denman  G.  J.  This  is  a  different  word.]  In  Nicol  v.  Boyn, 
10  Bing.  339,  the  variance  was,  that  the  copy  purported  to  be  addressed  to 
the  sheriffe  of  London,  instead  of  the  sheriff,  so  that  the  description  of 
♦5341  tne  P6™00  waa  yar*ed  :  *the  court  there  declined  to  go  into  the  qucs- 
J  tion  how  far  a  literal  variance  was  material,  but  cave  effect  to  the 
objection  because  the  sense  was  altered.  Alderson  J.  there  said,  that  if 
the  objection  had  been  that  sheriff  was  spelt  with  only  one  /,  there  might 
have  been  ground  for  contesting  it.  And  Tindal  C.  J.  said,  "  We  do  not 
Bay  that  the  omission  of  a  single  letter  will,  in  every  case,  be  a  conclusive 
objection."  [Lord  Denman  C.  J.  In  Smith  v.  Crump,  1  Dowl.  P.  C.  519, 
Parke  J.  said,  "  If  we  once  enter  into  the  question  as  to  what  is  material  or 
what  is  immaterial  in  the  process,  we  shall  have  innumerable  questions  of  that 
sort  coming  before  the  court."  A  great  deal  of  time  would  be  lost,  if  copies 
not  quite  perfect  were  to  be  allowed,  and  the  question  always  entertained, 
whether  or  not  the  copy  came  near  enough  to  the  original.]  The  observation 
of  Parke  J.  must  not  be  carried  to  the  utmost  possible  extent ;  if  it  were, 
every  copy  must  be  a  fac-eimile :  not  even  an  abbreviation  could  be  used. 

Knowlei  contra..  If  abbreviations  are  to  bo  used,  they  must,  at  least,  be 
such  as  are  commonly  known ;  this  is  not  such,  and  is  evidently  not  meant  for 
an  abbreviation.  As  to  the  observation  of  Alderson  J.,  in  Nicol  v.  Boyn, 
10  Bing.  341,  the  omission  of  an  /  in  "  sheriff"  would  alter  neither  the  sense 
nor  the  sound ;  but  where  either  of  these  is  altered,  the  objection  of  variance 
applies.  In  Byfield  v.  Street,  10  Bing.  28,  Tindal  C.  J.  said,  "  This  is  a 
statutory  regulation,  which  renders  an  arrest  incomplete,  unless  a  copy  of  the 
writ  be  delivered  to  the  defendant.  Here,  that  which  was  delivered  is  not  a 
*5351  °°Py  °^  *ne  wr***"  ThtLt  ^applies  to  the  present  case.  [Lord  Den- 
-*  man  C.  J.  Suppose  the  word  Middlesex  had  been  wrongly  spelt  in 
the  capias  and  rightly  in  the  copy.]  The  writ  might  be  amended.  It  is  so 
kid  down  by  Tindal  C.  J.  in  Byfield  v.  Street,  10  Bing.  28.  [Taunton  J. 
The  judges  have  come  to  a  resolution  since  the  Uniformity  of  Process  Act, 
that  such  amendments  shall  not  be  allowed.  1(b) 

Lord  Denman  C  J.  I  do  not  say  that  the  omission  of  a  single  letter  in 
the  copy  must  in  all  cases  be  a  variance  within  the  act,  but  I  think  the  rule, 
as  stated  by  Mr.  Snowies,  is  as  good  a  one  as  can  be  laid  down  upon  the  sub- 
ject, namely,  that  it  is  a  variance  if  either  the  sound  or  the  sense  be  altered. 
Now,  if  that  be  so,  the  objection  is  well  taken  in  this  case,  for  the  sound  is 
altered.  It  is  not  a  very  agreeable  or  dignified  employment  for  the  court  to 
be  examining  into  such  trifling  defects ;  but  if  the  law  has  established  certain 
regulations  to  be  observed  in  these  proceedings,  I  know  no  other  course  we  can 
adopt,  than  to  say,  that  if  a  party  will  not  avail  himself  of  the  rules  laid  down 
for  his  guidance,  he  must  take  the  consequence  of  his  omission. 

Littledale  J.  The  change  here  certainly  alters  the  sound.  I  am  sorry 
we  are  obliged  to  decide  against  the  plaintiff  on  this  objection ;  but  the  statute 
has  required  a  copy  to  be  delivered,  and  this  is  not  one. 

(*)  See  Barker  v.  Weedon,  4  Tyr.  860,  1  Cro.  M.  &  R.  890,  where  a  writ  of  capiat 
was  set  aside  for  irregularity,  in  being  directed  to  the  sheriffs  of  Middlesex. 

(©)  8ee  Lakin  and  others,  Executors  of  Watson  0.  Massie,  4  Tyr.  Rep.  889.  An 
exeeption  Is  allowed,  where  the  demand  would  otherwise  be  barred  by  the  statute  of 
limitations.    8.  C. 
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Taunton  J.    I  am  of  the  same  opinion.    It  is  said  that  the  omission  of  a 
single  letter  ought  not  to  be  considered*  a  variance;  but  if  so,  it  might  r^eo* 
be  contended  that  a  second,  and  third,  and  fourth,  might  be  taken  L 
away,  till  the  whole  of  the  "  cauda  equina"  was  gone. 

Williams  J.  had  left  the  court.  Bule  absolute. 


CAROLINE  BBEDGES  v.  KICHARD  BLANCHARD.    Jfay28. 

A  haying  a  house,  in  which  he  wm  making  alterations,  adjoining  the  grounds  of  B.,  his 
wife  wrote  to  B.  as  follows . — "  Before  the  last  coat  of  paint  is  put  on  the  side  wall, 
we  wish  to  place  a  window  in  it,  and  it  can  be  finished  more  neatly  with  your  per- 
mission to  place  the  necessary  ladder,  &o. :  the  motive  for  doing  this  is,  that  I  should 
gain  a  more  cheerful  view."  B.  answered  (by  letter),  "  You  are  welcome  to  place  a 
ladder  in  my  grounds  near  your  house,  and  I  shall  be  obliged  if  you  will  caution  the 
workmen  not  to  injure  the  shrubs."  A.  placed  the  ladder  and  made  the  window  in 
the  part  of  his  house  to  which  the  ladder  was  applied,  overlooking  the  premises  of 
B.,  who  was  absent  from  home  at  the  time.  B.  afterwards  objected  to  the  window, 
and  wrote  as  follows: — "  When  you  applied  to  me  for  permission  to  place  a  ladder  in 
my  grounds,  being  without  a  friend  to  advise  with,  and  even  without  knowing  exactly 
the  situation  in  which  your  window  would  be  placed,  I  unfortunately  complied  with 
your  request,  without  consulting  my  own  comfort :" 

EM,  that  the  first  two  letters  did  not  show  a  consent  by  B.  that  A.  should  open  a 
window  overlooking  B.'s  grounds ;  that  the  third  letter,  being  written  after  the  whole 
transaction,  could  not  be  resorted  to  in  proof  of  such  consent,  and,  even  if  available, 
did  not  prove  the  consent  relied  upon ;  and,  consequently,  that  A.  could  not  justify 
throwing  down  a  wall  which  B.  had  built  on  her  own  soil  after  the  completion  of  the 
window,  obstructing  the  access  of  light  and  air  to  it 

Quart,  whether  a  license  to  the  owner  of  a  house  to  enjoy  an  unobstructed  access  of 
light  and  air  to  his  new  window  from  over  his  neighbour's  premises,  may  be  given  by 
parol,  or  is  an  easement,  to  be  granted  under  seal  ? 

Supposing  that  such  license  may  be  given  by  parol,  qucare,  whether  it  is  countermanda- 
ble? 

Trespass  for  breaking  plaintiff's  close  and  throwing  down  part  of  her  wall 
The  defendant  pleaded  the  general  issue,  and  further  (among  other  pleas)  that 
defendant  was  possessed  of  a  dwelling-house  contiguous  to  the  said  close,  in 
which  dwelling-house  there  was  and  still  of  right  ought  to  be  a  window  through 
which  the  light  and  air  ought  to  have  entered  the  said  dwelling-house,  and 
because  plaintiff  had  wrongfully  erected  the  said  wail  in  the  said  close  so  as  to 
darken  the  said  window*  and  prevent  the  light  and  air  from  coming  r^-q- 
through  the  same,  Ac.,  to  defendant's  annoyance  and  damage,  defendant  L 
entered  the  close,  and,  to  a  necessary  decree,  knocked  down  and  prostrated  the 
wall  to  abate  the  nuisance,  and  in  so  doing,  &o.  Replication,  de  injuria,  and  new 
assignment  of  excess.  Issues  to  the  country.  On  the  trial  before  Alderson 
J.  at  the  Hampshire  Summer  assizes,  1833,  it  appeared  that  the  defendant,  in 
1832,  had  made  a  new  window  overlooking  the  plaintiff's  premises,  under  an 
alleged  license  from  the  plaintiff;  and  that  the  plaintiff,  in  the  same  year, 
objected  to  the  window,  and  requested  the  defendant  to  remove  it,  which 
being  refused,  the  plaintiff  built  a  wall  on  her  own  ground,  excluding  light 
and  air  from  the  window.  The  defendant  threw  down  part  of  the  wall  to  remove 
the  obstruction,  whereupon  this  action  was  brought.  In  proof  of  the  alleged 
license,  the  two  following  letters  were  put  in ;  the  first  written  by  the  wife  of 
the  defendant,  who  at  that  time  was  altering  his  premises,  to  the  plaintiff, 
whose  mother  was  lately  dead ;  the  second,  from  the  plaintiff  in  reply. 

"  My  dear  Madam, — I  beg  to  apologise  for  trespassing  on  your  attention 
just  now,  but  before  the  last  coat  of  paint  is  put  on  the  aide  wall  we  wish  to 
place  a  window  in  it;  and  our  workmen  say  it  can  be  finished  off  more  neatly, 
with  your  permission  to  place  the  necessary  ladder,  &c. ;  the  motive  for  doing 
this  is,  that  I  should  gain  a  little  more  cheerful  view  of  the  common,  and 
passing  objects,  which  to  me  will  be  a  pleasure,  being  so  much  a  prisoner  to 
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the  house  from  my  still  delicate  state  of  health.    I  sincerely  hope  you  are 
*5381  reooye"nS  the  severe  shock  your  spirits  must  have  "received :  we  beg  to 
J  offer  you  our  most  sincere  condolence  on  the  occasion/'  Ac. 

"My  dear  Madam, — A  particular  engagement  this  evening  prevents  my 
saying  more  than  that  you  are  welcome  to  place  a  ladder  in  my  grounds  near 
your  house ;  and  I  shall  be  obliged  if  you  will  caution  the  workmen  to  be  care- 
ful not  to  injure  the  shrubs.    With  compliments/'  &c. 

It  appeared  that  the  plaintiff  was  absent  from  home  when  the  window  was 
made.  After  it  had  been  made,  she  wrote  to  the  defendant's  wife,  (in  June, 
1832,)  complaining  that  a  window  had  been  opened  in  the  defendant's  house, 
overlooking  her  premises,  and  suggesting  that  it  should  be  removed.  In  a 
subsequent  letter  to  the  defendant? wife,  dated  February  23,  1833,  the  plain- 
tiff stated  her  intention  of  shutting  out  the  window  in  the  ensuing  spring,  but 
requested  first  to  hear  if  there  was  any  probability  of  the  defendant's  removing 
it.  The  letter  then  proceeded  as  follows : — "  Let  me  appeal  to  your  good 
feelings,  when  you  reflect  on  the  unhappy  period  at  which  you  applied  to  me  for 
permission  to  place  a  ladder  in  my  grounds,  when  my  mind  was  in  the  utmost 
state  of  excitement  from  the  very  severe  shock  it  had  received,  being  also  quite 
alone  and  without  a  friend  to  advise  with,  and  even  without  knowing  exactly 
the  situation  in  which  your  window  would  be  placed,  I  unfortunately  complied 
with  your  request,  wishing  to  oblige  you,  without  consulting  in  the  least  degree 
my  own  comfort  and  retirement." 

The  learned  judge  was  of  opinion  that  the  plaintiff's  first  letter  did  not 
amount  to  a  license  to  make  a  window ;  or  that,  if  it  did,  such  license  was 
*5391  rewcftble,  *and  had  been  countermanded :  and  he  therefore  directed  a 
J  verdict  for  the  plaintiff,  giving  leave  to  move  to  enter  a  nonsuit.  In 
Michaelmas  term,  1833,  a  rule  nt$%  was  obtained  for  entering  a  nonsuit,  or  for 
a  new  trial,  on  the  ground  that  the  question  of  license  arising  upon  the  letters 
and  the  facts  proved  in  the  case,  ought  to  have  been  left  to  the  jury. 

Dampxer  and  Smirkc  now  showed  cause.  The  question  of  license,  arising 
on  the  construction  of  the  letters,  was  entirely  for  the  judge ;  and  the  defen- 
dant's counsel  at  the  trial  acquiesced  in  his  deciding  it,  on  the  understanding 
that  leave  should  be  given  to  move  for  a  nonsuit :  there  is  no  ground,  there- 
fore, for  a  new  trial.  As  to  the  effect  of  the  letters,  a  license,  in  a  matter 
of  so  much  importance  to  the  property  of  the  person  granting  it,  ought  to  be 
in  very  clear  terms.  The  first  letter  contains  no  request  to  be  allowed  to  make 
or  continue  a  window ;  the  request  is  of  permission  to  place  a  ladder.  It  is 
laid  that  the  letter  announces  an  intention  to  make  a  window,  but  that  is  not 
sufficient.  The  mere  notice  of  such  an  intention  does  not  raise  an  implied  assent 
to  the  thing  proposed,  and  no  such  assent  is  expressed  here  by  the  plaintiff. 
Suppose  the  defendant  had  requested  the  loan  of  a  ladder  for  the  purpose  of 
making  a  window ;  or  the  assistance  of  a  servant  of  the  plaintiff  in  carrying  a 
ladder  for  that  purpose,  and  the  plaintiff  had  assented ;  would  that  have  been  a 
license  to  make  a  window  ?  The  letter  containing  the  request,  does  not  say  in 
what  side-wall  the  window  is  to  be  opened,  or  in  what  part,  or  of  what  sise  and 
description  it  is  to  be.  To  establish  a  license,  it  should  have  appeared  that 
♦5401  ^eave  waa  g*ven  t°  make  a  window  *in  the  very  place  in  which  it  was 
J  made.  It  cannot  be  said  that  the  plaintiff  saw  and  acquiesced  in  what 
was  done,  for  she  was  not  living  at  home  at  the  time.  Besides,  no  license  was _ 
necessary  for  merely  opening  a  window  in  the  defendant's  own  wall ;  though 
a  license  was  necessary  to  secure  the  enjoyment  of  it,  unobstructed  from  the 
plaintiff's  premises ;  but  this  was  not  asked.  The  plaintiff 's  letter  of  the  23d  of 
February  cannot  explain  the  license  which  was  given  and  perfected  many  months 
before.  If  a  license  can  be  explained  at  such  a  distance  of  time,  at  what  period 
is  its  import  to  become  finally  settled  ?  The  letter  is  only  the  plaintiff's  con- 
struction of  a  former  writing,  which  it  properly  belongs  to  the  court  to  construe. 
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But  assuming  that  the  plaintiff  did  contemplate  giving  a  license,  it  ought  to 
have  been  granted  under  seal.    The  effect  of  the  supposed  license  is,  that  there 
shall  be  free  access  of  light  and  air  to  the  window  from  over  the  grantor's  pre- 
mises.   Now,  air  is  precisely  similar  to  water,  whether  we  consider  the  nature 
of  the  property  in  them,  the  kind  of  use  made  of  them,  or  the  mode  of  acquir- 
ing rights  to  them,  both  being  originally  common  to  all.     And  the  right  to 
have  free  access  to  water  from  over  a  neighbour's  premises  lies  in  grant,  and 
can  only  pass  by  deed ;  Fentiman  v.  Smith,  4  East,  107 ;  Hewlins  v.  Ship- 
pam,  5  B.  &  C.  221;  Liggins  v.  Inge,  7  Bing.  682 ;  Wright  v.  Howard,  1  Sim. 
&  Stu.  190,  see  p.  103.     Such  access  of  water,  or  of  light  and  air,  is  an  ease- 
ment, and  the  right  to  it  used  to  be  pleaded  by  way  of  prescription,  although 
that  form  is  unnecessary,  and  not  used  in  these  pleas.    Now,  prescription  ia 
only  of  things  that  lie  in  grant.     Merely  tD  have  windows  in  *one's  |-*pji 
own  house  requires  no  grant ;  but  the  unobstructed  enjoyment  of  such  ■- 
windows,  looking  over  a  neighbour's  premises,  is  an  easement  in  his  land  by 
which  he  himself  is  prevented  from  enjoying  it  as  fully  as  he  otherwise  might; 
and  such  easements  have  often  been  considered  to  be  the  subject  of  grant; 
Bland  v.  Moseley,  cited  in  Aldred's  case,  9  Rep.  58  a.;  Lewis  t>.  Price,  2  Wnw. 
Saund.  175  a.  note  2;  Darwin  v.  Upton,  2  Wms.  Saund.  175,  a.  note  2;  Bar- 
ker v.  Richardson,  4  B.  &  Aid.  579;  Canham  v.  Fisk,  2  Cro.  &  J.  128; 
per  Bayley  J.     The  same  learned  judge,  in  Hewlins  v.  Shippam,  5  B.  &  C. 
229,  cites  the  definition  of  an  easement  from  Termcs  de  la  Ley,  where  it  is 
said  to  be  a  privilege  that  one  neighbour  hath  of  another  by  charter  or  pre- 
scription without  profit;  and  refers  to  Shepp.  Touchst.  281,  where  it  is  laid 
down  that  license  or  liberty  cannot  be  created  and  annexed  to  a  freehold  with- 
out deed.     So  in  Bryan  r.  Whistler,  8  B.  &  C.  293,  it  is  said  of  the  privilege 
there  in  question,  "  if  it  be  not  an  interest  in  land  it  is  an  easement,  or  the 
grant  of  an  incorporeal  hereditament;  which  could  only  be  effectually  granted 
by  deed."    It  would  be  hard  if  a  party  could  be  held,  by  a  hasty  letter,  as  in 
this  case,  to  bind  himself  and  his  heirs  for  ever.    There  are,  indeed,  cases 
which  appear  to  decide  that  a  person  may,  by  parol  license,  acquire  some 
rights  over  another's  soil;  as  Web  v.  Paternoster,  Palmer,  71,  and  Wood  v. 
Lake,  Saver's  Rep.  3 ;  but  the  first  case  cannot  be  said  to  determine  any  thing 
on  the  point,  and  the  judgment  was  against  the  license;  the  latter  case  is  of 
doubtful  authority,  1  Sugden  on  Vendors,  p.  80,  9th  ed. :  and,  as  Bayley  J. 
♦observes  in  Hewlins  v.  Shippam,  5  B.  &  C.  233,  in  neither  case  was  p#^ 
the  objection  taken  that  the  right  lay  in  grant,  and  therefore  could  *- 
not  pass  without  deed.    In  those  cases  the  license  related  to  an  actual  user  of 
the  neighbour's  land ;  and  Oibbs  0.  J.  puts  it  upon  that  footing  in  Taylor  t. 
Waters,  7  Taunt.  384. 

The  present  case  is  also  different  from  those  in  which  it  has  been  held  that 
a  party  having,  by  his  neighbour's  license,  done  something  upon  his  own  soil 
which  interfered  with  the  neighbour's  enjoyment  of  air,  light,  or  water,  was 
not  a  wrongdoer  for  refusing  afterwards  to  restore  things  to  their  former  situa- 
tion at  the  request  of  the  licenser;  Winter  v.  Brockwell,  8  East,  308  ;  Lig- 
gins v.  Inge,  7  Bing.  682.  The  first  of  these  cases  has  been  much  discussed 
since ;  and  the  latter  is  limited,  as  to  part  of  the  doctrine  laid  down  in  it,  by 
the  recent  case  of  Mason  v.  Hill,  8  B.  &  Ad.  804.  5  B.  &  Ad.  1. ;  Winter 
v.  Brockwell,  8  East,  308 ;  however,  only  shows  that  a  party,  having  incurred 
_  expense  in  making  an  alteration  on  his  own  land  by  his  neighbour's  license, 
~  shall  not  be  subjected  to  the  cost  of  altering  his  premises  anew,  if  the  neighbour 
withdraws  his  license.  Liggins  t>.  Inge,  7  Bing.  682,  proceeds  partly  on  the 
same  principle.  But  here,  the  neighbour  seeks,  not  to  enforce  an  alteration 
in  the  premises  of  the  supposed  licensee,  but  to  make  a  particular  use  of  her 
own  land.  In  Liggins  v.  Inge,  7  Bing.  682,  it  was  held  that  the  plaintiff,  by 
.his  parol  license,  though  not  amounting  to  a  transfer  of  any  right  or  interest, 
had  relinquished  and  acknowledged  that  he  no  longer  wanted  that  portion  of 
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water  which  the  defendant  thereupon  diverted.     The  water  there  had  flowed 
*5431  *°  *ne  plaint*ff'8  *m^I-     The  plaintiff  here  gave  up  no  corresponding 

J  enjoyment  of  the  light  and  air  passing  oyer  her  soil ;  the  only  mode 
in  which  she  could  testify  her  relinquishment  of  these,  would  have  been  by  a 
grant  under  seal.  This  was  so  put  in  the  argument  in  Moore  v.  Rawson,  3  B. 
iC.  334;  (and  is  not  inconsistent  with  the  decision  of  the  court) :  "The 
right  to  enjoy  in  a  particular  mode  a  portion  of  the  light,  which,  prima  facie, 
belongs  to  the  owner  of  the  adjoining  land,  and  which  he  may  appropriate  to 
his  own  use,  is  an  easement  annexed  to  the  land,  and  must  be  transferred  by 
deed."  The  licensee,  in  such  a  case,  who  has  not  obtained  a  proper  grant, 
must  pursue  his  remedy  (if  entitled  to  it)  in  a  court  of  equity,  as  in  other 
cases  where  a  party  has  incurred  expense  under  a  license  which  is  revoked. 

Supposing  the  plaintiff's  consent  to  have  been  available  as  a  license,  there 
is  no  universal  rule  to  be  deduced  from  the  cases,  that  such  a  license,  though 
executed,  is  not  countermandable.  A  licence  may  not  be  so  where  it  conveys 
a  certain  interest  to  the  licensee ;  but  where  it  has  not  that  effect,  as  in  the 
case  of  a  license  for  an  uncertain  time,  it  may  be  countermanded  :  Fentiman 
v.  Smith,  4  East,  107  ;  Dod  dem.  Foley  t>.  Wilson,  11  East,  56 ;  Rex  v.  Horn- 
don  on  the  Mill,  4  M.  &  S.  562 ;  (where  Lord  Ellenborough  said  that  such  a 
license  was  not  a  grant,  but  might  be  recalled  immediately,  and  that  this  court 
would  not  consider  what  might  be  determined  in  the  case  by  a  court  of  equity), 
Bryan  v.  Whistler,  8  B.  &  C.  288.  On  the  other  hand,  where  it  conveys 
an  interest  for  a  time  certain,  the  license  may  be  irrevocable,  as  amounting  to 
*5441  a  ^ease'  *Regin&  *>•  Winter,  2  Salk.  588 ;  and  this  may  explain  Web 

J  v.  Paternoster,  Palmer,  71 ;  so  far  as  that  case  may  be  thought  to  bear 
on  the  present.  Another  class  of  cases,  where  licences  have  been  held  not 
countermandable,  are  those  (of  which  Winter  v.  Brockwell,  8  East,  808 ;  is 
one)  where  licenses  have  been  given  by  way  of  indemnity  against  an  action 
which  might  otherwise  have  been  brought  by  the  granting  party  against  the 
licensee  for  the  act  so  permitted.  With  reference  to  such  cases,  it  is  said  in 
Thomas  v.  Sorrell,  Vaugh.  351,  that  a  license  strictly  conveys  no  interest  or 
property,  but  only  makes  an  action  legitimate,  which,  without  it,  had  been 
anlawful.  This  illustrates  Liggins  v  Inge,  7  Bing.  682 ;  but  cannot  apply  to 
the  present  case ;  because  here  no  action  would  have  lain  for  merely  making 
the  window,  and  therefore  no  indemnity  was  needed.  The  right  to  an  unob- 
structed enjoyment  of  light  and  air  has  sometimes  been  put  upon  the  ground 
of  an  implied  covenant  on  the  neighbour's  part ;  as  by  Littledale  J.  in  Moore  v. 
Rawson,  3  B.  &  C.  340 ;  but  no  covenant  is  either  proved  or  to  be  implied  in 
the  present  case ;  and  an  express  parol  agreement,  even  if  proved  and  a  suffi- 
cient consideration  shown,  could  at  most  only  be  ground  of  action  or  of  a  bill  in 
equity. 

FoUett  and  Sewell,  contra>  The  question  in  this  case  is,  properly,  not 
whether  the  plaintiff  was  precluded  from  making  use  of  her  land,  but  whether 
she  had  a  right  to  build  a  wall  upon  it,  for  the  express  purpose  of  obstructing 
the  defendant's  window.  It  is  contended  that  no  license  was  granted  to  the 
♦5451  defendant  to  have  *the  window  unobstructed ;  but  when  a  person  cou- 

-*  sents  to  his  neighbour's  doing  an  act  on  his  own  land,  which  the  party 
so  consenting  might,  if  he  would,  have  rendered  nugatory,  and  the  neighbour 
consequently  incurs  an  expense,  that  consent  is  a  license,  and  the  licensor  has 
no  right  afterwards  to  recover  at  law  for  the  act  so  done,  or  to  build  a  wall,  or 
proceed  in  any  other  manner  to  defeat  it.  He  cannot  render  nugatory  the  con- 
sent which  he  has  given,  although  it  was  only  by  parol.  That  there  was  a 
consent  in  this  case,  is  clear  from  the  correspondence.  There  could  be  no 
doubt,  from  the  situation  of  the  defendant's  premises,  relatively  to  those  of  the 
plaintiff,  that  the  window  was  to  be  made  in  a  place  overlooking  her  grounds ; 
and  unless  this  had  been  so,  no  consent  need  have  been  asked  for  opening  the 
window.    It  is  true,  the  permission  asked  is,  in  terms,  only  to  place  a  ladder; 


262  Bridges  t>.  \Blancham>.    T.  T.  1834.  [545 

but  the  intention  is  clearly  shown,  and  the  plaintiff,  if  she  objected  to  the 
window,  might  have  refused  to  allow  the  ladder  to  be  placed.  Bat  the  letter 
of  the  23d  of  February  shows  that  she  consented  to  that  proceeding  with  a  fall 
knowledge  of  its  object. 

Then  it  is  contended,  that  the  privilege  (supposing  it  to  have  been  given) 
of  having  such  a  window  unobstructed,  is  an  easement,  because  the  person 
allowing  it  gives  up,  in  part,  the  use  of  her  own  land;  and,  therefore,  that  the 
permission  ought  to  have  been  granted  by  deed.  But  the  right  to  enjoy  an 
obstructed  access  of  light  and  air  to  a  window,  is  not  an  easement  nor  the 
subject  of  grant.  According  to  the  judgment  of  Littledale  J.  in  Moore  v. 
Bawson,  3  B.  &  C.  840 :  " every  man  on  his  *own  land  has  a  right  r*e4A 
to  all  the  light  and  air  which  will  come  to  him,"  and  may  erect  build-  *~ 
ings  with  as  many  windows  as  he  pleases.  "  To  appropriate  to  himself  the 
use  of  the  light,  he  does  not  require  any  consent  from  the  owner  of  the  adjoin- 
ing land.  He,  therefore,  begins  to  acquire  the  right  to  the  enjoyment  of  the 
light  by  mere  occupancy."  The  learned  judge  then  adds,  that  the  neighbour 
may,  within  twenty  years,  obstruct  the  light  by  building  on  his  own  land  ;  bat 
if  he  does  not  do  so  within  that  period,  the  law  implies  a  consent  on  his  part, 
that  the  owner  of  the  window  shall  continue  to  enjoy  the  light  without  obstruc- 
tion, so  long  as  he  shall  continue  the  same  specific  mode  of  enjoyment.  "  It 
does  not,  indeed,  imply  that  the  consent  is  given  by  way  of  grant ;  for  although 
a  right  of  common  (except  as  to  common  appendant),  or  a  right  of  way,  being 
a  privilege  of  something  positive  to  be  done  or  used  in  the  soil  of  another  man's 
land,  may  be  the  subject  of  legal  grant,  yet  light  and  air,  not  being  to  be  used 
in  the  soil  of  the  land  of  another,  are  not  the  subject  of  actual  grant ;  but  the 
right  to  insist  upon  the  non-obstruction  and  non-interruption  of  them  more 
properly  arises  by  a  covenant  which  the  law  would  imply  not  to  interrupt  the 
free  use  of  tho  light  and  air."  The  judgment,  also,  of  Tindal  0.  J.  in  Liggins 
v.  Inge,  7  Bing.  690,  favours  this  view  of  the  subject.  The  word  "  covenant" 
in  the  judgment  of  Littledale  J.,  does  not  mean  a  covenant  under  seal.  [Little- 
dale  J.  The  consent  must  be  of  such  a  kind  as  the  law  deems  necessary.  I 
did  not  mean  to  lav  it  down,  that  a  parol  consent  was  sufficient.  I  only  re- 
ferred to  the  technical  distinction  between  such  *things  as  common  and  r*cArr 
right  of  way,  whioh  are  subjects  of  grant,  properly  speaking,  and  light  *- 
and  air,  which  are  not  so.  Technically,  you  can  only  grant  that  over  which 
you  have  an  actual  power  for  the  purpose  of  granting ;  but  a  covenant  not  to 
obstruct  tho  light  and  air,  would  come  to  the  same  thing.  That  covenant 
must  be  in  such  form  as  the  law  requires.]  The  question  then  is,  what 
amounts  to  a  sufficient  legal  consent  ?  If  I  grant  to  another  any  easement 
or  privilege  irrevocably  to  be  exercised  on  my  land,  a  deed  is  necessary ;  not 
so,  if  it  is  merely  the  privilege  of  doing  something  on  his  land,  which,  other* 
wise,  I  might  oppose.  This  distinction  is  recognized  by  Bayley  J.  in  Hewlins 
v.  Shippam,  5  B.  &  C.  232,  233 ;  and  Tindal  0.  J.  in  Liggins  v.  Inge,  7  Bing. 
690.  And  in  the  latter  judgment  it  is  asked,  "  Suppose  A.  authorizes  B., 
by  express  license,  to  build  a  house  on  B.'s  own  land,  close  adjoining  to  some 
of  tho  windows  of  A. 'a  house,  so  as  to  intercept  part  of  the  light ;  could  he 
afterwards  compel  B.  to  pull  the  house  down  again,  simply  by  giving  notice 
that  he  countermanded  the  license  ?"  It  is  the  same  whether  A.  attempt  to 
revoke  the  license  by  means  of  an  action,  as  in  Winter  v.  Brockwell,  8  East, 
308 ;  or  by  abating  what  he  deems  a  nuisance  :  the  consent,  if  acted  upon  by 
the  licensee,  is  irrevocable,  though  given  by  parol  only.  The  judgment  in 
the  second  case  of  Mason  v.  Hill,  5  B.  &  Ad.  15,  does  not,  so  far  as  it  touches 
on  the  present  point,  at  all  shake  the  doctrine  of  Winter  v.  Brockwell,  8  East, 
308 ;  Liggins  v.  Inge,  7  Bing.  690 ;  or  that  which  may  be  collected  from 
Web  17.  Paternoster,  Palm.  71 ;  as  to  an  executed  license.  It  may  be  hard 
that  a  person  ^should  be  held  to  have  bound  himself  and  his  heirs  by  r*54& 
a  parol  consent;  but  it  would  also  be  hard  if,  after  having  allowed  his  L 
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neighbour  to  incur  an  expense  by  reason  of  such  consent,  lie  could,  at  pleasure, 
render  it  nugatory.  [Littledale  J.  Suppose  he  had  given  a  parol  license 
ton  neighbor  to  put  cattle  on  his  premises,  and  that  person  had,  in  conse- 
quence, made  pens  and  roads,  could  not  the  license  be  countermanded  ?]  That 
would  be  an  act  done  on  the  licensor's  land,  in  which  case,  the  license  is  sub- 
ject to  technical  difficulties ;  if  it  conveys  an  interest  in  the  land,  it  must  be 
rioted  by  lease  written  and  signed,  or  be  held  merely  at  will,  29  Car.  2.  c. 
b.  1 ;  and  if  it  is  an  easement,  it  can  only  pass  by  deed.  Here,  the  act  was 
done  upon  the  land  of  the  party  claiming  the  license ;  and  if  the  letters  did 
not  clearly  show  a  consent  by  the  plaintiff,  it  is  evident  that,  while  the  work 
was  carrying  on,  she  must  have  been  aware  of  the  defendant's  proceeding :  she 
made  no  objection  to  it ;  and  such  acquiescence  has,  in  many  cases,  been  held 
equivalent  to  a  license :  Neale  dem.  Leroux  v.  Parkin,  1  Esp.  230 ;  Doe  denl. 
Winckley  v.  Pye,  1  Esp.  366 ;  Doe  dem.  Foley  v.  Wilson,  11  East,  56 ;  Doe 
dem.  Shepard  v.  Allen,  3  Taunt.  78. 

Lord  Denman  C.  J.  Great  research  and  ingenuity  have  been  shown  in 
arguing  this  case ;  but  it  will  not  be  necessary  to  enter  into  a  consideration  of 
the  doctrines  which  have  been  discussed,  as  I  think  the  letters  before  us  do 
not  establish  the  license  relied  upon  by  the  defendant.  The  consent  to  the 
making  of  a  window  ought  to  have  been  express ;  but  no  express  consent 
♦5491  aPPears*  *°  nave  "€€n  given-  I*  might,  perhaps,  have  been  a  proper 
-"  question  to  be  submitted  to  the  jury  upon  the  whole  case,  whether  the 
plaintiff  did  or  did  not  agree  to  the  making  of  the  window ;  but  the  case  having 
been  put  into  such  a  form  at  the  trial,  as  brings  it  before  the  court  for  their 
opinion  upon  the  construction  of  the  letters,  we  must  decide  it  upon  that.  Now 
on  reading  the  letter  of  the  defendant's  wife,  it  does  not  appear  that  a  license 
is  or  has  been  asked  for  any  purpose  beyond  that  of  placing  a  ladder  in  the 
plaintiff's  grounds.  It  may  be,  that  if  the  plaintiff  had  cautiously  spelt  the 
letter,  she  might  have  discovered  that  something  more  was  intended  by  the 
request;  but  if  the  same  words  had  been  used  in  conversation,  she  would 
probably  not  have  discovered  that  intention;  nor  does  it  appear  by  her  answer 
that  she  did  so  here.  (His  Lordship  then  read  the  plaintiff's  letter.)  The 
extent  of  the  plaintiff's  communication  is,  that  ehe  permits  a  ladder  to  be 
placed,  and  the  caution  which  she  gives,  against  injuring  the  shrubs,  has 
reference  to  that  only.  Another  letter  of  the  plaintiff  has  been  referred  to, 
but  that  was  written  after  the  whole  matter  had  come  to  a  conclusion,  and 
cannot  have  any  weight.  I  think,  therefore,  that  no  such  consent  was  given 
to  the  making  of  this  window,  as  authorized  the  defendant  to  pull  down  the 
wall  by  which  it  was  obstructed ;  and  that  on  this  short  ground  the  rule  must 
be  discharged. 

Littledale  J.  There  might  have  been  some  evidence  to  go  to  the  jury, 
of  a  license  to  make  the  window,  but  I  think  the  letters  themselves  do  not 
show  such  a  license.  It  is  true  that,  in  the  first  letter  of  the  defendant's 
*5501  w^e>  B^e  P°'nts  out  tne  °bject  °f  ner  asking  *leave  to  place  the  ladder ; 
->  and  it  may  have  been  necessary  that,  for  the  purpose  of  acquiring  a 
right  to  enjoy  the  window  unobstructed,  she  should  obtain  leave  to  make  it : 
but  the  plaintiff  was  not  likely  to  know  her  own  legal  rights  in  this  respect; 
and  the  consent  which  she  in  fact  gave,  had  reference  merely  to  the  placing 
of  the  ladder.  The  only  observation  added  in  giving  it,  regards  the  mischief 
that  may  be  done  to  the  shrubs.  Beliance  has  been  placed  upon  the  plaintiff's 
rabsequent  letter,  in  which  ehe  says,  "  without  knowing  exactly  the  situation 
in  which  your  window  would  be  placed,  I  unfortunately  complied  with  your 
request ;"  but  what  was  that  request  ?  Only  to  be  permitted  to  place  a  ladder ; 
and  it  does  not  appear  that  any  other  request  was  brought  under  the  plaintiff's 
consideration.  If  the  defendant's  wife,  in  her  letter,  bad  specified  where  the 
window  was  to  be,  whether  it  was  to  be  large  or  small,  and  how  far  it  was 
likely  to  be  convenient  or  inconvenient,  the  parties  would  probably  have  entered 
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into  some  discussion  about  it  in  their  subsequent  correspondence    But  here 
the  only  consent  asked  or  given  relates  to  the  ladder. 

Taunton  J.  It  is  not  necessary  to  enter  into  the  questions  which  have 
been  raised  on  the  subject  of  easements  and  licenses,  because  I  think  that  the 
whole  of  this  case  depends  upon  the  first  two  letters ;  and  that  the  plaintiff's 
letter  did  not  convey  any  license  or  consent  to  the  throwing  out  of  this  window, 
whether  such  consent  be  matter  of  grant,  or  whether  it  be  merely  a  waiver  of 
rights,  which  is  a  question  of  a  very  refined  and  technical  nature.  The  whole 
request,  on  behalf  of  the  defendant,  was  only  to  have  the  ladder  placed,  in 
order  *that  the  work  then  in  progress  might  be  more  neatly  finished ;  1-1551 
the  motive  stated  for  the  request  is  an  entirely  different  matter :  it  is,  L 
fndeed,  implied  in  that  statement  that  the  defendant  means  to  throw  out  a 
window,  but  the  request  is  confined  to  the  placing  of  the  ladder ;  and  the 
consent  is  also  limited  to  that.  There  might  be  a  view  to  an  ulterior  object ;  hat 
it  is  not  to  be  even  taken  for  granted  that  the  plaintiff  approved  of  that  object, 
the  nature  and  extent  of  which  she  could  not  be  apprised  of;  for  nothing  had 
been  stated  to  her  of  the  length,  breadth,  height,  or  situation  of  the  intended 
window.  Another  letter  of  the  plaintiff  has  been  relied  upon ;  but  even  that 
seems  to  prove,  that  at  the  time  of  the  defendant's  application,  she  did  not 
know  precisely  where  the  window  was  to  be :  and,  at  all  events,  the  corre- 
spondence which  passed  at  that  time  did  not,  in  my  opinion,  amount  to  the 
assent  contended  for.  We  are  not,  therefore,  called  upon  to  consider  the  other 
points  of  the  case,  and,  least  of  all,  the  question  of  countermand ;  but,  upon 
that  subject,  the  observations  of  Mr.  Follett  respecting  the  case  of  Liggins  v. 
Inge,  7  Bing.  682,  tend,  I  think,  strongly  to  show,  that  if  there  was  a  good 
license  given  in  this  case,  it  was  not  countermanded  by  what  took  place  after 
wards.  There,  however,  a  parol  license  was  expressly  stated :  if  the  same  fad 
had  been  clearly  shown  here,  it  is  probable,  but  I  will  not  say  certain,  thai 
Mr.  Follett's  argument  on  this  part  of  the  case  would  have  been  found 
applicable. 

Williams  J.  concurred.  Rule  discharged. 
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Io  an  action  against  magistrates  for  an  act  done  in  the  performance  of  their  duty  ai 
such,  the  plaintiff  obtained  a  rale  of  court  to  remove  the  action  to  a  county  different 
from  that  in  which  it  was  brought ;  he  undertakiug,  by  the  rule,  to  pay  the  defend- 
ants' costs  of  the  removal.  The  defendants  obtained  a  verdict :  Held,  that  the 
defendants'  costs  of  the  removal  were  not  to  be  doubled,  under  st  7  Jac.  1,  c.  6,  and 
21  Jac.  1,  o.  12. 

This  was  an  action  against  justices  of  the  peace,  for  maliciously  and  without 
probable  cause  issuing  their  warrant,  and  causing  the  plaintiff  to  be  imprisoned. 
The  plaintiff  obtained  a  judge's  order  for  removing  the  cause  from  the  county 
of  the  borough  of  Gaermarthen,  in  which  the  action  was  brought,  to  Glouces- 
tershire, he,  the  plaintiff  undertaking  to  pay  to  the  defendants  the  extra  costs 
necessarily  occasioned  by  the  trial  being  had  at  Gloucester. (a)  On  the  trial, 
the  jury  found  a  verdict  for  the  defendant.  The  master,  in  his  taxation  of  tho 
costs  (under  stat.  7  Jac.  1,  c.  5,  and  21  Jac.  1,  c.  12,)  allowed  the  defendant 
double  costs  on  the  expenses  arising  from  the  cause  being  removed  to  Glouces- 
tershire, as  well  as  on  the  other  costs  of  the  cause. 

The  plaintiff  now  moved  in  person  for  a  rule  to  have  the  taxation  reviewed. 

Chilton  showed  cause  in  the  first  instance.  Supposing  the  order,  removing 
the  cause  to  Gloucester,  had  been  silent  on  the  subject  of  costs,  the  costs 

(a)  The  case  had  previously  been  removed  to  the  county  cf  Brecon.  See  Thomas  r. 
Saunders,  6  B.  &  Ad.  462. 
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~  Zjmug  from  the  removal  would  have  been  costs  in  the  cause,  and  therefore 
:  Zgj  mast  have -been  allowed*  as  double  costs.  The  defendants  cannot  be 
:  -  iced  in  a  worse  situation  by  a  condition  introduced  for  their  benefit. 
:  :  r,.  The  p/ainttff,  in  person,  in  support  of  the  rule.  The  ^condition 
\  '<  *  introduced  into  the  rule  for  removing  the  cause  was  merely  to  indent* 
I  l'j  the  defendants  as  to  the  expense  of  the  removal. 
~  tLord  Denman  G.  J.  The  costs  to  be  allowed  to  the  defendant,  as  to  the 
T  Lioval  of  the  cause,  are  those  which  are  necessarily  incidental  to  the  removal, 
j  \  the  double  of  those. 

z  ?  jHtlbdalb  J.  If  the  rule  for  removal  were  silent  as  to  the  costs  of 
-  ^joval,  perhaps  it  might  be  otherwise ;  but,  as  it  standB,  the  defendants  can 
1  j  be  indemnified  for  the  extra  expense. 
£'aunton  J.  I  think  the  meaning  of  the  phrase  "double  costs/'  in  the 
iate,  is,  that  the  ordinary  single  costs  should  be  doubled,  in  the  event  of  a 
^lict  passing  for  the  defendant,  or  the  plaintiff  becoming  nonsuit  or  suffer- 
~a  discontinuance*  The  enactment  relates  only  to  the  costs  incurred  in  the 
-nary  course  of  law.  The  extra  costs  occasioned  by  a  removal  are  not  in 
f  ordinary  course  of  law :  they  are  incurred  by  a  party  being  permitted  to 
j  the  cause  tried  in  a  county  which  is  not  the  regular  place  for  the  trial ; 
r  they  are  so  much  distinguished  from  the  ordinary  costs,  that  the  plaintiff 
?t  pay  them,  even  if  he  obtain  a  verdict ;  and  this  without  reference  to  the 
rote. 

JTilliams  J.    I  am  of  the  same  opinion.    The  extra  costs  are  merely  the 
Eitional  expenses. 

Ordered,  that  so  much  of  the  master's  taxation  as  allowed  double  costs 
-„  for  the  extra  expenses  be  set  aside ;  and  only  single  costs  allowed 
z  for  the  same. 


14]        *IN  THE  EXCHEQUER  CHAMBER, 

^  (Error  from  the  Court  of  King's  Bench.) 

'  DAT  v.  ROBINSON,  in  Error.    May  29rt. 

at  in  a  declaration  for  slander,  laid  the  words  as  follows : — "  Tou  hare  robbed  me 
»ne  shilling,  tan  money ;"  and  the  innuendo  explained  the  meaning  to  be,  that 
plaintiff  had  fraudulently  taken  and  applied  to  his  own  use  one  shilling  received 
aim  for  the  defendant,  being  the  produce  of  the  sale  of  some  tan  sold  by  the 
plaintiff  for,  and  as  serrant  to,  the  defendant ;  but  the  facts  stated  in  this  innuendo 
were  not  alleged  by  any  independent  averment  in  the  declaration :  Held,  that  the 
innuendo  was  bad,  as  introducing  new  facts ;  and  that,  without  the  innuendo,  the 
count  did  not  charge  words  actionable  in  themselves. 
There  were  good  counts  besfdes,  and  special  damage  was  laid  at  the  end  of  the  declara- 
tion.   Judgment  haying  been  entered  on  a  yerdict  with  damages  generally,  it  was  held 
ill  on  error  brought :  and 
The  court  of  error  awarded  a  yenire  de  novo. 

The  defendant  in  error  declared  below,  in  case,  against  the  plaintiff  in 
error.  The  first  count  of  the  declaration  stated,  that  the  plaintiff,  before,  Ac., 
had  been  retained  and  employed  by  and  in  the  service  of  the  defendant  as  his 
servant;  that  the  plaintiff,  before  and  at  the  time,&o.,  had  quitted  the  service 
of  the  defendant,  and  had  been  recommended  to,  and  was  likely  to  be  retained 
and  employed  by,  and  in  the  service  of,  one  Edward  Rawlins,  as  a  servant  for 
certain  wages,  &c. ;  yet  the  defendant,  well  knowing  the  premises,  but  con* 
triving  to  injure  the  plaintiff,  Ac.,  and  to  bring  him  into  publio  scandal,  Ac, 
with  and  amongst  all  hiB  neighbours,  Ac,  and  particularly  with  the  said 
Edward  Rawlins,  and  to  cause  it  to  be  suspected  and  believed  that,  whilst  he 
the  plaintiff  was  in  the  service  of  him  the  defendant  as  aforesaid,  he  the  said 
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plaintiff  had  therein  conducted  himself  dishonestly  and  unfaithfully,  and  had 
robbed  him  the  said  defendant,  and  that  he  the  said  plaintiff  was  a  dishonest 
and  disreputable  person,  and  was  therefore  unfit  to  be  employed  as  a  servant, 
and  to  prevent  the  said  Edward  Rawlins  from  retaining*  and  employ-  1**555 
ing  him  the  said  plaintiff  in  his  service,  as  he  otherwise  might  and  L 
would  have  done,  and  to  vex,  oppress,  Ac.  the  said  plaintiff,  in  a  certain  dis- 
course which  he,  the  defendant,  had  with  the  plaintiff,  of  and  concerning  him 
the  said  plaintiff,  in  the  presence  and  hearing  of  divers,  &c.  falsely  and  mali- 
ciously spoke  and  published  to,  and  of  and  concerning,  the  said  plaintiff,  these 
false,  &c.  words  following :  (that  is  to  say,)  "  You  "  /meaning  the  said  plain- 
tiff,) "have  robbed  me"  (meaning  himself  the  said  defendant)  u  of  a  shilling." 
The  second  count  did  not  vary,  in  the  introductory  part,  from  the  first,  but 
laid  the  words  as  follows  :  "  You"  (meaning  the  said  plaintiff)  "have  robbed 
me"  (meaning  the  said  defendant)  "of  1*.  tan  money"  (meaning  that  he, 
the  said  plaintiff,  had  fraudulently  and  wrongfully  taken  and  applied  to  his 
own  use  the  sum  of  It.,  being  part  of  a  certain  sum  of  money,  that  is  to  say, 
the  sum  of  6*.  6d.,  which  he  the  said  plaintiff  had  received  into  his  custody  aa 
the  servant  of  and  for  and  on  behalf  of  him  the  said  defendant ;  and  which 
said  moneys  were  so  paid  to  the  said  plaintiff,  for  and  on  account  of  him  the 
said  defendant,  as  and  for  the  produce  of  the  sale  of  a  certain  quantity  of  a 
certain  article  called  tan,  theretofore  sold  by  the  said  plaintiff,  for  and  on 
behalf,  and  as  the  servant  of  him  the  said  defendant,  and  for  which  said  sum 
of  6#.  6c?.,  he,  the  said  plaintiff,  as  such  servant  as  aforesaid,  was  accountable 
to  the  said  defendant.)  In  the  third  count,  the  colloquium  was  laid  to  be 
with  one  R.  B.,  and  the  words  as  follows  :  "  Robinson  "  (meaning  the  said 
plaintiff)  "  has  been  robbing  me"  (meaning  the  said  defendant)  "  of  tan 
money "  (meaning  *that  he  the  said  plaintiff,  had  robbed  him  the  r*cgg 
said  defendant,  of  certain  moneys  of  him  the  said  defendant,  which  L 
he  the  said  plaintiff  had  received  into  his  custody  sb  the  amount,  Ac. 
following  substantially  the  corresponding  innuendo  in  the  second  count,) 
"  and  has  also  robbed  George  Asptin's  desk  of  money  two  or  three  times  " 
(thereby  then  and  there  meaning  that  he,  the  said  plaintiff,  had  on  two 
or  three  several  occasions  feloniously  stolen  and  taken  away  divers  sums 
of  money  from  and  out  of  a  certain  desk  used  by  one  George  Asplin,  then  and 
there  being  also  a  servant  of  him  the  said  defendant,  and  which  said  sums  of 
money  were  then  and  there  the  property  of  him  the  said  defendant ;)  "  and  I" 
(meaning  himself  the  said  defendant)  "  have  sent  him "  (meaning  the  said 
plaintiff)  "  off"  (thereby  then  and  there  meaning  that  he,  the  said  defendant, 
tad  dismissed  and  discharged  him  the  said  plaintiff,  from  the  service  and  em- 
ploy of  him  the  said  defendant,  on  account  of  the  dishonest  and  unfaithful 
conduct  of  him  the  said  plaintiff.)  The  fourth  count  was  upon  a  colloquium 
with  R.  B.  as  to  the  tan  money  only,  with  the  innuendoes  as  in  the  third 
count.  The  fifth  count  was  upon  a  colloquium  with  divers  subjects,  &c.,  and 
the  words  were  laid  as  follows: — "Robinson"  (meaning  the  said  plaintiff) 
"broke  open  and  robbed  George  Asplin's  desk"  (meaning  that  he,  the  sail 
plaintiff,  had  feloniously  stolen  and  taken  away  aivers  sums  of  money  and 
other  articles,  from  and  out  of  a  certain  desk  used  by  and  in  the  possession  of 
one  George  Asplin.)  The  sixth  count  was  on  a  colloquium  with  one  J.  L., 
and  the  wordB  were  laid  as  follows : — "Ah  !  Mr.  Robinson,  indeed  1  He" 
(meaning  the  said  plaintiff)  "  has  been  ^robbing  me"  (meaning  him-  r*cc-T 
self  the  said  defendant:)  "and  I  have  sent  him  off"  (thereby  then  L  ' 
and  there  meaning  that  he,  the  said  plaintiff,  while  he  was  in  the  service  of 
him,  the  said  defendant,  had  robbed,  cheated,  and  defrauded  him,  the  said 
defendant,  and  that  by  reason  of  the  dishonest  and  unfaithful  conduct  of  him, 
the  said  plaintiff,  as  such  servant  as  aforesaid,  he,  the  said  defendant,  had  dis- 
missed, &c.  as  before.)  The  seventh  count  was  the  same  as  the  third,  except 
that  the  colloquium  was  laid  with  W.  J.    The  eighth  count  was  in  the  same 
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form,  on  a  colloquium  with  W.  J.,  and  the  words  were,  "  Robinson  has  robbed 
me"  (meaning  that  he,  the  said  plaintiff,  had  cheated  and  defrauded  him,  the 
?aid  defendant,  of  certain  moneys  which  he  the  said  plaintiff  had  received  into 
his  custody  as  the  servant  of  and  for  and  on  behalf  of  him  the  said  defendant.) 
It  was  charged  as  special  damage  at  the  end  of  the  declaration,  that,  by  means 
of  the  committing  of  the  said  several  grievances,  the  said  Edward  Rawlins, 
who  was  about  to  retain  the  plaintiff  as  servant  for  wages,  refused  to  do  so. 
The  defendant  pleaded  the  general  issue  to  the  whole,  and  a  justification  as  to 
part,  to  which  justification  the  plaintiff  replied  de  injuria.  Both  issues  were 
found  for  the  plaintiff;  and  the  jury  assessed  the  damages  generally  on  the 
whole  declaration.  Judgment  was  entered  up  for  the  plaintiff  in  the  Court  of 
King's  Bench. 

The  case  was  argued  before  Tindal  C.  J.,  Lord  Lyndhurst  C.  B.,  Park  J., 
Gaselee  J.,  Bosanquet  J.,  Bolland  B.,  Alderson  B.,  and  Gurney  B. 

Kdly  was  to  have  argued  for  the  plaintiff  in  error!  but  the  court  called  on 
the  other  side. 

♦5581  *^ati  f°r  *ne  defendant  in  error.  There  is  no  doubt  that  the  first 
J  count  is  good.  [Tindal  C.  J.  It  is  clearly  good,  according  to  Slow- 
man  v.  Dutton,  10  Bing.  402 ;  and  Tomlinson  v.  Brittlebank,  4  B.  &  Ad. 
630.  But  in  some  of  the  other  counts,  the  innuendoes  change  the  sense  of  the 
previous  words,  by  the  introduction  of  new  and  distinct  facts,  not  alleged  in 
the  inducement.  All  the  decided  cases  are  against  the  introduction  of  new 
facts  in  the  innuendo. (a)]  Admitting  the  innuendo  in  any  count  to  be  bad, 
it  may  be  rejected  as  surplusage ;  and  then  the  words  are  actionable  in  them* 
selves.(&)  [Tindal  C.  J.  That  rule  may  hold  good,  where  the  words  spo- 
ken import  in  themselves  a  criminal  charge,  and  the  innuendo  introduces  mat- 
ter that  is  merely  useless,  and  not  in  any  way  altering  the  nature  of  the 
charge,  whioh  the  words  themselves  would  import.  But  how  are  we  to  know 
that  tan  money  can  be  the  subject  matter  of  robbery  t  and  even  if  we  were  to 
take  notice  of  the  meaning  of  tan  money,  the  facts  introduced  in  the  innuen- 
does show  that  the  defendant  did  not  mean  to  impute  robbery,  but  embezzle- 
ment.] The  expression,  "  one  shilling  tan  money"  cannot  but  mean  something 
of  value ;  suppose  the  expression  had  been  "  one  shilling  pocket  money. 
[Alderson  J.  I  do  not  know  that  these  words  would  have  been  slanderous 
in  themselves  :  but  your  supposition  introduces  another  meaning  of  the  word 
rob/1  Park  J.  And  you  show  the  words  on  the  record  not  to  mean  rob- 
♦5591  ^y-J  ^e  innuendo  must  be  supported  or  rejected;  if  it  be  suppor- 
J  ted,4'  it  shows  a  good  cause  of  action ;  if  it  be  rejected,  there  is  a  simple 
charge  of  robbery,  which  is  slanderous.  And,  even  admitting  the  words  in 
every  count  not  to  be  actionable  in  themselves,  there  is  a  special  damage 
laid. 

Tindal  C.  J.  (after  conferring  with  the  other  judges).  The  special  damage 
is  stated  as  the  result  of  the  speaking  of  all  the  words  in  the  several  counts, 
not  of  the  words  stated  in  those  counts  only  which  are  good.  It  is  impossible 
therefore,  upon  this  general  finding  of  the  jury,  that  we  can  see  that  the  dama- 
ges have  been  given  in  respect  of  those  counts  only  which  are  good,  and  of  the 
special  damage  resulting  from  the  words  stated  in  those  counts.  Part  of  the 
damage  may  be  for  the  one  count,  and  part  for  the  other.  In  order,  there- 
fore, that  the  damages  may  be  ascertained  to  be  given  for  that  part  of  the 
declaration  which  is  free  from  the  objection  before  adverted  to,  we  think  a 
venire  de  novo  must  be  awarded.  Venire  de  novo  awarded. (c) 

(«)  See  Com.  Dig.  Action  upon  the  ease  for  defamation,  G.  8,  G.  10,  Bao.  Abr.  Slan- 
der, 8.  4,  (p.  807,  vol.  vii.  ed.  1832,)  De  Gbjby  G.  J.  in  R.  v.  Home,  2  Cowp.  684,  1 
Vln.  Abr.  Actions  [for  words].  I.  b. 

(6)  See  Corbet  o.  Hill.  Cro.  Eliz.  609,  and  Smith  v.  Cooker,  Cro.  Car.  612. 

(e)  See  2  Wmg.  Saund.  171  c.  note  (1)  to  Hambleton  r.  Veere. 
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*In  tbc  Matter  of  KING,  Gent,  One,  &c.,  and  TREDWELL.    [*560 
May  29rt. 

In  affidavits  filed  to  support  an  application  to  strike  an  attorney  off  the  roll  for  suffering 
an  unprofessional  person  to  carry  on  business  for  him  as  his  clerk,  contrary  to  22  6. 
2,  c.  46,  s.  11,  it  is  not  sufficient  to  state  facts  from  which  the  court  may  infer  that 
the  parties  shared  the  profits ;  the  prosecutors  must  state  their  belief  that  such  was 
the  case,  unless  the  facts  are  such  as  cannot  lead  to  any  other  conclusion. 

The  mere  fact  of  the  attorney  having  employed  an  unprofessional  person  to  carry  on 
business  for  him  as  his  clerk,  at  a  place  ninety  miles  distant  from  the  attorney's  own 
residence,  is  not  sufficient  ground  for  such  an  application. 

A  rule  had  been  obtained,  calling  upon  King  to  show  cause  why  be  should 
not  be  struck  off  the  roll  of  attornies  of  this  court  j  and  upon  Tredwell,  to 
show  cause  why  he  should  not  be  committed  to  the  prison  of  this  court  for 
such  term  as  the  court  should  think  fit,  pursuant  to  stat.  22  G.  2,  c.  46,  s.  11. 
The  rule  was  obtained  upon  affidavits,  stating  that  King  was  an  attorney, 
having  an  office  and  carrying  on  business  in  London :  that  an  office  was  opened 
last  year  in  King's' name,  at  a  house  in  Evesham,  Worcestershire;  that 
Tredwell,  who  was  an  auctioneer  and  accountant,  resided  on  the  premises ;  that 
King's  name  appeared  on  the  house  door,  and  likewise  the  inscription — 
"  Tredwell,  Auctioneer;'1  that  Tredwell  had,  in  several  instances,  served  pro- 
cess, written  letters,  and  taken  other  steps  in  law  proceedings,  sometimes 
stating  that  he  acted  for  King,  and  sometimes  using  expressions  of  a  more 
ambiguous  kind ;  and  that  King  did  not  (as  the  deponents  believed)  attend 
the  office  at  Evesham.  One  of  the  deponents  swore  that,  in  a  conversation  he 
had  had  with  Tredwell,  as  to  a  certain  writ  (among  others)  stated  to  have  been 
issued  by  King  and  served  by  Tredwell,  the  latter  said,  that  he  had  been 
obliged  to  do  what  he  had  done,  for  the  support  of  himself  and  his  family,  the 
attornies  of  Evesham  having  refused  to  employ  him ;  and  the  deponent  stated, 
that  he  had  no  doubt,  from  this  conversation,  that  Tredwell  had  caused  the 
said  writ  to  be  issued  for  his  own  *profit ;  but  nothing  further  was  r*5gi 
alleged  as  to  any  participation  of  profits  between  Tredwell  and  King.  *- 
The  affidavits  of  King,  Tredwell,  and  others,  in  answer,  admitted  that  King 
was  resident  in  London ;  but  stated  that  he  used  the  office  at  Evesham  as  a 
branch  office,  and  occasionally  attended  it,  and  that  Tredwell  acted  there  solely 
as  his  clerk,  and  had  never  transacted  business  there  for  his  own  profit  or  on 
his  own  account.     Evesham  is  more  than  ninety  miles  from  London. 

Sir  James  Scarlett  now  showed  cause,  and  contended,  that  the  affidavits  in 
support  of  the  rule  made  out  no  case,  as  they  neither  stated  a  participation  of 
profits  by  Tredwell,  nor  even  the  belief  of  the  deponents  that  he  had,  on  any 
occasion,  shared  the  profits  of  business  done. 

F.  Pollock,  contra.  It  is  sufficient  if  the  facts  stated  are  such  that  the  court 
can  have  no  doubt  of  the  unqualified  person  having  partaken  of  the  profits. 
In  the  case  In  re  Clark,  3  D.  &  R.  362,  which  was  a  similar  one  to  the  present, 
Abbott  C.  J.  said, — "  I  disclaim  for  myself  any  wish  to  proceed  in  a  case  like 
this,  upon  mere  suspicion ;  but  we  are  to  ask  ourselves  this  question  (which  is 
not  unfrequently  asked  in  summing  up  a  case  for  the  jury),  adverting  to  the 
evidence  before  us,  are  our  judgments  satisfied,  are  our  minds  convinced  that 
the  crime  charged  has  been  proved  to  our  satisfaction  and  conviction  ?  That 
conviction  may  arise  as  well  from  collateral  circumstances  as  from  direct  and 
positive  proof."  [Williams  J.  In  a  case  in  which  I  once  moved  for  a  crimi- 
nal information,  the  same  objection  was  taken  to  the  affidavits  as  that  which  is 
now  made.  I  said,  that  the  affidavits  presented  facts  to  the  court  from  which 
♦they  might  draw  their  own  inference ;  but  Holroyd  J.  answered,  that  r»5$2 
affidavits,  in  such  a  case,  were  insufficient,  if  they  did  not  state  the  L 
belief  of  the  deponents  that  the  parties  moved  against  had  acted  from  a  corrupt 
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motive;  unless  the  facts  sworn  to  were  such  as  could,  by  possibility,  lead  to 
only  one  conclusion. ](a) 

Lord  Denman  C.  J.  That  is  very  good  sense;  and  the  position  is  a 
stronger  one  than  the  present  case  requires.  Under  this  severe  and  summary 
statute,  one  would  wish  to  see  that  those  who  bring  the  parties  before  the  court 
are  really  persuaded  that  they  have  made  themselves  liable  to  the  penalties  of 
the  act  The  persons  applying  for  this  rule  ought  to  have  stated  their  belief 
that  the  profits  were  participated  in,  or,  at  least,  sufficient  grounds  for  such 
belief.  If  they  entertain  it  (and  it  will  not  be  contended  that  a  prosecutor 
ought  not  to  believe  the  truth  of  the  charge),  why  should  not  they  state  the 
fact  of  their  belief  on  oath  ?  It  was  held  in  Ex  parte  Garbutt,  2  Bing.  74, 
that  the  fact  of  an  attorney  having  stationed  a  "  jackal "  at  a  particular  place 
ires  not  sufficient  to  support  a  motion  of  this  kind ;  though  such  conduct  is 
more  within  the  mischief  of  the  statute  than  a  mere  participation  of  profits. 
The  foundation  of  the  rule  fails,  and  it  must  be  discharged. 

Littledaub  J.  concurred. 

Taunton  J.  I  am  of  the  same  opinion;  but  an  attorney  residing  in  Lon- 
don ought  not  to  employ  an  auctioneer,  at  a  distant  place,  to  carry  on  business 
as  his  clerk. 

Williams  J.  concurred.  Rule  discharged  without  costs. 

(a)  Bex  v.  Williamson,  S  B.  &  Aid.  582. 


*aaqi  *Tn°  KING  v.  The  Justices  of  the  West  Riding  of  YORKSHIRE. 
0WJ  May  29/A. 

(In  the  Matter  of  the  Aire  and  Calder  Navigation,  and  Lake  Lock  Railway 

Companies.) 

A  river  navigation  act  provided  that  no  proceeding  to  be  taken  in  pursuance  thereof 
should  be  removed  by  certiorari.  By  a  subsequent  statute  for  improving  the  same 
navigation,  it  was  enacted,  that  all  the  powers,  provisions,  exemptions,  rules,  reme- 
dies, regulations,  penalties,  forfeitures,  articles,  matters,  and  things  whatsoever,  con- 
tained in  the  former  act,  should  be  in  fall  force,  and  extend  to  and  be  applied  and 
enforced  as  to  that  act  and  the  matters  therein  contained,  in  as  full  a  manner  to  all 
intents  and  purposes  as  if  therein  re-enacted :  Held,  that  these  were  sufficient  words 
to  take  away  the  certiorari  on  proceedings  under  the  latter  act. 

By  the  latter  act  it  was  provided,  that  if  the  undertakers  of  the  navigation  could  not 
agree  with  any  parties  for  the  purchase  of  lands,  a  jury  should  be  summoned  to  the 
quarter  sessions,  who  should  assess  the  purchase  money  to  be  paid,  and  also  what 
other  separate  and  distinct  sums  should  be  paid  for  damages  before  then  sustained, 
or  for  the  future  temporary  or  perpetual  continuance  of  any  recurring  damages 
which  should  have  been  occasioned  by  putting  the  act  in  execution  ;  the  purchase- 
money  and  damages  to  be  assessed  separately ;  and  that  the  justices  in  session  should 
give  judgment  for  such  purchase-money,  or  recompense  as  should  be  assessed  by  such 
jury ;  which  verdict  and  judgment  should  be  binding  on  all  persons.  By  a  separate 
clause  it  was  provided  that  the  undertakers  should  not  be  obliged  to  receive  any 
complaint  of  damage,  unless  notice  were  given  them  within  six  months  after  the 
damage.  A  jury  summoned  to  assess  compensation  as  above  mentioned,  found  a 
verdict  of  6J.  for  value  of  the  land  taken;  present  damages,  nothing;  future 
damages,  2800/.  The  judgment  entered  up  recited  that  the  jury  had  assessed  6/.  for 
purchase-money,  and  no  separate  or  distinct  sum  for  damages  before  then  sustained 
by  the  execution  of  the  act ;  and  that  they  had  assessed  the  distinct  sum  to  be  paid 
for  the  future  temporary  or  perpetual  continuance  of  any  recurring  damages  whioh 
should  be  occasioned  by  putting  the  act  in  execution,  at  2800Z. ;  and  it  was  adjudged 
that  the  undertakers  should  forthwith  pay  the  6Z.,  and  the  2800/.  A  mandamus 
being  moved  for  to  the  justices  to  amend  the  judgment  by  striking  out  the  award 
of  2800/.,  it  being  contended  that  the  verdict  could  not  legally  take  effect  as  an 
award  of  present  damages  under  the  act,  none  having  yet  been  sustained :  Held, 
that  as  the  statutes  did  not  allow  a  removal  of  the  proceedings  by  certiorari,  the 
court  could  not  indirectly  bring  thom  under  review  by  a  mandamus. 
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The  land  taken  was  ground  upon  which  the  owners  had  laid  a  railway,  and  they  claimed 
to  have  their  damage  calculated  on  the  assumption  that  the  purchasers  would  so  use 
the  land  as  to  destroy  the  railway ;  the  latter,  however,  declaring  that,  to  avoid  doing 
so,  they  should  make  a  tunnel  The  damages  so  claimed  were  allowed  by  the  jury, 
as  '*  future  damages."  Quare,  whether  the  verdict  so  given,  and  entered  up  in  the 
judgment  as  above  mentioned,  waa  legal  ? 

A  bulb  had  been  obtained  calling  on  the  justices  and  clerk  of  the 
peace  of  the  West  Riding  to  show  cause  why  a  certiorari  should  not  issue 
to  remove  "into  this  court  the  judgment  pronounced  by  the  justices  r*e/u 
at  their  last  Christmas  quarter  sessions,  upon  the  verdict  of  a  jury  L 
impannelled  before  them,  under  the  statute  9  Gr.  4,  o.  xcviii.  (local  and  personal, 
public),  by  which  the  jury  assessed  (as  will  be  more  particularly  stated  here- 
after) certain  compensation  to  be  paid  to  the  proprietors  of  the  Lake  Lock 
Railway  by  the  undertakers  of  the  Airo  and  Calder  Navigation,  for  the  pur- 
chase of  land  by  the  latter  for  the  purposes  of  the  act ;  or  why  a  mandamus 
should  not  issue  to  the  said  justices  and  clerk  of  the  peace,  commanding 
them  to  enter  up  the  said  judgment,  or  otherwise  to  amend  the  entry  thereof, 
so  as  to  make  the  same  conformable  to  the  legal  effect  of  the  verdict  and  of 
the  statute,  by  striking  out  so  much  thereof  as  related  to  the  recompence 
assessed  for  prospective  damages,  and  the  payment  of  the  monies  so  assessed 
forthwith. 

By  the  abovementioned  act,  sec.  2,  the  undertakers  of  the  navigation  are 
empowered  to  make  certain  railways,  and  for  that  and  other  purposes  of  the 
act,  to  enter  lands,  and  set  out  such  parts  as  they  think  proper  for  making  the 
.proposed  ways,  &o.,  doing  as  little  damage  as  may  be,  and  making  satisfaction 
to  the  owners  of  such  lands  as  shall  be  taken  or  prejudiced,  in  manner  after 
mentioned.     Sec.  17  enacts,  that  after  any  lands  shall  be  set  out  for  making 
the  railways,  &c.,  it  shall  be  lawful  for  all  bodies  politic,  corporations,  tenants 
for  life  or  in  tail,  or  persons  having  any  other  partial  or  qualified  estate  or 
interest,  husbands,  guardians,  trustees,  &c.,  and  all  other  trustees  and  persons 
whomsoever,  not  only  for  themselves,  their  heirs,  and  successors,  but  also  for  the 
persons  in  reversion,  remainder,  &c.,  if  incapacitated,  and  for  their  cestui  r#cge 
que  trusts,  &c,  to  *con tract  with  the  undertakers  for  the  sale  of,  and  to  sell  *• 
and  convey  to  the  trustees  of  the  said  undertakers,  for  the  purposes  of  the  act, 
any  lands,  &c,  so  set  out.  By  sect.  20,  if  any  proprietor  shall,  for  fourteen  days 
after  notice  from  the  undertakers,  refuse  or  neglect  to  treat  with  them  for  the 
sale  of  lands,  &c.,  they  are  empowered  and  required  to  cause  a  jury  to  be  im- 
pannelled, &o.,  to  appear  at  some  quarter  session  for  the  county,  riding,  Ac., 
to  be  appointed  in  the  warrant  for  summoning  such  jury;  and  twelve  of  such 
jury  are  there  to  "  enquire  of,  assess,  and  ascertain  the  sum  or  sums  of  money 
to  be  paid  for  the  purchase  of  such  lands/'  &c.,  "and  also  what  other  separate 
and  distinct  sum  or  sums  of  money  shall  be  paid  by  way  of  recompence,  either 
for  the  damages  which  shall  or  may  before  that  time  have  been  sustained  as 
aforesaid/'  (by  the  execution  of  this  act)  "or  for  the  future  temporary  or 
perpetual  continuance  of  any  recurring  damages  which  shall  have  been  so 
occasioned  as  aforesaid,  and  the  cause  or  occasion  of  which  shall  have  been  only 
in  part  obviated  or  repaired  by  the  said  undertakers,  and  which  can  or  will  be 
no  further  obviated,  repaired,  or  remedied  by  them;  and  the  said  justices 
shall  accordingly  give  judgment  for  such  purchase  money  or  recompence  as 
shall  be  assessed  by  such  jury ;  which  said  verdict,  and  the  judgment  to  be 
thereupon  pronounced  as  aforesaid,  shall  be  binding  and  conclusive  to  all 
intents  and  purposes,  against  all  bodies  politic,  corporate,  or  collegiate,  and  all 
other  persons  whomsoever."    By  sect.  26,  the  undertakers  are  not  required  to 
receive  any  complaint  of  damage  sustained  in  consequence  of  the  act,  unless 
notice  shall  have  been  given  them  in  manner  thero  prescribed,  within  six 
calendar  months  *next  after  the  time  that  such  damage  shall  have  been  r*566 
sustained,  or  the  doing  thereof  shall  have  ceased.    By  sect.  27,  the  *■ 
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juries  are  required  to  award  the  compensation  for  the  value  of  lands,  Ac,  sepa- 
rately from  any  assessment  of  money  for  damages  sustained  or  to  be  sustained 
as  before  mentioned.  By  sect.  29,  the  verdicts  of  such  juries  are  to  be  kept 
by  the  clerk  of  the  peace  of  the  West  Biding,  among  the  records  of  the  quarter 
sessions  of  that  Biding,  and  are  to  be  deemed  records.  By  sect.  40,  it  is 
enacted,  that  on  payment  or  legal  tender  of  the  compensation  assessed,  (or 
upon  payment  into  the  bank  of  England,  in  certain  cases,)  but  not  sooner, 
unless  with  leave  of  the  proprietor,  it  shall  be  lawful  for  the  undertakers  to 
enter  upon  the  lands,  Ac.,  and  the  same  shall  from  thenceforth  become  their 
property  for  the  purposes  of  the  act  for  ever. 

By  a  former  act,  1  G.  4,  c.  xxxix.,  (local  and  personal,  public),  passed  to 
enable  the  undertakers  to  make  a  certain  navigable  cut  or  canal,  with  branches, 
which  act  gave  similar  powers,  and  contained  similar  provisions  as  to  the 
assessment  of  compensation  by  a  jury  to  those  in  the  statute  above-mentioned, 
it  is  enacted  (sect  117,)  "  That  no  proceedings  to  be  had  and  taken  in  pur- 
suance of  this  act,  shall  be  quashed  or  vacated  for  want  of  form,  or  be  removed 
\>y  certiorari,  or  any  other  writ  or  process  whatsoever,  into  any  of  his  Majesty's 
courts  of  record  at  Westminster  or  elsewhere.'1  Sect.  119,  enables  any  person 
thinking  himself  aggrieved,  to  appeal  to  the  quarter  sessions  against  any  order, 
judgment,  or  determination  of  any  justice  or  justices  of  the  peace,  relating  to 
any  matter  or  thing  in  this  act  mentioned.  And  by  the  statute  9  0.4,  o. 
icviii.  8. 1,  after  reciting  stat.  1  G.  4,  c.  xxxix.,  it  is  enacted,  that  that  act 
•5671  anc*  "  a^*  an(*  everY  *be  powers,  provisions,  exemptions,  rules,  reme- 
■"  dies,  regulations,  penalties,  forfeitures,  articles,  matters,  and  things 
whatsoever  therein  contained/'  (except  as  varied  by  this  act,  and  with  some 
other  exceptions  not  material,)  "  shall  be  and  are  hereby  declared  to  be  in  full 
force  and  effect,  and  shall  extend  to  and  be  used,  executed,  applied,  enforced, 
and  put  in  execution,  to  all  intents  and  purposes,  as  to  this  act,  and  the  several 
matters  and  things  therein  contained,  for  making,  completing,  preserving,  and 
maintaining  the  cuts,  canals,  railways/1  Ac,  "  and  works  to  be  made  by  virtue 
of  this  act,  and  for  carrying  the  several  purposes  of  this  act  into  execution,  in 
as  full,  ample,  and  beneficial  a  manner,  to  all  intents,  constructions,  and  pur- 
poses whatsoever,  as  if  the  same  had  been  severally,  separately,  and  respectively 
repeated  and  re  enacted  in  the  body  of  this  act,  and  made  part  thereof." 

The  undertakers  of  the  navigation,  having  occasion  to  make  a  railway  inter- 
secting that  of  the  Lake  Lock  Company,  proposed  (and  gave  legal  notice  of 
their  desire)  to  buy  of  them,  for  that  purpose,  eight  perches  of  the  land  over 
which  the  latter  railway  passed ;  intending,  as  they  afterwards  stated,  to  convey 
their  own  railway  beneath  it  by  a  tunnel.  A  jury  was  summoned  to  the  West 
Biding  sessions,  to  assess  compensation.  Upon  the  hearing  of  the  case,  the 
counsel  for  the  undertakers  represented  their  intention  as  above  stated;  but  it 
was  answered,  that  if  they  obtained  the  land,  there  was  nothing  to  prevent 
them  from  so  using  it  as  to  destroy  the  Lake  Lock  Company's  railway ;  and, 
therefore,  such  a  sum  ought  to  be  given  for  prospective  damage  as  would  com- 
pensate for  the  total  destruction  of  the  railway  at  that  point.  The  chairman, 
in  summing  up,  told  the  jury  to  pay  what  attention  they  thought  fit  to  the 
•5681  intentions*  of  the  undertakers  as  stated ;  but  observed,  that  he  did  not 
J  know  of  any  power  that  could  prevent  the  undertakers  from  letting 
down  the  Lake  Lock  railroad  and  destroying  it,  and  that  the  jury,  if  they 
thought  it  likely  that  such  would  be  the  case,  should  give  their  verdict  for  the 
full  value  of  the  said  railroad;  or  if  not,  then  for  such  a  sum  as  they  thought 
fairly  due  for  such  damages  as  they  considered  likely  to  arise.  The  jury  gave 
their  verdict  as  follows  :— 

"The  eight  perches  of  land  we  value  at  ....  £6. 

"  Present  damages Nothing. 

'•Future  damages j£2800." 
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The  counsel  for  the  undertakers  objected  to  the  verdict  as  illegal,  but  the 
objection  was  overruled.  The  judgment,  as  entered  up  by  the  clerk  of  the 
peace,  proceeded,  after  several  recitals,  to  state  the  verdict  of  the  jury,  awarding 
6/.  to  the  proprietors  of  the  Lake  Lock  Railway  for  the  land,  and  further 
stating  that  the  jury  do  also  "  ascertain  that  no  separate  or  distinct  sum  of 
money  should  be  paid  by  way  of  reoompence  to  the  said  proprietors,  for  the 
damages  before  that  time  sustained  by  the  execution  of  any  of  the  powers 
granted  in  and  by  the  said  act."  And  that  the  jury  do  "  assess  and  ascertain 
the  separate  and  distinct  sum  of  money  to  be  paid  by  way  of  recompence  to  the 
said  proprietors  of  the  Lake  Lock  Railway,  for  the  future  temporary  or  per- 
petual continuance  of  any  recurring  damages  which  shall  be  so  occasioned  as 
aforesaid,  and  the  cause  or  occasion  of  which  shall  be  only  in  part  obviated  or 
repaired  by  the  said  undertakers,  and  which  can  be  no  further  obviated, 
repaired,  or  remedied  by  them,  at  the  sum  of  2800/."  And  that  it  was  there- 
upon adjudged  that  the  undertakers  should  forthwith  pay  to  the  proprietors  of 
the  Lake  Lock  Railway,  6/.  for  the  ^purchase  of  the  eight  perches  of  r*Kao 
land,  "  and  also  the  sum  of  2800/.  for  the  future  temporary  or  perpetual  L 
continuance/'  Ac. ;  repeating  the  words  of  the  verdict  as  last  set  out.  The 
undertakers  tendered  the  67.  for  the  land,  but  contended  that  they  were  not 
liable  to  pay  the  2800/.  or  any  part  of  it,  until  some  damage  had  accrued  to 
the  Lake  Lock  Railway.  The  proprietors  of  that  railway  insisted  that  the 
undertakers  had  no  right  to  enter  upon  their  land,  not  having  paid  the  28067. 

Blackburn*  and  Dundat  now  showed  cause.  First,  the  certiorari  is  taken 
away  by  1  G.  4,  c.  xxxix.,  b.  117,  which  is  embodied  in  9  G.  4,  c.  xcviii.,  by 
the  first  section  of  that  act.  Then,  secondly,  an  attempt  is  made  to  avoid  the 
operation  of  that  clause  by  applying  for  a  mandamus  to  the  justices  to  enter 
up  the  verdict  according  to  what  is  assumed  to  be  its  legal  effect.  The  under- 
takers wish  to  have  the  decision  of  the  jury  reviewed  by  this  court ;  but  the 
act  9  G.  4,  o.  xcviii.  s.  20,  expressly  says  that  the  verdict  of  such  jury  and 
the  judgment  to  be  thereon  pronounced  "  shall  be  binding  and  conclusive,  to 
all  intents  and  purposes."  The  only  ground  shown  for  this  application  is 
excess  in  the  damages ;  that  was  a  matter  to  be  decided  at  the  sessions ;  and  if 
the  sessions  have  not  exceeded  their  jurisdiction,  this  court  cannot  interfere. 
These  are  acts  of  parliament  introduced  by  the  undertakers  themselves;  such 
acts  are  to  be  considered  (as  Lord  Eldon  said  in  Blakemore  v.  The  Glamorgan- 
shire Canal  Navigation,  1  Mylne  &  Keen,  162,)  "  in  the  light  of  contracts  made 
by  the  legislature,  on  behalf  of  every  person  interested  in  any  thing  to  be  done 
under  them :"  and  those  who  procure  them  to  be  made  must  be  held 
*to  a  strict  observance  of  them.  The  verdict  is  not  shown  to  be  r+ffQ 
erroneous.  The  Railway  Company  were  entitled  to  assume  that  the  *■ 
whole  of  the  land  would  be  taken  from  them  if  the  Navigation  Company 
obtained  the  right  to  it.  The  notice  originally  given  by  the  latter  was  of  an 
intention  to  take  the  land,  and  not  merely  to  make  a  tunnel. 

Sir  James  Scarlett,  F.  Pollock,  Miner,  Wiyhtman  and  P.  Eeywood, 
contra.  The  jury  had  no  right  to  assess  any  sum  for  damages  in  this  case. 
The  twentieth  section  of  9  G.  4,  c.  xcviii.,  empowers  juries  to  determine  only 
what  shall  be  paid  for  purchase-money,  and  for  damage  done,  and,  if  recurring 
damages  shall  nave  been  occasioned  which  the  undertakers  cannot  remedy,  to 
give  a  sum  which  will  cover  such  damage.  They  are  not  authorised  to  make 
a  speculative  award  for  damage  where  none  may  never  happen ;  but  if  a  par- 
ticular damage  has  been  occasioned,  which  by  its  nature  is  likely  to  produce 
injury  from  time  to  time,  they  may  then  give  reasonable  compensation ;  as,  fcr 
instance,  if  a  drain  has  been  obstructed,  Dy  reason  of  which  the  land  will  be 
overflowed  in  high  floods,  although  such  an  event  may  not  happen  for  several 
years.  Then,  supposing  the  jury  to  have  done  wrong  in  this  respect,  what  is 
the  remedy  ?  Sect.  1 17,  of  1  G.  4,  c.x  xxix.,  taking  away  the  certiorari,  is  not 
re-enacted  by  9  G.  4,  c.  xcviii ,  s.  1.     That  section  only  incorporates  the 
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powers  and  provisions  of  the  former  statute  so  far  as  to  keep  in  force  the  clauses 
necessary  for  the  making,  completing,  and  preserving  of  the  cuts,  railways,  and 
other  works  contemplated  by  the  new  act,  and  for  otherwise  carrying  the  pur- 
♦V711  P°ses  °^  tnafc  act  *nt0  exccuti°n-     At  all  events,  a  certiorari  cannot  *be 
aj  taken  away  by  doubtful  words.     Rex  v.  Terret,  2  T.  R.  735,  and  Rex 
v.  Abbott,  2  Doug.  553,  note,  are  cases  similar  to  the  present,  in  which  it  was 
held  that  enactments  in  prior  statutes,  taking  away  certiorari,  were  not  incor- 
porated in  subsequent  acts  by  general  clauses  of  reference.     The  clause  in  the 
twentieth  section,  which  makes  the  verdict  and  judgment  at  sessions  binding 
and  conclusive  "against  all  bodies  politic,  corporate,  or  collegiate,  and  all 
other  persons  whomsoever,"  is  introduced  for  the  purpose  of  making  such  de- 
cision available  against  bodies,  and  individuals  (as  infants,  femes  covert,  and 
others,)  who,  but  for  such  a  provision,  would  not  have  been  bound,  but  not  to 
render  a  judgment  conclusive,  which  is  invalid  in  itself.     If,  however,  the 
certiorari  is  taken  away,  a  mandamus  is  the  only  remedy,  and  ought  to  be 
awarded,  for  the  purpose  of  making  the  proceedings  conformable  to  law,  if  the 
clerk  of  the  peace  has  entered  a  verdict  which  is  absurd  and  contrary  to  the 
statute.    The  verdict,  if  entered  up  in  the  original  words,  would  have  been  a 
nullity  as  to  the  future  damages  :  the  defect  is  concealed  by  the  mode  of  entry, 
but  that  is  no  reason  that  the  mandamus  should  not  go.    [Williams  J.     A 
mandamus  goes  to  set  an  inferior  jurisdiction  in  motion,  where  it  has  refused 
to  entertain  the  subject-matter  in  question,  but  not  to  direct  them  as  to  doing 
a  particular  thing,  which  assumes  that  they  would  not  otherwise  do  it  accor- 
ding to  their  duty.    A  mandamus  goes  to  compel  overseers  to  make  a  rate, 
but  not  to  make  an  equal  rate.]     In  the  case  alluded  to, (a)  if  an  unequal  rate 
had  been  made,  the  parties  aggrieved  would  have  had  a  further  remedy 
*5721  *ky  appeal.    Here  there  is  no  further  remedy.    And  the  parties  making, 
J  this  application  do  not  call  upon  the  justices  to  exercise  a  judgment 
but  merely  to  do  a  ministerial  act.     Suppose  the  jury  found  a  verdict  for  10?., 
and  the  sessions  entered  a  verdict  and  judgment  for  20/.,  the  parties  could 
only  come  to  this  court  for  a  remedy,  and  the  case  would  be  like  the  present : 
it  could  not  be  said  that  the  court  ought  not  to  interfere.    The  jury  here  have 
negatived  any  present  damage,  and  therefore  the  words  of  9  O.  4,  c.  xviii.,  s. 
20,  "  the  future  continuance  of  any  recurring  damages  which  shall  have  been 
so  occasioned  as  aforesaid/'  are  totally  inapplicable,  and  that  part  of  the 
verdict  which  has  been  entered  up  as  founded  upon  them  is  inconsistent  with 
the  rest.    The  verdict  should  have  been  entered  either  in  the  words  used  by 
the  jury,  or  according  to  their  legal  effect.     It  was  not  necessary  here  that  the 
supposed  damage  should  have  been  assessed  prospectively,  for  it  is  clear  from 
9  G.  4,  c.  xcviii.  s.  26,  that  parties  injured  may  take  steps  for  obtaining 
compensation  under  the  act  at  any  time  when  damage  actually  accrues,  only 
giving  the  proper  notice.     [Williams  J.     It  is  certain  that  a  subsequent 
session  would  have  jurisdiction  to  do  what  you  now  require  ?]    They  would 
have  power  over  their  own  record,  at  least,  under  the  order  of  this  court ;  or 
if  it  were  necessary,  this  court  might,  perhaps,  remove  the  objection  by 
causing  continuances  to  be  entered.     It  may,  however,  be  the  proper  course 
that  the  mandamus  should  go  to  the  clerk  of  the  peace,  whose  duty  it  is  to 
fluke  up  the  record. 

Lord  Denman  C.  J.  The  first  question  is,  whother  a  certiorari  lies  in  this 
♦5731  CMe  '  ^D0  at**11*6  1  G-  4,  c.  xxxix.,  *bas  a  clause  taking  it  away  in 
J  the  strongest  and  most  general  terms.  [His  Lordship  here  read  the 
117th  section.]  Then  the  act  of  9  G.  4,  c.  xcviii.,  s.  1,  reciting  the  previous 
statute,  embodies  all  the  powers,  provisions,  exemptions,  rules,  remedies,  regu- 
lations, penalties,  forfeitures,  articles,  matters,  and  things  whatsoever,  therein 

(*)  8ee  Rex  v.  Barnstable,  1  Barnard,  K.  B.  187,  8.  C.  Foley's  Laws  of  the  Pcor  and 
Ctses,  p.  26,  3d,  ed. 
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contained.     It  is  impossible  to  say  that  the  provision  in  section  117,  of  the 
former  act  is  not  included  among  the  "  articles,  matters  and  things"  declared 
to  be  in  force  for  the  purposes  of  this.     Then,  can  we  supply  by  mandamus 
what  cannot  be  effected  by  certiorari  ?     When  this  application  was  first  made, 
the  amount  of  the  damages,  and  the  manner  in  which  the  case  was  left  to  the 
jury  by  the  chairman,  made  the  court  willing,  if  it  had  been  in  their  power, 
to  correct  the  proceeding  at  sessions.     I  should  have  been  happy  if  we  could 
have  done  so.     But,  in  the  first  place,  looking  to  the  nature  of  the  powers 
vested  in  this  court,  we  must  take  care  that  we  do  not,  by  a  side-wind,  repeal 
those  clauses  of  the  acts  in  question  by  which  the  certiorari  is  taken  away ; 
and  that,  in  my  opinion,  we  should  do,  if  we  granted  a  mandamus  for  over- 
hauling the  proceedings  at  sessions,  and,  in  effect,  if  we  thought  them  wrong, 
quashing  them.     And  then  another  question  is,  if  the  jury  have,  in  fact,  done 
any  thing  which  we  could  say  they  had  no  right  to  do.     Now  supposing  that 
there  is  an  item  which  they  have  improperly  taken  into  consideration,  either 
their  finding  as  to  that  must  be  regarded  as  a  part  of  the  ground  upon  which 
they  have  given  their  general  verdict,  and  therefore  is  inseparable  from  that 
verdict,  or  it  must  form  a  divisible  item.     If  it  is  to  be  looked  upon  as  merely 
showing  a  matter  improperly  taken  into  account  by  the  jury,  and  which  has 
had  the  *effect  of  raising  the  amount  of  damages,  it  is  clear  to  me  r^ji 
that  we  cannot  interpose  :  we  may  be  sorry  for  it;  but  the  jury  is  the  ■■ 
tribunal  to  which  these  parties  are  referred  by  the  act  which  they  have  them- 
selves procured,  and  they  must  abide  by  its  decision.    If,  on  the  other  hand, 
the  opinion  which  the  jury  have  expressed  as  to  this  item  is  to  be  considered 
as  a  distinct  part  of  their  verdict,  then,  assuming  it  to  be  unwarranted  by  the 
statute,  the  verdict,  so  far,  will  be  a  nullity,  and  will  produce  no  consequence; 
it  will  be  like  a  warrant  void  for  want  of  jurisdiction.    In  this  view  of  the 
case,  therefore,  there  can  be  no  necessity  for  the  court  to  interfere.    If  the 
finding  as  to  prospective  damage  be  a  nullity,  the  navigation  company  can 
enter  upon  the  land,  on  paying  the  61.,  without  the  assistance  of  the  court ;  if 
on  the  other  hand,  it  was  legal,  we  can  have  no  authority. 

Littledale  J.  I  have  not  the  least  doubt  that  the  certiorari  is  taken 
away  :  I  do  not  see  how  stronger  words  could  have  been  used  than  are  found 
in  9  G.  4,  o.  xcviii.,  s.  1.  Mr.  Dealtry  refers  us,  on  this  point,  to  a  similar 
case,  Rex  v.  Fell,  1  B.  &  Ad.  380.  To  grant  a  mandamus  would  be  in  effect 
compelling  the  justices  at  sessions  to  do  what  we  have  no  right  to  do  here, 
and  getting  rid,  by  a  side  wind,  of  the  clauses  which  take  away  the  certiorari. 
Independently  of  these  objections,  I  think  the  court  has  no  jurisdiction.  The 
justices  at  sessions  are  directed  to  give  judgment  for  such  purchase  money  at 
shall  be  assessed  by  the  jury.  What  right  have  we  to  say  that  they  shall  give 
judgment  according  to  what  is  *termed  the  legal  effect  of  the  verdict?  r*§7$ 
They  must  give  it  according  to  the  finding,  as  the  act  requires.  If  the  L 
assessment  of  future  damages  is  void,  as  to  which  I  give  no  opinion,  it  can  be 
treated  as  a  nullity. 

Taunton  J.  I  am  of  the  same  opinion.  I  have  no  doubt  that  the 
certiorari  is  taken  away.  As  to  the  objection  taken  to  the  entry  made  at 
sessions,  if  there  is  a  vice  in  the  proceedings,  it  appears  on  the  face  of  them, 
and  may  be  taken  advantage  of  hereafter  if  an  attempt  is  made  to  enforce  the 
full  compensation. 

Williams  J.  I  am  of  the  same  opinion,  and  I  wish  that  the  prospective 
finding  of  the  jury  may  prove  to  be  a  nullity.  The  certiorari  is  taken  away 
by  the  first  statute,  and  continued  to  be  taken  away,  if  I  may  use  the  expres- 
sion, by  the  second.  If  we  granted  a  mandamus  to  the  justices  it  would  be, 
not  to  exercise  a  discretion,  but  to  exercise  it  in  a  particular  manner.  And 
no  sufficient  authority  has  been  given  to  show  that  one  set  of  justices  in 
session  having  taken  upon  themselves  to  execute  the  act,  others,  at  a  sub- 
sequent session,  can  revoke  their  proceeding. 


575] 


1  Adolphus  &  Ellis.  275 


Lord  Dinman  G.  J.,  and  Littledals  and  Taunton  Js.,  desired  to  be 
understood  as  not  deciding  whether  the  verdict  was  a  nullity  or  otherwise. 

Kale  discharged. 


♦576]  'FERGUSON  v.  SPRANG.      May  80. 

On  demurrer  to  a  declaration  framed  on  a  contract  which  is  in  terms  a  purchase  of  an 
annuity  of  201.  for  sixty  years,  for  the  price  of  200/.,  the  court  will  not  infer  usury. 

Declaration,  in  debt,  stated  that  by  indenture  between  defendant  and 
plaintiff,  dated  23d  of  March  1833,  defendant  in  consideration  of  200/.,  the 
receipt  whereof,  and  that  the  same  was  in  full  for  the  purchase  of  the  annuity 
or  clear  yearly  sum  of  20/.,  therein  mentioned,  defendant  thereby  acknowledged, 
the  said  defendant  did  give,  grant,  bargain,  sell,  and  confirm  to  plaintiff,  his 
executors,  Ac.,  for  the  term  of  sixty  years  to  be  computed  from  the  day  of  the 
date  of  the  indenture,  one  annuity  or  clear  yearly  rent-charge  of  20/.,  to  be 
charged  and  chargeable  upon,  and  issuing  and  payable  out  of,  certain  messu- 
ages, Ac. ;  to  have,  hold,  receive,  &e.  the  same  to  plaintiff,  his  executors,  Ac. 
thenceforth  for  and  during  the  term  of  sixty  years,  by  even  half-yearly  pay- 
ments, on  Ac.  in  every  year,  the  first  half-yearly  payment  to  be  made  on  the 
19th  of  February  next  ensuing  the  date  of  the  indenture.  And  defendant,  for 
himself,  his  heirs,  executors,  Ac.,  did  covenant  to  plaintiff,  his  executors,  Ac. 
that  he,  defendant,  his  heirs,  Ac.  should  and  would  well  and  truly  pay  to 
plaintiff,  his  executors,  &c.  during  all  the  said  term  of  sixty  years,  the  said 
annuity  or  yearly  rent  charge  of  20/.,  Ac.     General  demurrer  and  joinder. 

A' Beckett,  in  support  of  the  demurrer.  This  contract,  if  upheld,  will  give 
the  plaintiff  more  than  5  per  cent.,  and  his  principal  by  the  end  of  the  sixty 
yean.  In  Doe  dem.,  Grimes  v.  Gooch,  3  B.  A  Aid.  666,  Bayley  J. 
*5771  "distinguished  between  annuities  for  life  and  annuities  for  years ;  and 
J  sneaking  of  the  latter  he  said, — "  There  is  no  case  in  which  such  an 
annuity  has  been  held  not  to  be  usurious,  where,  on  calculation,  it  appeared 
that  more  than  the  principal,  together  with  legal  interest,  is  to  be  received.'1 
In  Fereday  v.  Wightwiok,  1  Rubs.  A  M.  50,  Sir  John  Leach  M.  R.  held  such 
an  annuity  to  be  usurious.  In  some  earlier  cases,  indeed,  as  Tanfield  v.  Finch, 
Cro.  Elii.  27,  S.  C.  1  And.  121.,  pi.  169,  a  contrary  doctrine  seems  to  have 
prevailed.  The  old  cases  are  collected  in  Comyn  on  Usury,  part  i.,  ch.  2, 
sect.  5,  page  42,  Ac. ;  and  in  some  of  them  a  contract  for  an  annual  payment 
for  a  definite  time,  not  being  expressly  upon  a  loan,  seems  to  have  been  con- 
sidered necessarily  a  fair  purchase.  But  the  present  is,  in  fact,  a  contract  to 
repay  a  loan  of  200/.,  by  120  instalments  of  10/.  In  Holland  v.  Pelham,  1 
Cr.  A  J.  580,  Bay  lev  B.  said,  that  to  make  the  transaction  in  question  not  a 
loan,  the  principal  should  be  in  hazard,  as  between  the  borrower  and  lender. 
This  cannot  be  pretended  here.  In  Murray  v.  Harding,  2  W.  Bl.  862,  De 
Grey  C.  J.  said  that,  to  constitute  an  usurious  contract,  there  must  be  a 
loan,  and  illegal  interest :  and  he  showed  that  a  real  hazard  was  necessary 
to  prevent  the  transaction  from  being  a  loan.  Now  here  the  principal  is  in 
oo  danger,  and  iB  to  be  repaid  at  all  events.  It  is  true  that  in  Doe  dem. 
Grimes  v.  Gooch,  3  B.  A  Aid.  664,  it  was  left  to  the  jury  to  say  whether  the 
contract  was  usurious ;  but  there,  as  it  was  urged  in  argument,  the  contract 
was,  on  the  face  of  the  deeds,  a  fair  purchase :  here  the  objection  is  on  the 
&cc  of  the  indenture  set  forth  in  the  declaration ;  and,  therefore,  the  question 
ia  properly  raised  by  demurrer. 

*57g1      *  Piatt  contra.    This  is  not  a  loan.    In  Doe  dem.  Grimes  v.  Gooch, 
J  3  B.  A  Aid.  664,  it  was  found  by  the  jury  that  the  contract  was  sub- 
stantially a  loan.    (Taunton  J.    I  have  always  understood  the  distinction  to 
he  between  transactions  in  which  the  principal  was  risked,  and  those  in  which 
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it  was  not  risked ;  how  is  it  risked  here  ?]  The  existence  of  risk  certainly  is 
one  circumstance  from  which  the  non-usurious  nature  of  the  contract  may  be 
inferred  ;  hat  the  converse  is  not  necessarily  true.  It  must  he  admitted  that 
there  is  no  risk  in  the  present  case.  But,  on  the  record,  nothing  appears 
besides  a  purchase  of  sums  to  be  paid  annually.  There  is  no  legislative  pro- 
vision making  such  an  annuity  usurious.  The  defendant,  at  the  most,  ought 
to  have  pleaded  that  the  grant  was  usurious,  as  a  fact  to  go  to  a  jury.  Even 
a  plea,  that  in  consideration  of  a  payment  of  2002.,  the  defendant  had  agreed 
to  grant  20?.  per  annum  for  sixty  years,  would  be  bad,  for  want  of  a  positive 
averment  of  usury. 

A' Beckett  in  reply.  In  Marsh  v.  Martindale,  3  B.  &  P.  154,  a  contract 
was  held  to  be  usurious,  where  the  jury  found  the  facts  of  the  transaction,  and 
negatived  a  knowledge  of  the  illegality  by  the  plaintiff;  and  Lord  Alvanley 
C.  J.,  in  his  judgment,  refers  to  an  opinion  of  Eyre  C.  J.,  that  the  mere 
length  of  the  date  of  a  bill  afforded  a  presumption  that  it  was  a  cover  fur  a 
loan.  In  Fereday  v.  Wightwick,  1  Buss.  &  M.  50,  it  was  sworn  that  the 
contract  was  for  an  annuity ;  and  yet  the  transaction  was  held  by  the  Master 
of  the  Bolls  to  be  usurious. 

Lord  Denman  C.  J.  The  question  is,  whether  there  ought  to  be  a  plea 
averring  usury,  so  that  the  court  *ehould  be  bound  to  notice  the  fact.  miq 
The  Master  of  the  Bolls  unites  the  functions  of  judge  and  jury ;  but  *- 
we  cannot  assist  an  equivocal  state  of  facts.  It  appears  to  me  that  the  trans- 
action is  not,  on  the  face  of  it,  necessarily  void.  Instalments  are  made  pay- 
able for  a  long  course  of  years,  and  interest  will  be  due  on  all  that  remains 
unpaid.  The  effect  of  this  is  a  matter  of  calculation,  upon  which  the  opinion 
of  a  jury  should  be  taken.  If  they  were  to  find  the  transaction  to  be  merely  a 
cloak  and  device  for  usury,  it  would  be  bad ;  but  it  would  be  otherwise,  if 
they  said,  looking  to  the  value  of  the  annuity  granted,  that  the  transaction 
was  a  bond  fide  contract  for  an  annuity.     The  court  cannot  determine  this. 

Littledale  J.  I  do  not  say  what  a  jury  might  find,  if  issue  were  joined 
on  a  plea  of  usury.  But  we  cannot  say  that  the  deed  is,  on  the  face  of  it, 
usurious.  It  is  clear  that  the  plaintiff,  as  he  does  not  receive  back  his 
principal,  is  entitled  to  more  than  five  per  cent,  per  annum.  In  a  certain 
number  of  years  that,  as  fixed  by  the  present  agreement,  may  amount  to  more 
than  the  principal  with  five  per  cent.  But  we  cannot  take  judicial  notice  that 
the  money  ultimately  received  will  exceed  the  principal  and  legal  interest. 

Taunton  J.  For  a  long  time,  the  impression  on  my  mind  was  the  reverse 
of  my  present  opinion.  I  accede  to  the  suggestion  of  my  brother  littledale. 
The  purchase  money  is  parted  with.  At  the  end  of  the  sixty  years,  there  is 
an  end  of  both  purchase  money  and  interest.  The  creditor  is  therefore  entitled 
to  receive  more  than  what  would  be  legal  interest  on  a  loan  *of  so  r+$Q 
much.  The  objection  is  that,  in  the  sixty  years,  this  payment  of  20/.,  *- 
would  produce  more  than  the  principal  and  interest.  But  the  court  cannot 
judicially  calculate  the  excess ;  it  is  matter  for  a  jury. 

Williams  J.  concurred.  Judgment  for  the  plaintiff. 


CUMBEBLAND  v.  PLANCHE.    May  30. 

A  person  to  whom  the  copyright  of  *  dramatic  piece  has  been  assigned,  previously  to 
and  within  ten  years  of  the  passing  stat  3  &  4  W.  4.  o.  15,  (10th  Jane  1883),  is  « 
assignee  within  that  clause  of  the  act  which  gives  to  the  author's  assignee^  in  the  case 
of  a  dramatic  work  published  within  ten  years,  the  sole  liberty  of  representing  it 

Action  upon  the  case.  Issue  haying  been  joined,  an  order  was  made  by 
Parke  J.,  under  stat.  3  &  4  W.  4,  c.  42,  s.  26,  by  consent  of  the  parties, 
that  the  facts  should  be  stated  for  the  opinion  of  the  court  in  a  special  case; 
which  was  as  follows :— 
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The  plaintiff  is  a  bookseller  and  publisher  in  London.  The  defendant  is  the 
author  of  a  farce,  called  the  Greeneyed  Monster,  composed,  printed,  and  pub- 
lished within  ten  years  before  the  passing  of  the  act  3  &  4  W.  4,  c.  15,  (royal 
assent,  10th  June  1833,)  entitled  "An  act  to  amend  the  laws  relating  to 
dramatic  literary  property."^) 

♦5811      *^n  ^e  ^rat  °*  November  1828  the  defendant,  by  an  instrument 
'  under  seal  (a  copy  of  which  was  annexed  to  this  case,)  assigned  to  the 
plaintiff  for  a  valuable  consideration  all  his  right,  title,  and  interest  whatsoever 
in  the  copyright  of  the  said  farce. 

Previously  to  that  assignment,  the  defendant  duly  granted  to  the  proprietors 
of  the  Haymarket  Theatre  for  a  valuable  consideration  the  right  of  represen- 

*5821  tw8  *^e  ^"^  ^arce  at  ^at  theatre,  an(*  tDe  8ame  had  keen  ^frequently 
*■  represented  and  performed  there,  a  manuscript  copy  of  the  said  farce 
having  been  delivered  by  the  defendant  to  the  said  proprietors  for  that  pur- 
pose; which  circumstances  were  known  to  the  plaintiff  before  he  contracted 
with  the  defendant  for  the  purchase  of  the  said  copyright.  But  the  defendant, 
alter  granting  the  right  of  representation  at  the  Haymarket  Theatre,  still 
possessed  the  right  of  representing  or  authorising  the  representation  of  the 
farce  at  any  other  theatre  at  his  pleasure. 

After  the  passing  of  the  act  above-mentioned  (and  within  twelve  months 
before  the  commencement  of  this  suit,)  the  defendant,  claiming  to  be  the  per- 
son entitled  by  virtue  of  the  act,  without  the  consent  of  the  plaintiff,  caused 
the  said  farce  to  be  represented  for  profit  at  a  place  of  dramatic  entertainment 
in  England  other  than  the  Haymarket  Theatre. 

The  plaintiff  admitted  that,  before  the  passing  of  the  said  act,  printed 

(a)  The  first  section  of  the  act  is  as  follows : — "  Whereas,  by  an  act  passed  in  the 
fifty-fourth  year  of  the  reign  of  his  lato  Majesty  King  George  the  Third,  intituled 
An  act  to  amend  the  several  acts  for  the  encouragement  of  learning,  by  securing  the 
copies  and  copyrights  of  printed  books  to  the  authors  of  such  books  or  their  assigns,  it 
was  amongst  other  things  provided  and  enacted,  that  from  and  after  the  passing  the 
said  act,  the  author  of  any  book  or  books  composed,  and  not  printed  or  published,  or 
which  should  thereafter  be  composed  and  printed  and  published,  and  his  assignee  or 
assigns,  should  have  the  sole  liberty  of  printing  and  reprinting  such  book  or  books  for 
the  full  term  of  twenty-eight  years,  to  commence  from  the  day  of  first  publishing  the 
tune,  and  also  if  the  author  should  be  living  at  the  end  of  that  period,  for  the  residue 
of  his  natural  life:  And  whereas  it  is  expedient  to  extend  the  provisions  of  the  said 
set;  be  it  therefore  enacted  by,  &c,  That  from  and  after  the  passing  of  this  act,  the 
author  of  any  tragedy,  comedy,  play,  opera,  farce,  or  any  other  dramatic  piece  or  enter* 
tainment,  composed  and  not  printed  and  published  by  the  author  thereof  or  his  assignee, 
or  which  hereafter  shall  be  composed,  and  not  printed  or  published  by  the  author 
thereof  or  his  assignee,  or  the  assignee  of  such  author,  shall  have  as  his  own  property 
the  sole  liberty  of  representing,  or  causing  to  be  represented,  at  any  place  or  places  of 
dramatic  entertainment  whatsoever,  in  any  part  of  the  United  Kingdom  of  Great  Britain 
tad  Ireland,  in  the  Isles  of  Man,  Jersey,  and  Guernsey,  or  in  any  part  of  the  British 
dominions,  any  such  production  as  aforesaid,  not  printed  and  published  by  the  author 
thereof  or  his  assignee,  and  shall  be  deemed  and  taken  to  be  the  proprietor  thereof ;  and 
that  the  author  of  any  such  production,  printed  and  published  within  ten  years  before 
the  passing  of  this  act  by  the  author  thereof  or  his  assignee,  or  which  shall  hereafter 
be  so  printed  and  published,  or  the  assignee  of  such  author,  shall,  from  the  time  of 
passing  this  act,  or  from  the  time  of  such  publication  respectively,  until  the  end  of 
twenty-eight  years  from  the  day  of  such  first  publication  of  the  same,  and  also,  if 
the  author  or  authors,- or  the  survivor  of  the  authors,  shall  be  living  at  the  end  of 
that  period,  during  the  residue  of  his  natural  life,  have  as  his  own  property  the  sole 
Bberty  of  representing,  or  causing  to  be  represented,  the  same  at  any  such  place  of 
dramatic  entertainment  as  aforesaid,  and  shall  be  deemed  and  taken  to  be  the  proprie- 
tor thereof:  Provided  nevertheless,  that  nothing  in  this  act  contained  shall  prejudice, 
alter,  or  affect  the  right  or  authority  of  any  person  to  represent  or  cause  to  be  repre- 
sented, at  any  place  or  places  of  dramatic  entertainment  whatsoever,  any  such  produc- 
tion as  aforesaid,  in  all  cases  in  which  the  author  thereof  or  his  assignee  shall,  previously 
to  the  passing  of  this  act  have  given  his  consent  to  or  authorized  such  representation, 
hut  that  such  sole  liberty  of  the  author  or  his  assignee  shall  be  subject  to  such  right  or 
authority." 
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dramatic  copyright  pieces  were  constantly  represented  at  different  theatres 
without  the  consent  of  any  person,  and  the  consent  of  the  assignee  of  the 
copyright  of  such  dramatic  pieces  was  not  necessary,  and  was  not  given  or 
required,  to  the  representation ;  and  pieces  performed  and  not  printed  were 
sometimes  surreptitiously  obtained  for  the  purpose  of  representation  at 
theatres,  and  represented  without  consent,  in  the  country,  but  not  in  London 
or  within  ten  miles  thereof. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff,  by 
virtue  of  the  said  assignment,  was  the  assignee  of  the  author  within  the 
meaning  of  the  act,  and  entitled  to  the  liberty  of  representing  the  said  farce  at 
places  of  dramatic  entertainment,  subject  to  *the  right  or  authority  of  r*eoo 
the  proprietors  of  the  Haymarket  Theatre  to  represent  the  farce  there.  L 
If  the  court  should  be  of  opinion  that  the  plaintiff  was  such  assignee,  it  was 
agreed  that  judgment  should  be  entered  for  the  plaintiff  for  one  shilling 
damages  j  but  if  the  court  should  be  of  a  contrary  opinion,  a  nolle  prosequi 
was  to  be  entered. 

The  assignment,  of  which  the  copy  was  annexed  to  the  case,  was  of  all  the 
author's  right,  &c.  in  the  copyright  of  the  farce,  and  of  an  opera,  with  the 
songs  and  printed  stock  thereof,  and  of  all  and  every  the  defendant's  right, 
title,  and  interest  whatsoever  in  the  copyrights  of  another  farce,  and  another 
dramatic  piece,  "  to  have  and  to  hold  the  aforesaid  four  copyrights  to  the  said 
John  Cumberland,  his  executors,  &c.  as  his  and  their  absolute  property." 

F.  Pollock  for  the  plaintiff.  There  are  two  questions  in  this  case  :  first, 
whether  the  assignee  of  the  author  have  the  same  rights  as  the  author  him* 
self  would  have  had  j  secondly,  whether  the  author  could  have  prevented  the 
representation  of  the  piece  at  any  other  than  the  Haymarket  Theatre.  The 
first  section  of  stat.  34  4W.4.  c.  15.,  gives  to  the  author,  or  his  assignee,  the 
sole  right  of  representation,  subject  to  any  permission  given  by  the  author,  or 
his  assignee,  previously  to  the  passing  of  the  act.  In  the  present  case,  there- 
fore, tho  author  or  his  assignee  had  the  sole  right  of  representation,  subject  to 
the  permission  granted  to  the  Haymarket  Theatre.  Then  is  the  plaintiff  the 
author's  assignee,  in  the  sense  in  which  the  word  is  used  in  the  statute  ?  The 
first  section  recites  stat.  54  G.  3.  c.  156,  s.  4.,  and,  in  the  part  recited,  assig- 
nee must  mean  assignee  of  the  copyright,  for,  at  the  time  of  ^passing  r*coj 
the  act  of  54  0.  3.,  there  was  nothing  else  to  assign.  Now  the  first  L 
seotion  of  stat.  8  &4  W.  4,  c.  15.,  must  use  the  word  " assignee,"  in  the 
enacting  part,  in  the  same  sense  in  which  it  is  used  in  the  recited  part  of  the 
former  act.  The  plaintiff  is  therefore  the  assignee  spoken  of  in  the  enactment 
of  the  latter  statute.  In  Colman  v.  TVathen,  5  T.  R.  245 ;  it  was  held  that  a 
dramatic  representation  was  not  a  publication  within  stat.  8  Ann.  c.  19. ;  and 
in  Murray  v.  Ellis  ton,  5  B.  &  Aid.  657;  the  representation  of  a  play  previously 
published  by  the  author,  was  held  to  be  no  cause  of  action.  Therefore,  *'  as- 
signee," at  the  time  of  passing  stat.  8  &  4  W.  4,  c.  15.,  could  mean  only  the 
assignee  of  the  right  of  publishing.  That  statute  also  expressly  includes  pro- 
ductions published  within  ten  years  before  the  passing  of  the  act,  by  the  author 
or  his  assignee :  but  such  assignee  could  be  assignee  of  no  more  than  the  copy- 
right. The  defendant  would  now  have  had  the  right  of  restraining  every  one 
from  representing  the  piece,  had  he  not  made  the  assignment,  or  given  the 
permission :  his  assignee  must  stand  in  the  same  situation,  subject  to  the  per- 
mission, which  gives  a  right  expressly  protected  by  the  act.  The  statute  mani- 
festly gives  the  same  right  to  author  and  assignee. 

Sir  James  Scarlett  for  the  defendant.  The  intention  of  the  late  act  was  to 
confer  a  new  privilege  upon  the  author.  That  privilege  cannot  have  been  as- 
signed away  by  the  author  before  he  possessed  it.  Tho  plaintiff  purchased 
merely  what  the  copyright  then  carried  with  it ;  and,  after  the  assignment, 
down  to  the  time  of  the  act  passing,  the  defendant  had  as  much  right 
to  represent  the  *piece  as  the  assignee,  or  any  other  person.  Then  the  r*^oc 
act  conferrred  a  new  privilege,  which  the  assignee  of  the  old  privilege   *• 
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claims  for  himself.  The  stat.  8  Ann.  e.  19,  8. 1.,  gave  fourteen  years  exclu- 
sive liberty  of  printing  and  publishing  to  the  author  of  books  thereafter  to  be 
published,  or  his  assignees;  the  stat.  41  G.  8,  e.  107.  s.  1.,  gave  another 
fourteen  years  to  the  author,  if  he  should  outlive  the  first  fourteen  years :  then 
stat  54  O.  3,  c.  156.  s.  4. (a)  extended  the  privilege  of  the  author  and  his 
assigns  to  twenty-eight  years  absolutely,  and  also,  if  the  author  outlived  thai 
period,  to  the  remainder  of  the  author's  life.  But  in  the  case  of  books  already 
published,  the  last-mentioned  act,  by  the  eighth  section, (&)  gave  the  benefit 
of  the  extension  of  copyright  to  the  authors  of  such  books,  and  not  to  the 
assignees.  [Lord  Den  man  C.  J.,  mentioned  Brooke  v.  Clarke,  1  B.  &  Aid. 
996;  and  White  v.  Oeroch,  2  B.  &  Aid.  298].  The  general  object  of  the  stat. 
3  &  4  W.  4,  e.  15.,  was  to  encourage  genius;  and  therefore  the  new  privilege 
♦5861  mu8t  b*ve  *>een  meant  to  be  conferred  *on  the  author.  In  the  statutes 
J  8  Ann.  c.  19.  and  54  Gr.  3,  c.  156.,  it  is  quite  clear  that  the  word 
assignee  must  denote  the  assignee  of  the  rights  which  those  statutes  respec- 
tively created ;  the  present  act  should  be  interpreted  in  the  same  way. 

F.  Pollock  in  reply.  The  inference  from  the  introduction  of  the  eighth 
section  into  the  54  G.  3,  c.  156.,  is  in  favour  of  the  plaintiff;  for  it  shows 
the  legislature  to  have  considered  that  the  author  of  a  work  previously  pub- 
lished would  not  have  the  extended  right  without  a  specific  enactment ;  and 
that,  otherwise,  the  assignees  would  have  taken  it  as  the  assignees  of  a  work 
printed  and  published  before  the  passing  of  that  act.  If  a  copyright  were 
assigned  since  the  late  act,  without  any  reservation,  it  would  carry  with  it  the 
right  of  representation.  The  general  object  of  the  statute  3  &  4  W.  4,  c.  15., 
was  to  protect  literary  property. 

Lord  Denman  C.  J.  It  appears  to  me  that  the  plaintiff  is  the  assignee 
spoken  of  in  the  late  act.  In  the  early  part  of  the  act,  this  is  the  kind  of 
assignee  spoken  of;  for  it  is  the  only  kind  there  could  then  be.  Had  such 
an  extension  of  the  principle  been  contemplated  as  that  for  which  the  defend- 
ant contends,  the  parties  might  have  made  a  distinction ;  but  the  assignee  here 
takes  the  whole  right  of  the  author.  And  in  the  run  of  ten  years,  tihs 
will  not  injure  authors;  for  they  will  sell  for  a  price  including  the  new 
privilege.  The  interest  of  the  author  is  certainly  that  which  is  principally 
regarded  in  the  statute ;  but  we  cannot  stretch  the  meaning,  so  as  to  put 
different  interpretations  upon  the  word  "  assignee"  in  different  parts  of  the 
statute. 

♦5871  *Littlkdai.b  J.  I  am  of  the  same  opinion.  The  assignee  of 
J  whom  the  act  speaks,  is  the  assignee  of  the  copyright, — a  person 
already  recognized  by  the  law.  By  the  words  "  not  printed  or  published  by 
the  author  thereof  or  his  assignee,"  the  assignee  of  the  copyright  must  be 
meant.  So  again,  in  the  words  "  the  author  of  any  such  production,  printed 
and  published  within  ten  years  before  the  passing  of  this  act  by  the  author 
thereof  or  his  assignee,"  the  meaning  must  be  the  same.  We  cannot,  there- 
fore, say  that  "assignee"  means  the  assignee  of  the  privilege  created  by  the 

(*)  See  recital  in  stat.  8  &  4  W.  4  c.  15,  s.  1,  ante,  p.  680,  note,  (a) 
(b)  The  eighth  section  is  as  follows : — "  And  whereas,  it  is  reasonable  that  authors 
of  books  already  published,  and  who  are  now  living,  should  also  hare  the  benefit  of  the 
extension  of  copyright ;  Be  it  farther  enacted,  That  if  the  author  of  any  book  or  books 
which  shall  not  have  been  published  fourteen  years  at  the  time  of  passing  this  act  shall 
be  living  at  the  said  time,  and  if  such  author  shall  afterwards  die  before  the  expiration 
of  the  said  fourteen  years,  then  the  personal  representative  of  the  said  author,  and  the 
assignee  or  assigns  of  such  personal  representative,  shall  have  the  sole  right  of  printing 
and  publishing  the  said  book  or  books  for  the  farther  term  of  fourteen  years  after  the 
expiration  of  the  first  fourteen  years :  provided  that  nothing  in  this  act  contained  shall 
affect  the  right  of  the  assignee  or  assigns  of  such  author  to  sell  any  copies  of  the  paid 
book  or  books  which  shall  have  been  printed  by  such  assignee  or  assigns  within  the 
first  fourteen  years,  or  the  terms  of  any  contract  between  such  author  and  such  assignee 
«r  assigns." 
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act  The  author  may,  perhaps,  lose  some  privileges  by  this  construction ;  bat 
it  seems  to  me  that  the  legislature  intended  to  give  the  right  of  representation 
to  the  person  entitled  to  the  copyright. 

Taunton  J.  concurred. 

Williams  J.     I  am  of  the  same  opinion.     We  have  a  determinate  meaning 
necessarily  given  to  the  word  in  the  early  part  of  the  act. 

Judgment  for  the  plaintiff 


♦WILLIAM  HAMBLYN  DAVIES,  anTnfant,  by  JOHN  DA  VIES,  p,,M 
his  Father  and  next  Friend,  v.  MARY  WILLIAMS,  Widow,  JANE  I  0W 
WILLIAMS,  Spinster,  JOHN  WILLIAMS,  GEORGE  WILLIAMS, 
LOUIS  BARREE,  and  ELIZABETH,  his  Wife,  formerly  ELIZABETH 
WILLIAMS,  Spinster,  and  SARAH  WILLIAMS,  Spinster,  an  Infant 
May  30. 

A.  settled  lands,  of  which  he  was  seised  in  fee,  to  soch  uses  as  he  should  appoint  by 
deed  or  will,  and,  in  default  of  appointment,  to  the  use  of  himself  for  life,  with 
remainder  over.  Afterwards  A.  devised  all  his  real  estate  whatsoever  and  whereso- 
ever, and  all  his  estate,  right,  title,  and  interest  therein,  and  all  leasehold  premises 
whatsoever,  to  which  he  might  be  at  the  time  of  his  decease  entitled,  and  all  his 
household  furniture,  money,  &c.,  and  all  other  his  real  and  personal  estate  whatso- 
ever and  wheresoever,  upon  certain  trusts.  At  the  time  of  making  the  will,  and  also 
at  the  time  of  his  death,  A.  was  seised  in  fee  of  lands  besides  those  subject  to  the 
power :  Htld,  that  the  devise  was  not  a  good  execution  of  the  power. 

The  Vice-Chancellor  sent  the  following  case  for  the  opinion  of  this  court:— 
Michael  Williams,  being  seised  in  fee  of  the  messuage  and  hereditaments 
next  mentioned,  by  indentures  of  lease  and  release,  bearing  date  respectively 
the  23d  and  24th  days  of  March,  1800,  the  release  being  made  between  the 
said  Michael  Williams  of  the  first  part,  John  Williams  Mansfield  of  the  second 
part,  and  Samuel  Bennet  of  the  third  part,  in  consideration  of  the  natural  love 
and  affection  which  he  the  said  Michael  Williams  had  to  Thomas  Williams 
and  Mary  Davies,  then  Mary  Williams,  his  children  by  Mary  his  late  wife 
deceased,  and  for  portioning  and  making  a  provision  for  them  in  the  lifetime 
of  the  said  Michael  Williams,  and  for  settling,  conveying,  and  assuring  of  the 
capital  messuage  or  dwelling-house,  garden  and  premises  thereinafter  men- 
tioned, with  the  appurtenances,  to  the  uses,  and  upon  the  trusts  thereinafter 
mentioned,  as  for  the  nominal  consideration  therein  mentioned,  granted  and 
♦released  unto  the  said  John  Williams  Mansfield,  and  to  his  heirs  and  p^gg 
assigns,  all  that  capital  messuage  or  dwelling-house  and  garden  There  *- 
followed  the  description  of  the  parcels) :  to  hold  the  same  premises  and  the 
appurtenances  unto  the  said  John  Williams  Mansfield,  his  heirs  and  assigns 
for  ever,  to  the  use  of  the  said  Samuel  Bennet,  his  executors,  administrators, 
and  assigns,  for  the  term  of  500  years  thenceforth  next  ensuing,  upon  certain 
trusts  thereinafter  declared,  which  Were  for  raising  the  sum  of  400/.  to  be 
paid  to  the  said  Thomas  Williams  and  Mary  Davies,  then  Mary  Williams,  at 
the  time  therein  mentioned,  and  which  said  sum  has  since  been  paid  off  and 
discharged,  and  the  said  term  of  500  years  duly  surrendered ;  and  from  and 
after  the  expiration  or  other  sooner  determination  of  the  said  term  of  500  years, 
and  in  the  mean  time  subject  thereto,  the  said  messuage  and  premises  were,  by 
the  now  stating  indenture  of  release,  limited  to  the  use  of  such  person  or 
persons,  and  for  such  estate  and  estates,  either  absolutely  or  conditionally,  and 
upon  such  trusts,  and  for  such  intents  and  purposes,  and  under  and  subject  to 
such  powers,  provisoes,  conditions,  and  limitations,  and  with  such  remainders 
over,  and  subject  to  such  charges  or  sums  of  money,  as  he  the  said  Michael 
Williams,  at  any  time  or  times  thereafter  during  his  natural  life,  by  any  deed 
or  deeds,  writing  or  writings,  to  be  by  him  sealed  and  delivered  in  the  presence 
of,  and  attested  by,  two  or  more  credible  witnesses,  or  by  his  last  will  and 
testament  in  writing,  or  any  writing  purporting  to  be  his  last  will  and  testa- 
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men*,  to  be  by  him  signed,  sealed,  published,  and  declared  in  the  presence  of, 
and  attested  by,  three  or  more  credible  winesses,  or  by  any  codicil  or  codicils 
*5901  tn€Teunto  annexed  or  declared  part  of.vthe  same,  *should  direct,  limit, 

•*  appoint,  devise,  give,  or  dispose ;  and  in  default  of  such  direction,  limi- 
tation, appointment,  devise,  gift,  or  disposition,  and  as  to  such  part  or  parts 
of  the  said  premises  whereof  no  such  direction,  limitation,  appointment,  devise, 
gift,  or  disposition  should  be  made,  and  until  such  direction,  &c.  (if  any  should 
be  made)  should  take  effect,  and,  in  case  any  such  should  be  made,  when  and 
so  soon  as  the  several  uses,  trusts,  estates,  and  interests  thereby  directed,  Ac., 
should  respectively  end  and  determine,  to  the  use  of  the  said  Michael  Williams 
for  his  life ;  and  after  his  decease  to  the  use  of  the  said  Thomas  Williams  and 
Mary  Davies,  and  Mary  Williams,  as  tenants  in  common  in  tail,  with  cross- 
remainders  between  them  in  tail ;  remainder  to  the  use  of  the  said  Michael 
Williams,  his  heirs  and  assigns  for  ever. 

The  said  Thomas  Williams  died  in  February  1811,  and  in  the  lifetime  of 
the  said  Michael  Williams,  without  issue,  leaving  the  said  Mary  Davies,  then 
Williams,  surviving  him,  and  no  recovery  was  suffered  by  the  said  Thomas 
William*  of  the  hereditaments  comprised  in  the  said  indenture  of  release. 

After  the  date  and  execution  of  the  said  indenture  of  release,  the  said 
Michael  Williams  intermarried  with  the  defendant  Mary  Williams,  by  whom  he 
had  five  children;  namely,  the  defendants  Jane  Williams,  John  Williams, 
George  Williams,  Elizabeth  Barree,  and  Sarah  Williams ;  and,  on  the  18th 
of  January  1818,  the  said  Michael  Williams  made  his  last  will  and  testament 
in  writing,  which  was  signed,  sealed,  published,  and  declared  by  him  in  the 
presence  of,  and  was  attested  by,  three  witnesses.  And  the  said  will  so  far  as 
♦5Q11  **  relates  to  real  estates,  is  in  the  words  following  : — "I  give,  *devise, 

-*  and  bequeath  all  my  real  estate  whatsoever  and  wheresoever,  of  or  to 
which  1  or  any  person  or  persons  in  trust  for  me  am,  or  is,  or  are  seized  or 
entitled  for  any  estate  of  freehold  or  inheritance  in  possession,  reversion, 
remainder,  or  expectancy,  with  their  and  every  of  the  appurtenances  thereto 
belonging,  and  all  my  estate,  right,  title  and  interest  therein,  and  also  all 
leasehold  premises  whatsoever  of  or  to  which  I  or  any  person  or  persons  in 
trust  for  me,  am,  or  is,  or  are,  or  shall,  or  may  be  at  toe  time  of  my  decease, 
seized,  possessed  or  entitled,  for  any  term  or  terms  of  lives,  or  years  deterr 
minable  on  lives,  with  their  appurtenances,  and  all  my  estate  and  interest 
therein,  or  which  I  may  have  therein  at  the  time  of  my  decease,  and  also  all 
my  household  furniture,  plate,  linen  and  china,  stock  in  trade,  book  debts, 
sum  and  sums  of  money  and  securities  for  money,  and  all  other  my  real  and 
personal  estate  whatsoever  and  wheresoever,  unto  John  Rowland,  Thomas 
Bowen  and  Richard  Cragg,  their  heirs,  executors,  administrators  and  assigns, 
to  have  and  to  hold,  receive,  and  take  all  and  singular  the  said  real  and  per* 
sonal  estates  and  effects  hereinbefore  devised  and  bequeathed,  unto,  and  to  the 
use  of,  and  by  them,  the  said  J.  R.,  T.  B.,  and  R.  C,  their  heirs,  executors, 
4c,  according  to  the  different  natures,  tenure,  and  legal  qualities  thereof 
respectively ;  but,  nevertheless,  upon  the  trusts,  and  for  the  purposes  hereafter 
declared  of  and  concerning  the  same.11 

After  declaring  the  trusts  of  the  testator's  personal  estate,  which  were  for 
the  benefit  of  the  defendants,  Mary  Williams,  and  the  testator's  children  by 
*5921  ^er'  *^e  w'^  Pr0cee<*8  t°  direct :  "  And  as  to,  and  for,  and  concerning 

J  *all  and  singular  my  real  estate  hereby  devised,  it  is  my  will  that  the 
said  trustees  and  the  survivors  and  survivor  of  them,  and  his  heirs,  do  and 
shall  pay,  apply,  and  dispose  of  the  net  yearly  rents,  issues  and  profits  thereof, 
into  the  hands  of  my  said  dear  wife,  or  as  she  shall  by  note  in  writing  direct, 
or  otherwise  permit  or  authorise  her  to  receive,  take,  and  retain  the  same, 
without  account  or  controul,  so  long  and  during  such  time  as  she  shall  con- 
tinue my  widow  and  unmarried,  for  the  purposes  hereinbefore  directed  as  to 
the  dividends,  interest,  and  proceeds  of  my  said  personal  estate ;  but  in  case 
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my  said  dear  wife  shall  marry  a  second  husband,  then,  from  and  immediately 
after  such  second  marriage,  that  the  said  trustees  and  the  survivors  and  sur- 
vivor of  them,  and  his  heirs,  do,  and  shall  pay,  apply,  and  dispose  of  one  equal 
third  part  only  of  such  rents,  issues,  and  profits  of  my  said  real  estates  in  the 
hands  of  my  said  wife,  or  as  Bhe  shall  by  note  in  writing  direct  for  the  then 
residue  of  her  natural  life,  in  lieu,  bar,  or  satisfaction  of  all  such  dower, 
thirds,  and  widow's  estate,  as  she  shall  or  may  be  entitled  to,  of  and  in  all  or 
any  of  my  real  estate  which  I  have  been,  am,  or  shall,  or  may  be  seised, 
possessed,  or  entitled  to,  and  whereto  dower,  thirds,  or  widow's  estate  is 
incident ;  and  do  and  shall  lay  out  and  invest  the  remaining  or  other  two- 
third  parts  of  the  said  rents,  issues,  and  profits  in  government  or  real  security 
at  interest,  for  the  use  and  benefit  of  my  said  children  in  the  manner  herein- 
before directed  as  to  my  personal  estate ;  and  from  and  immediately  after  the 
decease  of  my  said  wife,  I  will  and  direct  that  the  said  trustees,  and  the  sur- 
vivors and  survivor  of  them,  and  his  heirs,  shall  stand  and  *be  seised  pt&go 
and  possessed  of  my  said  real  estate,  to  and  for  the  use  of  my  said  chil-  L 
dren  now  living,  and  hereinbefore  named  (being  the  testator's  said  children  by 
his  second  wife,  the  defendant  Mary  Williams);  and  all  and  every,  if  any 
other;  my  child  or  children  by  my  said  wife  hereafter  to  be  born,  share  and 
share  alike,  as  tenants  in  common,  and  their  several  and  respective  heirs,  end 
with  such  or  the  like  benefit  of  survivorship,  and  under  and  subject  to  such 
or  the  like  trusts,  powers,  provisions,  conditions,  and  declarations,  as  herein- 
before declared  and  contained  as  to  my  personal  estate,  or  as  near  thereto  as 
the  different  natures  of  the  said  estate  will  admit  of/1  The  case  then  set  out 
powers  of  leasing  by  the  trustees,  and  provisoes  for  making  their  receipts 
sufficient  discharges,  for  changing  trustees,  for  the  trustees  not  being  made 
chargeable  except  for  monies  actually  received,  or  for  wilful  neglect,  for  their 
reimbursement  of  necessary  expenses,  a  nomination  of  guardians  to  the  chil- 
dren of  the  second  marriage,  and  an  appointment  of  the  three  above  named 
trustees  as  executors. 

The  said  Michael  Williams  did  not  in  his  life  time  convey  away  the  rever- 
sion in  fee  limited  or  reserved  to  him  under  and  by  virtue  of  the  limitations 
contained  in  the  aforesaid  indenture  of  release,  but  was  seised  of  such  reversion 
at  the  time  of  making  his  said  will,  and  died  seised  thereof;  and  the  said 
Michael  Williams  was  previously  to  and  at  the  time  of  making  his  said  will, 
and  at  the  time  of  his  death,  also  seised  or  entitled  to  him  and  his  heirs,  for 
an  estate  of  freehold  and  inheritance  in  possession,  of  or  to  a  messuage,  dwel- 
ling-house, and  hereditaments,  not  comprised  in  the  said  indenture  of  release 
of  the  24th  of  March,  1800. 

♦The  testator  Michael  Williams  died   on  or  about  the  16th  of  rt&gi 
January,  1818,  in  the  lifetime  of  the  said  Mary  Davies,  formerly  Mary  L 
Williams. 

The  question  for  the  opinion  of  the  court  was,  whether  the  said  will  of 
Michael  Williams  operated  as  an  execution  of  the  power  contained  in  the  said 
indenture  of  release  of  the  24th  of  March,  1800. 

The  defendants  claiming  under  the  will,  their  counsel  began. 

Kindersley  for  the  defendants.  The  donee  of  the  power  was  absolute  owner 
of  the  fee  simple,  up  to  the  execution  of  the  indenture  of  24th  March,  1800. 
In  respect  of  the  absolute  power  of  disposition,  the  indenture  leaves  tho  same 
ownership  in  him  that  he  had  before,  subject  only  to  the  term  of  500  years, 
created  for  the  benefit  of  the  children,  Thomas  Williams  and  Mary  Davies, 
The  indenture  itself  provided  for  the  donee's  children  by  his  first  wife ;  and 
his  intention  was  to  provide  for  the  second  family  bv  the  will.  It  may,  perhaps, 
be  now  too  late  to  contend  that  general  words  of  disposition  amount  to  an 
execution  of  a  power,  if  the  devisor  has  any  real  estate  not  subject  to  the 
power,  to  which  they  may  be  referred;  Jones  v.  Curry,  1  Swanst  66 ;  Napier 
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v.  Napier,  1  Sim.  28;  Denn.  d.  Nowell  v.  Koake,  5  B.  &  C.  720  ;(o)  Doe  d. 
Reade  v.  Reade,  8  T.  B.  118.  On  the  other  hand,  where  a  man  has  a  mere 
power  of  appointment,  and  no  real  estate  not  subject  to  the  power,  the  words 
♦5951  "  *  ^ev'8e  ^  *mv  rea^  estate  to  A.,"  will  be  considered  an  execution 
J  of  the  power:  Lewis  v.  Lewellyn,  1  Turn.  &  Russ.  104;  Wallop  v. 
Lord  Portsmouth,  Sugd.  Pow.  Appx.  No.  11,  p.  762,  (5th  ed.,  1831) ;  Jones 
v.  Curry,  1  Swanst.  66. 

In  the  present  case,  it  is  true  that  the  devisor  was  possessed  of  a  real  estate, 
besides  that  which  was  subject  to  the  power;  but  this  he  has  devised  by  a 
distinct  clause  of  his  will.  He  first  devises  all  his  real  estates  whatsoever  and 
wheresoever,  in  the  fullest  terms ;  and  then,  by  a  subsequent  clause,  he  devises 
all  other  his  real  and  personal  estate  whatsoever  and  wheresoever.  The  early 
part  of  the  devise  is  sufficient  to  dispose  of  all  the  realty  which  is  not  subject 
to  the  power.  Then,  in  interpreting  the  latter  part,  the  construction  must  be 
the  same  as  if  there  had  been  no  real  estate  besides  that  subject  to  the  power; 
for  it  can  make  no  difference  as  to  the  principle  of  interpretation,  or  as  to  the 
effect  to  be  ascribed  to  the  latter  clause,  whether  the  testator  had  no  real  estate 
at  all,  or  whether,  having  such,  he  had  previously  disposed  of  it,  as  he  does 
here,  by  a  distinct  and  independent  devise.  It  is  as  if  there  had  been  a  distinot 
deed  passing  the  estates  not  within  the  power,  of  which  the  devisor  was  seised ; 
Or  as  if  the  earlier  clause  had  stood  by  itself  in  the  will,  and  the  latter  in  a 
crdicil. 

E.  J.  Lloyd  for  the  plaintiff.  The  devise  must  be  interpreted  independently 
of  the  circumstances  under  which  the  indenture  of  the  24th  of  May,  1800,  was 
made.  As  to  the  effect  of  the  devise  itself,  the  question  is  not,  which,  of  two 
*5961  *ntenti°ns>  *s  *ne  more  lively  to  have  been  ^entertained  by  the  devisor, 
J  but  whether  or  not  the  devisor  has  used  words  to  which,  in  the  opinion 
of  the  court,  no  other  intention  can  be  attributed  than  an  intention  to  execute 
the  power,  Andrews  v.  Emmot,  2  Brown  Ch.  C.  297 ;  nor  will  the  most  general 
words  of  disposition  be  a  sufficient  indication  of  that  intention,  if  the  devisor 
be  entitled,  as  owner,  to  other  property,  upon  which  such  general  words  may 
operate.  This  was  recognized  in  Dot  dem.  Nowell  v.  Roake,  2  Bing.  497,  504, 
in  which  all  the  previous  cases  are  collected.  This  criterion,  by  which,  as  is 
admitted  on  the  other  side,  the  effect  of  a  devise  in  regard  to  its  being  or  not 
being  an  execution  of  a  power,  is  to  be  determined,  is  not  satisfied  by  the  two 
general  clauses  of  disposition  contained  in  this  will.  There  is  no  more  reason 
for  saying  that  the  testator  intended,  by  the  first  clause,  to  dispose  of  the 
estate  of  which  he  had  the  ownership,  and,  by  the  latter,  of  that  which  is  the 
subject  of  the  power,  than  for  insisting  on  the  converse  of  that  proposition  ; 
and  the  two  clauses  amount  to  nothing  more  than  the  expression  (more  full, 
perhaps,  than  was  absolutely  necessary)  of  an  intent  to  dispose  of  ail  the 
estates  to  which  the  devisor  was  entitled.  There  is  no  authority  to  be  found 
which  can  be  said  to  be  decisive  of  the  present  case.  But  the  principle  which 
is  involved  in  the  decision  in  Hougham  v.  Sandys,  2  Sim.  95,  149,  is  applica- 
ble here.  In  that  case  a  person  who  was,  in  effect,  the  donee  of  a  power  over 
land,  and  was  also  seised  of  land  not  subject  to  the  power,  devised,  by  name, 
part  only  of  the  land  of  which  she  was  seised,  and  then  devised  all  other  her 
messuages,  lands,  tenements,  or  hereditaments,  and  all  other  her  real  and 
♦5971  ^ea8eQ0^  estates  whatsoever.  The  will  was  held  not  to  operate  as  an 
J  execution  of  the  power. 

Kindersley  in  reply.  There  were  not,  properly  speaking,  two  clauses  in  the 
devise  in  Hougham  v.  Sandys,  2  Sim.  95 :  the  sentence  was  one.  Besides, 
the  subject  of  the  power,  there,  was  money  to  be  laid  out  in  land ;  and  the 
endeavour  was  to  maintain,  that  this  was  referred  to  by  the  words  "  all  my 

(«)  Reversing  judgment  of  C.  P.,  reported  as  Doe  d.  Nowell  v.  Roake,  2  Bing.,  497; 
the  judgment  of  the  King's  Bench  affirmed  in  the  House  of  Lords,  6  Bing.  475. 
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real  estate."  Now  though,  for  some  purposes,  courts  of  equity  treat  such 
money  as  land,  yet  it  docs  not  follow  that  it  would  bo  referred  to  by  an 
appointor  under  the  words  "  real  estate."  Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent : — 

We  have  heard  this  case  argued  before  us  by  counsel,  and  are  of  opinion 
that  the  will  of  Michael  Williams  did  not  operate  as  an  execution  of  the  power 
contained  in  the  said  indenture  of  release. 

Penman. 

J.  LlTTLEDALE. 

W.  E.  Taunton. 
J.  Williams. 


•The  KING  v.  BROWNELL.     May  81rf.  [*598 

In  the  statute  45  Q.  3,  c.  92,  8.  8,  for  enforcing  the  appearance  of  persons  served  with. 

subpoena  in  one  part  of  the  United  Kingdom,  to  give  evidence  in  another,  the  "  parts" 

signified  are  England,  Scotland,  and  Ireland. 
Where  a  person  has  been  served  with  a  subpoena,  not  issued  from  the  crown  office,  to 

appear  and  give  evidence  at  quarter  sessions,  and  makes  default,  the  Court  of  King's 

Bench  cannot  attach  him  for  contempt,  either  by  its  general  authority,  or  by  virtue 

of  the  above  statute. 

A  rule  was  obtained  in  Hilary  term,  calling  on  William  Daniel  Brownell 
to  show  cause  why  an  attachment  should  not  issue  against  him  for  a  contempt 
in  not  attending,  pursuant  to  subpoena,  to  give  evidence  before  the  grand  jury 
of  the  county  of  Warwick,  at  the  quarter  sessions  for  that  county  (October, 
1833),  against  Frederick  Room,  on  a  bill  of  indictment  for  misdemeanor. 
The  rule  was  drawn  up  on  reading  an  order  of  the  said  sessions  (made  on  the 
motion  of  counsel,  supported  by  affidavit),  whereby  the  clerk  of  the  peace  was 
directed  to  certify  the  default  of  the  said  W.  D.  Brownell  to  this  court;  and 
the  certificate  of  the  said  clerk,  under  his  hand  and  seal,  stating  that,  at  the 
said  sessions,  it  was  duly  proved,  to  the  satisfaction  of  the  court,  that  an 
indictment  was  preferred  at  those  sessions  against  Room  for  a  misdemeanor; 
that  Brownell,  who  was  the  keeper  of  the  prison  at  the  parish  of  Aston,  War- 
wickshire, was  a  material  and  necessary  witness  for  the  crown,  and  had  been 
duly  served(a)  with  a  subpoena  under  the  seal  of  the  Custos  Rotulorum,  to 
appear  and  give  evidence  before  the  grand  jury  at  the  said  sessions  upon  the 
said  indictment ;  that  he  attended  the  sessions  at  Warwick,  and  was  sworn  to 

five  such  evidence  to  the  grand  jury ;  that  he  was  called  upon  his  subpoena 
y  the  bailiff  attending  the  grand  jury,  but  refused  to  go  before   them, 
•and  quitted  the  town  without  leave  of  the  court,  in  consequence  r*roq 
whereof  the  bill  was  ignored.     The  signatures  of  the  clerk  of  the  peace  L 
to  the  order  of  sessions  and  certificate  were  verified  by  affidavit. 

Dundas  now  showed  cause.  This  application  is  grounded  on  the  statute 
45  Gr.  3,  o.  92,  s.  3.(6)    But  the  authority  there  given  to  the  Court  of  King's 

(a)  It  was  not  expressly  sworn  where  the  subpoena  was  served,  but  it  was  stated  by 
counsel,  in  the  argument  on  this  rule,  and  not  denied,  that  the  service  was  within  the 
jurisdiction  of  the  quarter  sessions. 

(6)  "  And  whereas  it  is  fit  to  provide  for  the  appearance  of  persons  to  answer  in 
eases  where  warrants  are  not  usually  issued,  and  to  give  evidence  in  criminal  prosecu- 
tions in  every  part  of  the  United  Kingdom ;  be  it  further  enacted,  That  the  service  of 
every  writ  of  subpoena,  or  other  process,  upon  any  person,  in  any  one  of  the  parts  of 
the  United  Kingdom,  requiring  the  appearance  of  Buch  person  to  answer  or  give  evidence 
In  any  criminal  prosecution  in  any  other  of  the  parts  of  the  same,  shall  be  as  good  and 
effectual  in  law,  as  if  the  same  had  been  served  in  that  part  of  the  United  Kingdom 
where  the  person  so  served  is  required  to  appear ;  and  in  case  such  person  so  served 
shall  not  appear  according  to  the  exigence  of  such  writ  or  process,  it  shall  be  lawful 
for  the  court  out  of  which  the  same  issued,  upon  proof  made  of  the  service  thereof,  to 
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Bench  does  not  extend  to  the  present  case.  The  statute  is  entitled  "  An  act 
to  amend  two  acts  of  the  thirteenth  and  forty-fourth  years  of  his  present 
majesty,  for  the  more  effectual  execution  of  the  criminal  laws,  and  more  easy 

Sprchending  and  bringing  to  trial  offenders  escaping  from  one  part  of  the 
sited  Kingdom  to  the  other,  and  from  one  county  to  another."  The  parts 
*fi001  °^  *tnc  United  Kingdom  referred  to  by  those  recited  acts  (13  G.  3,  c. 
DUUJ  31,  and  44  G.  8,  c.  92,)  are  Scotland  and  Ireland :  the  first  statute, 
passed  before  the  Union  with  Ireland,  was  "  for  the  more  effectual  execution 
of  the  Criminal  Laws  in  the  two  parts  of  the  United  Kingdom/'  and  refers 
distinctly  to  Scotland ;  the  second,  which  is  subsequent  to  the  Union  with 
Ireland,  and  is  "  for  the  more  easy  apprehending  offenders  escaping  from  one 
part  of  the  United  Kingdom  to  another,  and  also  from  one  county  to  another," 
relates  to  offenders  passing  from  Ireland  to  England  or  Scotland,  or  from  those 
countries  to  Ireland,  or  from  one  Irish  county,  &c.  to  another.  It  is  evident 
from  the  whole  context  of  the  present  statute,  and  from  the  third  section  par- 
ticularly, that  the  "parts  of  the  United  Kingdom"  are  there  spoken  of  in  the 
same  sense  as  in  the  previous  acts.  By  section  4,  it  ought  to  have  been 
proved  that  the  expenses  of  the  witness  were  tendered  to  him  when  he  was 
served  with  the  subpoena ;  but  that  point  need  not  be  insisted  upon.  The 
sessions  have  sufficient  power  to  check  offences  of  this  kind  without  the  aid  of 
the  statute :  they  may  fine  the  party,  though  absent,  for  the  contempt,  Bex  v. 
Clement,  4  B.  &  Aid.  218,  and  he  may  be  indicted  for  disobeying  the 
subpoena. 

M.  D.  Rill  contra.     The  process  of  indictment  is  too  tedious  to  afford  any 

Jractical  remedy  for  the  disobedience  of  witnesses.  It  was  decided  in  Hex  v. 
ting,  8  T.  R.  585,(o)  though  at  first  doubted,  that  this  court  might  attach 
for  disobeying  a  subpoena  to  give  evidence  in  an  inferior  court,  where  the 
*6011  8u^PCBna  naa*  issued  from  the  crown  "office ;  but  it  does  not  follow  this 
J  court  may  not,  in  the  exercise  of  its  general  jurisdiction,  enforce  obedi- 
ence to  any  subpoena  issued  by  competent  authority.  It  is  usual  (as  stated  in 
2  Nolan's  P.  L.  541,  note  4,  4th  ed.,  1825,)  to  obtain  a  crown  office  subpoena 
where  the  witness  lives  in  a  different  county  from  that  in  which  the  sessions 
are  held ;  but  it  is  not  the  practice  in  other  cases ;  and  it  would  be  very 
inconvenient,  especially  in  remote  counties,  if  a  crown  office  subpoena  were 
necessary,  or  if,  in  default  of  it,  this  court  could  not  enforce  the  jurisdiction 
of  the  court  below  in  case  of  disobedience.  As  to  the  statute  45  G.  3,  c.  92, 
8.  3.,  the  main  intention  there  certainly  appears  to  be,  to  enforce  the  attend- 
ance of  witnesses  residing  in  one  distinct  part  of  the  United  Kingdom,  on 
subpoenas  requiring  their  appearance  in  another ;  but  the  language  used  may 
go  beyond  the  main  intention,  and  the  statute  is  remedial,  and  to  be  largely 
construed.  The  statute,  however,  even  as  interpreted  on  the  other  side,  seems 
to  recognise  the  common  law  power  now  contended  for ;  since,  in  giving  a 
summary  power  of  punishment  in  the  cases  there  mentioned  (sect.  3.;,  it  pro- 
fesses to  make  the  service  of  a  subpoena  in  one  part  of  the  United  Kingdom, 
to  give  evidence  in  another,  as  effectual  as  if  the  same  had  been  served  in  that 
part  of  the  United  Kingdom  in  which  the  witness  is  required  to  appear.  But 
it  would  be  much  more  effectual  if,  in  the  case  of  a  subpoena  requiring  attend- 
ee satisfaction  of  the  said  court,  to  transmit  a  certificate  of  such  default  under  the  seal 
of  the  same  court,  or  tinder  the  hand  of  one  of  the  judges  or  justices  of  the  same,  to  the 
Court  of  King's  Bench  in  England,  in  case  such  service  was  had  in  England,  or  in  case 
Such  service  was  had  in  Scotland,  to  the  Court  of  Justiciary  in  Scotland,  or  in  case  such 
service  was  had  in  Ireland,  to  the  Court  of  King's  Bench  in  Ireland :  and  the  said  last- 
mentioned  courts  respectively  shall  and  may  thereupon  proceed  against  and  punish  the 
person  so  having  made  default,  in  like  manner  as  they  might  have  done  if  such  person 
had  neglected  or  refused  to  appear  in  obedience  to  a  writ  of  subpoena  or  other  process 
issued  out  of  such  last-mentioned  courts  respectively." 
(«)  See  Rex  v.  Dixon,  8  Burr.  1687. 
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ance  in  the  same  part  of  the  kingdom  in  which  it  is  served,  the  summary 
power  did  not  generally  exist.     There  is  no  reason  that  the  law  should  give 
such  a  power  where  the  subpoena  goes  to  a  distant  *place,  if  it  happens   r*gQo 
to  be  in  another  division  of  the  United  Kingdom,  but  withhold  it  if  L 
the  subpoena  be  served  at  a  neighbouring  place,  within  the  same  division. 

Lord  Denman  C.  J.  Supposing  that  the  practice  contended  for  already 
existed,  Mr.  Hill  has  given  good  reasons  in  support  of  it ;  but  I  think  it  has 
not  been  shown  that  we  possess  the  power  which  we  are  called  upon  to  use. 
It  is  said  that  this  court  has  a  general  authority ;  but  such  an  authority  must 
be  acted  upon  within  known  limits,  and  we  cannot,  however  convenient  it 
might  be,  give  ourselves  powers  which  have  not  hitherto  been  exercised.  It 
was  even  doubted,  in  Rex  v.  Ring,  8  T.  R.  585,  whether  this  court  could 
attach  for  disobedience  to  a  subpoena  from  the  crown  office,  where  there  wis 
no  proceeding  in  this  court.  There  is,  however,  a  mode  of  bringing  witnesses 
within  the  jurisdiction  of  this  court,  if  it  iB  thought  necessary,  by  applying  for 
a  subpoena  from  the  crown  office.  The  stat.  45  G-.  8,  c.  92,  s.  3,  is  clearly 
confined  to  the  case  of  witnesses  who  are  in  other  parts  of  the  United  King- 
dom, namely,  Scotland  and  Ireland,  or  required  to  appear  there.  [His  Lord- 
ship here  read  the  section  as  far  as  the  words,  "  required  to  appear/']  It  is 
said  that  this  recognises  the  general  power  relied  upon  in  making  the  present 
application.  But,  first,  I  cannot  say  that  I  should  be  willing  to  infer  a  power 
of  this  kind,  even  from  a  supposition  in  an  act  of  parliament  that  such  a  power 
existed ;  and,  secondly,  I  do  not  think  that  any  necessary  inference  of  the 
supposition  arises  here,  from  the  language  of  the  statute. 

♦Ltttledale  J.  As  to  the  general  authority  of  the  court,  if  it  r^gno 
could  have  been  shown  by  any  practice  hitherto  existing,  the  case  might  L 
have  been  different.  This  court  does  not,  in  practice,  interfere  by  attachment, 
unless  there  has  been  some  disobedience  of  a  rule  or  process  of  the  court, 
which  is  a  contempt  of  the  court  itself.  Those  who  wish  to  have  the  attend- 
ance of  witnesses  enforced  by  the  authority  of  this  court,  should  obtain  a  sub* 
poena  from  the  crown-office.  If  a  remedy  is  wanted  for  the  inconveniences 
which  have  been  pointed  out,  the  legislature  must  supply  it. 

Taunton  J.  Disobedience  to  a  crown-office  subpoena,  is  a  manifest  con- 
tempt of  the  authority  of  this  court;  disobedience  to  a  subpoena  from  quarter 
sessions  is  not.    I  am  of  opinion  that  we  cannot  interfere. 

Williams  J.  concurred.  Rule  discharged. 


The  KING  v.  PASSMAN  and  Others.    May  Sltf. 

Where  the  prosecutor  of  an  indictment  has  removed  it  by  certiorari,  and  there  is  n# 
irregularity  in  the  proceedings,  the  Court  of  King's  Bench  cannot,  upon  any  repre- 
sentation of  hardship  imposed  on  the  defendant,  oblige  the  prosecutor  to  pay  him  his 
costs  incurred  below. 

At  the  Middlesex  sessions,  in  December,  1833,  a  bill  was  found  against  the 
defendants  for  a  conspiracy,  on  the  prosecution  of  William  Whalley.  The 
defendants  put  in  bail,  and  gave  notice  of  trial  for  the  ensuing  sessions,  which 
began  on  the  16th  of  January,  1834.  They  appeared  at  the  sessions  house  on 
that  day,  having  instructed  counsel,  and  brought  several  witnesses  from  dis- 
tant counties;  but  shortly  before  the  sitting  of  the  court,  the  prosecutor, 
without  having  given  notice  of  such  intention,  lodged  a  certiorari  to 
♦remove  the  case  into  the  King's  Bench.  A  rule  of  this  court  was  mq± 
thereupon  obtained,  calling  upon  the  prosecutor  to  show  cause  why  he  *- 
should  not  pay  the  defendants  their  costs  of  preparing  for  trial  at  the  sessions, 
and  of  this  application.     The  indictment  was  still  depending. 

Sir  James  Scarlett  now  showed  cause.    There  is  no  sufficient  authority  for 
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this  application.  The  prosecutor  is  entitled  to  a  certiorari,  as  of  course,  and 
this  court  has  no  power,  either  by  statute  or  at  common  law,  over  costs 
incurred  before  the  proceedings  were  brought  here.     The  court  then  called  upon 

E-  V.  Lee,  contrk.  Bex  v.  Lewis,  4  Burr.  2456,  shows  that  a  certiorari, 
at  the  instance  of  a  private  prosecutor,  is  not  a  matter  of  absolute  right. 
[Lord  Dknman  C.  J.  That  would  be  immaterial  now ;  the  certiorari  has 
issued,  and  this  is  not  a  motion  for  the  purpose  of  imposing  terms  on  the 
prosecutor,  but  a  distinct  application.]  This  court  has  authority  over  the 
costs  in  the  court  below.  In  Jones  v.  Davies,  1  B.  &  C.  143,  where  a  cause 
had  been  improperly  removed  by  certiorari  from  the  great  sessions  for  Cardi- 
gan, it  was  held  that  this  court  acquired  a  jurisdiction  over  the  costs  below  by 
the  certiorari,  and  that  the  master  might  tax  them  as  he  does  in  other  oases. 
Costs  are  given  against  a  prosecutor  for  not  proceeding  to  trial  upon  an  indict- 
ment removed  by  certiorari,  Rex  v.  Bart  rum,  8  East,  269 ;  (recognised  in  Bex. 
v,  Watton,  4  Gar.  &  P.  280,)  and  there  is  equal  reason  for  allowing  them 
here,  though  it  is  true  that,  in  the  cases  last  cited,  the  costs  granted  do  not 
♦6051  aPPear  to  nave  Deen  tQO0e  incurred  before  the  ^certiorari.  At  all 
J  events,  the  oourt,  in  this  case,  might  quash  the  certiorari,  unless  the 
prosecutor  would  consent  to  pay  costs. 

Lord  Denman  C.  J.  The  court  has  no  power  to  grant  this  rule.  In  Jones 
v.  Davies,  1  B.  &  C.  143,  the  certiorari  had  been  unlawfully  sued  out :  it  is 
not  easy  to  distinguish  whether  the  court  thought  themselves  entitled  on  that 
account  to  impose  payment  of  costs  upon  the  prosecutor,  or  whether  they  felt 
justified  in  doing  so  for  any  other  reason.  But  here,  the  prosecutor  having 
done  only  what  he  had  a  right  to  do,  we  can  no  more  subject  him  to  the  pay- 
ment of  these  costs,  than  wc  could  fine,  or  impose  any  other  punishment  upon 
him.  As  to  the  suggestion  of  quashing  the  certiorari,  that  would  be  matter 
for  another  motion,  to  be  made  upon  its  own  particular  grounds. 

Littlxdale  J.  The  decision  in  Jones  v.  Davies,  1  B.  &  C.  143,  went 
upon  special  grounds :  it  seems  the  court  there  thought  that  the  proceedings 
had  been  improperly  removed  from  the  great  sessions ;  but  it  is  not  a  case 
which  I  should  follow  as  a  precedent.  It  is  difficult  to  say  what  power  the 
court  could  have  over  the  costs  below,  although  they  had  power  over  the  cer- 
tiorari itself  if  it  issued  improperly. 

Taunton  J.  I  am  also  of  opinion  that  wo  cannot  grant  these  costs. 
When  Jones  v.  Davies,  1  B.  &  C.  143,  was  decided,  the  practice  of  removing 
causes  by  certiorari  just  before  trial  was  prevalent  in  the  Welch  jurisdictions. 
•6061  **  aPPecur8  D7  t*ie  reP°rt  of  that  case,  that  there  were  *at  the  same. 
J  time  four  others  in  which  similar  rules  had  been  moved  for  under  the 
same  circumstances ;  and  I  believe  the  court  made  the  rules  absolute  out  of  an 
exuberance  of  virtuous  indignation  at  that  improper  mode  of  proceeding. 

Williams  J.  It  may  be  a  matter  of  complaint  that  a  prosecutor  should 
remove  proceedings  without  any  proper  ground  j  but,  he  having  lawfully  re- 
moved them,  I  do  not  see  how  we  can  interfere  in  the  manner  proposed. 

Bole  discharged  with  costs,  (a) 

(a)  "  The  master  of  the  crown  office,  in  taxing  the  costs*'  (for  the  prosecutor,  under  6 
k  6  W.  &  M.  c.  11,  a.  8,)  "ought  only  to  consider  those  which  are  subject  to  the  cer- 
tiorari."  Hawk.  P.  C.  book  2,  c.  27,  s.  62,  citing  The  Queen  v.  Summers,  1  Balk.  65, 
and  8  Salk.  104 ;  8.  C,  but  not  to  this  point,  2  M.  Baym.  864;  and  Bex  v.  Wallace, 
Mich.  14  Q.  8. 
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The  KINO  v.  The  Justices  of  the  West  Riding. 

(WARMSWORTH  v.  DONCASTER.)    May  30. 

Where  the  quarter  sessions  have  dismissed  an  appeal  upon  a  point  of  practice,  subject 
to  a  case,  which  the  applicants  for  the  case  hare  not  brought  op,  this  court  will  not 
at  their  instance,  grant  a  mandamus  to  enter  continuances  and  hear  the  appeal. 

An  appeal  by  the  churchwardens  and  overseers  of  Warmsworth,  in  the  West 
Riding  of  Yorkshire,  against  an  order  for  the  removal  of  paupers  from  Don- 
caster,  came  on  to  be  heard  at  the  quarter  sessions  for  the  riding,  and  was 
respited  to  the  next  sessions.  The  appeal  being  then  called  on,  the  respon- 
dents objected  that  the  appellants  had  given  no  notice  of  trial  of  the  respited 
appeal.  The  justices  in  sessions,  being  of  opinion  that  such  notice  was  re- 
quired by  their  rules  of  sessions  practice,  confirmed  the  order  (after  argument 
by  *counsel) ;  but,  at  the  instance  of  the  appellants,  they  granted  a  r»«07 
case.  A  rule  nisi  was  afterwards  obtained  for  a  mandamus  to  the  *- 
justices  to  enter  continuances  and  hear  the  appeal. 

Milner  now  showed  cause.  A  mandamus  lies  only  where  there  is  no  other 
remedy  :  here  the  appellants  had  a  remedy  given  them  by  the  case  granted  at 
sessions;  they  should  have  followed  that  up,  and  the  question  between  them 
and  the  respondents  might  then  have  been  tried  upon  the  statement  submitted 
by  the  sessions,  and  not  upon  affidavits.  He  then  proceeded  to  argue  the  case 
upon  the  point  raised  below. 

Dundasf  contra^  It  is  clear,  from  the  late  decision  in  Rex  v.  The  Justices 
of  the  West  Riding,  Bower  v.  The  Accounts  of  the  Meltham  Inclosure  Com- 
missioners, 5  B.  &  Ad.  667,  2  Nev.  &  Man.  390,  that  the  order  ought  not  to 
have  been  confirmed ;  justice,  therefore,  has  not  been  done,  and  there  is  no 
rule  of  law  which  prevents  applying  for  a  mandamus  where  the  sessions  have 
granted  a  case. 

Lord  Penman  C.  J.  I  am  very  unwilling  to  interfere  with  the  practice 
of  the  courts  below ;  and  if  the  justices  here  have  themselves  granted  a  com- 
plete remedy,  I  think  we  ought  not,  by  mandamus,  to  interfere  with  the  course 
of  enquiry  into  which  the  case  has  been  put  by  them.  The  sessions  cannot  do 
better  than  grant  a  case,  if  they  doubt  the  legality  of  their  own  decision ;  and 
where  that  has  been  done,  I  think  that  one  of  the  parties  cannot  come  with  a 
high  hand  to  this  court,  and  say  they  will  abandon  the  remedy  so  r*608 
given,  *and  apply  for  a  mandamus.     The  rule  must  be  discharged.  *- 

Williams  J.  concurred,  (a)  Rule  discharged, 

(a)  Littledalb  and  Taunton  Js.  had  left  the  court. 


SALTER  and  Another  v.  SLADE.    June  2d. 
(IN  ERROR.) 

By  the  proceedings  of  a  local  conrt  returned  into  K.  B.  on  writ  of  error,  ft  appeared 
that  the  declaration  below  charged  that  the  defendant  was  indebted  to  the  plaintiff, 
within  the  jurisdiction,  for  money  then  and  there  lent.  On  motion  made  in  E.  B.  by 
the  plaintiff  in  error,  that  the  transcript  sent  up  might  be  amended  by  striking  <rat 
the  words  "  then  and  there,"  and  making  it  correspond  with  the  record  as  it  was 
when  the  writ  of  error  was  allowed,  it  was  stated  on  affidavit,  that  the  words  were 
inserted  by  the  court  below  (after  hearing  the  parties  upon  summons),  subsequent  to 
the  allowance  of  the  writ: 

Meld,  that  this  court  could  not  notice  the  document  returned  as  a  transcript,  but  most 
consider  it  as  the  record,  and  could  not  amend  it  on  this  application. 

In  an  action  brought  by  Slade  against  Salter  and  Balaton  in  the  weekly 
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Court  of  Record  of  the  town  and  county  of  Poole,  the  declaration  stated,  that 
the  defendants  were  indebted  to  the  plaintiff,  within  the  jurisdiction,  for  money 
lent;  not  saying  that  it  was  "there"  lent.  Balston  suffered  judgment  by 
default;  and  the  plaintiff  obtained  a  verdict  against  Salter,  January  2d,  1834 ; 
after  which,  January  8th,  a  writ  of  error  to  this  court  was  allowed,  and  notice 
of  the  allowance  given.  Costs  were  taxed  on  the  14th  ;  and  on  the  15th  the 
plaintiff  in  error  was  ruled  to  certify  the  record.  After  the  allowance  of  the 
writ,  and  before  the  proceedings  were  sent  up,  the  plaintiff  in  error  was  called 
upon,  by  summons,  to  attend  the  said  weekly  court,  and  show  cause  why  the 
plaintiff  below  should  not  have  leave  to  amend  the  record  by  adding  the  words 
"then  and  there"  to  the  statement  of  the  consideration  in  each  count.  The 
♦6091  *Part*es  attended  the  court  upon  such  summons,  January  23d ;  and, 
J  after  hearing  them,  the  court  made  the  amendment.  A  rule  of  this 
court  was  afterwards  obtained,  calling  on  the  defendant  in  error  to  show  cause 
"why  the  transcript  should  not  be  amended  by  striking  out  the  words  then 
and  there,  and  making  it  correspond  with  the  record  as  it  was  when  the  writ 
of  error  was  allowed."  The  affidavits  in  opposition  to  the  rule  stated  that,  at 
the  trial,  the  money  was  proved  to  have  been  lent  within  the  jurisdiction ;  and 
also  that  notice  was  given  of  the  allowance  of  the  writ,  before  final  judgment 
was  signed. 

FdUett  and  Butt  now  showed  cause.  This  application,  if  well  grounded, 
ought  not  to  have  been  made  in  the  present  form :  the  prayer  should  have 
been  for  a  mandamus  to  the  court  below  to  certify  the  record  properly. 
[Taunton  J.  There  is  a  case  now  depending  before  me,  upon  an  application 
like  the  present,  made  in  the  bail  court.  His  lordship  then  stated  the  circum- 
stances of  France  v.  Parry,  for  which  see  p.  615,  post.]  In  the  present  case, 
the  court  below  had  amended  their  record  before  the  transcript  was  sent  up : 
to  alter  the  transcript  would  vary  it  from  the  record;  in  the  case  just  men- 
tioned, the  alteration  proposed  is  to  make  the  transcript  like  the  record.  The 
opinion  of  the  judges,  delivered  to  the  House  of  Lords  in  Mellish  v.  Richard- 
son, 9  Bing.  125, (a)  was,  that  a  court  of  error  cannot  examine  into  the  pro- 
priety of  amendments  made  by  the  court  below,  being  a  court  of  record.  It 
*6101  ma?  ^  *n  tne  P*68*11*  case>  that  this  court  might  have  authority  *to 
•*  direct  the  court  below  to  strike  out  the  amendments.  In  Williams  v. 
Lord  Bagot,  4  D.  &  R.  315,  where  an  inferior  court  had  sent  up  an  imperfect 
record,  this  court  sent  it  back  to  be  amended  according  to  the  facts ;  and  in 
the  case  of  Mellish  v.  Richardson,  in  K.  B.,  7  B.  &  C.  819,  where  the  ques- 
tion was,  whether  this  court  might  amend  the  record  sent  up  to  them,  by  the 
amended  judgment-roll  remaining  in  the  Common  Pleas?  this  court  would  not 
decide  in  the  negative :  but  there  is  no  case  to  show  that  the  court  of  error 
can  alter  the  transcript,  so  as  to  make  it  different  from  the  record  below. 

The  defect  here  in  question,  if  it  was  error,  was  amendable  by  the  inferior 
court.  The  declaration  states,  that  the  defendants  were  indebted  within  the 
jurisdiction ;  but  the  words  "  then  and  there"  are  omitted.  The  averment 
"then  and  there"  is  not  a  substantial  one,  and  the  omission  of  it  may  be 
treated  as  a  misprision  of  the  clerk.  In  Hanslip  v.  Coater,  2  Lev.  87,  and 
Waldock  v.  Cooper,  2  Wils.  16,  the  courts  were  unwilling  (although  they 
considered  themselves  obliged)  to  allow  such  omission  to  be  a  ground  of  error. 
In  Dorrington  v.  Sliper,  1  Keb.  499,  the  action  was  upon  "  indebitatus  in  the 
Palace  Court  for  oats  sold,"  not  saying  where ;  and  this  seems  to  have  been 
held  by  a  part  of  the  court  not  to  be  error ;  and  the  same  opinion  was  expressed 
ia  Peacock  v.  Barrel,  1  Keb.  467,  500.  If,  then,  the  error  be  so  far  formal 
that  it  may  be  regarded  as  a  misprision  merely,  it  is  one  which  the  inferior 
court  may  amend,  since  the  statute  21  Ja.  1,  c.  13,  even  after  judgment,  and 
as  well  after  as  before  writ  of  error  brought :  Bac.  Abr.  Amendment,  0., 

(*)  And  see  6  Bligh,  70,  8.  C. 
Vol.  XXVHL— 19 
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♦Gilbert's  Hist.  Com.  Pleas,  p.  112.  In  Vita  v.  Vita,  Cro.  Elk.  435,  p^, 
before  the  statute  of  James,  this  court  held  a  misprision,  in  the  pro-  L 
ccedings  of  an  inferior  court,  to  be  amendable  here,  after  error  brought.  In 
Doe  dem.  Lawrie  v.  Dyball,  1  Mo.  &  P.  330,  this  court,  after  error  brought, 
directed  an  application  to  be  made  to  the  Court  of  Common  Pleas,  for  leave  to 
amend  the  record,  which  was  granted.  In  Rex  v.  Carlile,  2  8.  &  Ad.  971,  a 
similar  course  was  taken ;  and  Lord  Tenterden  said,  after  the  amendment, 
that  if  error  were  brought  in  the  House  of  Lords,  the  amended  record  would 
be  the  only  one  of  which  that  court  could  take  notice.  [Littledale  J.  la 
it  correct  to  say  that,  in  a  case  like  the  present,  a  transcript,  and  not  the 
record  itself,  is  sent  ?  On  a  writ  of  error  from  the  Common  Pleas  (except  in 
the  case  of  a  fine),  or  from  an  inferior  court,  the  record  itself  is  supposed  to 
come  hero. (a)  If  we  made  the  amendment  as  now  prayed,  would  not  it  be 
sanctioning,  by  a  rule  of  court,  the  practice  of  sending  a  transcript  instead  of 
the  record  ?  Taunton  J.  In  the  great  majority  of  instances,  the  record  is 
not  made  up  in  the  inferior  court  till  it  becomes  necessary  to  do  so.  When 
error  is  brought,  the  court  below  puts  together  the  disjointed  members  of  what 
should  be  the  record,  and  sends  them  to  this  court.  In  such  a  case,  it  is 
impossible  for  this  court  to  judge  what  may  have  been  omitted,  unless  they 
had  before  them  the  materials  which  the  court  below  had. 

I.  Pollock  and  Martin,  contra.  The  defect  in  this  declaration  is  clearly  error, 
even  after  verdict :  1  Wms.  *Saund.  74,  a,  note  (1)  to  Peacock  v.  Bell ;  r*gto 
Trevor  v.  Wall,  1  T.  R.  151 ;  and  neither  the  court  below,  nor  any  other  ■- 
court,  could,  after  verdict,  amend  it.  In  Com.  Dig.  Amendment,  Z,  it  is  laid 
down,  that  "  no  amendment  shall  be  after  verdict,  where  the  amendment  altera 
the  issue  tried.1'  Here  the  jury  have  found  a  general  verdict :  the  alteration 
proposed  would  make  them  find  where  the  money  was  lent.  An  amendment 
cannot  be  made  for  the  purpose  of  giving  jurisdiction.  Mellish  v.  Richardson, 
9  Bing.  125  ;  6  Bligh,  70,  does  not  apply  to  this  case.  The  question  there 
was  independent  of  the  statutes  of  amendment;  it  turned  upon  a  matter  of 
practice,  namely,  the  entering  up  of  a  verdict,  in  the  court  below,  according 
to  the  justice  of  the  case,  upon  those  counts  to  which  the  evidence  given  at  the 
trial  could  be  applied.  That  case  more  resembles  France  v.  Parry,  p.  615, 
post,  referred  to  by  Taunton  J.,  where  a  fact  which  took  place  at  tl^e  trial  was 
omitted  in  the  statement  of  proceedings  on  the  transcript.  It  cannot  be  said 
that  this  court  is  bound  by  the  form  of  the  transcript  as  it  comes  before  them. 
In  law,  an  alteration  like  this,  after  error  brought,  is  as  if  the  record  had  been 
mutilated  by  a  stranger.  [Littledale  J.  The  court  below  eertify  it  to  be 
their  record ;  there  is  no  diminution.]  The  record  sent  up  ought  to  be  that 
which  existed  when  the  writ  was  allowed ;  and  if  any  alteration  could  be  per- 
mitted, at  least  it  would  not  be  such  a  one  as  this  court  itself  would  not  ven- 
ture  to  make.  Green  v.  Miller,  2  B.  &  Ad.  781,  shows  that  the  power  of  the 
couit  below  to  amend  after  judgment  is  confined  to  the  case  of  misprisions  of 
the  clerk,  *and  does  not  extend  to  mistakes  of  the  party.  There  is  no  i-tgio 
ground  for  considering  this  a  misprision  of  the  clerk.  If  the  inferior  L 
oourt  has  done  wrong  in  making  this  amendment,  and  this  court  has  not  juris- 
diction to  correct  their  proceeding,  any  writ  of  error  may  be  rendered  nugatory* 
Formerly,  the  mode  of  evading  the  operation  of  a  writ  of  error  was  to  enter 
continuances,  and  delay  signing  judgment  till  after  the  writ  was  returnable ; 
but  the  court  of  error,  if  satisfied  that  the  continuances  were  entered  with  that 
view,  would  have  made  the  defendant  in  error  pay  costs,  or  would  have  set 
aside  the  execution ;  Rejindoz  v.  Randolph,  2  Stra.  834 ;  Jaques  v.  Nixon,  1 
T.  R.  280,  per  Buller  J.  So  the  court  will  correct  the  intended  evasion  in 
this  case.  In  Mellish  v.  Richardson,  9  Bing.  125 ;  6  Bligh,  70 ;  besides  the 
distinction  already  taken,  the  question  as  to  the  jurisdiction  of  the  court  of 

(a)  See  2  Wms.  Saund.  101,  n.  note  (1)  to  Jaques  v.  Cesar. 
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error  was  not  the  same  as  that  now  raised ;  because  it  was  assumed  that  the 
amendment  there  in  question  had  actually  been  made  upon  the  record  of  the 
court  below.  If  the  rule  now  applied  for  is  not  precisely  that  which  the  court 
can  grant,  it  may  be  otherwise  shaped,  so  as  to  meet  the  object,  which  is  to  do 
away  with  the  alteration  of  this  transcript,  and  to  treat  it  as  an  unauthorized 
and  intrusive  act. 

Lord  Penman  0.  J.  Assuming  that  the  reeord  as  it  originally  stood  was 
erroneous,  and  that  the  court  below  had  no  right  to  amend  it,  I  think  we  have 
no  right  to  make  the  alteration  called  for  by  this  rule.  We  cannot  recognize 
a  transcript;  we  must  take  it  for  granted  that  the  record  itself  is  sent  to  this 
♦6141  court>  an<*  *we  must  £*ve  Credit  to  the  court  below  that  the  record 
-*  is  right,  until  some  proceeding  comes  before  us  by  which  the  contrary 
may  be  shown. 

Littledale  J.  In  point  of  law,  it  is  the  record  that  is  removed ;  the  rule 
directed  to  the  plaintiff  in  error  calls  upon  him  to  certify  the  record  There 
may  be  some  other  proceeding,. by  which  the  act  of  the  court  below  may  be 
corrected,  but  we  cannot  alter  the  record  of  that  court  on  affidavit 

Taunton  J.  concurred. 

Williams  J.  I  am  of  the  same  opinion.  Whether  that  which  is  sent 
here  be  a  transcript  or  a  record,  there  is  nothing  before  us  to  amend  it  by. 

#  Rule  discharged. 


♦615]  *FRANCE  v.  PARRY. 

Error  from  the  Court  of  Passage  of  the  Borough  of  LIVERPOOL.(a) 

A  court  of  requests'  act  provided,  that  a  defendant  sued  elsewhere  for  a  cause  of  action 
within  the  cognizance  of  that  court,  might  plead  the  act :  and  if  it  should  appear  by 
the  verdict  that  the  cause  was  within  the  cognisance  of  that  court,  then  the  plaintiff 
should  be  nonsuit,  if  the  judge  or  judges  who  should  try  the  cause,  should  not,  in 
open  court,  certify,  as  by  the  act  was  directed.  In  an  action  brought  in  a  local 
court  of  record,  the  defendant  pleaded  the  court  of  requests'  act,  and  the  cause 
appeared,  by  the  verdict,  to  be  within  the  cognizance  of  that  court  The  judges  of 
the  oourt  of  record  were  the  mayor  and  bailiffs  of  the  town,  and  they  were  assisted, 
at  the  trial,  by  the  recorder,  who  was  not  a  judge  of  the  court  of  record.  A  certifi- 
cate was  given,  pursuant  to  the  act,  but  by  the  recorder  alone :  Held,  that  this  did 
not  satisfy  the  act. 

On  error  brought,  the  entry  on  the  proceedings  sent  up  to  this  court,  was  simply,  that 
it  appeared  by  the  certificate  of  the  court  of  record,  that,  &o.  (without  stating  that 
the  certificate  was  made  in  open  court,  or  by  whom  it  was  made,  except  as  above) ; 
but  it  was  suggested  on  affidavit,  that  the  certificate  had  really  been  made  in  open 
court  by  the  recorder ;  that  the  proceedings  sent  up  were  merely  a  transcript  of  the 
record  which  remained  below ;  and  that  the  record  of  the  court  below  had  been 
amended  there,  by  entering  the  certificate  as  having  been  made  by  the  judges,  who 
tried  the  cause  in  open  court ;  and  it  was  moved  that  this  court  should  amend  the 
proceedings  in  conformity  with  the  alteration  said  to  have  been  made  below.  This 
court  refused  the  amendment ;  first,  because  they  could  not  take  notice  that  they  had 
only  a  transcript  before  them,  so  as  to  be  at  liberty  to  amend  in  conformity  with  the 
record  below ;  secondly,  because,  if  the  document  before  them  were  to  be  considered 
as  a  record,  they  had  no  power  to  make  the  amendment,  it  being  contrary  to  the  fact 
ss  to  the  person  certifying. 

Taunton  J.  This  case  came  on  in  the  hail  court.  The  affidavits,  on  the 
first  hearing,  appeared  to  me  insufficient :  others  having  been  since  filed.  The 
rule  called  on  the  defendant's  agents  to  show  cause  why  the  signers  of  the 
writs,  or  officer  in  whose  custody  the  transcript  of  the  record  in  this  cause  waB, 

fa)  The  above,  being  the  case  referred  to  by  Taunton  J.  in  Salter  v.  81ade  (ante  p. 
609),  is  therefore  introduced  here,  but  the  judgment  was  deliverei  (in  the  full  court) 
on  Saturday,  June  the  7th. 
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should  not  be  ordered  to  amend  the  transcript  according  to  the  amendment 
stated  to  have  been  made  in  the  record  m  the  court  below.  It  appears  that 
this  action  was  originally  brought  in  the  court  of  the  borough  of  Liverpool,  in 
the  county  of  Lancaster;  and  that  it  was  *tried  there  on  the  24th  of  r*gig 
November  last,  before  the  mayor  and  bailiffs,  judges  of  that  court,  L 
assisted  by  James  Clarke,  Esq.,  their  recorder ;  and  that  the  jury  returned  a 
verdict  of  10*.  for  the  plaintiff.  The  Liverpool  Court  of  Requests'  Act,  25  G. 
2,  c.  43,  s.  7, (a)  provides  that,  where  the  defendant  shall  plead  that  he  was  liable 
to  be  warned  or  summoned  before  the  said  Court  of  Requests,  and  that  he  is 
not  indebted  in  the  sum  of  40*.,  if  the  judge  or  judges  who  shall  try  the  cause 
shall  not,  in  open  court,  certify  on  the  back  of  the  record  that  there  was  a  pro- 
bable cause  of  action  for,  or  to  the  amount  or  value  of  40*.  or  more,  or  that 
freehold  or  title  to  the  plaintiff's  lands  principally  came  in  question,  the  plain- 
tiff shall  be  nonsuited,  and  the  defendant  be  entitled  to  double  costs.  In  this 
case,  the  plaintiff's  counsel  applied  for  a  certificate,  and  the  defendant's  counsel 
opposed  the  application:  but  the  court  said  that  it  was  a  case  where  they 
would  certify.  The  clerk  to  the  town-clerk,  after  the  cause  was  disposed  of, 
prepared  the  following  certificate  : — "  I  do  hereby  certify  that  the  within- 
named  plaintiff  had  a  probable  cause  of  action  against  the  within-named 
defendant,  to  the  amount  of  40*."  This  was  signed  by  the  recorder.  The 
same  clerk  says,  that  he  drew  the  record,  and  had  it  settled  by  counsel,  as  it 
originally  stood  before  the  amendment  afterwards  mentioned  was  made  by  the 
court.  The  clerk  afterwards  sent  off  a  transcript  of  the  record,  under  the  seal 
of  the  court  below,  to  this  court ;  but  the  transcript  was  not  shown  to  the 
judges  below,  or  to  the  recorder.  It  was  sent  in  an  incomplete  state,  for 
*the  act  requires  the  certificate  to  be  given  in  open  court ;  but  the  recital  r*gi  «r 
in  the  transcript  was  the  following : — "And  because  it  appears  by  the  «■ 
certificate  of  the  said  co*urt  before  whom  the  said  issues  were  tried,  that  the 
said  James  had  probable  cause  of  action,"  &c.  The  transcript  was,  however, 
an  accurate  copy  of  the  record.  It  was  found  that  the  transcript  was  inope- 
rative here.  Application  was  then  made  to  the  court  below,  to  alter  the  form 
of  the  recital  of  the  certificate  in  the  record.  The  court  below  did  make  the 
alteration,  and  the  amended  entry  was  as  follows: — "And  because  it  appears 
by  the  certificate  of  the  judges  of  the  said  court  before  whom  the  said  issues 
were  tried,  duly  made,  and  certified  by  the  same  judges  in  open  court,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  that  the  said  James  had 
probable  cause  of  action,"  &c. : — and  certainly  the  alteration  was  conformable 
to  the  fact,  in  so  far  as  it  stated  the  certificate  to  have  been  made  in  open  court 
The  way  in  which  the  record  was  made  up  was  this.  The  certificate  was 
indorsed  by  the  town-clerk's  clerk  on  the  back  of  the  proceedings,  as  they 
stood  up  to  the  trial :  but  no  record,  strictly  speaking,  is  ever  prepared  in  the 
Borough  Court,  unless  in  obedience  to  the  mandate  of  a  superior  court,  or 
unless  when  required  by  the  parties.  The  recorder  signed  the  certificate, 
indorsed  as  before  mentioned,  in  open  court ;  and  the  record  of  the  judgment 
and  proceedings  at,  and  previously,  and  subsequently  to  the  trial,  constituted 
the  record,  which  was  settled  by  counsel,  and  of  which  the  transcript  was  sub- 
sequently sent  to  this  court  in  obedience  to  the  writ  of  error.  The  record 
below  was  afterwards  amended  with  the  express  assent  of  the  court  below,  and 
in  obedience  to  its  direction 

On  these  facts,  it  is  very  doubtful  what  was  the  *nature  of  the  instru-  prang 
ment  sent  up, — whether  it  must  be  considered  as  a  transcript  of  the  "■ 
record,  or  as  the  record  itself.  In  some  parts  of  the  affidavits  it  is  called  a 
record,  and  in  others  a  transcript.  The  general  rule  is,  that  this  court  will, 
in  fit  cases,  amend  a  record,  but  will  not  notice  a  transcript.  If  this  be  pre- 
sented to  the  court  as  a  transcript  only,  the  case  is,  in  effect,  decided  by  one 

(a)  The  method  of  pleading  this  act  in  the  Court  of  Parsage,  is  altered  by  stat.  4  &  6 
W.  4  o.  xcii.  m.  11, 12,  (local  and  personal,  public). 
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which  occurred  about  a  week  ago  (Salter  v.  Slade,  ante,  page  608,)  where  this' 
court  refused  to  amend.  If  it  be  a  record,  then  there  are  precedents  of  this 
court  making  amendments  in  amendable  cases ;  that  is,  of  its  doing  here  what 
a  court  would  do  below,  having  authority  to  amend.  But,  then,  it  is  doubt- 
ful here  whether  the  case  be  one  under  statutes  8  H.  6,  c.  12,  and  o.  15,  in 
which  the  court  would  amend.     In  Comyns's  Digest,(a)  many  instances  are 

S'ven  in  which  the  court  will  amend,  and  many  in  which  it  will  not.  In 
orse  v.  James,  WiUes,  125,  it  was  held  that  the  inferior  court  could  not, 
under  the  statutes  of  Henry  6,  amend  process ;  and  in  Wynne  v.  Thomas, 
Willes,  568,  the  court  said,  that  they  would  not  amend  a  writ  where  the  defect 
was  not  the  misprision  of  the  clerk.  The  word  "  misprision9'  is  frequently 
misapplied :  it  is  not  every  error,  arising  from  mistake,  that  is  a  misprision, 
bat  such  only  as  arises  from  any  carelessness  or  negligence  of  the  clerk. 
Here,  it  is  doubtful  whether  there  has  been  any  carelessness  of  the  clerk. 
The  record,  in  its  original  state,  was  signed  by  the  recorder,  and,  as  it  appears, 
has  been  signed  by  the  recorder  alone.  The  words  of  the  Court  of  Requests' 
Act  are, — "  If  the  judge  or  judges,  who  shall  try  the  said  cause,  shall  not 
in  open  court  certify,  on  the  back  of  the  record."  Now,  although  the  recorder, 
♦6191  *°  ^ac^'  ^^  ^e  catLse  f  yefc  **he  trial  was  before  the  mayor  and  bailiffs, 
■*  who  alone  are  the  legitimate  judges  of  the  court.  It  should,  therefore, 
be  signed  by  them,  not  by  the  recorder ;  and,  consequently,  the  amendment 
prayed  for  would  be  contrary  to  the  facts.  Therefore,  assisted  as  I  am  by  the 
judgment  of  the  court  in  Salter  v.  Slade,  I  think  this  rule  must  be  discharged. 

Rule  discharged. 

Joseph  Addison,  in  support  of  the  rule. 

Crompton,  against  the  rule. 

(a)  See  under  Amendment,  from  T.  to  V.  8. 


WARD  v.  TUMMON.  June  2d. 

ffhere  plaintiff  arrests  defendant  on  a  capias  in  an  aotion  on  promises,  and  declares  in 
covenant,  the  court,  since  the  act  2  W.  4,  c.  89,  will  set  aside  the  declaration,  but  will 
not  discharge  the  bail. 

The  defendant  was  arrested  on  a  capias,  in  an  action  on  promises,  at  the 
plaintiff's  suit.  The  affidavit  to  hold  to  bail  stated  the  debt  to  be  for  use  and 
occupation.  The  plaintiff  afterwards  declared  in  covenant.  A  rule  was  there- 
upon obtained,  calling  on  the  plaintiff  to  show  cause  why  the  bail  should  not 
be  discharged,  and  the  proceedings  set  aside  for  irregularity. 

Archbokl,  on  a  former  day  of  this  term,  showed  cause. (a)  The  defendant 
asks  for  too  much.  There  is  no  objection  to  the  writ,  and  therefore  the 
plaintiff  is  entitled  to  his  bail.  As  to  the  declaration,  the  plaintiff  may  be 
considered  as  declaring  by  the  by,  for  a  different  cause  of  action  from  that 
specified  in  the  writ.  (6)  This  may  be  irregular,  perhaps,  since  the  late  Act 
for  the  Uniformity  of  Process ;  but  it  does  not  affect  the  writ. 
*6201  ***'  ^'  -Adofohus  contra.  In  King  v.  Skeffington,  1  Cro.  &  M. 
-*  363,  3  Tyr.  3 18,  the  writ  of  summons  was  in  an  action  of  trespass 
on  the  case  upon  promises,  and  the  notice  of  declaration  was  in  an  aotion  of 
trespass  on  the  case ;  and  the  Court  of  Exchequer  held,  under  the  Act  for 
Uniformity  of  Process,  2  W.  4,  c.  39,  schedule,  No.  1,  that  the  proceedings 
were  irregular,  and  set  them  aside.  In  Thompson  v.  Dicas,  1  Cro.  &  M. 
768,  3  Tyr.  873,  the  same  court  held,  that,  since  that  act,  the  writ  thereby 
given  is  the  commencement  of  the  suit,  S.  P.  Alston  v.  Underhill,  1  Cro.  & 
M.  492,  3  Tyr.  427,  and  must  specify  the  true  form   of  action ;  and  that  the 

(a)  Before  Lord  Denman  C.  J.,  and  Williams  X,  May  Slst 
(6)  See,  however,  Tetherington  v.  Golding,  7  T.  R.  80. 
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declaration  must  pursue  the  form  of  action  so  specified.  The  declaration  there 
was  set  aside9  being  in  trespass,  whereas  the  writ  was  in  trespass  on  the  case. 
No  objection  of  this  kind  could  ever  be  successful,  if  the  plaintiff,  on  its  being 
taken,  might  allege  that  the  declaration  was  by  the  by.  The  variance 
between  the  writ  and  declaration  discharges  the  bail.  [Williams  J.  It 
seems  to  me  that  you  are  asking  too  much.  I  question  if  both  parts  of  the 
rule  can  be  made  absolute.]  Cur.  adv.  vult. 

Lord  Dknman  C.  J.  now  said : — We  think  you  are  entitled  to  have  the 
declaration  set  aside,  but  not  the  bail  discharged. 

J.  L.  AdoJphus  asked  if  the  rule  might  be  taken  in  the  alternative. 

Lord  Denman  C.  J.  No  :  we  think  the  bail  are  not  entitled  to  be  did* 
charged.  Rule  absolute  for  setting  aside  the  declaration. 


*In  the  Matter  of  Arbitration  between  CHARLES  WRIGHT  and  p^, 
CHARLES  POLE.   June  2d.  L  W1 

An  innkeeper  haying  insured,  against  fire,  his  "  interest  in  the  inn  and  offices,"  cannot, 
upon  such  inn  and  offices  being  partly  burnt,  recover  against  the  insurers  for  loss  sus- 
tained by  his  hiring  other  premises  while  his  own  were  being  repaired,  and  by  the 
refusal  of  persons  to  go  to  the  inn  while  under  repair,  the  insurers  having  re-instated 
the  premises  in  proper  time. 

Charles  Wright,  proprietor  of  the  Ship  Inn  at  Dover,  effected  an  insu- 
rance, as  after-mentioned,  with  the  Sun  Fire  Office  Company.  In  November 
1832,  a  fire  broke  ont  on  the  insured  premises,  and  Wright  claimed  compen- 
sation from  the  company  for  the  loss  thereby  occasioned.  His  claim  being 
objected  to,  the  parties,  by  deed,  (which  was  afterwards  made  a  rule  of  court, ) 
referred  the  dispute  to  arbitration.  It  appeared  before  the  arbitrator  that,  by 
the  policy  of  insurance,  Wright  and  another  (his  partner  when  the  policy  was 
signed)  had  insured,  among  other  things,  "  on  their  interest  only  in  the  said 
Ship  Inn  aud  offices,  1000/."  By  virtue  of  this  clause,  Wright  made  the  fol- 
lowing demand  before  the  arbitrator : — "  Also  such  damages  as  he  can  satisfy 
the  arbitrator  he  has  sustained  under  the  claim  delivered  to  the  Sun  Fire 
Office  for  his  loss  in  his  interest  in  the  said  Ship  Inn  and  offices ;  such  damages 
consisting  in  rent  paid  by  him  to  his  landlord,  J.  M.  Fector,  Esq.,  the  hire  of 
other  houses  or  apartments  whilst  the  apartments  damaged  in  such  inn  by  the 
fire  were  undergoing  the  necessary  repairs,  and  the  loss  or  damage  sustained 
by  him  by  reason  of  various  persons  refusing  or  declining  to  go  to  the  said 
Ship  Inn  whilst  the  apartments  so  damaged  were  undergoing  such  repair." 
It  was  objected  that  this  claim  was  not  maintainable,  for  that  the  interest 
insured  could  be  understood  only  to  mean  the  interest  Wright  had  in  the 
fabric  of  the  inn  and  offices,  by  *reason  of  the  improvements  and  addi-  r*A£2 
tions  proved  to  have  been  made  thereto  by  him,  and  by  his  father,  *• 
through  whom  he  derived  title  to  the  premises ;  and  that  in  respect  of  that 
interest  he  had  no  claim,  the  inn  and  offices  having  been  reinstated  in  pursu- 
ance of  the  policy,  as  Wright  admitted.  The  arbitrator  awarded  that  450/. 
was  due  from  Charles  Pole,  as  one  of  the  managers  or  directors  of  the  Sun 
Fire  Office  Company,  to  the  said  Charles  Wright,  "  for  the  loss  he  has  sus- 
tained in  his  business  as  an  innkeeper,  by  not  being  able  to  occupy  the  said 
Ship  Inn  and  offices  during  the  time  that  elapsed  between  the  fire  and  the 
rebuilding  of  the  said  premises."  He  also  awarded  a  sum  for  loss  on  goods. 
A  rule  nisi  having  been  obtained  for  setting  aside  the  award, 

R.   F.  Richard*  now  showed  cause,  (a)    The  insurance  was  effected  on 

(a)  The  award  was  disputed  on  more  than  one  ground ;  but  Kelly  stating,  on  behalf 
of  the  company,  that  they  were  willing  the  award  should  stand  except  aa  to  4501.,  no 
decision  waa  given  on  any  other  point. 
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Wright's  "  interest  in  the  Ship  Inn/9  and  it  was  for  the  arbitrator  to  say  what 
that  interest  was,  and,  whether  there  was  a  loss  in  respect  of  it.  [Lord  Den- 
man  C.  J.  Do  yon  contend,  that  if  he  had  carried  on  business  at  another  inn 
while  his  own  premises  were  rebuilding,  and  had  gone  on  there  so  successfully 
as  to  be  no  loser  during  that  period,  he  would  have  had  no  claim  now  in 
respect  of  interest,  but  that,  if  less  successful,  he  might  have  claimed  in  pro- 
portion ?]  The  question  would  always  have  been  for  the  arbitrator,  whether 
there  was  a  loss  within  the  meaning  of  the  policy.  The  profits  of  the  business 
were  clearly  insurable.  [Lord  Denman  C.  J.  The  question  is,  whether 
♦6231  *^ey  are  covered  by  the  insurance  actually  effected.]  In  Crowley  v. 
J  Cohen,  3  B.  &  Ad.  478,  Lord  Tenterden  said  that,  in  a  policy  of  insu- 
rance, "  although  the  subject-matter  of  the  insurance  must  be  properly  de- 
scribed, the  nature  of  the  interest  may  in  general  be  left  at  large  :"  Littledale 
J.  makes  a  similar  observation ;  Parke  J.  says,  "  the  particular  nature  of  the 
interest  is  a  matter  whieh  only  bears  on  the  amount  of  damages ;  it  is  never 
specially  set  out  in  a  policy  ;"  and  PatteBon  J.  adds,  "  it  is  only  necessary  to 
state  accurately  the  subject-matter  insured,  not  the  particular  interest  which 
the  assured  has  in  it."  In  Flint  v.  Flemyng,  1  B.  &  Ad.  45,  it  was  held, 
that  a  ship-owner,  on  an  insurance  of  freight,  might  recover  for  the  profits 
which  he  would  have  made  by  carrying  his  own  goods.  [Taunton  J.  The 
profits  were  of  the  same  nature,  whether  he  carried  his  own  goods  or  those  of 
another.] 

Kelly,  contra,  on  stating  that  he  should  not  dispute  the  award  on  any  point 
but  this,  was  stopped  by  the  court. 

Lord  Denman  C.  J.  We  all  think  the  case  quite  clear  on  this  point. 
The  interest  in  question  might  have  been  the  subject  of  insurance,  but  an 
arbitrator  cannot  take  into  consideration  the  possible  profits  of  an  inn,  under 
the  shape  of  an  interest  in  buildings. 

Littledale  J.  concurred. 

Taunton  J.     If  a  party  would  recover  such  profits  as  these,  he  must  insure 
them  qua  profits.     I  never  heard  before  of  a  recovery  of  profits  of  a  business 
♦6241  as  an  *mcidental  part  of  the  loss,  under  an  insurance  upon  a  house  or 
-*   ship. 

Williams  J.  concurred. 

Rule  absolute  for  setting  aside  the  disputed  part  of  the  award. 


JOHNSON  v.  BRAZIER,  Clerk.     June  2d. 

On  a  proceeding  tinder  the  Interpleader  Act,  at  the  instance  of  a  sequestrator,  to  settle 
the  rights  of  several  sequestration  creditors  of  a  beneficed  clergyman,  a  creditor 
claimed  under  a  warrant  of  attorney,  which  appeared,  by  memorandum  indorsed,  to 
be  given  by  the  clergyman  for  the  purpose  of  securing  an  annuity  granted  by  deed ; 
Held,  that  the  creditor  need  not  show  the  deed,  in  order  to  prove  that  it  was  free 
from  objection  under  stat.  13  Eli*,  c.  20,  the  warrant  of  attorney  being,  on  the  face 
of  it,  regular. 

The  plaintiff  and  two  other  persons,  creditors  of  the  defendant,  severally 
obtained  warrants  of  sequestration  against  his  ecclesiastical  goods,  and  the 
sequestrator,  to  whom  the  said  warrants  were  directed,  began  to  levy.  The 
plaintiff's  warrants,  grounded  upon  writs  of  levari  facias  in  two  suits,  one  in 
this  court,  and  the  other  in  the  Common  Pleas,  were  the  first  in  point  of 
time;  but  the  executor  of  a  subsequent  creditor,  Mytton,  contested  their 
validity,  and  gave  warning  to  the  bishop  of  the  diocese  and  the  sequestrator, 
not  to  pay  any  of  the  moneys  levied  to  the  plaintiff  Johnson's  account.  The 
same  creditor  afterwards  obtained  a  rule  nisi  in  the  Court  of  Common  Pleas 
for  setting  aside  the  sequestration  founded  on  the  proceedings  in  that  court ; 
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which  rule  was  afterwards  discharged  upon  an  agreement  between  the  parties. 
The  creditor  who  had  moved  for  the  rule  considered  himself  entitled,  by  the 
terms  of  that  agreement,  to  have  the  funds  levied  immediately  paid  over  to  his 
use,  notwithstanding  the  sequestration  issued  in  the  suit  in  K.  13.,  and  he 
threatened  the  sequestrator  with  an  attachment  if  they  were  not  so  applied. 
The  sequestrator,  for  his  own  and  the  bishop's  protection,  obtained  a  rule  of 
this  court,  calling  on  the  personal  ^representatives  of  the  plaintiff  John-  r«^oe 
Bon  (who  had  died,)  and  the  personal  representatives  of  Mytton,  and  L 
the  third  sequestration  creditor,  upon  notice  to  their  respective  attorneys,  to 
appear  before  this  court,  and  state  the  nature  and  particulars  of  their  respective 
claims  to  the  goods  seized  in  execution  under  the  above  writs  of  levari  facia*, 
and  to  maintain  or  relinquish  the  same,  and  to  show  cause  why  the  court 
should  not  make  such  order  respecting  the  same  as  to  it  should  seem  fit,  pur- 
suant to  the  statute  (1  4  2  W.  4,  c.  58,  s.  6,)  in  that  case  made  and  provided, 
and  in  the  meantime  all  proceedings  against  the  bishop  and  the  sequestrator 
be  stayed. 

It  appeared  by  affidavits  filed  on  behalf  of  the  plaintiff,  Johnson's  represen- 
tatives, in  answer  to  this  application,  that  his  execution,  in  the  suit  in  this 
court,  issued  upon  a  judgment  entered  up  on  a  warrant  of  attorney.  The 
warrant  of  attorney  was  in  the  common  form,  and  had  a  memorandum  indorsed, 
stating  that  it  was  given  to  secure  an  annuity  granted  by  the  defendant  for 
the  term  of  his  natural  life,  described  in  an  indenture,  of  even  date  with  the 
warrant  of  attorney,  made  between  the  defendant  and  the  plaintiff  Johnson, 
whereby  it  was  agreed  that  judgment  should  be  entered  up  on  the  warrant  of 
attorney,  but  no  execution  issue  thereon  till  the  annuity  should  have  been  in 
arrear  fourteen  days  after  any  of  the  days  of  payment  in  the  said  indenture 
mentioned;  but  in  case  of  such  arrear,  execution  might  be  sued  out  for 
recovery  of  the  amount,  and  all  costs  occasioned  by  nonpayment. 

Sir  James  Scarlett  now  showed  cause  on  behalf  of  the  representatives  of 
Mytton.  The  warrant  of  attorney,  in  *this  case,  is  not  an  independent  r+aoa 
security,  but  refers  to  a  deed.  If  that  deed  create  a  charge  upon  the  L 
benefice,  which  the  warrant  of  attorney  is  given  to  enforce,  the  warrant  of 
attorney  and  sequestration  are  void ;  and  they  cannot  be  held  good  till  the 
deed  is  produced  to  satisfy  the  court  that  they  are  so. 

Adams  SerjL  and  Foiled,  for  the  representatives  of  Johnson.  It  is  esta- 
blished, that  if  the  warrant  of  attorney,  in  a  case  like  this,  be,  upon  the  face 
of  it,  free  from  objection,  a  judgment  entered  up  on  it  is  available  for  recover- 
ing arrears  of  the  annuity :  not  so,  if  the  warrant  of  attorney  refer  to  a  deed 
which  is  void  under  13  Eliz.  c.  20,  s.  1,  as  charging  the  benefice,  and  incor- 
porate the  terms  of  that  deed ;  Flight  v.  Salter,  1  B.  &  Ad.  673,  Gibbons  v. 
Hooper,  2  B.  &  Ad.  734,  Kirlew  v.  Butts,  2  B.  &  Ad.  736,  note  b.,  Britten 
v.  Wait,  3  B.  &  Ad.  915,  and  Colebrooke  v.  Lay  ton,  4  B.  &  Ad.  578,  show 
the  distinction. (a)  The  plaintiff  Johnson  is  not  bound  to  show  that  the  inden- 
ture, in  this  case,  is  free  from  objection ;  and  if  it  were  objectionable,  the 
warrant  of  attorney  is  still  good. 

R.  V.  Richards,  for  the  bishop  and  the  sequestrator,  was  not  heard. 

Lord  Denman  C.  J.  There  is  no  ground  laid  for  requiring  the  production 
of  this  deed. 

Littlrdale  J.  I  am  of  the  same  opinion.  A  party  has  no  right  to  come 
into  this  court,  as  into  a  court  of  equity,  with  a  bill  of  discovery. 

♦Taunton  and  Williams  Jb.  concurred.  [*827 

The  court  ordered,  that  the  bishop  or  sequestrator  do  pay  over  the  money 
now  in  the  hands  of  the  sequestrator  under  the  writ  of  sequestration  issued  in 
this  cause,  to  the  representatives  of  the  plaintiff  Johnson. 

(a)  See  also  Newland  v.  Watkin,  9  Bing.  118,  and  Fairoloth  v.  Gorney,  9  Bing.  622. 
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The  KING  v.  WILSON.     June  2. 

A  conviction  under  stat.  8  H.  6,  c.  9,  set  forth  a  complaint  made  to  two  justices,  of  an 
entry  into  premises  of  the  complainant,  an  unlawful  ejectment,  and  a  forcible  detainer 
by  the  defendant ;  that  the  justices,  on  personal  view,  found  the  defendant  forcibly 
detaining,  according  to  the  complaint,  and  that  he  was  therefore  convicted  by  them 
of  forcible  detainer  by  their  own  view.  The  defendant  gave  a  written  notice  to  the 
justices,  after  the  conviction,  denying  the  force,  and  complainant's  possession.  On  an 
inquisition  afterwards  had,  the  jury  found  a  seisin  in  fee  by  the  complainant,  and  an 
unlawful  entry,  ejection,  and  forcible  detainer.  The  justices  indorsed  upon  the  inqui- 
sition, a  memorandum,  of  having  reseized  the  premises,  and  put  the  complainant  into 
possession.  The  conviction,  inquisition,  and  memorandum  having  been  returned  by 
the  justices  to  a  certiorari,  requiring  a  return  of  the  conviction  and  inquisition,  and 
all  things  touching  the  same,  this  court  refused  to  grant  a  mandamus  to  amend  the 
return  by  returning  the  information,  and  by  returning  on  the  face  of  the  conviction 
the  evidence  given  touching  the  entry,  and  the  facts  touching  the  conduct  of  the 
defendant  on  the  view,  it  not  being  suggested  in  affidavit  that  any  evidence  was 
received  by  the  magistrates  on  the  view.  The  oourt  gave  no  opinion  aa  to  the  validity 
of  the  conviction, 

A  writ  of  certiorari,  of  Michaelmas  term  last,  was  directed  to  two  magis- 
trates of  Leicestershire,  commanding  them  to  send  up  all  and  singular  records 
of  conviction  under  their  hands  and  seals,  whereby  John  Wilson  was  con- 
victed of  unlawfully,  and  with  strong  hand  and  armed  power,  detaining  the 
possession  of  a  certain  messuage  in,  &c,  against  the  statute,  &c,  and  adjudged 
for  such  offence  to  pay  a  penalty  of  5/. ;  and  also  an  inquisition  holden  at,  &c., 
on,  &c.,  touching  the  said  forcible  detainer,  and  all  proceedings  had  thereon, 
with  all  things  touching  the  same,  as  fully  and  perfectly  as  they  had  been 
taken  before  them  (the  justices),  or  any  of  them,  and  then  remained  in  the 
custody  or  power  of  them  or  any  of  them.     To  this  writ  the  magistrates 
*6281  returnec*  tne  conviction  and  inquisition,  with  *a  memorandum  indorsed 
J  on  the  latter.     The  conviction  was  as  follows : — "  Leicestershire,  (to 
wit) :  Be  it  remembered,  that  on,  &c,  at  Market  Harborough,  in  the  county 
of  L.  aforesaid,  Thomas  Bates  and  John  Stiles  complain  to  us,  the  Rev.  Edward 
Griffin,  clerk,  and  W  illiam  de  Capell  Brooke,  Esq.,  two  justices,  &c,  assigned, 
&c,  that  John  Wilson,  late  of,  &c.,  into  the  messuage  of  them  the  said  Thomas 
Bates  and  John  Stiles,  situate  in  the  parish  of  M.  H.,  and  being  the  messuage 
situate  between  the  house  in  M,  H.,  in  the  occupation,  &c.,  and  the  house  in 
M.  H.  aforesaid,  in  the  occupation,  &c.,  did,  on,  &c,  enter,  and  them  the  said 
T.  B.  and  J.  S.,  from  the  messuage  aforesaid,  whereof  the  said  T.  B.  and  J. 
S.,  at  the  time  of  the  entry  aforesaid,  were  seised  to  them  and  their  heirs  in 
their  demesne  as  of  fee,  unlawfully  ejected,  expelled,  and  amoved,  and  the  said 
messuage  from  them  the  said  T.  B.  and  J.  8.  unlawfully,  with  strong  hand 
and  armed  power,  doth  yet  hold  and  from  them  detain,  against  the  form  of  the 
statute,  &c. :  whereupon  the  said  T.  B.  and  J.  S.  then,  to  wit,  on,  &c.,  at,  &c, 
pray  of  us,  so  as  aforesaid  being  justices,  that  a  due  remedy  be  provided  to 
them  in  this  behalf,  according  to  the  form  of  the  statute  aforesaid ;  which  com- 
plaint and  prayer  by  us  the  aforesaid  justices  being  heard,  we  the  aforesaid 
Edward  Griffin  and  William  de  Capell  Brooke,  to  the  messuage  aforesaid  per- 
sonally have  come,  and  do  there  find  and  see  the  said  John  Wilson,  the  afore- 
said messuage,  with  force  and  arms  unlawfully  with  strong  hand  and  armed 
power  detaining,  against  the  form  of  the  statute  in  such  case,  &c.,  according  as 
they  the  said  T.  B.  and  J.  S.  so  as  aforesaid  have  unto  us  complained :  there- 
fore it  is  considered  by  us  the  aforesaid  justices,  that  the  aforesaid  John  Wilson 
*6291  °*  toe  detaining  foresaid  with  *strong  hand,  by  our  own  proper  view 
J  then  and  there  as  aforesaid  had,  is  convicted  according  to  the  form  of 
the  statute  aforesaid :  whereupon  we  the  justices  aforesaid,  do  set  and  impo.se 
a  fine  of  5/.,  to  be  paid  by  him  to  our  said  Sovereign  Lord  the  King  for  the 
said  offence,  and  do  cause  him  then  and  there  to  be  arrested;  and  the  said 
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John  Wilson,  being  convicted  upon  oar  own  proper  view  of  the  detuning 
aforesaid  with  strong  hand,  as  aforesaid,  by  us  the  aforesaid  justices  is  com- 
mitted to  the  gaol  of  our  said  Lord  the  King  at,  &c,  being  the  next  gaol  to 
the  messaage  aforesaid,  there  to  abide  until  he  shall  have  paid  the  said  fine  to 
our  said  Lord  the  King  for  his  offence  aforesaid :  concerning  which  the  pre- 
mises aforesaid,  we  do  make  this  our  record.  In  witness  whereof,  &c.  (Signed 
and  sealed  by  the  two  justices)."  The  inquisition  purported  to  be  taken  on 
the  10th  of  September,  by  the  oaths  of  twelve,  &c,  before  the  abovenamed 
justices  and  another,  and  expressly  found  a  lawful  and  peaceable  seisin  in  fee 
of  the  premises,  by  Bates  and  Stiles,  and  an  unlawful  entry,  ejection,  expul- 
sion, and  amoval,  and  an  unlawful  holding  and  detainer  with  strong  hand  and 
armed  force,  by  Wilson.  On  this  inquisition  the  following  memorandum  was 
indorsed : — "  County  of  Leicester :  Be  it  remembered,  that  we,  Edward  Griffin 
and  John  Wetherall,  clerks,  and  William  de  Gapell  Brooke,  Esquire,  justices 
in  the  within  inquisition  named,  did,  this  10th  day,  &c.,  personally  go  to  the 
messuage  and  other  the  premises  in  the  within  written  inquisition  mentioned, 
and  did  reseize  the  same,  with  the  appurtenances,  and  did  restore  and  put  the 
within  named  Thomas  Bates  and  John  Stiles  into  full  possession  thereof, 
according  as  they  before  the  *entry  and  forcible  detainer  thereof  by  r*A30 
John  Wilson,  in  the  said  inquisition  mentioned,  were  seized,  according  L 
to  the  form  of  the  statutes  in  such  case,  &c.  Given,  &c.  (Signed  and  sealed 
by  the  three  justices)." 

In  Hilary  term  last,  M.  D.  Hill  obtained  a  rule,  calling  upon  the  three 
justices  last  mentioned  to  show  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  amend  the  return  to  the  certiorari,  by  returning  the 
information  on  which  this  conviction  was  founded,  and  also  by  setting  forth 
on  the  face  of  the  conviction  the  evidence  which  was  given  before  them 
touching  the  entry  into  the  premises  therein  mentioned,  and  also  the  facts 
touching  the  conduct  of  the  defendant  on  the  view  had  by  the  justices,  and  on 
which  facts  they  adjudged  the  defendant  to  be  guilty  of  the  forcible  detainer  in 
the  conviction  mentioned ;  and  also  the  depositions  taken  on  the  inquisition. 
The  affidavits  upon  which  the  rule  was  obtained  suggested  certain  particulars 
as  to  the  conduct  of  Wilson  at  the  time  of  the  view,  and  also  as  to  the  evi- 
dence given  at  the  inquisition ;  and  it  appeared  from  them  that,  after  the 
conviction  and  before  the  inquisition,  Wilson  served  one  of  the  magistrates 
with  a  written  notice,  containing  a  traverse  of  the  force  alleged  to  have  been 
used  by  him  "  touching  the  possession  of  the  said  premises,"  and  containing 
also  an  allegation  that  Stiles  and  Bates  were  never  in  possession  of  the  premises, 
but  had  intruded  themselves  thereon.  It  further  appeared  by  the  affidavits, 
that,  after  the  inquisition,  the  defendant  was  put  out  of  the  premises,  and 
possession  given  to  Stiles  and  Bates.  But  it  was  not  suggested  that  any  evi- 
dence was  given  to  the  justices  at  the  time  of  the  view  upon  which  the 
conviction  was  made. 

*Rumfrty  and  FoUett  now  showed  cause.  The  statute  3  G.  4,  c.  r«3i 
23,  s.  1,  gives  a  general  form  of  conviction  for  cases  where  no  particu-  L 
lar  form  has  been  directed ;  and  the  general  form  sets  out  the  evidence.  But 
this  is  a  conviction  under  the  statute  8  Hen.  6,  c.  9,  the  second  section  of 
which  enlarges  the  provisions  of  the  statute  15  Rich.  2,  c.  2,  recited  in  the 
first  section ;  and  the  effect  of  the  two  sections  is,  that  the  justice  or  justices, 
upon  complaint  made  of  forcible  entry  or  holding  of  lands,  tenements,  or  other 
possessions,  are  to  go  to  the  place  where  such  force  is  made ;  and  if  they  or  he 
find  any  persons  holding  such  place  forcibly,  such  persons  shall  be  taken  and 
put  into  the  next  gaol,  there  to  remain  convict  by  the  record  of  the  same 
justices  or  justice,  until  they  have  made  fine  and  ransom  to  the  king.  There 
is,  therefore,  no  evidence  required,  except  the  finding  of  the  justices  upon 
view ;  and  such  finding  is  expressly  set  forth  in  this  conviotion.  Supposing 
oral  evidence  to  have  been  given  for  the  defendant;  the  justices  upon  the  view 
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might  find  against  it,  though  uncontradicted,  and  convict  accordingly.  In 
Rex  v.  Oakley,  4  B.  &  Ad.  807,  8.  C.  1  Nev.  &  M.  58,  a  conviction  was 
quashed,  because  neither  the  complaint  nor  conviction  alleged  an  unlawful 
ejection,  which,  as  Patteson  J.  there  pointed  out,  4  B.  &  Ad.  314,  was  con- 
tained in  the  precedent  in  Rex  v.  Elwell,  2  Ld.  Raym.  1514 ;  3  Ld.  Raym. 
860.  Here  the  conviction  recites  that  the  complaint  was  of  an  unlawful  ejec- 
tion and  forcible  detainer,  and  states  that  the  justices  found  an  unlawful  and 
forcible  detainer  on  the  view,  according  to  the  complaint,  which  is  thus 
embodied  in  the  conviction ;  and  the  statute  gives  the  justices  power  to  convict 
•6321  UP°Q  ^e  v*ew  °^  a  f°rcible  ^holding,  after  such  complaint  made.  But, 
-J  when  the  conviction  is  upon  the  view  of  the  justices,  there  can  be  no 
evidence  to  set  out.  The  answer  of  the  magistrates  to  the  mandamus  would 
be,  that  they  did  not  act  upon  evidence  at  all,  but  on  their  own  view.  Besides, 
the  inquisition  shows  the  fact  of  the  unlawful  entry ;  and  by  stat.  3  Gr.  4,  o. 
23,  a.  8,  mere  want  of  form  is  not  sufficient  ground  for  setting  aside  a  convic- 
tion when  the  merits  have  been  gone  into,  and  when  there  has  been,  either  no 
appeal,  or  an  affirmation  of  the  conviction  on  appeal ;  and  the  trial  on  this 
inquisition  may  be  considered  to  be  in  the  nature  of  an  appeal  from  the  first 
conviction. 

M.  D.  Ellly  in  support  of  the  rule.  The  application  here  is,  not  to  quash 
the  conviction,  but  to  have  the  facts  set  out  by  the  magistrates.  It  is  clear 
that,  if  any  unlawful  entry  took  place,  the  view  was  subsequent  to  that,  and 
upon  that  view  nothing  could  appear  but  the  forcible  detainer.  Now,  it  is 
admitted  that  a  forcible  detainer  is  not  sufficient.  If  there  has  been  no  evi- 
dence besides  the  view,  the  magistrates  should  so  return.  Then  the  opinion 
of  the  court  could  be  taken  as  to  the  propriety  of  the  conviction ;  at  present  it 
cannot ;  Rex  v.  Justices  of  Cashiobury,  8  D.  &  R.  35.  It  does  not  appear, 
by  the  return  to  this  certiorari,  what  ground  the  magistrates  proceeded  upon. 
[Lord  Denman  C.  J.  Tou  say,  that  either  the  justices  saw  the  forcible 
entry,  in  which  case  they  may  set  out  that  they  did  so ;  or  they  did  not  see 
it,  and  then  the  conviction  is  bad.]  At  any  rate,  the  return  Bhould  show 
*6331  woc^er  *ne  magistrates  have  proceeded*  upon  any,  and  if  so  what, 
J  evidence  of  unlawful  entry,  or  have  thought  such  evidence  unnecessary. 
The  statute  3  G-.  4,  o.  23,  s.  1,  is  imperative ;  and  the  court  requires  the 
material  evidence  to  be  very  exactly  set  out;  In  re  Rix,  4  D.  &  R.  852.  This 
is  not  a  defect  of  form. 

Lord  Dknman  C.  J.  In  the  case  In  re  Rix,  4  D.  &  R.  852,  there  must 
have  been  some  affidavit,  showing  that  there  had  been  evidence  given  which 
was  not  exactly  set  out  in  the  conviction.  So,  in  Rex  v.  Warnford,  5  D.  & 
R.  489,  it  was  apparent  upon  the  face  of  the  conviction  that  the  evidence  was 
set  out,  not  according  to  the  words  actually  used,  but  according  to  the  techni- 
cal construction  of  its  result.  But  here  the  conviction  does  not  set  out  evidence 
at  all ;  and  the  court  is  asked  to  require  the  justices  to  do  so.  That  which 
did  take  place  is  effectually  set  out ;  and  the  question,  whether  the  proceeding 
be  good  or  not,  may  be  discussed  as  the  conviction  now  stands. 

Littlbdale  J.  As  far  as  the  mere  inquisition  is  concerned,  there  might, 
perhaps,  be  no  harm  in  having  all  that  relates  to  it  set  out.  But  as  to  the 
rest,  the  justices  are  authorised  by  the  statute  to  go  to  the  place ;  and  if  they 
find  a  forcible  holding,  they  are  to  convict  It  seems  to  me  that  it  is  left  to 
them  to  ascertain  the  feet  upon  their  own  view,  and  that  they  are  not  bound 
to  set  out  any  evidence.     Whether  the  conviction  be  good  or  not,  I  do  not  say.  * 

Taunton  J.  The  rule  calls  upon  the  justices  to  amend  the  return  to  the 
*6341  certi°ra">  **  to  the  conviction,  *in  three  particulars.  First,  to  return 
-J  the  information  on  which  the  conviction  was  founded.  I  think  that  is 
already  returned  in  substance  by  the  recital  in  the  conviction.  Secondly,  to 
set  forth  on  the  face  of  the  conviction  the  evidence  which  was  given  before 
them  touching  the  entry  into  the  premises.    But  it  appears  by  the  conviction 


300  Doyle  v.  Anderson.    T.  T.  1834.  [634 

already,  that  they  proceeded  upon  their  own  View.  Thirdly,  to  set  forth  on 
the  face  of  the  conviction  the  facts  touching  the  conduct  of  Wilson  on  the 
view  had,  on  which  facts  they  adjudged  him  to  be  guilty  of  the  forcible 
detainer.  But  it  does  not  appear  that  they  have  convicted  upon  any  such 
facts :  the  conviction  purports  to  be  made  on  view ;  so  that,  if  we  were  to 
comply,  we  might  be  calling  on  them  to  do  what  they  cannot  do.  I  think, 
therefore,  that  we  ought  not  to  grant  this  mandamus,  on  the  mere  speculation 
that  the  evidence  called  for  exists.  I  am,  however,  not  to  be  considered  as 
proDouncing  any  opinion  respecting  the  validity  of  the  conviction. 

Williams  J.  I  am  of  the  same  opinion.  There  are  no  facts  wanted,  and 
none  that  appear  to  be  purposely  kept  back.  In  the  case  first  cited  in  support 
of  the  rule,  the  affidavits  suggested  the  deficiency  :  here  the  justices,  whether 
right  or  wrong,  have  stated  that  they  convicted  on  the  view.  Indeed  the 
object  of  the  application  seems  to  have  been  to  obtain  the  opinion  of  the  court 
as  to  the  goodness  of  the  conviction.  Rule  discharged. 


*DOYLE  t;.  ANDERSON.    June  2d.  [*635 

DOYLE  t>.  STEWART. 

Where  a  plaintiff  brings  several  actions  on  the  same  policy  of  assurance,  against  several 
underwriters,  the  court  will  not,  without  the  consent  of  the  plaintiff,  make  a  consoli- 
dation rule  upon  the  terms  of  both  plaintiff  and  defendant  being  bound  in  all  the 
actions  by  the  event  of  one. 

These  were  actions  on  the  same  policy  of  insurance.  Nine  other  actions 
had  been  brought  on  the  same  policy,  and  the  eleven  had  been  consolidated 
upon  the  usual  terms,  that  the  proceedings  in  ten  should  be  stayed,  the  defend- 
ants severally  undertaking  to  be  bound  by  the  verdict  in  the  eleventh. (a)  The 
defendant  obtained  a  verdict  in  this  eleventh,  Doyle  v.  Dallas,  1  M.  &  Rob.  48. 
and  costs  were  taxed  against  the  plaintiff;  but  they  had  not  been  paid,  and  the 
plaintiff  was  in  prison  for  debt,  and  had  applied  for  relief  under  the  Insolvent 
Debtors'  Act.  The  plaintiff  proceeded  in  another  of  the  eleven  actions,  Doyle 
v.  Douglas,  and  obtained  a  verdict,  and  the  costs  were  taxed  and  paid  by  the 
defendant  in  that  action.  Afterwards  the  plaintiff  proceeded  in  the  other 
nine  actions.  Maule,  in  Easter  term  last,  obtained  a  rule,  on  affidavits  of 
the  above  facts,  calling  upon  the  plaintiff  to  show  cause  why  the  proceedings 
in  Doyle  v.  Stewart  should  not  be  stayed,  upon  the  submission  of  the  plaintiff 
and  defendant  in  that  action,  to  be  bound  and  concluded  by  the  verdict  which 
might  be  obtained  in  Doyle  v.  Anderson.  The  plaintiff  agreed,  that  if  the 
court  granted  such  a  rule  in  these  two  actions,  the  like  rules  should  be  made 
in  the  other  seven. 

*Ketty  now  showed  cause.  The  court  has  no  power  to  compel  the  r*fl3ft 
submission  of  the  plaintiff,  as  required  by  this  rule.  The  submission  of  L 
the  defendant  has  always  been  made  a  part  of  the  consolidation  rule,  because  he 
seeks  an  indulgence,  which  is  granted  to  him  upon  his  consenting  to  the  terms 
imposed.  Here  the  plaintiff  seeks  no  indulgence,  and  refuses  his  consent. 
The  very  terms  in  which  the  rule  is  drawn,  show  that  the  consent  of  the 
plaintiff  is  necessary;  but  that  consent  cannot  be  exacted  from  him.  He 
obtains  no  benefit  from  the  consolidation.  It  cannot  be  said  that  the  plain- 
tiff's proceedings  in  these  two  causes  have  been  vexatious :  he  may  have  better 
evidence  for  the  one  cause  than  for  the  other ;  and  this  is  shown  by  the  results 
of  the  two  actions  of  Doyle  v.  Dallas  and  Doyle  v.  Douglas.  But,  even  if  be 
had  proceeded  vexatiously,  the  court  would  not  interfere  to  the  extent  required 
by  this  rule.     Supposing  the  rule  to  be  made  absolute,  as  it  is  now  worded, 

(a)  See  Doyle  v.  Douglas,  4  B.  &  AdL  644. 
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the  object  sought  would  not  be  attained :  for  the  staying  of  the  proceedings  is 
made  to  depend  on  the  submission  of  the  plaintiff,  which  he  may  refuse.    The 
language  of  the  court  in  Doyle  v.  Douglas,  4  B.  &  Ad.  546,  shows  that  the 
•  plaintiff  is  not  to  be  bound  by  the  consolidation  rule. 

Maule,  in  support  of  the  rule.  If  the  terms  of  the  rule  be  inaccurate,  they 
may  be  modified  so  as  to  express  the  real  intention,  which  is,  that  the  proceed- 
ings in  Doyle  v.  Stewart  should  be  stayed,  and  that  both  parties  in  that  action 
should  be  concluded  by  the  event  of  Doyle  v.  Anderson.  The  understanding 
*6371  ^M}  certainly,  *for  a  long  time  been,  that  both  parties  were  bound  by 
J  the  consolidation  rule,  although  the  rule,  as  ordinarily  drawn,  has  not 
so  expressed  it.  Neither  is  such  an  exercise  of  the  power  of  the  court  unprece- 
dented in  cases  of  vexatious  proceedings.  Substantially,  there  are  but  two 
parties  to  the  whole  set  of  actions,  the  assured  on  the  one  side,  and  the  body 
of  assurers  on  the  other :  and  the  object  of  the  consolidation  rule  has  always 
been,  that  in  this  case,  as  in  other  actions,  a  Bingle  trial  may  decide  that  which 
is,  in  fact,  only  a  single  question.  The  rule  is  the  creature  of  the  court ;  and 
therefore  the  court  has  power  to  determine  its  conditions  and  effect.  If  circum- 
stances require  an  alteration  in  its  form,  the  court  is  competent  to  make  it ;  and 
the  alteration  in  its  pleadings  in  actions  on  policies,  introduced  by  the  new 
rales  will  probably  render  it  necessary  to  alter  the  practice  as  to  consolidation 
rales,  since  much  of  what  was  formerly  given  in  evidence  under  the  general 
issue,  must  now  be  specially  pleaded.  According  to  the  present  practice,  the 
consolidation  rule  cannot  be  made  till  after  issue  joined :  if  this  practice  be 
adhered  to,  the  costs  of  the  special  pleas  and  other  pleadings  to  issue,  which 
mast  be  included  in  the  action  against  each  underwriter,  will  cause  a  great 
and  useless  increase  in  the  expense  of  the  proceedings.  The  defendants  do 
not  ask  for  an  indulgence,  but  only  for  that  which  justice  requires  to  be  done. 
If  it  is  just,  the  only  question  is,  whether  the  court  has  the  power  of  doing  it; 
and  the  court  has  the  power,  by  staying  the  proceedings,  and  that  without  the 
consent  of  the  parties.  In  an  ordinary  consolidation  rule,  the  proceedings  are 
stayed  on  the  consent  of  the  defendant  to  be  bound  by  the  event  of  the  cause 
*6381  *™^*  without  any  consent  on  *the  part  .of  the  plaintiff.  They  are, 
•*  indeed,  only  stayed  till  after  the  trial ;  but  the  court  might,  on  the 
»me  principle,  stay  them  indefinitely,  or  till  the  plaintiff  consented. 

Per  Ouriam.(a)  We  think  that  we  cannot  comply  with  this  application. 
We  might,  perhaps,  have  been  glad  to  find  that  we  had  such  a  power ;  but  the 
principle  of  the  rule  has  always  been,  that  a  party  asking  for  a  favor  must  pay 
a  price  for  it.  It  may  be,  that  the  proceeding  is  also  for  the  benefit  of  the 
plaintiff;  but  we  cannot  force  a  party  to  accept  a  benefit  for  which  he  does  not 
ask,  and  impose  conditions  upon  him  for  so  doing.  Rule  discharged. 

(a)  Loan  Dzxman  0.  J.,  Littlsdals,  Taunton,  and  Williams  Js. 


WHITAKEE  v.  EDMUNDS.    June  2d. 

In  an  action  on  a  hill  of  exchange  by  a  third  indorsee  against  the  acceptor,  the  defend- 
ant cannot  put  the  plaintiff  to  prove  consideration,  by  giving  prim&  facie  evidence  to 
•how  the  want  of  it,  merely  as  between  the  drawer  and  his  indorsee,  and  each  subse- 
quent indorser  and  indorsee ;  but  he  must  also  show  the  want  of  consideration  as 
between  himself  and  the  drawer.  And  for  this  purpose,  it  is  not  enough  to  prove 
that  the  drawer,  on  the  day  before  the  maturity  of  the  bill,  procured  all  the  indorse- 
Dents  to  be  made  without  consideration,  in  order  that  the  action  might  be  brought 
by  an  indorsee,  on  the  understanding  that  the  money,  when  recovered,  should  be 
divided  between  one  of  the  indorsees  and  the  drawer. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor.    The 
declaration  stated  the  bill  to  be  payable  four  months  after  date;  and  to  have 
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been  drawn  by  Rowley,  payable  to  his  own  order,  and  indorsed  by  him  to  Cooke, 
by  Cooke  to  Shields,  and  by  Shields  to  the  plaintiff.  The  defendant  pleaded 
the  general  issue,  and  gave  notice  of  disputing  the  consideration.*  On  rttftQ 
the  trial(a)  before  Patteson  J.,  at  the  Middlesex  sittings  in  this  term,  *- 
ihe  making  of  the  bill,  the  indorsement,  and  the  acceptance  were  proved.  The 
defendant  gave  primd  facie  evidence  to  negative  consideration  between  Rowley 
and  Cooke,  Cooie  and  Shields,  and  Shields  and  the  plaintiff.  The  only  facts 
proved  to  negative  consideration  between  the  defendant  and  Rowley,  were  the 
following : — A  witness  stated  that,  on  the  day  before  that  on  which  the  bill 
became  due,  Rowley  asked  him  to  discount  the  bill;  that  he  refused,  but 
offered  to  introduce  Rowley  to  a  person  who  would  discount  it ;  that,  accord- 
ingly he  afterwards  introduced  Rowley  to  Shields,  who  agreed  to  sue  upon  the 
bill,  provided  another  name  were  put  to  it ;  that,  thereupon  Rowley  called  Cooke 
from  an  adjoining  room,  that  Cooke  and  Shields  indorsed,  and  it  was  agreed  • 
that,  when  the  money  was  obtained,  Rowley  and  Shields  should  divide  it 
between  them.  The  learned  judge  considered  these  facts  not  sufficient  to  put 
the  plaintiff  upon  proof  of  consideration,  because  the  defendant  had  not  shown 
that  there  was  no  consideration  between  the  drawer  and  acceptor,  and  because 
these  facte  did  not  amount  to  a  fraud  which  disqualified  the  holder  from  suing; 
and  he  held  that  the  defendant  must  go  further,  and  show  what  passed  between 
the  acceptor  and  drawer.  The  plaintiff  had  a  verdict,  without  any  proof  of 
consideration  being  given  by  him. 

Hoggin*  now  moved  for  a  rule  to  show  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had.  The  circumstance  of  two  additional  parties 
being  ^procured  to  the  bill  by  the  drawer,  on  the  day  before  its  ptAin 
maturity,  for  the  purpose  of  suing  upon  it,  and  the  agreement  that  one  ■- 
of  the  indorsers  should  have  a  share  of  the  money  recovered,  are  at  least 
evidence  from  which  a  jury  might  infer,  either  that  the  drawer,  who  up  to 
that  day  was  the  sole  party,  had  not  himself  a  good  ground  of  action,  and,  not 
being  able  to  sue  upon  the  bill,  could  not  communicate  such  a  right,  upon  this 
state  of  facts,  to  an  indorsee ;  or  else,  that  there  was  fraud,  to  which  the 
drawer  was  privy ;  and,  if  so.  the  plaintiff  ought  to  have  proved  the  considera- 
tion ;  Heath  t;.  Sansom,  2  K  &  Ad.  291. 

Lord  Den  man  C.  J.  It  does  not  appear  but  that  the  defendant  actually 
owed  the  amount  of  the  bill  to  the  drawer ;  and  if  he  did,  that  which  passed 
on  the  transfer  of  the  bill  to  the  intermediate  parties,  cannot  be  a  defence. 

Littledalx,  Taunton,  and  Williams  Js.  concurred. 


Rule  refused* 


(a)  See  S.  C.  at  N.  P.,  1  M.  &  Bob.  866. 


[•641 


♦WRIGHT  and  Another   v.    DEWES,  CHEATLE,  and  Others, 

June  3d. 

A  tenant's  growing  crops,  taken  in  execution  and  sold,  and  remaining  on  the  premises 
a  reasonable  time  for  the  purpose  of  being  reaped,  are  not  distrainable  by  the  land- 
lord for  rent  become  due  after  the  taking  in  execution. 

Such  crops  haying  been  so  taken,  sold,  and  left  on  the  premises,  and  the  arrears  of  rent 
paid  pursuant  to  stat.  8  Ann.  o.  14,  s.  1,  the  landlord  oannot  distrain  them  for  rent 
subsequently  due,  on  the  ground,  that  the  purchaser  has  not  entered  into  the 
agreement  with  the  sheriff  (to  use  and  expend  the  produce  in  a  proper  manner), 
directed  by  stat  56  G.  8,  c.  50,  s.  8.  Nor  is  he  entitled  to  presume,  from  the 
absence  of  such  agreement,  that  the  straw  of  such  crops  was  sold  for  the  purpose  of 
being  carried  off  the  land,  contrary  to  sect.  1. 

Declaration  in  trespass ;  first  count  for  breaking  and  entering  plainUnV 
close  at  Chilcote,  and  cutting  down,  reaping,  and  carrying  away  ten  acres  of 
wheat,  his  property,  there  growing ;  second  count  for  cutting  down  and  carrying 
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away  five  acres  of  wheat  of  the  plaintiffs,  growing  and  being  in  a  certain  field 
in  Chilcote,  &o.  Plea,  the  general  issue.  The  cause  was  tried  at  the  Derby- 
shire Spring  assizes,  1883,  and  a  verdict  found  for  the  plaintiffs,  as  after* 
mentioned.  On  motion  made  in  Easter  term,  following,  to  enter  a  nonsuit, 
the  court  directed  a  case  to  be  stated,  which  was  as  follows : — 

The  plaintiffs  brought  an  action  for  a  debt  of  more  than  1000?.  due  to  them 
jointly,  from  one  Benjamin  Mousley,  who  occupied  a  farm  at  Chilcote,  Derby* 
shire,  as  tenant  from  year  to  year  (not  under  any  written  agreement)  to  one 
Francis  Robertson.  Having  obtained  judgment,  the  plaintiffs  sued  out  a  writ 
dfi.fa.  thereupon,  directed  to  the  sheriff  of  Derbyshire,  commanding  him  to 
levy  1061/.  lis.  The  sheriff,  by  virtue  of  that  writ,  seized  certain  goods  and 
chattels  of  the  said  Benjamin  Mousley  on  the  said  farm,  in  September,  1831, 
and  remained  in  possession  of  the  said  goods  and  chattels,  until  the  31st  of 
October  following.  On  the  20th  of  October,  the  sheriff  seized  under  the  same 
*fU°1  execution  the  crops  of  wheat,  which  were  the  subject  of  this  action,  *and 
"J  which  were  then  growing  upon  the  said  farm,  and  on  the  31st  of  that 
month,  the  sheriff,  by  bargain  and  sale,  conveyed  the  said  crops,  by  the 
description  of  "  twenty-one  acres  of  fallow  wheat,  growing  on  the  said  farm, 
and  twenty  acres  of  bush  wheat/'  together  with  other  effects  of  the  said 
Benjamin  Mousley,  to  the  plaintiffs  in  consideration  of  1061/.  lis.,  and  the 
plaintiffs  were,  in  pursuance  thereof,  put  into  possession  of  such  wheat  and 
other  effects. 

At  the  time  of  executing  the  said  bargain  and  sale,  31 U.  15s.  6d.  was  due 
to  the  landlord  for  rent  and  arrears  of  rent,  due  at  Michaelmas  1831,  and  the 
whole  of  such  rent  and  arrears  was  paid  by  the  plaintiffs  to  the  land- 
lord's agents  in  January  1832.  On  the  26th  of  March,  1832,  and  before  the 
said  growing  crops  were  ready  to  be  cut,  a  distress  was  put  upon  the  said  farm 
by  the  defendant,  Benjamin  Cheatle,  as  the  agent  of  the  landlord  for  half  a 
year's  rent  which  had  become  due  on  the  25th ;  and  under  this  distress  the 
crops  in  question  were  seized,  and  afterwards  reaped  and  taken  away  by 
Cheatle  as  such  agent.  The  plaintiffs  claimed  in  this  action  the  full  value  of 
the  growing  crops.  The  jury  found  a  verdict  for  the  plaintiffs  against  Cheatle, 
and  found  expressly  that  the  sale  to  the  plaintiffs  by  the  sheriff  was  bon&Jide. 
The  question  for  the  opinion  of  the  court  was,  Whether  the  plaintiffs,  by  virtue 
of  that  sale,  were  entitled  to  the  crops,  discharged  from  the  landlord's  right  of 
distress  for  rent  accrued  due  subsequently  to  the  sale  ? 

N.  R.  Clarke  for  the  plaintiffs.  It  has  already  been  decided  in  Peacock  v. 
Purvis,  2  Brod.  &  B.  362,  5  B.  Moore,  79,  that  growing  corn  seized  under 
♦fliQi  *fi.fa.  is  not  liable  to  the  landlord's  distress,  *for  rent  accruing  after 
*  the  execution  and  sale,  unless  such  corn  be  left  on  the  premises  an 
unreasonable  time  after  it  is  ripe.  That  case  has  never  been  questioned ;  and 
it  overrules  a  dictum  of  Thompson  B.  to  the  contrary  effect,  in  Gwilliam  v. 
Barker^  1  Price,  277.  [Taunton  J.  That  was  an  obiter  dictum,  and  not 
necessary  to  the  decision  of  the  case.]  On  behalf  of  the  defendants,  reliance 
*6441  probably  be  placed  upon  the  statute  56  G.  3,  c.  50,  s.  1  ;(a)  it  *may 

■I  be  said  that  the  sheriff,  by  sect.  1,  of  that  act,  could  not  lawfully  sell 

(a)  "Whereas  St  is  expedient  that  the  execution  of  legal  process  should  be  so  regu- 
lated as  to  be  consistent  with  good  husbandry,  and  the  effect  and  intent  of  covenants 
and  agreements  entered  into  between  the  owners  and  occupiers  of  land  let  to  farm ;  Be 
it  enacted,  &c,  That  from  and  after  the  passing  of  this  act,  no  sheriff  or  other  officer 
in  England  or  Wales,  shall,  by  virtue  of  any  process  of  any  court  of  law,  carry  off  or 
sell  or  dispose  of  for  the  purpose  of  being  carried  off  from  any  lands  let  to  farm,  any 
straw  threshed  or  unthreshed,  or  any  straw  of  crops  growing,  or  any  chaff,  colder  or 
my  turnips,  or  any  manure,  compost,  ashes  or  seaweed,  in  any  oase  whatsoever  ;  nor 
»*y  hay,  grass,  or  grasses,  whether  natural  or  artificial,  nor  any  tares  or  vetches,  nor 
**7  roots  or  vegetables,  being  produce  of  such  lands,  in  any  case  where,  according  to 
any  covenant  or  written  agreement,  entered  into  and  made  for  the  benefit  of  the  owner 
or  landlord  of  any  farm,  such  hay,  grass  or  grasses,  tares  and  vetches,  roots  or  vegeta- 
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the  straw  of  the  growing  crops,  and  it  will  be  contended  that,  by  sect.  3,  he 
could  only  sell  the  crops  or  produce  to  a  person  who  should  agree  with  him 
in  writing  to  use  and  expend  the  same  on  the  lands,  according  to  the  custom 
of  the  country.  But  the  sheriff,  here,  had  merely  conveyed  a  quantity  of 
growing  wheat  to  a  purchaser ;  it  does  not  appear  that  it  was  to  be  carried  off 
the  farm.  If  he  conveyed  anything  otherwise  than  the  statute  requires,  there 
is  nothing  in  either  of  the  sections  above  referred  to,  to  show  that  the  pur- 
chaser's right  is  thereby  altogether  defeated :  at  least,  if  the  wheat  was  his 
property,  the  action  lies.  As  to  the  third  section,  the  question  is  (as  Parks 
J.  suggested  when  the  rule  niri  was  moved  for),  Whether  it  be  anything  more 
than  directory  ?  If  this  were  held  to  be  otherwise,  no  person  would  buy  crops 
under  an  execution.  The  statute  does  not  say,  that  every  purchase  not  made 
as  it  directs,  shall  be  void.  The  sheriff  is  liable  in  an  action  for  non-compli- 
ance with  the  provisions  of  the  act ;  but,  by  section  9,  even  that  is  not  so, 
unless  it  be  proved  on  the  trial  that  his  omission  was  *wilful.  The  r*r»je 
general  principle  in  the  case  of  sales  under  execution  is,  that  the  pur-  L  WD 
chaser's  right  is  not  affected  by  an  irregularity  of  the  officer.  It  cannot 
generally  be  expected,  in  cases  under  the  present  act,  that  a  purchaser  should 
satisfy  himself  of  all  the  directions  of  the  statute  having  been  complied  with  j 

Jet  it  would  be  hard,  if,  in  consequence  of  any  omission,  though  involuntary, 
y  the  sheriff,  he  should  lose  the  fruits  of  his  purchase ;  as,  for  instance,  if  the 
agreement  prepared  by  the  sheriff,  under  sect.  3,  does  not  in  all  respects  accord 
with  the  custom  of  the  country,  which  the  purchaser  may  he  unacquainted 
with.  The  statute  8  Ann,  c.  14,  s.  1,  is  very  differently  worded  from  this; 
it  directs  that  no  goods  being  on  premises  held  by  lease,  shall  be  taken  under 
execution  on  any  pretence,  unless  the  rent,  as  there  mentioned,  shall  be  first 
paid  to  the  landlord.    The  present  act  merely  commands  and  regulates. 

Daniely  contra^  First,  the  purchaser  here  could  acquire  no  title  if  the 
requisitions  of  the  statute  in  sections  1  and  8  were  not  complied  with.  In 
Peacock  v.  Purvis,  2  Brod.  &  B.  362,  it  did  not  appear  that  they  were  not; 
the  case,  therefore,  decides  nothing  on  this  point.  The  construction  now  eon- 
tended  for  would  frustrate  the  design  of  the  statute  in  favour  of  good  hus- 
bandry; for,  in  case  the  provisions  there  laid  down  were  neglected,  the 
landlord  would  have  no  remedy  at  all  against  the  purchaser,  and,  according  to 

tries,  ought  not  to  be  taken  off  or  withholden  from  snob  lands,  or  which  by  the  tenor  or 
effect  of  such  covenants  or  agreements,  ought  to  be  used  or  expended  thereon,  and  of 
which  covenants  or  agreements,  suoh  sheriff  or  other  officer  shall  have  received  a  writ- 
ten notice  before  he  shall  have  proceeded  to  sale." 

By  sect.  2  it  is  enacted  That  the  tenant  shall,  on  knowledge  of  the  process  against  his 
goods,  give  a  written  notice  to  the  Bheriff,  &c.  of  such  covenants  or  agreements  known 
to  him,  as  may  relate  to  and  regulate  the  use  and  expenditure  of  the  crops  or  produce 
of  the  land,  and  of  the  landlord's  name  and  residence,  and  the  sheriff,  &e.  shall  gire 
notice  to  the  landlord,  and  his  agent  of  possession  having  been  taken  of  any  such  crops 
or  produce,  and,  in  case  of  the  absence  or  Bilence  of  the  landlord  or  agent,  shall  post- 
pone the  sale  till  the  latest  lawful  day. 

Ssct.  3.  "  Provided  always,  and  be  it  further  enacted,  That  such  sheriff  or  other 
officer  executing  such  process,  may  dispose  of  any  crops  or  produce  hereinbefore  men- 
tioned, to  any  person  or  persons  who  shall  agree  in  writing  with  such  sheriff  or  other 
officer,  in  cases  where  no  covenant  or  written  agreement  shall  be  shown,  to  use  and 
expend  the  same  on  such  lands,  in  such  manner  as  shall  accord  with  the  custom  of  the 
country ;  and  in  oases  where  any  covenant  or  written  agreement  shall  be  shown,  then 
according  to  such  covenant  or  written  agreement ;  and  after  such  sale  or  disposal  so 
qualified,  it  shall  be  lawful  for  suoh  person  or  persons  to  use  all  such  necessary  barns, 
stables,  buildings,  outhouses,  yards  and  fields,  for  the  purpose  of  consuming  such  crops 
or  produce,  as  such  sheriff  or  other  officer  shall  allot  or  assign  to  them  for  that  purpose, 
and  which  such  tenant  or  occupier  would  have  been  entitled  to  and  ought  to  have  used 
for  the  like  purposes  on  such  lands." 

Sbot.  4,  requires  the  sheriff,  &o.  to  permit  any  landlord  aggrieved  by  breach  of  such 
agreement,  to  sue  thereupon  in  his  name,  first  giving  him  an  indemnity. 

The  other  material  sections  are  sufficiently  stated  m  the  argument. 
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seel  9,  none  against  the  sheriff,  unless  he  could  show  that  the  omission  had 
been  wilful.  Yet  the  act  clearly  contemplates  that  the  agreement  therein  pre- 
uugl  scribed  shall  always  be  entered  into ;  *for  it  provides,  in  sect.  3,  that 

•*  after  the  sale  so  qualified,  it  shall  be  lawful  for  the  purchaser  to  use  all 
such  necessary  barns,  &c.  for  consuming  such  crops  or  produce,  as  the  sheriff 
shall  allot ;  and  as  the  tenant  himself  might  have  used  for  such  purposes  on 
the  lands.  Sect.  6  enacts,  that  where  the  purchaser  of  any  crops  or  produce 
before-mentioned  shall  have  entered  into  any  agreement  with  the  sheriff  touch- 
ing the  use  and  expenditure  thereof  on  lands  let  to  farm,  it  shall  not  be  lawful 
for  the  landlord  to  distrain  for  rent  on  any  corn,  hay,  straw,  or  other  produce 
thereof,  which,  at  the  time  of  such  sale  and  the  execution  of  such  agreement 
under  the  act,  shall  have  been  severed  from  the  soil  and  sold,  subject  to  such 
agreement,  by  the  sheriff,  nor  on  any  turnips,  drawn  or  growing,  if  sold  accord- 
ing to  the  act,  &c. ;  but  this  provision  would  be  nugatory  if  such  produce 
vested  absolutely  in  the  purchaser  by  the  sale,  and  the  landlord  were  precluded 
from  distraining,  whether  the  agreement  were  entered  into  or  not.  It  is  said 
that  the  purchaser  cannot  be  expected  to  know  whether  or  not  the  sheriff  has 
fulfilled  the  directions  of  the  act ;  but  if  the  act  obliges  the  one  to  take  an 
agreement,  it  equally  obliges  the  other  to  enter  into  it :  it  is  not  contended 
that  the  words  are  obligatory  on  the  one  and  directory  to  the  other.  The 
purchaser,  who  stands  on  the  benefit  of  his  contract  with  the  sheriff,  as  against 
the  landlord,  must  prove  that  he  has  done  what  the  statute  requires  of  him. 
The  rule  that  purchasers  are  not  affected  by  an  irregularity  in  the  levy  does 
not  apply :  this  is  a  restricted  power  given  to  the  sheriff,  and  it  must  be  shown 
that  such  power  has  not  been  exceeded. 

Then,  secondly,  although  the  statute  should  not  affect  the  plaintiff's  right, 
♦647-1  yet  the  defendant,  as  landlord,  was  ^entitled  to  distrain  the  crops  in 

•*  question  for  the  rent  due  at  Lady-day,  1832.  Peacock  v.  Purvis,  2 
Brod.  &  B.  362,  is  no  sufficient  authority  to  the  contrary.  That  case  was  argued 
without  any  reference  to  the  statute  56  G.  3,  o.  50 ;  there,  too,  the  seizure 
was  on  the  28th  of  April,  and  it  was  argued,  that  as  the  landlord  received  a 
year's  rent  at  that  time,  he  must  be  taken  to  have  received  it  out  of  the 
value  of  the  crop,  and  ought  not  to  come  upon  the  same  crop  again  for  a  new 
half-year's  rent  due  in  May.  But  here  the  same  argument  would  not  apply ; 
for  the  seizure  was  in  October,  when  the  crop  could  not  have  a  value.  [Taun- 
ton J.  Nothing  is  more  common  than  for  wheat  crops  to  be  the  subject  of 
valuation  in  September  or  October.]  The  broad  principle,  however,  upon 
which  the  decision  in  Peacock  v.  Purvis,  2  Brod.  &  B.  362,  proceeded,  was, 
that  goods  in  the  custody  of  law  (as  the  crop  there  was  held  to  be)  are  not 
liable  to  distress.  But  what  are  the  authorities  on  which  that  assumption 
rests?  In  Eaton  v.  Southby,  Willes,  131,  there  referred  to,  reliance  is  placed 
on  a  passage  in  Co.  Lit.  47,  a.,  which  begins,  "here  it  is  necessary  to  be  seen 
of  what  things  a  distress  may  be  taken  for  a  rent ;"  and,  after  enumerating 
some  things  which  may  not  be  taken,  as  a  horse  in  a  smith's  shop,  or  in  a 
hostry,  materials  in  a  weaver's  shop  for  making  cloth,  and  cloth  or  garments 
in  a  tailor's  shop,  adds,  "  nor  any  thing  distrained  for  dauiage-fesant,  for  it  is 
in  custody  of  law,  and  the  like."  But  in  those  cases  the  interests  of  third 
persons,  the  actual  owners  of  the  property,  come  in  question,  and  the  law  laid 
down  is  for  their  protection ;  nothing  is  said  of  goods  of  the  tenant  himself 
*6481  ^^^  i°  execution,  nor  can  the  passage  *be  extended  so  as  to  imply 

J  an  exemption  of  those.  In  Finch's  Law,  fol.  11,  a.,  Ed.  1613 ;  citing 
Bro.  Abr.  Pledges,  pi.  28,  it  is  merely  laid  down  that  goods  taken  for  distress 
shall  not  be  put  in  execution  for  the  debt  of  their  owner.  The  passage  in  Co. 
Lit  is  misstated  in  Eaton  v.  Southby,  Willes,  131,  and  although  the  Court  of 
Common  Pleas  there  inclined  to  the  opinion  that  goods  taken  in  execution 
cannot  be  distrained  for  rent,  because  they  are  in  the  custody  of  the  law,  that 
doctrine  has  not  been  followed  up  in  analogous  oases  where,  if  correct,  it  might 
Vol.  XXVIU.-20 
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have  been  expected  to  prevail.  Thus,  in  Ex  parte  Hummer,  1  Atk.  108, 
after  a  commission  of  bankrupt  had  issued,  and  the  messenger  was  in  posses- 
sion, it  was  held  that  the  landlord  might  distrain  the  goods  upon  the  premises, 
tor  the  whole  rent  due  to  him.  No  authority  appears  to  support  the  decision 
relied  upon  on  the  other  side  :  Parslow  v.  Gripps,  1  Comyns's  Rep.  204,  so 
far  as  it  applies,  is  to  the  contrary  effect.  [Taunton  J.  That  case  only  rives 
the  argument  on  one  side,  and  no  decision.]  There,  growing  corn  had  been 
taken  in  execution,  sold,  and  afterwards  cut  by  the  vendee ;  and  then  the 
landlord  distrained  it.  The  argument  was,  that  "  the  corn  likewise  at  the  time 
of  the  Bale  was  not  in  the  same  plight  as  at  the  time  of  the  severance,  for  it 
received  nourishment  and  increase  afterwards  from  the  land  ;  and  if  the  sheriff 
should  be  allowed  to  sell  upon  an  execution  immediately  after  the  sowing,  he 
would  sell  goods  which  were  not  then  in  the  defendant,  against  whom  the 
execution  was,  but  which  afterwards  received  their  nourishment  and  value 
from  the  lands  of  another."  [Taunton  J.  That  does  not  destroy  the 
identity.  It  is  as  if  a  cow  *and  calf  were  seized,  and  the  calf  distrained  r*/Mo 
afterwards.]  If  the  calf  remained  on  the  demised  premises  after  the  *» 
execution,  till  it  grew  up,  it  would  have  acquired  a  value  from  the  land,  for 
which  the  landlord  would  be  entitled  to  repayment;  a  right  would  accrue  to 
him  in  respect  of  the  improvement  so  gained.  [Taunton  J.  Neither  the 
identity  nor  the  former  right  of  property  would  be  destroyed.]  According  to 
the  argument  for  the  plaintiffs,  the  landlord  might  be  in  this  situation.  The 
crops  might  be  seized  before  the  landlord's  Michaelmas  rent  was  due;  he  could 
not  then  claim  any  portion  of  the  proceeds  of  the  levy  under  stat.  8  Ann.  e 
14,  in  respect  of  future  rent,  Hoskins  v.  Knight,  1  M.  &  S.  245,  Gwilliam  *. 
Barker,  1  Price,  274 :  but  the  sheriff  might  remain  in  possession  till  the  next 
Tear's  crops  were  sown,  and  sell  those  crops  before  the  return  of  the  writ.  As 
it  is  now  contended,  the- landlord  could  not  distrain  the  crops  then  sown;  and, 
consequently,  he  would  lose  his  natural  security  for  the  rent,  for  a  year  and  a 
half,  or  even  for  a  longer  time,  if  it  were  a  biennial  crop.  The  statute  of 
Anne  was  meant  to  give  landlords  an  efficient  remedy ;  it  is  not  so  if  they  have 
no  claim  under  the  statute  for  rent  not  due  at  the  time  of  the  taking,  and 
cannot  distrain  for  rent  accruing  before  the  removal.  [Taunton  J.  Land- 
lords had  no  right  to  distrain  growing  crops  till  the  statute  11  G-.  2,  a  19,  s. 
8 ;  but  an  execution  might  be  had  against  such  crops  at  common  law.]  That 
statute  has  now  given  landlords  the  same  rights  as  to  growing  crops  which 
they  had  before  with  respect  to  goods  and  chattels,  and  if  moveable  chattels 
were  left  on  the  land  for  more  than  a  reasonable  time,  the  right  of  distress 
would  revive.  [Taunton  J.  The  crops,  by  their  nature,  'cannot  be  p*650 
immediately  removed.]  While  they  remain,  they  acquire  a  value  at  *- 
the  landlord's  expense,  which  moveable  goods  in  general  do  not  do ;  yet  the 
argument  is,  that  the  right  of  distraining  revives  by  time  as  to  such  goods  but 
not  as  to  crops.  The  dictum  of  Thompson  B.  in  Gwilliam  v.  Barker,  I  Price, 
277,  was  not  thrown  out  merely  obiter,  but  was  material  to  the  case. 

Clarke,  in  reply.  As  to  the  argument  from  inconvenience,  the  statute  of 
Anne  places  landlords  in  a  better  situation  than  other  creditors,  but  is  not 
calculated  to  secure  them  from  every  possible  disadvantage.  The  circumstance 
of  the  crop  remaining  on  the  ground  till  maturity,  does  not  take  away  its 
identity,  or  the  rights  of  any  party  in  it.  If,  indeed,  it  were  severed  from  the 
soil,  and  left  for  more  than  a  reasonable  time,  the  landlord  might  exercise  hk 
right  of  distraining,  but  that  the  sixth  section  of  56  G.  8,  c.  50,  forbids  such 
distress  in  cases  where  the  purchaser  shall  have  entered  into  the  requisite 
agreement  with  the  sheriff;  or  again,  if  the  crop  were  left  unout  for  an  unrea- 
sonable time  after  maturity,  the  right  of  distraining  might  revive.  The  section 
just  referred  to  tends,  with  others,  to  show  that  the  statute  does  not  contem- 
plate the  agreement  with  the  sheriff  as  being  necessarily  entered  into  in  every 
case  of  execution  against  farm  produce.    The  power  of  selling  crops  is  not 
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given,  bat  only  regulated,  by  the  statute.  It  does  not  appear  on  this  case, 
that  there  was  any  covenant  or  agreement  between  the  landlord  and  tenant, 
according  to  which  the  agreement  with  the  sheriff  might  be  drawn ;  and  it 
may  be  that  there  was  no  custom  of  the  country  on  which  it  could  be  framed : 
♦0521  none,  at  least,  *is  shown.  If  the  sheriff  has  wilfully  exercised  his 
J  authority  in  an  irregular  manner,  so  as  to  prejudice  the  landlord,  there 
is  a  remedy  for  the  landlord  by  action. 

Loan  Penman  G.  J.  I  am  of  opinion  that,  in  this  case,  Peacock  v. 
Purvis,  2  Brod.  &  B.  362,  is  expressly  in  point:  the  only  distinction 
suggested  is,  that  the  seizure  in  this  case  was  in  September,  whereas  there  it 
▼as  in  April.  It  is  singular  that  in  that  case  the  statute  56  Gt.  8,  c.  50, 
should  not  have  been  adverted  to ;  but  the  reason  probably  was,  that  counsel 
did  not  think  it  applicable.  In  the  present  case  also,  I  think  that  the 
provisions  of  the  statute  do  not  apply,  and  that  the  plaintiffs  are  entitled  to  a 
verdict. 

Ltttledale  J.  I  am  of  the  same  opinion.  The  statute  8  Ann.  c.  14.  s. 
1.  provides  that,  when  goods  are  taken  in  execution,  the  creditor  shall  pay  the 
rent  then  due  to  the  landlord,  not  exceeding  rent  for  one  year ;  subject  to  that 
payment,  it  protects  the  creditor's  execution  against  any  claim  of  the  landlord. 
The  landlord  could  not  distrain  growing  crops  till  the  passing  of  11  G.  2,  o. 
19. ;  but  the  statute  of  Anne  protects  executions  against  the  right  of  distress 
given  by  the  later  act,  as  effectually  as  against  the  right  previously  existing. 
It  is  said  that  the  decision  in  Peacock  v.  Purvis,  2  Brod.  &  B.  362,  does  not 
apply,  because  of  the  provisions  in  56  G.  3,  c.  50.  I  agree,  however,  with  my 
Lord  Chief  Justice,  that  the  statute  was  probably  not  relied  upon  in  that  case, 
because  it  was  inapplicable.  The  facts  here  are,  that  the  sheriff  seized  the  crops 
♦6521  on  ^e  3 1st  of  October,  and  shortly  after  sold  them  to  the  plaintiffs, 
J  and  that,  before  the  *crops  were  ripe,  the  defendants  put  in  a  distress, 
and  afterwards  reaped  and  took  the  produce.  Now,  as  to  the  alleged  omission  of 
the  plaintiffs  to  fulfil  the  requisitions  of  the  statute ;  the  only  case  in  which 
the  statute  restricts  the  right  of  protection  to  persons  who  have  executed  the 
required  agreement  is,  where  the  crop  or  produce,  at  the  time  of  such  sale  and 
the  execution  of  such  agreement,  shall  have  been  severed  from  the  soil  and 
Bold,  subject  to  such  agreement,  by  the  sheriff.  But  here  the  crop  had  not 
been  severed  when  the  distress  took  place.  As  to  the  straw,  it  was  not  in 
met  carried  off,  for  it  necessarily  continued  on  the  soil  till  the  corn  could  be 
reaped ;  the  sale  could  not  be  considered  a  removal,  nor  can  it  be  said,  under 
the  circumstances,  that  the  sale  was  for  the  purpose  of  removal.  I  think, 
therefore,  that  if  the  plaintiffs  would  have  had  a  right  as  against  the  landlord's 
distress  before  the  act,  that  right  is  not  touched  now. 

Taunton  J.  I  also  think  that  the  sale  by  the  sheriff  in  this  case  gave  the 
plaintiffs  a  title,  discharged  from  the  landlord's  right  of  distress.  It  appears 
to  me,  for  the  reasons  which  have  been  given,  that  the  statute  56  G.  8,  c.  50., 
does  not  apply ;  and  I  think  this  case  is  decided  by  Peacock  v.  Purvis,  2 
Brod.  k  B.  862.  It  is  said  there  by  the  court,  that  the  point  has  not  been 
expressly  decided;  though  in  Eaton  t>.  Southby,  Willes,  186,  a  strong  opinion 
was  certainly  thrown  out,  that  goods  taken  in  execution  could  not  be  distrained 
for  rent.     In  the  first  edition  (1802)  of  Mr.  Woodfall's  Law  of  Landlord  and 


(a)  The  reporters  have  not  been  able  to  meet  with  the  first  edition  of  Mr.  Woodfall's 
Law  of  Landlord  and  Tenant  In  the  last  edition  (1884),  the  paragraph  apparently 
referred  to  by  Taunton,  J.  begins  as  follows : — "  Goods  in  the  custody  of  the  law  are  not 
distrointble;  for  it  is  repugnant  that  it  should  be  lawful  to  take  goods  out  of  the  cus- 
tody of  the  law ;  and  that  cannot  be  a  pledge  to  me.  which  I  cannot  reduce  into  my 
actual  possession  \  therefore  things  distrained  damage  feasant  cannot  bo  taken  for  rent) 
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sold  under  %JLfan  and  the  vendee  permitted  it  to  remain  till  it  wan  ripe,  and  then 
cat  it,  after  which,  and  before  it  was  fit  to  be  carried,  the  landlord  distrained 
it  for  rent,  both  the  Courts  of  King's  Bench  and  Common  Pleas  held  that  it 
was  not  distrainable.(a)  I  cannot  trace  any  such  decision;  yet  the  author 
cannot  have  invented  the  proposition,  nor  can  he  have  meant  to  state  it  upon 
his  own  authority,  because  that  edition  was  written  when  he  was  young,  and 
had  not  sufficient  opportunity  for  deliberation.  But  on  the  authority  of 
Peacock  v.  Purvis,  2  Brod.  &  B.  362,  I  think  the  plaintiff  in  this  case  is 
entitled  to  recover. 

Williams  J.  I  am  of  the  same  opinion.  All  the  rent  which  was  due  to 
the  landlord  when  the  bargain  and  sale  took  place,  had  been  paid  to  him;  and 
the  growing  crops  were  necessarily  left  upon  the  premises ;  it  would  have  been 
ruinous  to  do  otherwise.  Upon  this  state  of  facts,  the  case  must  be  governed 
by  Peacock  v.  Purvis,  2  Brod.  &  B.  362.  Postea  to  the  plaintiff*. 

nor  goods  in  a  bailiff's  hands  under  an  execution ;  nor  goods  seiied  by  process  at  the 
suit  of  the  king."  This  appears  to  be  taken,  very  nearly  verbatim,  from  Gilbert's  Lav 
of  Distresses,  p.  44,  ed.  1767. 

(a)  This  is  printed  conformably  to  the  passage  as  it  stands  in  the  present  edition, 
and  appears  to  correspond  with  that  read  bj  Taunton,  J.  in  his  judgment.  The  autho- 
rities cited  for  it  in  the  present  edition  are  Eaton  v.  Southby,  Peacock  t>.  Purvis,  and 
Parslow  v.  Cripps. 


♦MORRIS  v.  DIMES.    •Tunc  Zd.  [*6M 

A  grant  by  the  King  of  free  warren  in  land,  of  which  he  is  seised  in  fee,  is  a  grant  of 
free  warren  in  gross. 

Therefore,  where  defendant,  in  trespass,  pleaded  such  a  grant  of  free  warren  to  P.,  and 
deduced  title  from  P.  to  F.,  and  pleaded  a  conveyance  by  F.  of  the  said  free  warren 
to  the  defendant ;  it  was  held,  that  the  plea  was  not  sustained  by  proof  of  a  comey- 
ance  from  F.  of  a  manor,  of  which  the  land  in  question  was  copyhold,  with  all  and 
singular  fisheries  and  right  of  fishing,  fowling,  hawking,  hunting,  and  Bhooting ,  and 
all  profits,  royalties,  Ac.  and  all  other  rights,  liberties,  franchises,  jurisdictions, 
privileges,  commodities,  advantages,  hereditaments,  and  appurtenances  whatsoever 
to  the  said  manor  belonging,  or  in  any  wise  appertaining  thereto,  or  at  any  time 
occupied  or  enjoyed  therewith,  or  reputed  part,  paxoel,  or  member  thereof,  or  granted 
by  the  King  to  P.  as  appurtenant  to  the  manor. 

And  this,  though  it  was  shown  that  the  King,  at  the  time  of  the  grant  to  P.,  was  lord 
of  the  manor,  and  held  certain  demesne  lands  in  fee,  and  granted  the  free  warren  in 
both  the  demesne  and  other  lands  of  the  manor. 

Qu&rc,  Whether  the  words  of  the  conveyance  by  F.  would  have  conveyed  a  free  warren 
appurtenant  to  the  manor ! 

Trespass.  On  the  trial  before  Bayley  B.,  at  the  Hertford  Summer  assiies 
1833,  a  verdict  was  found  for  the  plaintiff  upon  some  of  the  issues,  and  for 
the  defendant  upon  others,  subject  to  the  opinion  of  this  court  upon  the 
following  case : — 

The  first  count  of  the  declaration  charged  the  defendant  with  breaking  and 
entering  a  close  of  the  plaintiff,  called  Great  Wood  Field,  (describing  the 
boundaries),  situate  in  the  parish  of  Rickmansworth,  in  the  county  of  Hertford, 
and  five  other  closes,  not  named,  of  the  plaintiff,  in  the  parish  and  county 
aforesaid,  and  hunting,  searching  for,  and  killing  game  therein,  and  selling, 
and  carrying  away  the  same,  and  converting  it  to  his  own  use.  The  second 
count  charged  similar  trespasses  in  another  close  of  the  plaintiff,  describing 
the  boundaries.  The  third  count  was  for  seizing  and  taking  away  dead  game, 
the  property  of  the  plaintiff. 

By  first  plea,  after  describing  and  naming  the  five  unnamed  closes  in  the 
first  count  mentioned,  the  defendant  pleaded,  as  to  the  whole  of  the  trespasses 
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*6551  comP^a*ne<^  °f>  tna*  King  Charles  the  First  was  seized  in  fee  of  the 
J  closes  in  which,  &c,  and  that,  being  so  seized,  *he,  by  letters  patent,  of 
the  5th  of  July  1628,  granted  to  William  Earl  of  Pembroke,  Thomas 
Morgan,  and  John  Thorogood,  and  the  heirs  and  assigns  of  the  said  earl,  that 
they  and  the  heirs  of  the  said  earl  might  have,  hold,  and  enjoy,  on  the  said 
several  closes,  free  warren,  fowling,  and  hunting ;  and  that  the  said  earl  was 
seized  of  the  said  free  warren  by  virtue  of  that  grant.  The  plea  then 
deduced  title  to  the  said  free  warren  down  to  the  year  1818,  when  it  alleged  a 
devise  of  the  same  by  Henry  Fotherley  Whitfield  to  John  Forster  and  Thomas 
Deacon,  by  virtue  whereof  they  became  seized  of  the  said  free  warren ;  and 
that  they,  on  the  16th  of  June  1818,  bargained  and  sold,  and  on  the  17th  of 
JoDe,  by  a  certain  indenture  of  that  date,  released,  the  free  warren  over  the 
close  in  which,  &c.,  to  Robert  Williams,  William  Williams,  and  Thomas  Lane, 
and  their  heirs.  The  plea  then  deduced  title  from  the  three  last-named 
parties  to  the  defendant,  who,  under  his  right  of  free  warren,  justified  the 
trespasses  complained  of.  The  second  plea  was  in  all  respects  like  the  first, 
except  that  it  throughout  alleged  the  free  warren  to  have  been  "  granted  "  by 
the  several  deeds  and  assurances  therein  mentioned,  instead  of  stating  the 
same  to  have  been  "  released,"  as  in  the  former  plea.  The  defendant  pleaded 
seven  other  pleas  to  different  parts  of  the  declaration,  alleging  a  prescriptive 
right  of  free  warren. 

To  the  first  and  second  pleas,  the  plaintiff,  after  protesting  the  seisin  of 
King  Charles  the  First,  replied,  that  Forster  and  Beacon  did  not,  by  the  inden- 
ture in  the  first  plea  in  that  behalf  mentioned,  release  to  R.  Williams,  W. 
Williams,  and  T.  Lane  the  said  free  warren  in  and  over  the  said  closes  in 
which,  Ac.,  in  manner  and  form  as  in  the  first  plea  was  alleged,  and  that  they 
,/.-/»-]  did  *not,  by  the  said  indenture  in  the  second  plea  in  that  behalf  men- 
J  tioned,  grant  unto  the  said  R.  W.,  W.  W.,  and  T.  L.,  the  said  free 
warren  in  and  over,  Ac.,  in  manner  and  form,  Ac. ;  and  upon  these  traverses 
issue  was  joined.  The  plaintiff  also  traversed  the  prescriptive  right  claimed 
by  the  other  pleas,  upon  which  traverses  the  defendant  also  joined  issue. 

At  the  trial  of  the  cause,  the  defendant,  to  support  his  case  on  the  first  and 
second  issues,  proved  a  conveyance  by  lease  and  release  of  the  16th  and  17th 
of  June,  1818,  by  which  John  Forster  and  Thomas  Beacon,  by  the  direction 
of  the  Court  of  Chancery,  granted,  bargained,  sold,  aliened,  released,  and  con- 
firmed to  Robert  Williams,  William  Williams,  and  Thomas  Lane,  their  heirs 
and  assigns,  all  that  the  said  manor  or  lordship,  or  reputed  manor  or  lordship, 
of  Rickmansworth,  and  all  that  the  market-house  in  the  town  of  Rickmans- 
worth,  with  all  the  market  ground  there,  or  in  and  about  the  same  place,  and 
such  of  the  tolls,  stallage,  and  profits  of  the  market  as  might  from  time  to  time 
arise  and  accrue  to  the  lord  of  the  said  manor ;  and  also  the  right  and  privilege 
of  nominating  the  occupiers  of. five  alms-houses  therein  mentioned;  together 
with  all  and  singular  heaths,  moors,  marshes,  woods,  underwoods,  timber  trees, 
and  all  other  trees,  mines,  delfs,  minerals  (except  mines  of  lead  and  tin,  and 
all  mines  royal,  and  all  prerogatives  to  such  mines  belonging,  as  the  same 
were  excepted  out  of  the  said  deed  of  grant  or  letters  patent),  quarries,  pits  of 
chalk,  stone,  lime,  and  gravel,  lime-kilns,  brick-kilns,  fisheries,  and  right  of 
fishing,  fowling,  hawking,  hunting,  and  shooting;  ways,  waters,  watercourses, 
ponds,  pools,  rivers,  brooks,  currents,  and  streams  of  water ;  commons,  com- 
♦6*7-1  mon  of  pasture  and  turbary,  folds,  foldcourses,  *and  liberty  of  foldage, 
-*  waste,  waste  grounds,  profits,  royalties,  courts  of  leet,  courts  baron, 
and  customary  courts,  views  of  frankpledge ;  and  all  other  court  and  courts ; 
and  all  profits  and  perquisites  of  courts  and  leets,  and  all  that  to  courts  and 
leets  and  view  of  frank-pledge  did  belong;  and  all  waifs,  estrays,  treasure- 
trove,  goods  and  chattels,  debts,  right  and  credits  of  felons  and  fugitives, 
felons  of  themselves,  and  persons  put  in  outlaw,  deodands,  wards,  reliefs, 
escheats,  heriots,  fines,  amerciaments;  chief  rents,  quit  rents,  and  other  rents, 
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reversions,  services,  fairs,  markets,  tolls,  and  all  other  rights,  liberties,  fran- 
chises, jurisdictions,  privileges,  profits,  commodities,  advantages,  heredita- 
ments, and  appurtenances  whatsoever  to  the  said  manor  or  lordship,  market- 
house,  lands,  tenements,  hereditaments,  and  premises  therein-before  described 
or  intended  to  he  thereby  granted  and  released,  belonging,  or  in  any  wise 
appertaining,  or  to  or  with  the  same  or  any  part  thereof  then  or  at  any  time  there- 
tofore usually  held,  used,  occupied,  or  enjoyed,  or  accepted,  reported,  deemed, 
taken,  or  known  as  part,  parcel,  or  member  thereof,  or  as  were  in  and  by  the 
said  deed  of  grant  or  letters  patent  granted  and  assigned  by  the  crown  to  the 
said  William  Earl  of  Pembroke,  and  his  heirs,  as  appurtenant  to  the  said 
manor  or  lordship,  or  any  part  thereof. 

The  defendant,  also,  gave  in  evidence  the  said  letters  patent  of  King  Charles 
I.,  by  which  free  warren  was  granted  in  the  following  terms : — "  Moreover, 
we  have  granted,  and  by  these  presents  for  us,  our  heirs  and  successors,  Ac., 
do  grant,  to  the  aforesaid  William  Earl  of  Pembroke,  Thomas  Morgan,  and 
John  Thorogood,  and  the  heirs  and  assigns  of  the  aforesaid  William  Earl  of 
Pembroke,  that  they  and  the  heirs  and  assigns  of  the  ^aforesaid  William  p^g 
Earl  of  Pembroke  may  have  free  chase  and  free  warren  in  all  the  *• 
demesne  lands,  and  the  lands  holden  by  copy  of  court-roll  of  the  aforesaid 
manor  at  the  will  of  the  lord  according  to  the  custom  of  the  manor,  and  in 
other  the  demesne  lands  and  the  lands  holden  by  copy  of  court-roll  of  the 
manor  of  Moor  aforesaid,  at  the  will  of  the  lords  according  to  the  custom  of 
the  said  manor,  and  in  all  woods  and  tenements  being  or  hereafter  happening 
to  be  within  or  upon  the  said  lands,  and  all  that  which  to  free  chase  and  free 
warren  doth  belong,  any  statute,  act,  ordinance,  or  proviso  to  the  contrary 
thereof  notwithstanding.  Wherefore  we  will,  and  by  these  presents  for  ua,  our 
heirs  and  successors,  we  do  grant  to  the  aforesaid  William  Earl  of  Pembroke, 
that  they  and  the  heirs  and  assigns  of  the  aforesaid  William  Earl  of  Pembroke, 
may  freely,  lawfully,  and  quietly  have  and  hold,  and  may  and  shall  be  able  to 
have,  hold,  use,  and  enjoy  the  aforesaid  free  chase  and  free  warren  for  erer, 
together  with  all  and  singular  liberties,  privileges,  and  commodities  which  to 
chase  and  warren  do  belong,  or  may  in  any  manner  belong;  we  will  also,  and 
by  these  presents  for  us,  our  heirs  and  successors,  do  order  and  command,  that 
no  one  do  enter  or  presume  to  enter  the  aforesaid  lands,  woods,  or  tenements, 
or  any  parcel  thereof,  to  hunt  in  them,  or  to  take  any  thing  there  which  to 
chase  or  warren  doth  belong,  under  the  pain  of  forfeiting  10//' 

The  defendant  also  gave  in  evidence  a  survey  of  the  manor  of  Rickmans- 
worth,  made  by  the  king's  surveyors  and  a  jury,  in  the  third  year  of  the  reign 
of  James  I.,  by  which  the  jurors  found,  among  other  things,  that  the  free 
fishing,  fowling,  and  hunting,  throughout  the  whole  manor,  belong  to  the  king 
as  lord  of  the  manor.  It  *was  also  shown  by  the  court-rolls,  that  the  ^g-n 
five  closes  mentioned,  but  not  named,  in  the  first  count  of  the  declaim*  *- 
tion,  were  copyhold  of  the  manor.  The  defendant  also  gave  evidence  that 
former  game-keepers  had  sported  over  the  manor.  The  close  called  Great 
Wood  Field  was  enfranchised  from  the  manor  previously  to  the  time  of  the 
before-mentioned  devise  by  Henry  Fotherly  Whitfield,  and  since  the  letters 
patent  of  Charles  I. 

The  plaintiff,  upon  this  evidence,  contended,  first,  that  the  grant  of  free 
warren  by  Charles  I.  over  lands  not  held  in  demesne,  if  in  fact  made,  was  not 
valid  in  point  of  law ;  and  that  such  right,  if  it  could  have  been  granted  by 
the  crown,  must  be  presumed  to  have  been  released  at  some  subsequent  period, 
before  the  alleged  devise  to  Forster  and  Beacon.  Secondly,  that  supposing 
the  free  warren  claimed  by  the  first  and  second  pleas  did  vest  in  Forster  and 
Beacon,  the  same  was  a  free  warren  in  gross,  and  did  not  pass  by  the  words 
the  release  of  the  18th  of  June,  1818.  Thirdly,  that,  at  all  events,  that 
release  could  only  pass  a  right  of  free  warren  over  such  of  the  closes  mentioned 
in  the  declaration  as  were  then  part  and  parcel  of  the  manor  of  Rickmans- 
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worth.  The  defendant  contended,  that  all  the  objections  were  invalid ;  and, 
farther,  that  the  plaintiff  was  estopped  from  raising  them  by  the  form  of  the 
issues  taken  on  the  first  and  second  pleas,  he  having  merely  traversed  one 
particular  conveyance  in  the  deduction  of  title.  A  verdict  was  taken  for  the 
plaintiff,  with  40*.  damages,  on  the  last  seven  issues,  and  for  the  defendant 
upon  the  first  and  second  issues,  subject  to  a  case.  If,  upon  any  of  the  objec- 
tions taken,  the  court  should  think  the  plaintiff  entitled  to  recover  on  either  of 
the  last-mentioned  issues,  a  verdict  for  him  was  to  be  entered  on  such  issue, 
with  40*.  damages. 

♦6601      *The  ultimate  decision  having  been  founded  on  the  second  objection 
J  only,  the  arguments,  and  observations  of  the  court,  as  to  the  two  others, 
are  omitted. 

CkaxaeU  for  the  plaintiff.  The  allegation  that  the  king  was  seized  in  fee 
of  the  closes,  and  that  he  granted  free  warren  in  them,  is  an  allegation  of  a 
grant  of  a  free  warren  in  gross.  The  letters  patent  also  contain  a  grant  of 
free  warren  in  gross  merely.  Now,  there  are  no  words  in  the  release  of  1828 
which  will  pass  a  free  warren  in  gross.  The  privileges  and  jurisdictions 
granted  are  those  only  which  belong  or  appertain  to  the  hereditaments  released, 
or  which  have  been  enjoyed  with  them,  or  held  as  a  part  or  parcel  of  them. 
A  free  warren  is  realty,  but  it  is  not  part  or  parcel  of  the  land  in  which  it  is 
mated.  In  the  Yearbook,  East.  35  H.  6,  f.  55,(a)  the  plaintiff  sued  the 
defendant  for  chasing  in  his  warren.  The  defendant  pleaded,  in  abatement  of 
the  writ,  that  the  plaintiff  had  nothing  in  the  land  in  which  he  had  warren, 
except  jointly  with  J.  N.,  who  was  alive  and  not  named  in  the  writ;  but  the 
plea  was  held  bad,  because  the  plaintiff  might  have  only  a  joint  estate  in  the 
land,  and  yet  might  have  the  warren  alone ;  as,  if  he  has  warren  by  prescrip- 
tion, and  after  purchases  the  land  to  him  and  another,  yet  the  warren  remains, 
and  is  not  extinct  as  rent  or  common  shall  be.  So  if  a  man  have  a  warren  in 
a  manor,  it  will  not  pass  by  grant  of  the  manor ;  but  if  he  have  a  warren  in 
other  land,  appurtenant  to  his  own  manor,  the  warren  will  pass  by  a  grant  of 
the  manor  and  its  appurtenances :  Yearb.  Trin.  8  H.  7,  f.  4.(6)  So  a  warren 
rail  may  perhaps  *become  extinct,  if  the  person  entitled  to  it  be  also  end- 
-J  tied  to  the  land,  and  grant  the  land  without  reservation  (ib.) ;  but 
where  it  exists  simply  in  a  manor,  it  cannot  pass  by  a  grant  of  the  manor  with 
its  appurtenances,  though  the  owner  of  the  manor  be  also  owner  of  the  warren : 
Br.  Abr.  Warren,  pi.  7.,  Yin.  Abr.  Warren,  (F.)  3,  citing  the  Anonymous 
eve  in  Dyer,  30.  b.  pi.  209,  and  Treby's  notes  there.  It  may  be  contended, 
here,  that  the  release  contains  words  sufficient  in  themselves  to  describe  a 
right  of  free  warren,  whereas  in  the  instances  cited  there  was  nothing  men- 
tioned besides  the  land  and  its  appurtenances.  But  in  Bowlston  v.  Hardy, 
Cro.  Elis.  547,  warren  was  claimed  in  land  which  was  parcel  of  a  manor ;  the 
manor  had  been  granted,  and  warren  in  the  manor,  and  afterwards  the  grantee 
bargained  and  sold,  to  the  party  claiming  the  warren  in  that  cause,  the  manor 
and  all  warrens  thereto  appertaining,  or  accepted  and  reputed  as  part  of  the 
manor ;  and  the  claim  was  holden  to  be  unsupported,  because  the  claimant 
had  shown  a  warren  in  gross  in  the  patentee,  which  did  not  pass  by  the  bargain 
and  sale  of  the  manors 

S.  B.  Harrimm  for  the  defendant.  The  court  will  effectuate  the  intention 
of  the  parties,  if  possible.  And,  by  the  words  used  in  the  release,  it  is  evident 
that  the  releasors  intended  to  part  with  everything  relating  to  the  manor, 
including  privileges  of  every  kind,  and  specifically  those  relating  to  sporting. 
In  Sheppard's  Touchstone,  p.  92,  it  is  said,  "  This  word  [manor]  is  a  word  of 
large  extent,  and  may  comprehend  many  things.  And  therefore  by  the  grant 
of  a  manor,  without  the  words  of  cum  ptrtinettiiii,  do  pass  demesnes,  rents, 

(a)  Cited  in  Vin.  Abr.  Warren,  (H.)7 ;  and  Br.  Abr.  Warren,  pi.  3. 
(k)  Per  Vavasor,  J. 
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and  services,  "lands,  meadows,  pastures,  woods,  commons,  advowsons,  r**M 
appendant,  villains  regardant,  courts  baron,  and  perquisites  thereof,  L 
that  are  in  truth  at  the  time  of  the  grant  parcel  of  the  manor.  But  nothing 
that  in  truth  is  not  parcel  of  the  manor,  albeit  it  be  so  reputed,  will  pass  by 
the  grant  of  the  manor ;  and,  therefore,  if  one  have  a  manor^  and  after  pur- 
chase the  law  day,  or  a  warren  to  it,  and  then  he  grant  away  the  manor, 
hereby  the  law  day,  or  the  warren,  will  not  pass.  And  yet  if  by  union  time 
out  of  mind,  they  have  gotten  a  reputation  of  appendancy,  perhaps  by  the 
grant  of  the  manor  cum  pertinentiis  these  things  may  pass/'  The  warren, 
therefore,  though  it  have  only  the  character  of  appendancy  or  appurtenancy, 
without  coming  under  the  strict  definition  of  an  appendance  or  appurtenance, 
will  pass ;  and  the  evidence  of  the  intention  of  the  parties  distinguishes  the 
case  from  those  cited.  If  the  words  "  fishing,  fowling,  hawking,  hunting,  and 
shooting,  royalties,  liberties,  franchises,  privileges,  commodities,  advantages," 
be  none  of  them  sufficient  to  raise  the  presumption  of  intention,  when  taken 
alone,  they  clearly  will  do  so  when  taken  in  connection  with  the  subsequent 
words  in  the  release,  referring  expressly  to  the  grant  made  by  the  crown  to 
the  Earl  of  Pembroke.  It  is  possible  that  the  parties  did  not  know  whether 
the  warren  were  in  gross  or  appurtenant :  the  words  "  reputed,  deemed,  or 
taken,"  will  sufficiently  describe  the  warren  as  generally  reputed  to  be  con- 
nected with  the  ownership  of  the  manor.  If  so,  these  words  will  not  be 
controlled  by  the  other  words  of  the  deed  ;  as  if  a  man  grant  all  he  had  by 
J.  S.,  nothing  will  pass  except  what  he  had  by  J.  S. ;  but  if  he  grant  all  he 
has  in  Dale  which  he  had  by  J.  S.,  all  irl  Dale  will  pass,  though  he  had  it  not 
♦by  J.  8. (a)  The  courts  will  construe  the  description  largely  :  thus  r*&fi* 
a  nominal  manor  will  pass  under  the  words  "  messuages,  lands,  tene-  *- 
ments,  and  hereditaments ;"  Norris  v.  Le  Neve,  3  Atk.  82 ;  which  shows  that 
the  strict  legal  term  need  not  be  used.  In  the  earlier  cases,  a  difficulty  might 
possibly  be  created  by  the  conveyance  being  by  feoffment :  but  here  it  is  by 
lease  and  release. 

Channel!  in  reply.  In  the  instance  suggested  in  Trin.  8  H.  7,  f.  4,  the 
conveyance  is  supposed  to  be  by  grant.  And  the  court  will  construe  the 
grant  of  a  subject-matter  such  as  warren  strictly,  as  has  been  done,  even 
where  the  question  has  been  merely  what  animals  were  comprehended  in  such 
grants. 

Lord  Denman  C.  J.  The  defendant  justifies  by  reason  of  a  free  warren 
granted  by  the  crown  to  the  Earl  of  Pembroke  and  others,  and  conveyed  by 
the  lease  and  release  of  1818.  The  question  then  arises,  whether,  rappoaing 
a  warren  to  be  conveyed  by  the  lease  and  release,  it  be  the  warren  granted  to 
the  Earl  of  Pembroke.  On  that  question  Bowlston  v.  Hardy,  Cro.  EIw.  547, 
is  precisely  in  point.  There  the  crown  granted  a  manor  to  Sir  William  Peto, 
and  granted  to  him  to  have  warren  in  the  same  manor ;  and  the  court  held 
"this  to  be  a  warren  in  gross,  which  would  not  pass  by  a  grant  of  the  manor, 
and  all  warrens  thereto  appertaining,  or  accepted  and  reputed  as  part  of  that 
manor.  So,  here,  the  warren  granted  by  the  letters  patent  does  not  pass  by 
the  terms  of  the  release. 

*Littledale  J.  I  do  not  decide  on  the  ground  that  no  free  warren  r*AA| 
could  pass  by  the  words  of  the  release  of  1818,  though  perhaps  it  could  ** 
not.  The  plea  alleges,  that  the  crown  granted  to  the  Earl  of  Pembroke  and 
others  that  they  should  have  and  enjoy  free  warren  in  closes  of  which  the 
King  was  seized  in  fee ;  and  that  Forster  and  Deacon,  by  lease  and  release, 
grin  ted  the  said  free  warren  to  the  parties  through  whom  the  defendant 
claims.  The  plaintiff  takes  issue  on  the  grant  of  Forster  and  Deacon.  The 
defendant  has  pleaded  a  warren  in  gross ;  he  does  not  make  it  appendant 
or  appurtenant.      He  shows  merely  that  Charles  I.  granted  a  free  warren, 

(a)  See  cases  cited  in  Doe  dem.  Smith  v.  Galloway,  5  B.  &  Ad.  43;  Coin.  Dig. 
Fait  (E.  4.)  " 
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as  he  might  do.  In  The  Attorney-General  v.  Parsons,  2  Cr.  &  J.  279,  a 
question  seems  to  have  arisen  as  to  the  effect  of  the  King's  grant  of  free 
warren :  here  nothing  can  be  plainer  than  the  allegation  in  the  plea.  To 
show  the  existence  of  the  free  warren,  the  defendant  produced  the  letters 
patent  of  Charles  I.  The  words  there  are,  "  we  do  grant,  &c,  that  they 
and  the  heirs  and  assigns  of  the  aforesaid  William  Earl  of  Pembroke  may 
have  tree  chase  and  free  warren  in  all  the  demesne  lands,  and  the  lands 
holden  by  copy  of  court-roll  of  the  aforesaid  manor."  Taking  that  alone, 
it  is  certainly  a  grant  of  a  warren  in  gross;  I  presume  that  there  was  a 
grant  of  the  manor  itself  to  the  Earl  of  Pembroke ;  for  it  appears  that  the 
King  was  lord  of  the  manor,  and,  being  so,  probably  he  granted  the  manor. 
Had  he,  by  the  same  deed,  made  the  warren  appurtenant  to  the  manor,  and 
granted  the  manor,  it  might  have  raised  a  question,  whether  that  was  a 
good  grant  of  a  warren  appurtenant.  But  here  the  King,  being  seized  of 
*fifif>1  demesne  lands,  *grants  free  warren  in  these  demesne  lands.  I  dare 
-»  say  there  may  have  been  a  grant  of  the  manor  by  a  separate  deed, 
but  whether  that  was  so  or  not,  this  is  a  grant  of  a  warren  in  gross.  Then 
the  title  is  deduced  to  Forster  and  Deacon.  Now,  let  us  see  what  Forster  and 
Beacon  do,  and  whether  the  defendant,  who  claims  under  Robert  Williams, 
William  Williams,  and  Thomas  Lane,  can  say  that  the  warren  in  question 
was  granted  to  them.  The  indentures  of  lease  and  release  convey  "  all  that 
the  market-house,"  &c.  [His  Lordship  here  read  the  words  of  the  release  of 
1818.]  Whether  these  words  be  sufficient  to  include  a  free  warren,  I  will  not 
enquire ;  the  grant  is  only  of  things  belonging  to  the  manor,  and  the  warren 
was  distinct  from  the  manor ;  and,  therefore,  it  will  not  pass  by  the  release. 
It  is  immaterial  to  consider  the  other  questions  which  have  been  raised. 

Taunton  J.  It  appears  to  me  that  the  only  material  point  lies  in  a  narrow 
compass,  and  is  not  difficult.  Charles  I.  made  a  grant  of  free  warren  to  the 
Earl  of  Pembroke  and  other  persons,  from  whom  title  is  derived  to  Forster 
and  Deacon ;  and  they  are  stated  to  have  granted  the  free  warren  by  lease  and 
release  to  Williams  and  two  others,  through  whom  the  defendant  claims.  The 
plaintiff  replies,  that  Forster  did  not  release  the  said  free  warren ;  and  the 
question  is,  whether  or  not  the  free  warren  granted  by  Charles  I.  passed  by 
the  release.  I  am  of  opinion  that  it  did  not.  The  grant  by  Charles  I.  is  a 
grant  of  a  warren  in  gross ;  that  is,  of  a  naked  bare  right,  not  annexed,  nor 
appendant  or  appurtenant  to  any  thing  else.  It  is  in  these  words.  [His 
*6661  ^j0r^8^iP  kere  raw*  the  words  of  the  letters  patent.]  *This  was  a  grant 
-*  of  nothing  more  than  a  free  warren  and  chase  in  gross.  Now,  let  us 
see  what  Forster  and  Deacon  conveyed  :  nothing  more  than  the  manor,  and 
all  things  belonging  to  the  manor.  I  may  even  say,  that  there  seems  no 
intention  shown  to  convey  the  free  warren,  but  only  the  manor  and  its  appur- 
tenances. The  general  words  which  occur  are  no  more  than  such  as  are  found 
in  all  conveyances  of  manors.  Even  the  word  "  warren "  does  not  occur, 
although  it  often  does  occur  when  there  is  no  pretence  that  a  warren  legally 
exists.  And  the  grant  is  not  general,  but  of  things  to  the  said  manor  belong- 
ing or  in  any  wise  appertaining,  or  to  or  with  the  same  or  any  part  thereof 
had,  held,  used,  occupied,  or  enjoyed,  or  accepted,  reputed,  deemed,  taken,  or 
known  as  part,  parcel,  or  member  thereof.  These  words  cannot  comprehend 
the  warren  in  question.  On  this  mere  comparison  of  the  premises  described 
in  the  conveyance  of  1818,  with  the  grant  to  the  Earl  of  Pembroke,  it  is  clear 
that  it  was  not  intended  to  pass,  by  the  deed  of  1818,  a  free  warren,  or,  at 
any  rate,  not  that  granted  to  the  Earl  of  Pembroke.  This  is  amply  confirmed 
by  Bowlston  v.  Hardy,  Cro.  Elii.  547.  And  I  may  observe,  here,  that  the 
law  respecting  free  warren  was  more  frequently  discussed,  and  better  under- 
stood (at  any  rate,  the  former,)  in  the  reign  of  Queen  Elizabeth  than  now. 
In  that  case  the  word  "  warren  "  occurred  in  the  conveyance ;  yet  it  was  held, 
that  nothing  passed  except  what  appertained  to  the  manor.     Warren  is  not 
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parcel  of  a  manor ;  but  it  may  be  appurtenant  to  it  by  prescription.*  p*™- 
A  warren  appendant  or  appurtenant  can  exist  only  by  prescription.  L 
This  warren  seems  never  to  have  been  beard  of  before  the  grant  of  Charles  L 
It  is  not  said  to  have  even  been  a  parcel  of  the  manor.  The  defendant,  there- 
fore, cannot  make  out  the  right  claimed  by  his  first  plea ;  and  his  second  plea 
is,  in  effect,  the  same. 

Williams  J.  With  respect  to  one  of  the  questions  raised  by  the  case,  if 
it  had  been  necessary  to  come  to  a  conclusion  that,  when  a  distinct  issue  is 
taken,  a  party  is  entitled  to  travel  back  to  matter  upon  which  another  issue 
might  have  been  taken,  I  should  have  wished  for  more  time  to  consider  before 
giving  my  assent  But,  agreeing  as  I  do  with  the  rest  of  the  court  in  the  con- 
struction which  they  put  upon  the  deed  of  1818,  and  that  this  deed  does  not 
sustain  that  which  certainly  is  put  in  issue  besides.  I  shall  content  myself 
with  saying,  that  this  deed  conveys  a  manor  only  with  its  accompaniments 
(not  even  mentioning  free  warren,  supposing  that  that  would  have  been  enough ;) 
and  that  as  a  manor  may,  and  generally  does,  exist  without  free  warren,  I  think 
the  defendant  has  not  made  out  his  issue.  Judgment  for  the  plaintiff. 


♦The  KING  v.  The  HUNGERFORD  MARKET  Company.(a)  [*668 

(Ex  parte  YEATES.) 

By  the  act  (11  G.  4,  o.  lzz.)  establishing  the  ilungerford  Market  Company,  they  are 
authorized  to  poll  down  certain  messuages  or  buildings,  and  erect  others  on  the  site, 
making  compensation  (to  be  assessed,  if  necessary,  by  a  jury)  to  the  owners  of  any 
premises  which  may  be  damaged  by  the  taking  down  of  such  messuagee  or  building*. 
The  act  also  provides,  that,  for  preserving  uniformity  in  the  buildings  to  be  erected, 
the  same  shall  not  be  subjeot  to  the  provisions  of  the  Building  Act,  14  G.  8,  c.  78, 
nor  shall  such  provisions  be  enforced  with  respect  to  the  same. 

The  company  having  bought  premises,  No.  22,  under  the  authority  and  for  the  purposes 
of  the  local  act,  gave  notice  to  the  tenant  of  the  adjoining  house,  No.  28,  pursuant  to 
the  Building  Act,  that  the  party  wall  between  the  two  houses  was  apprehended  to  be 
unsafe,  and  that  the  owner  or  occupier  of  No.  23,  was  required  to  appoint  surveyors 
to  meet  those  of  the  company  on  a  day  named,  and  certify  its  condition.  They  had 
afterwards  leave,  from  an  agent  of  the  tenant,  to  make  the  survey  earlier  than  the 
time  fixed  by  the  notice.  Upon  such  survey,  the  wall  was  condemned ;  and  before 
the  time  first  named  for  the  survey,  the  company,  having  served  the  tenant  of  No.  28 
with  the  surveyor's  certificate,  according  to  the  Building  Act,  began  to  pull  down  the 
wall,  which  was  then  rebuilt,  and  the  landlord  of  No.  28  paid  half  the  expense,  accord- 
ing to  the  Building  Act.  They  also  pulled  down  and  rebuilt  the  whole  of  No.  21 
The  tenant  claimed  compensation,  under  the  local  act,  for  losses  sustained  (in  busi- 
ness and  otherwise)  in  consequence  of  the  above  proceedings:  the  only  material 
damage,  however,  appearing  to  have  resulted  from  the  taking  down  of  the  party-wall: 

Held,  that  the  olause  excluding  the  operation  of  the  Building  Act  did  not  apply  to  party 
walls  between  the  company's  houses  and  those  of  other  persons. 

Meld,  also,  upon  the  facts  of  the  case,  that  the  pulling  down  of  the  party  wall  was  a 
proceeding,  not  under  the  authority  of  the  local  act,  but  under  the  Building  Act, 
although  the  parties  had  waived  the  notice  given  under  the  latter  act,  with  respect 
to  the  time  of  survey. 

Kelly,  in  Easter  term,  1833,  obtained  a  rule  nut  for  a  mandamus  calling 
upon  the  Hungerford  Market  Company  to  issue  their  warrant  for  summoning 
a  jury  (pursuant  to  the  act  11  G.  4,  c.  lzz.,  local  and  personal,  public)  to 
assess  compensation  to  Mary  Yeates,  "  for  the  damage  sustained  by  her  in 
respect  of  her  premises  situate  and  being  No.  23,  in  the  Strand,  by  ptftfQ 
♦reason  of  the  taking  down  by  the  company  of  the  house  and  premises  *- 
numbered  22,  in  the  Strand,  for  the  purposes  or  in  execution  of  the  said  act" 

Mary  Yeates  was  possessed  of  the  premises,  No.  23  Strand,  as  tenant  for  a 

(a)  This  case  was  argued  and  determined  in  Michaelmas  term,  1888 ;  hot  is  inserted 
here  on  account  of  He  connection  with  the  next  case,  and  is  not  published  in  Messrs. 
BarnewaU  and  Adolphua's  Reports. 
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term  of  years,  and  carried  on  business  there.  The  company  bought  the  adjoin- 
ing house,  No.  22,  for  the  purposes  of  the  act,  under  the  authority  given  them 
(sect.  2,) (a)  with  respect  to  the  premises  mentioned  in  a  schedule  to  the  said 
act,  in  which  the  last-mentioned  house  was  comprised.     In  August,  1832,  they 

fave  notice  to  Mrs.  Yeates,  in  the  form  prescribed  by  the  Building  Act  (14  O. 
,  c.  78,  s.  38,)  that  the  party-wall  between  the  two  houses  was  apprehended 
to  be  so  far  out  of  repair,  that  it  must  be  repaired,  or  pulled  down  and  rebuilt; 
and  they,  in  that  notice,  stated  their  intention  to  have  the  wall  surveyed,  pur- 
suant to  the  last-mentioned  act,  and  required  her  to  appoint  surveyors  to  meet 
those  of  the  company,  on  the  17th  of  November,  and  to  view  the  wall,  and ' 
certify  its  condition.  Mrs.  Yeates  referred  the  application  to  her  landlord,  who 
appointed  surveyors  to  meet  those  named  by  the  company.  On  the  2d  of 
November,  she  was  served,  on  behalf  of  the  company,  with  a  certificate  of  the 
surveyors,  dated  the  same  day,  that  the  wall  was  of  insufficient  thickness,  and 
not  secure  against  fire,  and  ought  to  be  rebuilt.  Before  the  serving  of  such 
certificate  (as  she  stated),  the  company  began  to  take  down  No.  22 ;  and,  on 
the  14th  of  November,  they  proceeded  to  pull  down  the  party- wall  and  build 
another.  No.  22,  was  entirely  taken  down  and  rebuilt.  By  these  operations! 
*6701  ^ra"  Yeates  sustained  the  damage  for  which  compensation*  was  now 
J  sought,  the  principal  items  being,  expense  in  removing  from,  and  being 
kept  out  of,  her  premises  while  the  works  were  in  progress ;  loss  of  stock  on 
the  same  occasion ;  loss  of  trade ;  damage  to  her  household  goods ;  and  injury 
to  her  business  by  the  company  having  advertised  for  sale  the  materials  taken 
from  her  house,  thereby  causing  it  to  be  supposed  that  she  had  discontinued 
her  trade.  The  company,  in  their  affidavits  in  opposition  to  the  rule,  stated, 
that  the  length  of  time  given  to  Mrs.  Yeates  by  the  notice  in  August,  1832, 
for  appointing  surveyors,  had  been  dispensed  with  by  her  son  on  her  behalf; 
that  their  proceedings  had  in  other  respects  been  regular ;  that  they  had  occa- 
sioned no  unnecessary  damage ;  and  that  Mrs.  Yeates'  landlord,  as  owner  of 
No.  23,  had  agreed  to  pay  half  the  expense  of  rebuilding  the  party-wall, 
according  to  the  Building  Act.  The  parts  of  the  Hungerford  Market  Act  on 
which  the  present  application  was  chiefly  grounded  were  sect.  66,  which  pro- 
vides that  buildings  to  be  erected  under  that  statute  shall  not  be  subject  to  the 
Building  Act ;  and  sect.  68,  which  directs  compensation  to  be  made  by  the 
company  if  any  messuages,  buildings,  lands,  tenements,  or  hereditaments  shall 
be  damaged  or  injured  by  the  taking  down  of  any  messuages,  &c.  for  the  pur- 
poses of  the  act;  such  compensation  to  be  settled  by  a  jury,  if  the  owners  or 
occupiers  think  the  satisfaction  offered  not  sufficient.  (6) 

(a)  See  it  set  out  in  the  next  case,  p.  678. 

(6)  Sect.  68,  enacts,  That  it  shall  be  lawful  for  the  company,  so  soon  as  they  shall 
have  completed  the  purchase  of  the  market,  market-house,  messuages,  wharfs,  &o., 
contracted  for  by  them  as  before  stated,  to  take  down  or  alter  the  said  market-house, 
messuages,  &c,  purchased  or  to  be  purchased  under  the  act,  to  build  a  new  market- 
bouse  on  the  site,  "  and  also  to  take  down  the  houses  on  that  part  of  the  estate  called 
Hungerford  Street  in  the  Strand,  and  to  erect  other  houses  in  lieu  thereof,  and  to  widen 
and  alter  the  said  street,  and  to  extend  and  embank  the  wharfs,"  &o. 

Sect.  65,  enacts,  "  That  in  polling  down  and  rebuilding  Hungerford  Street  aforesaid, 
it  shall  and  may  be  lawful  to  and  for  the  said  company  to  advance  the  houses  to  be 
rebuilt  on  the  western  side  of  the  said  street  fourteen  feet  on  the  public  highway : 
Provided  always,  that  the  houses  to  be  erected  by  the  said  company  on  the  eastern  side 
thereof  be  thrown  back  a  distance  of  not  leas  than  twenty -four  feet." 

8ect  66.  "  Provided  always,  and  be  it  further  enacted,  That  for  presenring  uniformity 
in  the  erections  and  buildings  hereby  authorised  to  be  erected,  such  erections  and  build- 
ings shall  not  be  subject  to  the  provisions  of  an  act  passed  in  the  fourteenth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  intituled,"  &c.  (setting  out  the  title  of 
the  Building  Act)  "and  that  such  provisions,  or  any  of  the  clauses  contained  in  such 
act,  shall  not  be  applied  or  enforced  with  respect  to  such  erections  of  buildings." 

Sect.  68.  "Provided  always,  and  be  it  further  enacted,  That  in  case  any  messuages 
or  buildings,  lands,  tenements,  or  hereditaments,  shall  be  damaged  or  injured  by  or  in 
the  taking  down  of  any  of  the  messuages  or  buildings  to  be  taken  down  for  the  pur* 
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*Sir  James  Scarlett  and  FoUett  showed  cause,  November  7th,  1883.  r*A71 
The  sixty-sixth  section  means  only  that  the  houses  to  be. built  in  Hun-  *- 
gerford  Street,(a)  shall  not  be  subject  to  the  provisions  of  the  Building  Act 
inter  $e :  it  does  not  preclude  the  act  from  operating  in  questions  arising  from 
the  situation  of  those  houses  relatively  to  others.  The  damage  here  complained 
of  *did  not  result  from  the  taking  down  of  any  messuage  or  building  r*g7o 
for  the  purposes  of,  or  otherwise  in  the  execution  of  the  act ;  it  arose  *- 
from  the  state  of  the  party-wall ;  if  any  individual  had  had  a  survey  made, 
.  and  discovered  the  wall  to  be  dangerous,  the  same  consequence  would  have 
followed.  It  was  merely  accidental  that  the  proceedings  of  this  company  gave 
occasion  for  discovering  the  condition  of  the  wall. 

Kelly  and  Stammers  contra.  This  is  the  precise  case  described  by  sect.  68  : 
the  injury  arises  from  the.  taking  down  of  the  adjoining  messuage,  No.  22,  in 
execution  of  the  act  11  G.  4,  c.  lxx.  The  company  themselves  showed  that 
they  were  not  proceeding  under  the  Building  Act,  by  beginning  to  pull  down 
the  house  No.  22,  and  the  party-wall  (for  the  whole  must  be  considered  as  one 
transaction,)  before  the  time  fixed  by  the  notice  which  they  had  given  under 
that  act.  It  is  not  necessary  to  say  that  they  were  irregular  in  so  doing  under 
the  circumstances  stated ;  but  it  is  clear  they  did  not  consider  themselves 
governed  by  the  Building  Act.  The  losses  complained  of  ought  not  to  be 
suffered  without  some  compensation ;  they  are  not  such  as  the  Building  Act 
provides  for  :  the  proper  remedy,  and  the  only  effectual  one,  is  under  sect.  68, 
of  the  company's  act.  The  pulling  down  of  the  messuage  adjoining  Mrs. 
Yeates1  was  undoubtedly  done  in  execution  of  the  purposes  of  that  act,  but  for 
which  it  would  not  have  taken  place.  [Patteson  J.  The  damage  was  occa- 
sioned by  pulling  down  the  party-wall,  not  the  house.]  It  resulted  from  both 
works  jointly.  The  two  proceedings  cannot  be  separated ;  if  they  could,  still 
something  is  due  for  injury  by  the  taking  down  of  the  house,  and  the  r*^7o 
*amount  would  be  for  a  jury  to  settle.  The  company's  buildings  are,  *- 
by  sect.  66,  exempted  from  the  operation  of  the  Building  Act ;  Mrs.  Yeates, 
therefore,  could  not  have  enforced  it  against  them ;  and  if  so,  it  would  be 
unjust  that  they  should  be  enabled  to  enforce  it  against  her.  The  rule,  as  laid 
down  in  Rex  v.  Pease,  4  B.  &  Ad.  41,(6)  is,  that  provisions  in  acts  of  parlia- 
ment are  to  be  construed  according  to  the  ordinary  sense  of  the  words,  unless 
such  construction  would  lead  to  some  unreasonable  result ;  and  here,  supposing 
the  ordinary  sense  of  the  words  to  be  as  contended  by  the  company,  the  result 
of  their  construction  would  be  unreasonable.  If  there  is  an  ambiguity,  the 
construction  of  an  act  of  this  kind  should  be  against  the  company,  and  in 
favor  of  private  rights  :  Scales  v.  Pickering,  4  Bing.  452,  per  Best  C.  J. 

Denman  C.  J.  I  should  be  disposed  to  submit  this  case  to  a  jury  if  there 
were  any  doubt;  bnt,  looking  at  the  clauses  of  11  G.  4,  c.  lxx.,  which  have 
been  referred  to,  I  think  we  have  no  power  to  grant  a  mandamus.  It  appears 
to  me  that  the  intention  of  the  sixty-sixth  section  was  merely  to  preserve 
uniformity  among  the  buildings  to  be  erected  under  that  act,  and  not  to  do 
away  with  the  necessity  that  a  good  party-wall  should  be  maintained  between 

poses  of  or  otherwise  in  the  execution  of  this  act,  the  said  company  by  their  said  direc- 
tors shall  and  they  are  hereby  authorized  and  required,  by  and  out  of  the  money  to 
arise  by  virtue  of  this  act,  to  make  the  owners  and  occupiers  of  such  messuages  and 
buildings,  lands,  tenements,  and  hereditaments,  so  damaged  or  injured,  such  compen- 
sation and  satisfaction  for  such  damage  or  injury  as  the  said  directors  shall  in  their 
judgment  think  reasonable,  by  payment  of  a  sum  of  money  in  gross ;  and  in  case  tbe 
owners  or  occupiers  shall  think  the  satisfaction  offered  to  them  by  the  said  committee 
not  sufficient,  then  the  same  shall  be  ascertained  and  settled  by  a  jury  in  manner  here- 
inbefore provided"  (sect.  6,)  "for  ascertaining  the  value  of  the  messuages,  lands,  and 
hereditaments  to  be  purchased,  taken,  and  used  for  the  purposes  of  this  aoU" 

(a\  No.  22,  was  the  corner  house  of  Hungerford  Street. 

(6)  See  R.  v.  Churchwardens  of  St.  Pancras,  ante,  p.  99;  and  R.  v.  Inhabitants  of 
Banbury,  ante,  p.  142,  148, 144. 
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one  of  those  houses  and  a  neighbouring  house,  not  within  the  provisions  of 
the  act.  The  company*,  then,  haveN  only  exercised  an  ordinary  right :  finding 
that  a  house,  adjoining  one  which  they  had  purchased,  had  an  insufficient 
party-wall,  they,  as  any  purchaser  might  have  done,  enforced  the  provisions 
*fi741  °^  *ne  Building  *Act  on  that  subject ;  whether  regularly  or  otherwise, 
-*  we  are  not  now  called  upon  to  determine.  It  is  true  that  the  pulling 
down  of  the  house  was  an  act  done  in  pursuance  of  the  statute ;  so  was  every 
act,  even  to  the  minutest,  done  by  the  company  in  the  course  of  these  works ; 
but  it  would  be  going  very  far  to  say  that  on  that  account  the  sixty-eighth 
section  applied  to  every  thing  that  was  so  done.  The*  only  question,  here,  is, 
whether  the  particular  act  from  which  the  damage  immediately  proceeded  was 
in  pursuance  of  the  statute :  I  think  it  was  not,  but  that  the  company  merely 
exercised  the  right  which  belonged  to  any  purchaser.  If  their  proceeding  was 
not  strictly  conformable  to  the  Building  Act,  it  does  not  follow  that  they  are 
amenable  to  the  compensation  clause  of  11  G.  4,  o.  lxx. 

Parke  J.  The  party  moving  for  this  rule  complains  of  several  injuries,  but 
does  not  describe  very  distinctly  whether  they  arose  from  the  pulling  down  of 
the  party-wall  or  of  the  house :  if  from  the  latter,  however  trifling  the  damage 
might  be,  she  would  be  entitled  to  some  compensation;  but  we  cannot  ascer- 
tain from  the  affidavits  how  far  such  a  claim  as  this  exists.  Then  the  question 
is,  whether  the  injury  from  pulling  down  the  party-wall  comes  within  the  sixty- 
eighth  section  of  the  company's  act.  Suppose  the  Building  Act  had  not  existed ; 
the  company  would  then,  perhaps,  have  been  satisfied  to  rebuild  the  house,  with- 
out altering  the  party-wall;  or  if  they  had  taken  it  down  for  that  purpose,  they 
might  have  made  some  compensation.  But,  as  it  is,  they  take  down  the  house, 
and,  finding  the  party-wall  in  a  state  not  safe  according  to  the  provisions  of 
the  Building  Act,  they  are  obliged  by  that  act  to  pull  down  and  rebuild  it. 
*g7c-i  That  shows  that  the  proceeding,  as  *to  this  wall,  is  under  the  Building 
-*  Act,  and  not  under  the  statute  11  G.  4,  c.  lxx.  It  has  been  suggested 
with  considerable  ability  by  Mr.  Stammers,  that  the  latter  act  repeals  the  obli- 
gation on  the  part  of  the  company  to  provide  for  the  support  of  their  party- 
wall  at  the  instance  of  a  neighbour,  and  consequently  that  they  are  not  entitled 
to  make  a  requisition  upon  the  neighbour  for  that  purpose.  But  I  think  the 
company  are  exempted  from  the  Building  Act  only  as  to  the  manner  of  separat- 
ing their  new  houses  from  each  other.  They  may  build  them  of  such  propor- 
tions, and  separate  them  by  such  divisions  as  they  please ;  but,  as  between  the 
company's  buildings  and  those  belonging  to  other  persons,  the  public  are 
entitled  to  the  same  protection  with  respect  to  the  party-walls  as  they  had 
before  the  passing  of  the  company's  act. 

Taunton  J.  I  am  also  of  opinion,  for  the  reasons  already  given,  that  the 
company  are  not  exempted  from  the  Building  Act,  in  respect  of  a  party-wall 
like  this,  by  the  stat.  11  G.  4,  c.  lxx.  8.  66.  Then  the  auestion  is,  whether 
the  party  making  this  application  has  sustained  damage  by  the  doing  of  any 
thing  in  execution  of  this  statute.  Certainly  every  thing  done  by  the  company, 
constituted  as  it  is  by  this  act,  is,  to  some  intent,  for  the  purposes  and  in  execu- 
tion of  the  act;  but  the  question  here  is,  not  whether  their  proceeding  was  so 
generally,  but  whether  the  particular  thing  complained  of  was  so.  Looking 
at  the  affidavits,  and  at  the  general  complexion  of  the  case,  I  think  there  is  no 
doubt  that  the  taking  down  of  this  wall  was  in  execution,  not  of  the  statute  11 
Gk  4,  c.  lxx.,  but  of  the  Building  Act.  The  agreement  of  Mrs.  Yeates's  son, 
*fi761  not  *°  'ns^sfc  nP°n  *ne  not*ce  *(whether  he  was  then  her  agent  for  that 
■■  particular  purpose,  or  only  a  general  agent  for  her,)  leaves  no  doubt 
that  the  parties,  at  that  time,  understood  that  the  steps  in  question  were  being 
taken  under  the  Building  Act,  and  that  they  meant  to  proceed  under  that, 
and  not  the  local  statute. 

Patteson  J.  I  am  of  the  same  opinion;  and  I  think  the  company  merely 
did  what  might  have  been  done  by  any  person  who  had  taken  the  premises 
adjoining  those  of  Mrs.  Yeates.  Rule  discharged. 
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The  KING  v.  The  HUNGERFORD  MARKET  Company.    June  itk 

(Ex  parte  EYRE.) 

The  statute  It  G.  4,  o.  lxx.  gave  to  The  Hungerford  Market  Company  general  powers 
to  purchase  and  hold  lands;  and  also  a  power  to  purchase  certain  specified  lands  and 
houses,  at  a  price  to  be  assessed,  if  necessary,  by  a  jury ;  the  cost  of  the  assessment 
to  be  borne  by  the  company,  if  a  higher  price  was  assessed  than  they  offered,  but 
otherwise  by  both  parties  equally.  The  company  were  empowered  to  erect  a  market- 
house,  and  other  convenient  buildings,  &o.  for  a  market,  and  were  directed  to  make 
a  certain  avenue.  If  any  injury  should  be  done  to  any  messuages,  &o.  by  the  taking 
down  of  any  buildings  for  the  purposes  of  or  in  the  execution  of  the  act,  compensa- 
tion was  to  be  assessed  in  the  manner  before  provided  for  ascertaining  the  value  of 
lands,  &c,  to  be  purchased.  No  action  was  to  be  brought  for  any  thing  done  in 
pursuance  of  the  act,  or  of  the  powers  given  by  it,  without  twenty-eight  days'  notice, 
nor  six  calendar  months  after  the  cause  accruing : 

Held,  that  injury  done  to  a  house  not  specified  in  the  act,  by  taking  down  an  subjoining 
house,  which  also  was  not  specified,  but  had  been  purchased  by  the  company,  and 
which  was  taken  down  to  make  the  avenue,  was  not  an  injury  for  which  a  jury  could 
be  summoned  to  make  compensation  under  the  act ;  and  that  taking  down  the  party 
wall  between  the  two  houses  was  not  such  an  injury. 

Quart,  Whether  the  clause  as  to  the  notice  and  limitation  of  action  would  have  been 
applicable,  if  the  owner  of  the  house  injured  had  brought  an  action  ? 

Dowunq  had  obtained  a  rale  in  Michaelmas  term  last,  calling  upon  the 
defendants  to  show  cause  why  a  mandamus  should  not  issue,  commanding  them 
to  issue  a  warrant  for  summoning  a  jury  (pursuant  to  stat.  *11  G.  4,  c.  f-*A77 
lxz., (a)  local  and  personal,  public,)  to  assess  compensation  to  be  made  ■- 
to  Eleanor  Eyre  for  the  damage  and  injury  sustained  by  her,  in  respect  of  her 
premises  situate  No.  12  Villiers  street,  in  the  Strand,  by  reason  of  the  taking 
down,  or  beginning  to  take  down,  by  the  said  company,  of  the  house  and  pre- 
mises numbered  11,  for  the  purposes  and  in  the  execution  of  the  said  act.  The 
affidavits  stated  the  following  facts :— Mrs.  Eyre  was  occupier  of  the  above- 
mentioned  house,  which  was  adjoining  to  No.  11,  in  Villiers  street  No.  11 
had  been  purchased  by  the  company :  it  is  not  in  the  first  schedule  of  the  act, 
referred  to  in  the  second  ^section ;  but  it  stood  between  No.  12  and  r*fi7ft 
No.  10,  in  the  same  street;  and  No.  10  is  in  the  first  schedule,  and  had  *- 
been  purchased  by  the  company.  The  houses  No.  11  and  No.  12,  had  originally 
formed  a  single  house.    The  company,  in  making  an  avenue  in  a  straight  line 

(a)  Sect.  1,  After  incorporating  the  company,  enacts  that  they  shall  have  full  power 
ana  authority  to  purchase  and  hold  lands,  tenements,  and  hereditaments  to  them,  their 
successors  and  assigns,  for  the  use  of  the  said  undertaking,  and  also  to  sell  and  dispose 
of  the  said  lands,  tenements,  and  hereditaments  again,  in  manner  by  this  act  directed 
without  incurring  any  of  the  penalties  or  forfeitures  of  the  Btatute  of  mortmain. 

Skct.  2  Enacts,  "  That  when  and  as  soon  as  any  grants,  releases,  conveyances,  or 
assurances,  grant,  release,  conveyance  or  assurance,  necessary  or  expedient  for  con- 
veying and  assuring  the  said  old  market,  market-house,  messuage,  wharf;  stairs,  shops, 
and  buildings  so  contracted  to  be  purchased"  (as  recited  in  sect  1),  **  with  the  appur- 
tenances thereunto  belonging,  and  the  inheritance  thereof  in  fee  simple,  shall  have  been 
made  and  executed  unto  the  said  company,  it  shall  be  lawful  for  the  said  company,  (or 
the  directors  for  the  time  being  to  be  appointed  by  this  act,)  and  they  are  hereby 
authorised  and  empowered,  to  treat  for,  purchase,  and  take  all  er  any  of  the  seferal 
subsisting  leases  or  agreements  for  leases  of  or  m  any  part  or  parts  of  the  said  premises, 
and  also  to  treat  for,  purchase,  and  take  the  several  messuages,  wharves,  lands  and 
hereditaments  mentioned  and  specified  in  the  first  schedule  to  this  act  annexed,  or  so 
many  or  such  part  or  parts  thereof  as  the  said  company  or  their  directors  for  the  timo 
being  shall  think  necessary  and  proper  to  be  taken  and  used  for  the  purposes  of  this  set; 
which  said  premises  when  purchased  shall  be  respectively  conveyed  to  and  vested  in  the 
said  company  in  fee  simple  for  the  purposes  of  this  act." 

8rcts.  6  nnd  7  Provide  for  the  assessment  of  compensation  by  a  jury,  in  case  the 
owners  of  premises  comprised  in  the  schedule  refuse  or  are  unable  to  treat ;  and  for  the 
vesting  of  such  premises  in  the  company,  on  payment  of  the  compensation. 
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with  Bake  street,  Adclphi,  into  the  market,  crossing  Yilliers  street  at  right 
angles,  took  down  No.  10  and  No.  11;  and  in  taking  down  No.  11,  the  house 
of  Mrs.  Eyre,  No.  12,  was  injured,  either  from  the  paitition  between  the  houses 
being  damaged,  or  from  the  main  body  of  Mrs.  Eyre's  house  giving  way  in 
consequence  of  the  removal  of  No.  1 1. 

Sir  James  Scarlett  and  Hill  showed  cause  in  Easter  term  last,  May  7th.  (a) 
Neither  Mrs.  Eyre's  house,  nor  No.  11,  the  house  which  has  been  pulled  down, 
is  in  the  first  schedule  of  the  act.  The  company,  therefore,  had  no  power, 
under  the  act,  to  purchase  No.  11 ;  and,  as  to  that  house,  and  all  their  acts 
respecting  it,  they  are  in  the  situation  of  any  other  purchaser.  Therefore  the 
taking  down  of  No.  1 L  is  not  within  the  words  of  the  sixty-eighth  section,  see 
p.  671,  ante,  note,  "  for  the  purposes  of  or  otherwise  in  the  execution  of  this 
act,"  unless  it  be  said  that,  inasmuch  as  the  company  exist  only  by  virtue  of 
the  act,  whatever  they  do  is  done  in  execution  of  it.  But  such  a  construction 
would  be  absurd ;  it  would  include  the  taking  down  of  houses  by  the  company 
in  any  part  of  the  kingdom.  In  Rex  v.  The  Hungerford  Market  Company  (Ex 
parte  Yeates),  ante  p.  668,  S.  C  2  Nev.  &  M.  340,  one  of  the  houses  named  in 
*6791  *^e  B0De<^u^e  was  token  down  by  the  company,  and  they  *also  took  down 

■*  the  party-wall  of  the  adjoining  house;  and  it  was  held,  that  the  owner 
of  the  adjoining  house  could  not  avail  herself  of  the  sixty-eighth  section,  in 
respect  of  the  injury  done  by  taking  down  such  party-wall ;  because,  in  taking 
down  that  wall,  the  company  had  done  no  more  than  any  other  purchaser  of 
the  adjoining  premises  might  have  done  under  the  Building  Act,  14  G.  8,  c. 
78.  On  the  same  principle,  the  remedy  here  must  be  at  common  law.  [Pat- 
TX80N  J.  In  the  case  cited,  much  stress  was  laid  on  the  sixty-sixth  section 
of  the  local  act,  ante,  p.  671,  note.  The  sixty-eighth  section  applies  only 
where  the  company  have  availed  themselves  of  the  especial  privileges  conferred 
by  the  act.  In  the  eighth  section(o)  (with  which,  as  well  as  with  the  other 
clauses  relating  to  the  assessment  of  compensation,  the  sixty-eighth  connects 
itself),  the  provision  as  to  costs  is,  that  they  shall  be  borne  equally  by  the 
company  and  their  opponents  where  the  damages  do  not  exceed  the  compensa- 
tion offered  by  the  company,  and  by  the  company  alone  where  they  do  exceed 
tggQI  it.     This  clause  cannot  *apply  where  the  parties  are  merely  contending 

J  as  to  common  law  rights :  in  the  present  instance  the  company  could 
not  offer  compensation,  as  they  contend  that  there  is  no  injury  occasioned 
by  the  taking  down  of  any  building  for  the  purposes  or  in  the  execution  of 
the  act. 

Kdly  and  Bowling  in  support  of  the  rule.  In  Bex  v.  The  Hungerford 
Market  Company  (Ex  parte  Yeates),  ante,  p.  668;  2  Nev.  &  M.  840,  the 
question  was  simply  as  to  the  applicability  of  the  Building  Act :  and  it  was 
held,  that  the  proceeding  in  question  had  been  taken  under  that  act,  and  was 
not  a  thing  done  under  the  Hungerford  Market  Act.  The  question  does  not 
arise  here.  It  is  clear  that  the  latter  act  contemplated  the  doing  of  many 
things  besides  the  purchase  of  the  premises  mentioned  in  the  first  schedule. 

(a)  Before  Loan  Deitkak  G.  J.,  Littledal*,  Pattbson,  and  Williams,  Jb. 

(b)  Sect.  8  EnactB,  "  That  in  every  case  where  a  verdict  shall  be  given  by  any  such 
jury  as  aforesaid,  for  more  money  than  shall  have  been  previously  offered  by  the  said 
company  as  a  recompense  and  satisfaction  for  any  such  messuages,  wharves,  land?, 
or  hereditaments  as  aforesaid,  or  for  any  such  estate,  right,  or  interest  therein,  or  for 
amy  damage  or  injury  that  may  hare  been  sustained  by  any  person  or  persons  as  afore- 
said, all  the  costs  incurred  in  summoning,  impanelling,  and  returning  such  jury,  taking 
such  inquisition,  and  the  attendance  of  witnesses,  and  recording  the  verdict  or  judg- 
ment thereon,  shall  be  borne  by  the  said  company ; and  in  every 

case  where  a  yerdict  shall  be  given  by  any  such  jury  for  no  more  or  for  less  money  than 
shall  hare  been  previously  offered  by  or  on  behalf  of  the  said  company  as  such  recom- 
pense or  satisfaction  as  aforesaid,  all  the  costs  incurred  as  aforesaid,  shall  be  borne  in 
equal  proportions  by  the  party  or  parties  refusing  or  neglecting  to  treat  or  agree  as 
before  mentioned  and  by  Uie  said  company." 
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Thus,  the  first  section  gives  the  company  power  to  purchase  and  hold  lands, 
tenements,  and  hereditaments  generally,  and  to  sell  the  same ;  the  sixty-fourth 
Bection  gives  them  power  to  stop  up  certain  ways,  and  requires  them  to  make 
an  avenue  from  Duke  street  to  Hungerford  Market  :(a)  and  it  was  for  the 
purpose  of  making  that  avenue  that  the  house  No.  11  was  taken  down.  The 
objection  urged,  *that  they  are  doing  no  more  than  any  other  owner  of  r«AQi 
No.  11  might  do,  would  apply  to  the  case  even  of  taking  down  the  *- 
houses  mentioned  in  the  first  schedule,  after  they  were  once  purchased.  The 
remedy  given  by  the  sixty-eighth  section  is  cumulative,  and  may  exist  together 
with  the  common  law  remedy.  The  latter  is  confined  to  cases  of  negligence 
and  wilful  trespass.  The  legislature,  while  they  conferred  peculiar  rights  on 
the  company,  probably  intended  to  impose  more  than  the  common  law  liabilities. 
But  for  the  first  section  the  company  could  not  have  purchased  No.  11 ;  they 
purchased  it,  therefore,  under  the  power  given  in  the  act,  and  they  have  taken 
it  down  in  the  execution  of  the  act.  In  Ex  parte  Farlow,  2  B.  &  Ad.  341, 
and  Hex  v.  The  Hungerford  Market  Company,  {Ex  parte  Still),  4  B.  &  Ad. 
592,  it  was  urged,  that  this  remedy  could  not  be  granted  in  a  case  where  the 
company,  having  acquired  the  reversion  of  premises  occupied  by  a  tenant,  used 
against  that  tenant  those  rights  only  which  any  other  landlord  might  use :  yet 
the  court  granted  the  remedy.  Littledale  J.  If  Mrs.  Eyre  had  brought 
an  action  at  common  law,  do  you  say  she  must  have  given  twenty-eight  days' 
notice,  and  have  been  barred  by  the  lapse  of  six  months,  under  the  ninety- 
third  section  ?(£>)]  The  company  would  have  *been  entitled  to  the  r*Ago 
benefit  of  that  clause  against  her ;  for  they  would  have  said  that  the  L 
act  complained  of  was  done  bond  fide  in  execution  of  the  statute ;  and,  as  they 
are  under  this  especial  protection,  there  may  .well  be  an  especial  remedy.  The 
sixty-eighth  section  is  not  limited  by  its  terms  to  the  premises  mentioned  in 
the  first  schedule ;  and  it  must  be  held  to  include  all  premises  coming  within 
the  sixty-third  or  sixty-fourth  sections.  Cur.  adv.  vult. 

Lord  Dennan  C.  J.  now  delivered  the  judgment  of  the  court. 

This  was  a  rule  nisi  for  a  writ  of  mandamus  to  compel  the  Hungerford 
Market  Company  to  summon  a  jury,  and  assess  the  damages  alleged  to  have 
been  sustained  by  Mrs.  Eyre,  the  tenant  of  a  house  No.  12  Villiers  Street,  by 
the  company  taking  down  and  rebuilding  that  adjoining,  No.  11. 

No.  11  is  not  mentioned  in  the  schedule  of  the  act  of  parliament  incorpora- 
ting the  company :  No.  10  is ;  and  the  company  are  empowered  to  take  No. 
10  for  the  purposes  of  the  act.  There  is  also  a  general  power  given  by  sect. 
1  to  the  company  to  purchase  land.  It  is  directed  by  the  act,  that  a  passage 
should  be  made  under  the  houses  in  a  specified  line ;  and  for  that  purpose  they 

(a)  Sect.  64  Enacts,  "  That  in  erecting  the  several  buildings  hereinbefore  authorized  to 
be  erected,  it  shall  be  lawful  for  the  said  company  to  build  on  so  much  and  such  parts 
of  the  places  called  One  Tun  Court,  Heel  Alley,  and  Charles  Court,  as  are  bounded  by 
and  included  between  any  of  the  messuages  and  buildings  hereinbefore  authoriied  to  be 
palled  down,  and  thereby  to  stop  up  the  way  and  passage  over  the  same  parts  of  the 
said  courts  and  alley :  Provided  always,  that  the  said  company  do  make  an  avenue  from 
the  said  market  to  and  in  a  straight  line  with  Duke  Street  in  the  Adelphi,  of  the  width 
of  twelve  feet,  and  underneath  some  of  the  buildings  to  be  erected  in  pursuance  of  this 
act,  and  do  also  make  passages  to  the  York  Buildings  Wharf  from  the  said  Market,  and 
also  for  Villiers  Street  in  the  Strand. 

(b)  Sect.  98  Enacts  That  no  action  shall  be  commenced  against  any  person  "  for  any 
thing  done  in  pursuance  of  this  act,  or  of  any  of  the  powers  hereby  given, "  until  twenty- 
eight  days'  notice  (in  manner  particularly  directed  by  this  clause)  shall  have  been  given, 
or  after  sufficient  satisfaction  or  tender  of  amends  made,  or  after  six  calendar  months 
next  after  the  cause  of  such  action  shall  have  arisen ;  and  every  such  action  shall  be 
brought  and  tried  in  the  county  where  the  cause  of  action  shall  have  arisen,  and  not 
elsewhere ;  and  the  defendant  or  defendants  may  plead  the  general  issue,  and  give  this 
act  and  the  special  matter  in  evidence,  &c.  And  if  the  action  shall  be  brought  con- 
trary to  these  provisions,  the  jury  shall  find  for  the  defendant  or  defendants. 
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are  empowered  to  take  No.  10.  They  subsequently  bought  No.  11,  and  have 
pulled  down  and  rebuilt  it,  as  well  as  No.  10 ;  \nd  it  is  for  the  damage  done 
to  No.  12  in  pulling  down  and  rebuilding  No.  11  that  Mrs.  Eyre  seeks  to 
recover.  The  section  relied  on  is  the  sixty-eighth,  which  enacts,  that  persons 
shall  be  entitled  to  compensation  who  are  "  damaged  or  injured  by  or  in  the 
*A831  taking  down  of  any  of  the  messuages  *or  buildings  to  be  taken  down 

J  for  the  purposes  of,  or  otherwise  in  the  execution  of  this  act."  It  is 
not  very  clearly  made  out  by  these  affidavits,  whether  the  damage  complained 
of  was  done  "  by  or  in  the  taking  down"  of  No.  11,  or  by  taking  down  the 
party-wall  between  No.  11  and  No.  12.  If  it  was  done  by  taking  down  the 
party-wall,  then  the  case  of  Rex  v.  The  Hungerford  Market  Company  (In  re 
Teates)  Ante,  p.  668,  S.  C.  2  Nev.  &  Man.  840,  is  directly  in  point,  and  shows 
that  the  writ  of  mandamus  ought  not  to  issue.  But,  assuming  that  the  damage 
was  done . "  by  or  in  the  taking  down  of  No.  11,  then  the  question  arises, 
whether  that  taking  down  was  "for  the  purposes  of,  or  otherwise  in  the  execu- 
tion of  the  act,"  within  the  meaning  of  the  sixty-eighth  section.  Now,  it  is 
to  be  observed,  that  the  company  had  no  power  to  take  No.  11  against  the  will 
of  the  owner  and  occupier ;  but  bought  the  house  in  the  same  manner  as  any 
other  person  might  have  done,  by  agreement  with  the  former  owner.  No 
doubt  can  be  entertained,  that  if  any  other  person  had  so  bought  No.  11,  or  if 
it  had  remained  the  property  of  the  former  owner,  such  purchaser,  or  such 
owner,  might  have  pulled  it  down  without  any  authority  from  Parliament,  and 
would  not  have  been  liable  to  make  compensation  to  the  occupier  of  No.  12 
for  any  damage  not  arising  from  negligence,  unless,  indeed,  the  party-wall  had 
been  taken  down,  and  then  the  Building  Act  would  apply ;  but  the  assumption 
now  is,  that  the  damage  did  not  arise  from  taking  down  the  party-wall.  Why, 
then,  should  the  company  be  obliged  to  make  compensation,  if  any  other  pur- 
chaser, or  the  former  owner,  would  not  ?  Only  because  the  legislature,  having 
*6841  *fPven  *ne  company  certain  compulsory  powers,  has  thought  it  right  to 

-*  throw  a  larger  protection  over  all  persons  who  may  suffer  by  the  exer- 
cise of  those  compulsory  powers,  than  by  the  common  law  they  would  receive. 
If,  therefore,  the  compulsory  power  had  extended  to  No.  11,  those  who  were 
damaged  or  injured  by  the  taking  down  of  No.  11  would  be  within  the  act,  as 
well  the  owners  and  occupiers  of  No.  11  as  of  the  adjoining  property ;  for 
they  could  not,  by  any  contract  or  arrangement  amongst  themselves,  prevent 
the  doing  of  such  damage  or  injury.  But  in  this  case,  where  the  company  had 
no  monopoly  as  to  the  purchase  of  No.  11,  the  owners  and  occupiers  of  the 
adjoining  house,  No.  12,  stood  in  no  need  of  the  protection  of  the  act,  nor  can 
they  enforce  any  of  its  provisions.  The  sixty-eighth  section  must  be  con- 
strued with  reference  to  the  compulsory  powers  of  the  act ;  and  it  applies  to  no 
case  in  which  those  powers  are  not  exercised.  In  some  sense,  all  the  acts  of 
the  company  may  be  said  to  be  done  "  for  the  purposes  of,  or  in  the  execution 
of  the  act;"  for  if  the  act  had  not  been  passed,  the  company  would  not  have 
existed  :  but  this  section  relates  only  to  the  taking  down  of  houses  for  the  pur- 
poses of,  and  in  execution  of  the  act ;  and  those  houses,  are  such  alone  as  they 
have  a  compulsory  power  to  take.  It  has  been  urged,  that  the  clause  limiting 
the  time  of  bringing  an  action,  will  shut  out  Mrs.  Eyre  from  all  remedy. 
If  that  clause  will  apply  to  her  case,  still  there  was  a  time  when  she  might 
have  sued ;  and  if  she  has  suffered  it  to  elapse,  that  is  her  own  fault ;  and 
that  very  clause  shows  that  the  legislature  contemplated  that  some  things  might 
*6851        (*on6  even  un(*er  tne  acfc>  which  would  not  be  the  ^subject  of  com- 

J  pensation  under  the  sixty-eighth  or  any  other  section.  For  these  rea- 
sons, we  are  of  opinion  that  this  rule  must  be  discharged.      Rule  discharged. 
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THOMAS  v.  WILLIAMS.    June  ith. 

A  commission  of  bankrupt  does  not  operate  a*  a  dissolution  of  the  contract  of  hiring 
between  the  bankrupt  and  his  clerk. 

If  the  clerk,  being  hired  for  a  year,  continue  in  the  bankrupt's  office  after  the 
bankruptcy,  and  then  in  the  middle  of  the  year,  by  mutual  consent,  the  contract  be 
rescinded,  on  the  understanding  that  the  clerk  is  to  be  paid  rateably  for  his  serriees 
during  the  current  year,  the  clerk  is  not  barred  by  the  certificate  from  recoTering  all 
the  wages  due  from  the  expiration  of  the  year  last  before  the  commission  up  to  the 
time  of  rescinding,  no  part  of  such  wages  being  proveahle  under  the  commission.  The 
provision  in  6  G.  4,  c.  16,  s.  48  for  payment  of  clerks  and  servants,  makes  no  dif- 
ference in  this  respect 

A  jury  may  infer  such  an  understanding  from  the  clerk  having  continued  after  the 
bankruptcy  in  the  bankrupt's  office  as  long  as  the  bankrupt's  brother  remained  there 
managing  the  business  (as  he  had  also  done  a  month  before  the  bankruptcy)',  although 
in  fact,  there  was  nothing  for  the  clerk  to  do  after  the  bankruptcy. 

ASSUMPSIT  for  wages  due  from  the  defendant  to  the  plaintiff.  Plea,  first, 
the  general  issue,  secondly  bankruptcy  and  certificate.  On  the  trial  before 
Lord  Denman  C.  J.,  at  the  Middlesex  sittings  after  last  Easter  term,  it  appeared 
that  the  plaintiff,  in  October,  1826,  entered  as  clerk  into  the  service  of  the 
defendant,  who  was  an  auctioneer,  at  a  salary  of  60/.  per  annum.  The  defend- 
ant became  bankrupt ;  and  a  commission  issued  on  the  10th  of  July,  1828. 
He  had  been  imprisoned  about  a  month  before  that  time,  under  an  exchequer 
process  at  the  suit  of  the  Grown,  and  remained  in  prison  till  a  year  after  the 
commission  had  issued.  From  the  commencement  of  the  imprisonment,  till 
the  issuing  of  the  commission,  and  for  ten  days  after,  the  defendant's  business 
was  conducted  by  the  defendant's  brother.  From  October,  1826,  till  the 
issuing  of  the  commission,  and  as  long  after  as  the  brother  conducted  the 
business,  the  plaintiff  continued  to  attend ;  but,  after  the  commission  issued, 
there  was  nothing  for  him  to  do,  and  he  left  off  attending,  upon  the  brother 
ceasing  to  conduct  the  business.  When  the  plaintiff  ceased  to  attend,  102. 
*wages  were  due,  on  the  supposition  of  his  being  entitled  to  a  rateable  r^>og 
proportion  of  his  salary  up  to  that  time.  On  the  part  of  the  defendant,  I 
it  was  objected,  first,  that  all  the  wages  due  as  such,  were  due  at  the  time  of 
the  bankruptcy,  and  therefore  that  the  claim  was  barred  by  the  certificate,  no 
work  having  been  performed  after  the  bankruptcy,  and  the  contract  hiring 
been  thereby  dissolved ;  and,  secondly,  that  if  any  thing  was  recoverable,  the 
remedy  would  be  a  special  action  of  assumpsit  For  the  plaintiff,  it  was  con- 
tended, that  this  must  be  taken  to  be  a  yearly  hiring,  and  that  the  dissolution 
was  effected,  not  by  the  issuing  of  the  commission,  but  by  a  subsequent  under- 
standing between  the  parties ;  whence  the  wages,  not  being  due  before  the 
determination  of  the  contract,  could  not  be  claimed  till  the  expiration  of  tea 
days  after  the  commission,  and  therefore,  could  not  have  been  proved  under 
it  The  Lord  Chief  Justice  left  it  to  the  jury,  whether  the  contract  had 
been  dissolved,  after  the  issuing  of  the  commission,  by  the  consent  of  the  par* 
ties;  directing  them,  if  they  should  be  of  that  opinion,  to  find  for  the  plaintiff. 
The  jury  found  for  the  plaintiff,  and  his  lordship  reserved  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit. 

W.  2T.  WaUon,  in  this  term,  (May  24th,)  moved  accordingly.  The  argn- 
ment  for  the  plaintiff  is,  that  the  salary  was  payable  yearly ;  and  if  the  plaintiff 
be  entitled  to  recover  at  all,  on  such  a  supposition,  his  remedy  is  by  a  special 
action  of  assumpsit  against  the  defendant,  for  not  continuing  him  in  the  fltua- 
tion  of  clerk  until  the  expiration  of  the  year,  as  the  salary  was  payable  at  the 
end  of  the  year,  and,  until  the  service  was  completed,  could  not  be  payable. 
Thus  a  seaman,  who  had  engaged  in  a  voyage  on  an  express  stipulation  that 
•he  should  not  receive  his  wages  before  the  end  of  the  voyage,  and  that  r*ggy 
he  should  assist  in  bringing  the  ship  back  before  he  could  make  any  *• 
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demand  for  them,  and  who  had  been  discharged  before  the  end  of  the  voy  w 
was  held  not  to  be  entitled  to  recover  for  work  and  labour ;  Halle  v.  Height- 
man,  2  East,  145.     [Denman  C.  J.     The  jury  here  found  that  the  contract 
was  dissolved.]    There  was  no  evidence  from  which  the  jury  could  infer  it, 
for  the  parties  never  met.     And  then,  as  to  the  time ;  if  the  contract  was  dis- 
solved at  the  time  of  the  bankruptcy,  the  certificate  is  a  bar ;  .if  it  was  dissolved 
afterwards,  the  plaintiff  has  done  nothing  without  proving  that  there  was  aa 
agreement  to  pay  wages  pro  ratd;  for,  without  such  an  agreement,  no  part  of 
the  wages  is  recoverable.     In  Grimman  v.  Legge,  8  B.  &  0.  824,  where  the 
contract  between  a  landlord  and  his  lodger  was  rescinded  in  the  middle  of  a 
quarter,  by  mutual  consent,  but  the  rent  had  been  originally  made  payable 
quarterly,  it  was  held,  that  the  landlord  could  not  recover  pro  ratd,  nor  for  the 
whole  of  the  current  quarter.     In  Atkin  v.  Acton,  4  C.  k  P.  208,  Lord  Ten- 
terden,  at  nisi  prius,  expressed  an  opinion,  that  a  servant,  discharged  without 
notice  in  the  middle  of  a  year,  for  indecent  conduct,  could  not  recover  wages 
for  any  part  of  the  year. .  Denman  C.  J.  acted  upon  that  opinion,  at  nisi  prius, 
in  Turner  v.  Robinson ;  and  this  court  afterwards  refused  to  disturb  the  ruling, 
5  B.  ft  Ad.  789.     In  Cutter  v.  Powell,  6  T.  R.  320,  a  seaman  received  a  pro- 
missory note  for  the  payment  of  thirty  guineas,  provided  he  continued  and  did 
his  dnty  in  the  ship  to  the  port  of  Liverpool ;  but  he  died  shortly  before  the  ship's 
*6881  arr*val  *a*  Liverpool ;  and  it  was  held  that  he  could  not  recover,  either  on 
*    J  the  entire  contract,  or  on  a  quantum  meruit.     In  The  Countess  of  Ply- 
mouth v.  Throgmorton,  1  Salk.  65,  a  contract  to  pay  a  party  1001.  per  annum 
for  his  services  in  collecting  rent,  was  held  to  be  indivisible ;  and,  the  party 
having  died  in  the  middle  of  a  year,  it  was  held  that  his  executor  could  not 
recover  for  any  part  of  that  current  year.     This  is  the  answer  to  the  mode  in 
which  the  plaintiff  puts  his  case ;  but  the  correct  view  of  it  is,  that  the  commis- 
sion dissolved  the  contract  ipso  facto.     The  contract  between  master  and  ser- 
vant is  sui  generis,  by  general  understanding,  being  dissoluble  by  a  payment 
of  wages  or  warning:  and  upon  such  dissolution  the  servant  is  to  have  his 
wages  apportioned,  though  he  continue  in  service  only  for  part  of  the  year. 
Now  the  bankruptcy  prevented  the  continuance  of  the  service  as  clerk,  because 
the  trading  ceased ;  and  it  would  be  an  extreme  hardship  both  to  bankrupts 
and  their  clerks,  if  the  bankrupt,  who  can  no  longer  trade,  is  to  be  liable  after 
his  bankruptcy  on  a  contract  for  services  in  his  trade,  and  the  clerk  obliged  to 
continue.     The  statute  6  G.  4,  c.  16,  s.  48,  puts  servants  and  clerks  on  the 
same  footing,  and  provides  that  they  shall  receive  out  of  the  estate  of  the 
bankrupt  the  wages  due  at  the  time  of  the  commission,  not  exceeding  six 
months.     This  shows  that  the  contract  ceases  at  the  time  of  the  commission ; 
it  will  not  be  contended  that  the  wages,  under  this  section,  are  to  be  reckoned 
down  only  to  the  last  half  year  or  year  which  expired  before  the  commission 
issued.  Cur.  adv.  vult. 

*6891       *koRD  Denman  C.  J.  now  delivered  the  judgment  of  the  court. 

'  This  was  an  action  of  assumpsit  for  salary  due  to  a  merchant's  clerk. 
The  defendant  pleaded  the  general  issue ;  and,  secondly,  his  bankruptcy  and 
certificate. 

The  facts  proved  before  me  in  nisi  prius  were,  that  the  plaintiff  entered  into 
the  defendant's  service  at  60?.  a  year;  that  he  served  a  complete  year,  and 
until  the  middle  of  May  in  the  second  year.  Then  the  defendant  fell  into 
difficulties,  and  left  his  business  to  be  conducted  by  his  brother :  he  became 
bankrupt,  and  a  commission  was  awarded  against  him  on  the  10th  of  July. 
The  plaintiff  continued  acting  as  a  clerk,  while  the  brother  conducted  the 
business ;  which  he  ceased  to  do  about  the  20th  of  the  same  month. 

He  had  received  the  whole  of  the  first  year's  salary,  and  money  from  time 
to  time  on  account  of  the  second  :  the  balance  due  pro  ratd,  at  that  period, 
was  101. 
It  appeared  to  me,  that  the  salary  was  not  due  at  the  time  of  issuing  the 
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commission,  and  that,  therefore,  the  certificate  was  no  bar;  bat  that  the 
plaintiff  was  entitled  to  recorer  on  the  quantum  meruit  for  all  that  part  of  the 
second  year  daring  which  he  acted  as  clerk ;  the  jury  agreeing  with  me  in 
opinion  that  his  ceasing  so  to  act,  because  his  master  ceased  to  carry  on  the 
business,  proved  a  dissolution  of  the  contract  by  mutual  consent. 

A  new  trial  was  moved  for,  on  the  ground  that  the  act  of  bankruptcy,  or  at 
least  the  commission,  operated  ipso  facto  a  dissolution  of  all  contracts ;  a 
proposition  for  which  no  authority  was  quoted.  But  the  learned  counsel 
referred  to  the  forty-eighth  clause  of  the  Bankrupt  Act,  which  enables  the 
assignees  to  pay  all  servants  of  the  bankrupt  such  wages  as  may  be  due  at  the 
time  of  the  "commission,  as  proving  that  contracts  of  hiring  and  service  ^qa 
were  considered  to  be  thereby  terminated ;  and  he  urged  the  great  L 
inconvenience  and  hardship  on  merchants  who  became  bankrupts,  if  they 
should  continue  all  their  lives  liable  to  the  numerous  persons  whom  they  ma? 
have  been  compelled  by  misfortune  to  discharge  from  their  employ. 

But  we  are  of  opinion,  that  this  section  only  operated  to  legalise  the  humane 
practice,  which  prevailed  before  the  passing  of  the  act,  of  paying  clerks  and 
servants  full  six  months'  wages  out  of  the  estate ;  and  that  it  has  made  no 
alteration  in  the  legal  effect  of  the  contract  of  hiring ;  and,  consequently,  that, 
as  the  wages  had  not  become  due  at  the  time  of  the  commission,  either  bj 
efflux  of  time,  or  by  a  dissolution  of  the  contract,  the  bankrupt's  certificate 
forms  no  defence  to  this  action.  It  may  be  added,  that  the  inconvenience 
apprehended  is  not  likely  to  occur  often,  as  persons  in  the  plaintiff's  situation 
must  be  expected  to  avail  themselves  of  the  section  above  referred  to. 

Rule  refused. 


•EADEN  and  Another  t;.  TITCHMARSH  4  WALLIS.    June  4th.    [*691 

By  the  practice  of  a  parish,  the  two  overseers  were  always  reappointed  once ;  but  one 
of  them  acted  solely  for  one  of  the  two  years,  and  another  for  another.  The  acting 
orerseer  for  one  year  ordered  coals,  which  were  sent  to  him,  and  distributed  by  him 
among  the  poor  of  the  parish ;  the  seller  debited  the  parish  with  them,  and  afterwards 
sued  both  orerseers.    The  acting  oTerseer  suffered  judgment  by  default : 

Btld%  that,  upon  these  facts,  the  jury  were  properly  told  to  consider  whether  the  coils 
were  supplied  for  the  parish,  by  whom  they  were  ordered,  and  whether  credit  was 
given  to  the  acting  orerseer  only,  or  to  both  as  overseers ;  and  to  find  for  the 
defendant  (the  overseer  who  had  not  acted),  if  the  plaintiffs  relied  solely  on  the 
responsibility  of  the  acting  overseer;  but  otherwise,  for  the  plaintiff.  And  the 
jury  haring  found  for  the  plaintiff,  saying  that  the  coals  were  supplied  to  the 
parish,  and  the  overseers  were  jointly  liable  as  such,  the  court  refused  to  disturb  the 
verdict 

Debt  for  goods  bargained  and  sold,  and  goods  sold  and  delivered,  and  upon 
the  money  counts.  Titchmarsh  pleaded  nil  debet,  and  Wallis  suffered  judg- 
ment by  default.  The  plaintiffs,  in  their  particulars,  claimed  18/.  16*.  for 
coals,  with  which  the  defendants  were  charged,  in  the  particulars,  as  overseers 
of  the  parish  of  Kingston :  part  of  the  coals,  of  the  value  of  2/.  7s.  2<J.,  were 
charged  to  have  been  delivered  on  the  5th  of  February,  1829,  and  the  rest  to 
have  been  delivered  during  the  months  from  September,  1829,  to  January  1830, 
both  inclusive.  On  the  trial,  at  Cambridge,  on  the  17th  of  March,  1834, 
before  the  under-sheriff  of  Cambridgeshire,  the  plaintiffs  proved  the  delivery 
of  the  coals  to  Wallis,  and  by  his  orders,  and  that  they  had  been  distributed 
among  the  poor  of  the  parish  by  Wallis,  either  gratuitously,  or  at  reduced 
prices.  The  coals  were  placed  to  the  debit  of  the  parish,  in  the  books  of  the 
plaintiffs.  It  further  appeared,  that  two  overseers  were  appointed  every 
year  for  Kingston  parish ;  that  the  same  two  were  always  reappointed  once,  so 
as  to  be  in  office  for  two  successive  years;  but  that  one  of  them  always  acted 
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done  for  the  first  year,  and  the  other  for  the  second;  that  Titchmarsh  and 
Wallis  were  appointed  at  the  same  time ;  that  Titchmarsh  acted  alone  during 
*6921  *^e  ^ear  en<*mg  at  Lady-day,  1829,  and  Wallis  daring  the  following 
J  year.  The  under-sheriff  desired  the  jury  to  consider  whether  the  coals 
were  supplied  for  the  parish,  and  by  whom  the  order  was  given,  and  to  say 
whether,  according  to  the  evidence,  credit  was  given  by  the  plaintiff  to  the 
defendant,  Wallis,  solely,  or  to  both  defendants  jointly  as  overseen  of 
Kingston ;  and  directed  them,  if,  under  the  circumstances,  the  plaintiffs  must 
k  considered  as  having  relied  upon  the  6ole  responsibility  of  WalliB,  to  find  a 
verdict  for  the  defendant;  but  if  otherwise,  then  for  the  plaintiffs.  The  jury 
found  a  verdict  for  the  plaintiffs,  saying  that  they  considered  the  coals  were 
supplied  to  the  parish,  and  that  the  defendants  were  jointly  liable  as  overseers. 
In  Easter  term  last,  Kelly  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  verdict  for  the  defendants,  or  a  nonsuit,  be 
entered,  or  a  new  trial  had. 

Biggs  Andrews  now  showed  cause.     As  to  the  coals  delivered  in  February, 

1829,  there  is  no  defence,  for  Titchmarsh  was  then  the  sole  acting  overseer, 

and  die  coals  were  furnished  for  the  poor.     As  to  the  rest ;  the  coals  were 

furnished  for  the  poor,  on  the  order  of  one  of  the  overseers ;  and  upon  this  a 

jury  might  presume  that  both  overseers  were  the  contractors.     An  express 

order  by  Titchmarsh  was  not  necessary  to  make  him  liable.     In  Simmons  v. 

Wilmott,  3  Esp.  N.  P.  C.  91,  the  parish  officers  were  held  liable  to  pay  for 

medical  attendance  and  support  which  the  plaintiff  had  given  to  a  casual 

pauper,  although  a  third  party  had  been  originally  applied  to  for  payment  by 

♦6931  ^e  pl^tilf,  and  had  tendered  a  sum  of  money.    In  *Lamb  v.  Bunce, 

•*  4  M.  &  S.  275,  a  parish  officer  was  held  liable  for  medical  attendance 

bestowed  upon  a  pauper,  who  had  suffered  an  iniury  in  an  adjoining  parish, 

and  had  been  conveyed  into  the  defendant's  parish,  and  there  attended  by  the 

parish  surgeon,  with  the  knowledge,  but  without  the  order,  of  the  parish 

officer.    So  in  Watson  t;.  Turner,  Bui.  N.  P.  147,  medical  attendance  on  a 

pauper,  without  a  request  by  the  overseers,  was  held  to  be  a  good  consideration 

to  support  an  express  promise  by  the  overseers  to  pay.     In  Malkin  v.  Vicker- 

ttaff,  3  B.  &  Aid.  89,  a  parish  was  divided  into  two  parts,  and  each   part 

appointed  two  overseers  of  its  own,  and  had  separate  rates,  and  supported  its 

poor  separately ;  but,  at  the  end  of  every  year,  if  one  part  were  out  of  purse, 

and  the  other  had  money  in  hand,  the  overseers  of  the  latter  paid  the  balance 

to  those  of  the  former ;  it  was  there  held  that  the  four  must  be  considered  as 

joint  overseers  for  the  whole  parish ;  and  the  court  there  appeared  to  be  of 

opinion  that,  when  a  party  had  advanced  money  upon  the  order  of  one  overseer 

of  one  division,  it  was  for  a  jury  to  say  whether  the  special  circumstances  of 

the  case  showed  that  he  gave  credit  to  such  overseer  solely,  so  as  to  negative 

the  liability  of  the  three  others.     That  shows  that  the  mere  fact  of  the  order 

being  given  by  one  only  does  not  exclude  the  liability  of  the  other;  and   that 

an  overseer  may  be  liable  on  a  contract  in  which  he  has  not  personally 

interfered.     The  arrangement  between  the  officers,  that  each  should  act  for  a 

separate  year,  cannot  affect  other  parties:    no  power  of   making  such  an 

arrangement  is  recognised  by  statutes  39  Eliz.  c.  8.,  and  43  Eliz.  e.  2. 

*6941       *Jfctf?  *nd  Austin  in  support  of  the  rule.     No  distinction  was  made 

J  at  the  trial  as  to  the  coals  furnished  in  February ;  the  whole  case  was 

put  upon  the  order  by  Wallis,  otherwise  evidence  might  have  been  given  to 

meet  that  part  of  the  claim.     Then,  with  respect  to  the  general  question; 

there  is  nothing  in  the  character  of  an  overseer  which  makes  him  liable  for 

the  contract  of   his  fellow-overseer.      He  may  be  answerable  under  the 

particular  circumstances  of  the  case,  as  in  Simmons  v.  Wilmott,-  8  Esp.  N.  P. 

C.  91.,  where  the  liability  was  fixed  upon  the  overseers  because  they  were 

shown  to  be  liable,  in  thajt  character,  for  the  expenses  incurred.     But  when  a 

single  overseer  contracts  for  goods  without  any  authority  from  the  other 
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bverseer,  and  the  latter  does  not  interfere  in  parish  matters  at  ail,  the  person 
famishing  the  goods  has  no  right  to  call  upon  any  other  than  the  party  to 
whom,  and  upon  whose  order,  they  were  furnished.  Malkin  v.  Vickerstafif,  3  B. 
&  Aid.  89 .,  shows  that  the  mere  fact  of  a  person  holding  the  office  of  overseer 
does  not  necessarily  subject  him  to  the  contracts  of  another  overseer.  Again, 
the  case  was  not  properly  left  to  the  jury :  the  plaintiffs  might  rely  upon 
Titchmarsh  as  well  as  Wallis ;  and  yet  Titchmarsh  might  not  he  liable.  And 
the  express  finding  of  the  jury  was,  that  the  defendants  were  jointly  liable  as 
overseers,  which  shows  that  the  verdict  was  founded  exclusively  on  the  fact  of 
Titchmarsh  being  overseer. 

Lord  Den  man  C.  J.  These  are  always  questions  of  evidence :  the  strongest 
proof  against  a  party  would  be,  that  he  had  acted.  But  some  evidence  was 
requisite  to  show  that  the  two  overseers  were  not  jointly  liable ;  and  *as  rffigr 
to  this,  there  was  evidence  each  way.  The  under-sheriff  made  no  *- 
mistake ;  he  did  not  leave  the  question  absolutely  to  the  jury,  to  whom  the 
plaintiffs  gave  credit,  but  only  told  them  that,  if  the  plaintiffs  had  relied  upon 
Wallis  alone,  the  defendant  was  entitled  to  a  verdict. 

Littledalb  J.     I  think  there  was  evidence  of  a  joint  contract. 

Taunton  and  Williams  Js.  concurred.  Rule  discharged. 


COLLINS  v.  CARNEGIE.    June  bih. 

To  prove  that  a  party  had  received  the  degree  of  Doctor  of  Medicine  in  the  University 
of  St.  Andrew's,  a  sealed  instrument  and  a  written  paper  were  produced :  the  sealed 
instrument  purported  to  be  a  diploma  of  the  degree  conferred  by  the  university,  and 
it  was  proved  that  a  person  at  St  A.,  calling  himself  the  university  librarian,  had 
shown,  as  the  university  seal,  in  a  room  which  he  stated  to  be  the  university  library, 
a  seal  corresponding  to  that  onsihe  instrument  produced.  The  written  paper  was,  on 
the  face  of  it,  an  act  of  the  university  conferring  the  degree,  and  it  was  proved  that, 
in  the  same  room,  the  same  person,  with  other  persons  calling  themselves  professors 
of  the  university,  had  shown,  as  the  book  of  acts  of  the  university,  a  book  containing 
an  entry  agreeing  with  the  written  paper:  Held,  to  be  sufficient  proof. 

Where  a  declaration  alleged  that  plaintiff  had  been  and  was  a  physician,  and  exercised 
that  profession  in  England,  and  on  that  account  had  been  and  was  called  Doctor, 
meaning  Doctor  of  Medicine,  and  then  stated  that  defendant  slandered  plaintiff  in 
his  character  of  a  physician  practising  in  England,  and  denied  his  right  to  be  called 
a  doctor  of  Medicine :  Held,  that  the  plaintiff  must  prove  that  he  was  entitled  to  prac- 
tice as  a  physician  in  England. 

Such  proof  is  not  furnished  by  showing  the  fact  of  his  having  so  practised. 

Nor  by  showing  that  he  has  received  the  degree  of  Doctor  of  Medicine  at  the  University 
of  St  Andrew's. 

Case  for  slander.  The  declaration  contained  six  counts.  The  first  count 
stated,  that  whereas  before,  &c.,  the  plaintiff  had  been,  and  still  was,  a  physi- 
cian, and  during  all  that  time  had  used  and  exercised  the  profession  of  a  phy- 
sician, to  wit,  at  W.  in  the  county  of  Dorset,  and  on  that  account,  during  all 
that  time,  had  been,  and  still  was,  called  or  entitled  "Doctor,"  meaning 
Doctor  of  Medicine,  and  had  always  hitherto  behaved,  &c.,  yet  the  defendant, 
contriving;  to  injure  the  plaintiff  *in  his  said  profession  of  a  physician,  r«$g6 
and  to  bring  him  into  great  scandal,  infamy,  and  mistrust  among  the  ■■ 

Ctients  of  the  plaintiff,  and  others,  subjects  of  this  realm,  and  to  cause  it  to 
believed  that  he,  the  plaintiff,  was  not  a  physician,  nor  legally  entitled  to 
practise  physic  in  England,  and  that  he  was  not  a  fit  person  to  be  employed, 
trusted,  or  consulted  in  his  said  profession,  heretofore,  to  wit,  on,  &c,  in  a 
certain  discourse  which  he,  the  defendant,  then  and  there  had  with  one  P.  R 
W.  of  and  concerning  the  plaintiff  in  his  said  profession,  and  of  and  concerning 
the  plaintiff  not  being  a  physician,  nor  legally  entitled  to  exercise  or  practise 
physic  in  England,  and  of  and  concerning  the  plaintiff  being  guilty  of  impos- 
ture by  exercising  and  practising  physic,  and  being,  from  his  ooniuct  and 
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character,  unfit  to  be  employed,  trusted,  or  consulted  in  his  said  profession,  in 
the  presence  and  hearing  of  the  said  P.  B.  W.,  falsely  and  maliciously  spoke 
and  published,  of  and  concerning  the  plaintiff  in  his  said  profession,  and  of  and 
concerning  the  plaintiff  not  being  a  physician,  &o.  (repeating  the  several  mat* 
ten  before  stated  as  the  subjects  of  the  discourse  with  P.  d.  W.),  the  false, 
Ac.,  words  following :  viz. — "  I  know  no  such  person  as  Dr.  Collins  (meaning 
plaintiff),  but  I  do  know  such  a  person,  by  name,  as  Joseph  Collins  (meaning 
plaintiff),  who  calls  himself  Dr.  Collins ;  but  such  a  fellow  I  know  to  be  an 
impostor  (meaning  an  impostor  by  exercising  and  practising  physic)  and  a 
complete  quack,  and  has  not  the  slightest  title  to  such  an  honour  (meaning  the 
being  called  "  Doctor/'  meaning  a  Doctor  of  Medicine) ;  as  I  have  made 
every  enquiry  at  the  different  colleges:  Dr.  Collins  (meaning  plaintiff)  is  a 
♦6971  4uae^  an(*  impostor."  *(The  count  then  charged  words  imputing 
-J  drunkenness  and  other  immoral  habits  to  the  plaintiff  ;(a)  and  added 
the  words  and  innuendo  following :) — "  A  man  of  his  description  will  be  guilty 
of  any  thing:  I  will  do  every  thing  in  my  power  to  oppose  such  a  character 
whilst  here: — (thereby  meaning  to  insinuate  and  cause  it  to  be  believed,  that 
the  plaintiff  was  not  a  physician,  nor  entitled  to  use  or  exercise  his  said  pro- 
fession, and  that  the  plaintiff,  by  exercising  and  practising  physio,  was  guilty 
of  an  imposture ;  and  thereby  also  meaning  to  insinuate,  &c.  that  the  plaintiff,, 
by  his  profligate  and  immoral  conduct,  and  by  his  habits  of  intoxication,  was 
not  a  fit  person  to  be  employed,  trusted,  or  consulted  as  a  physician)."  The 
sixth  count  was  for  words  slandering  the  plaintiff  in  his  profession  of  a  man- 
midwife.  Plea,  not  guilty.  On  the  trial  before  Alderson  J.,  at  the  Dorchester 
Summer  assises  1830,  the  words  charged  in  the  above  counts  were  proved ; 
and  it  was  further  proved  that  the  plaintiff  had  practised,  both  as  a  physician 
and  as  a  man-midwife,  at  W.  in  Dorsetshire.  In  further  proof  of  his  being  a 
physician,  the  plaintiff  produced  an  instrument  under  seal,  purporting  to  be  a 
diploma  of  a  doctor's  degree  conferred  upon  him  by  the  university  of  St. 
Andrew' 8  in  Scotland,  and  also  a  paper  professing  to  be  a  copy  of  an  entry  in 
the  book  of  acts  of  that  university,  containing  the  grant  of  the  degree  to  the 
defendant.  A  witness  stated,  that  he  had  been  to  St.  Andrews,  and  had  seen, 
in  a  room  which  he  was  told  was  the  library  of  the  university,  a  person  calling 
himself  the  librarian  of  the  university,  who  had  shown  him,  as  the  university 
t^gl  seal,  a  seal  exactly  corresponding  *with  that  attached  to  the  supposed 
J  diploma ;  and  that  other  persons,  calling  themselves  professors  of  the 
university,  together  with  the  said  librarian,  had  shown  him,  in  the  same  room, 
ts  the  book  of  acts  of  the  university,  a  book  containing  an  entry,  which,  upon 
comparison,  he  found  to  agree  with  the  copy  of  the  alleged  entry  now  produced. 
The  defendant's  counsel  objected  to  the  supposed  diploma,  or  the  supposed 
copy  of  the  entry,  being  received  in  proof,  on  the  ground  that  the  evidence,  by 
which  it  was  attempted  to  authenticate  them,  amounted  only  to  hearsay :  and 
he  objected  further,  that  a  Scotch  degree  would  not  entitle  the  plaintiff  to 
practise  in  England ;  that  no  proper  evidence,  therefore,  had  been  given  of  the 
plaintiff  being  a  physician,  and  consequently  that  he  could  not  reoover  damages 
ior  words  spoken  of  him  in  that  character.  The  learned  judge  received  the 
evidence;  and  the  jury,  under  his  direction,  found  a  verdict  for  the  plaintiff 
upon  the  first  and  last  oounts,  giving  10/.  damages  severally  upon  each :  and 
leave  waa  given  to  the  defendant  to  move,  as  after  mentioned,  upon  the  points 
taken  at  the  trial  Coleridge  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule, 
calling  upon  the  plaintiff  to  show  cause  why  the  damages  should  not  be  reduced 
to  10/.,  by  entering  a  verdict  for  the  plaintiff  on  the  last  count  only,  and  for 
the  defendant  on  the  other  issues. 

Bantam  showed  cause  in  this  term,  May  26th.(6)    The  direction  of  the 
learned  judge  waa  correct :  in  de&ult  of  evidence  to  the  contrary,  the  ch  « 

(a)  As  to  this,  see  Ayre  v.  Craven,  Mich.  Term,  post. 

(6)  Before  Loan  Duma*  G.  J.,  Littlu>au,  Taumtok,  and  Williams  Js. 
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racter  of  the  plaintiff  was  to  be  inferred,  prim  A  facie  from  the  feet  of  *his  r*ggg 
practising.  This,  therefore,  maintains  the  verdict,  independently  of  *- 
the  degree  conferred  by  the  Scotch  diploma ;  for  that,  if  insufficient  in  itself, 
cannot  show  the  absence  of  other  qualifications.  The  first  count  is  framed  on 
the  plaintiff  having  practised  as  a  physician,  and  does  not  aver  that  he  had 
duly  taken  his  degree,  as  was  the  case  in  Moises  v.  Thornton,  8  T.  R.  308. 
In  2  Starkie  on  Slander,  p.  %  2d  edit.  1830;  it  is  said,  "therefore,  where  a 
plaintiff  avers  generally  that  he  filled  any  particular  situation  or  office,  in 
which  he  has  been  calumniated,  or  that  he  exercised  anv  particular  profession 
or  business,  it  is  sufficient  to  give  general  evidence  of  his  having  acted  in  that 
office  or  situation,  or  of  his  having  exercised  that  particular  profession,  or 
carried  on  that  trade  or  business.0  It  is  true,  that  in  the  same  passage  a 
question  is  stated  as  to  a  diploma :  and  reference  is  made  to  Smith  v.  Taylor, 
1  New  R.  196 ;  where  the  Court  of  Common  Pleas  was  divided  on  the  ques- 
tion as  to  the  necessity  of  producing  direct  evidence  of  the  degree  in  physic. 
Again,  if  the  mere  proof  of  practice  be  not  enough,  the  plaintiff  has,  at  aoy 
rate,  a  right  to  practise  by  the  8cotch  diploma,  which  was  authenticated  at  the 
trial;  in  this  respect,  also,  the  present  case  differs  from  Moises  v.  Thornton, 
8  T.  R  803 ;  where  there  was  no  authentication.  Sir  James  Mansfield  C. 
J.,  in  Smith  v.  Taylor,  1  New  R.  203 ;  says  that,  since  the  union  with  Scot- 
land, it  has  been  generally  understood  that  a  degree  conferred  by  a  Scotch 
university  gives  the  same  right  to  practise  physic  as  a  degree  at  an  English 
university;  and,  as  to  this,  no  actual  difference  of  opinion  was  expressed  by 
any  of  the  other  judges.  No  instance  has  been  known  of  a  prosecution  insti- 
tuted *by  the  College  of  Physicians  against  a  practitioner  having  a  r*7AA 
Scotch  diploma.  There  is,  indeed,  a  MS.  case,  Middleton  v.  Hughes,  L 
cited  in  a  note  in  Burn's  Justice,  Game,  s.  3,  Vol.  ii.  p.  504.  (23d  ed.  1820,) 
in  which  Sir  James  Mansfield  is  said  to  have  decided,  at  nisi  prius,  that  a 
Scotch  diploma  gave  no  authority  whatever  to  practise  as  a  physician  in  Eng- 
land ;  but  the  note  is  very  brief,  and  its  authority  questionable. 

Coleridge  Serjt.  contra.  First,  proof  of  acting  as  a  physician  is  not  suffi- 
cient In  Pickford  v.  Gutch,  2  Stark,  on  Slander,  3.  r2d  ed.  1830.)(a)  Buller 
J.,  held  so  at  nisi  prius,  in  an  action  for  calling  plaintiff  a  quack;  and  the 
diploma  was  then  produced.  In  Smith  v.  Taylor,  1  New  R.  196 ;  the  judges 
who  thought  evidence  of  acting  sufficient,  also  thought  that  the  words  implied 
an  admission  of  the  character  in  which  the  plaintiff  sued ;  and  Mansfield  C. 
J.,  said,  page  207 ;  "  Where  the  abuse  relates  to  the  want  of  qualification,  the 
plaintiff  must  prove  it ;  but  it  would  be  a  great  hardship  that  he  should  be 
obliged  to  do  so  where  the  scandal  is  confined  to  mere  misconduct.'9  Next, 
the  Scotch  diploma  confers  no  right  to  practise  in  England.  The  first  section 
Of  stat.  3  H.  8,  c.  11.  prohibits,  under  penalty,  the  practising  within  the  city 
of  London,  or  seven  miles  of  the  same,  by  any  person  not  examined,  approved, 
and  admitted  by  the  bishop  of  London  or  the  dean  of  St.  Paul's,  calling  to 
them  certain  assistants;  and  sect  2.,  prohibits  the  practising,  without  the 
city  and  precincts  of  seven  miles,  by  any  person  not  either  approved  as  before, 
or  examined  and  approved  by  the  bishop  of  the  diocese,  or  his  vicar-  r*7M 
general,*  calling  certain  persons  to  their  assistance ;  and  sect  8.  saves  *» 
the  privileges  of  the  universities  of  Oxford  and  Cambridge.  Then  stat.  14  k 
15  H.  8,  c.  5.,  after  reciting  the  charter  of  physicians  (of  23d  September,  10 
H.  8.),  confirms  the  same,  creates  the  eight  elects,  and,  in  the  third  section, 
enacts,  that  no  person  shall  practise,  throughout  England,  until  he  be  examined 
by  the  president  and  three  others  of  the  elects,  and  have  letters  testimonials 
of  their  approbation,  unless  he  be  a  graduate  of  Oxford  or  Cambridge,  "  which 
hath  accomplished  all  things  for  his  form,  without  any  grace."  Such  prac- 
tising, therefore,  though  not  made  subject  to  a  specific  penalty,  is  illegaL     At 

(a)  Note  («)  to  Moises  v.  Thornton,  8  T.  R.  30k 
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the  time  of  the  passing  of  these  acts,  there  were  probably  as  many  persona 
practising  under  foreign  degrees,  especially  from  Bologna  or  Padua,  as  under 
English  degrees.  As  to  the  fact  of  the  college  not  having  prosecuted  parties 
practising  under  Scotch  degrees,  the  charter  of  Henry  the  Eighth  enables  them 
to  recover  only  within  London  and  seven  miles  thereof. (a)  And,  for  prac- 
tising within  this  district,  they  have  sued  and  recovered  the  penalty,  even 
against  graduates  of  Oxford ;  College  of  Physicians  v.  Levett,  1  Ld.  Raym. 
472.  (East  T.  11  W.  3.);  College  of  Physicians  v.  West,  10  Mod.  853.  (Hil. 
T.  3  ft.  1.)  The  Act  of  Union,  5  Anne,  c.  8 ;  can  make  no  difference  in  the 
effect  of  this  statute.  The  third  section  does,  indeed,  recite  the  clause  of  the 
8cotch  Act  of  Union,  by  which  it  is  ordained  that  the  universities  and  colleges 
of  Saint  Andrew's,  Glasgow,  Aberdeen,  and  Edinburgh  shall  continue  for  ever ; 
and  the  tenth  section  confirms  the  Scotch  act.  But  the  effect  of  a  Scotch 
*7021  *degro*  hi  not  extended  by  the  act.  The  dictum  of  Mansfield  C.  J., 
J  in  Smith  t>.  Taylor,  1  New  R.  203;  merely  states  the  fact  of  the 
general  understanding,  and  throws  a  doubt  upon  its  correctness ;  neither  does 
the  judgment  of  any  of  the  other  judges  in  that  case  go  further.  In  Jones  v. 
Smart,  1  T.  R.  48 ;  which  was  a  case  on  the  game  laws,  Lord  Mansfield,  in 
commenting  upon  the  Act  of  Union,  says,  "  A  doctor  of  the  English  universi- 
ties may  become  a  member  of  the  College  of  Physicians ;  may  plead  in  Doc- 
tor's Commons;  and  has  various  other  privileges,  from  all  of  which  a  Scotch 
doctor,  as  such,  is  excluded."  Even  a  degree  from  Cambridge  or  Oxford 
gives  no  privilege,  if  it  be  conferred  by  a  grace ;  so  that  the  regular  exercises 
most  be  kept  m  order  to  entitle  the  physician  to  practise.  If  the  argument 
on  the  other  side  be  correct,  a  Scotch  diploma  will  give  privilege  without  this 
restriction ;  and  it  will  also  follow  that  a  physician  may  practise,  without  a 
license  or  English  degree,  within  the  city  of  London  or  seven  miles  thereof. 
But,  lastly,  even  if  the  Scotch  degree  were  sufficient  to  authorize  the  practice, 
there  was  here  no  legitimate  proof  that  it  had  been  conferred.  In  Moises  v. 
Thornton,  8T.  B.  803 ;  the  objection  which  prevailed  was,  that  the  evidence 
of  the  degree  and  the  diploma  amounted  merely  to  hearsay ;  and  the  evidence 
in  this  case  goes  no  further.  The  witness  did  not,  of  his  own  knowledge, 
know  that  the  person  showing  the  seal  was  the  librarian ;  and,  besides,  he  had 
only  the  librarian's  word  that  the  seal  shown  was  authentic :  he  did  not  know 
that  the  persons  calling  themselves  professors  were  such  ;  those  persons  were 
♦7031  not  even  Bh°wn'  **  *n  Moises  v.  *Thornton,  8  T.  R.  303 ;  to  have  been 
-*  acting  as  such ;  and  no  evidence  was  given,  except  from  hearsay,  that 
the  book  produced  was  the  book  of  the  university,  or  that  it  was  in  the  place 
proper  for  its  custody.  [Taunton  J.  According  to  that  course  of  argument, 
it  might  even  be  asked!  now  the  witness  knew  that  he  was  in  St.  Andrew's, 
except  by  hearsay  ?] 

Lobd  Dbnman  C.  J.  No  doubt  a  person  complaining  of  a  slander  upon 
him,  in  a  particular  character,  must  prove  that  he  possesses  that  character! 
when  the  slander  does  not  admit  it.  In  the  present  case,  we  all  think  that 
the  learned  judge  did  right  in  admitting  the  evidence,  and  that  the  decree  was 
proved.  If  not,  it  is  difficult  to  say  what  proof  would  be  sufficient.  Proof  of 
the  actual  appointment  would  be  demanded,  and  next,  proof  of  the  authority 
of  the  persons  appointing,  and  so  on  without  end.  When  the  authority  is 
shown  to  reside  in  any  party  in  fact,  it  must  be  considered  that  the  authority 
of  that  party  is  proved.  As  to  the  effect  of  the  decree,  the  court  will  take 
time  to  consider.  Cur.  adv.  vult. 

Lord  Dinman  C.  J.,  this  day  delivered  the  judgment  of  the  conrt.  The 
question  on  which  we  deferred  our  judgment  in  this  case,  whether  a  doctor  of 
medicine,  by  virtue  of  a  diploma  given  by  a  Scottish  university,  can  lawfully 
practise  in  England,  beyond  seven  miles  from  London,  without  a  license  from 

(a)  8ee  the  clause,  in  the  judgment  in  this  ease,  post  p.  704,  and  the  note  (a.) 
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the  College  of  Physicians,  appears  to  be  decided  by  a  careful  perusal  of  r#7/w 
*the  statute  14  &  15  H.  8,  c.  5,  which  confirms  that  body's  charter  of  L 
incorporation.  It  sets  forth  verbatim  the  Latin  charter,  one  of  the  provisions 
of  which  is,  Quod  nemo  in  dictal  civitate,  aut  per  septem  milliaria  in  circuitu 
ejusdem,  exerceat  dictani  facultatem,  nisi  ad  hoc  per  dictum  pradsidentem 
et  com  muni  tatem  admissus  sit,  sub  poena,  centum  solidorum  pro  quolibet 
mense.(a)  But  the  third  section,  reciting  that,  in  dioceses  out  of  London,  it 
is  not  light  to  find  alway  men  able  sufficiently  to  examine  (after  the  statute) 
suoh  as  shall  be  admitted  to  exercise  physic  in  them,  enacts  that  no  person 
from  henceforth  be  suffered  to  exercise  or  practise  in  physic,  through  England, 
until  such  time  as  he  be  examined  in  London  by  the  said  president  and  three 
of  the  said  elects,  and  to  have  from  the  said  president  or  elects  letters  testi- 
monials of  their  approving  and  examination,  except  he  be  a  graduate  of  Oxford 
or  Cambridge,  which  hath  accomplished  all  things  for  his  form  without  any 
grace. 

The  statute  referred  to  in  the  recital  is  3  H.  8,  c.  11,  which,  under  the  same 
penalty,  enacts,  that  no  physician  or  surgeon  shall  practise  in  London  or  within 
seven  miles  of  it,  without  examination  by  the  Bishop  of  London  or  the  Dean  of 
St.  Paul's,  and  four  doctors  of  physic;  nor  out  of  the  city  and  precinct  of  seven 
miles,  but  if  he  be  first  examined  and  approved  by  the  bishop  of  the  diocese 
Or  his  vicar  general,  calling  to  him  suoh  expert  persons  in  the  same  faculty  as 
their  discretion  shall  think  convenient.  The  first  mentioned  statute,  therefore, 
vests  in  the  president  and  elects  of  the  College  of  Physicians  that  power  of 
examination  which  the  *former  statute  had  given  to  the  Bishop  of  rrrnti 
London  and  other  bishops.  The  statute  was  acted  upon  by  Lord  Holt,  *■ 
at  nisi  prius,  in  The  College  of  Physicians  v.  Levett,  1  Ld.  Raym.  472,  where 
even  a  doctor  of  physic  at  Oxford  was  held  liable  to  the  penalty  for  practising 
without  previous  examination  by  the  college  in  London ;  and  the  same  opinion 
was  expressed  by  Lord  C.  J.  Parker  and  the  whole  court,  in  The  College  of 
Physicians  v.  West,  10  Mod.  353.  The  statute,  indeed,  imposes  no  penalty 
on  unlicensed  practitioners  beyond  the  seven  miles;  but  the  prohibitory  words 
are  strong  enough  to  make  the  practice  unlawful.  This  action  cannot,  there- 
fore, be  maintained  for  slander  of  the  plaintiff  in  a  profession  which,  by  law, 
he  could  not  exercise;  and,  according  to  the  leave  reserved  at  the  trial, a 
verdict  must  be  entered  for  the  defendant  on  the  counts  which  charge  him 
with  such  slander. 

It  only  remains  to  observe,  that  the  dictum  of  C.  J.  Mansfield,  1  New  R.  203, 
on  which  the  plaintiff's  counsel  relied,  as  showing  that  the  Scotch  universities 
have  the  same  privileges  as  the  English,  does  not  appear  to  us  to  prove  that 
even  that  was  his  opinion :  the  Act  of  Union  certainly  does  not  warrant  it. 
And,  even  if  it  did,  the  privilege  is  granted  in  favour  of  such  degrees  only  as 
are  obtained  without  grace,  which  was  not  proved  with  respect  to  this  plaintiff's 
diploma.  Verdict  to  be  entered  as  above. 

(a)  —  "  quo  non  admissus  eandera  faoultatem  exercuit,  dimidium  inde  nobis  et 
beared'  nostris  et  dimidium  dicto  prasidenti  et  coll'  applioandum." 
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An  indictment  does  not  lie  for  conspiring  merely  to  exonerate  one  parish  from  us 

charge  of  a  pauper,  and  to  throw  it  on  another. 
Nor  for  conspiring  to  cause  a  male  pauper  to  marry  a  female  pauper,  for  that  purpose; 

it  not  being  stated  that  the  conspiracy  was  to  effect  suoh  marriage  by  force,  threat, 

or  fraud,  or  that  it  was  so  effected  in  pursuance  of  the  conspiracy. 
It  is  unnecessary  to  allege  overt  acts,  if  the  indictment  charge  what  is  fat  itself  sa 

unlawful  conspiracy ;  but  if  not,  the  indiotment  must  show  some  illegal  act  done  in 

pursuance  of  the  conspiracy. 
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Persuading  a  male  pauper  settled  in  one  parish  to  marry  a  female  pauper  settled  in  and 

chargeable  to  another,  is  not  such  an  overt  act 
To  allege  in  an  indictment  that  an  unmarried  woman  in  a  parish  was  with  child,  is  not 

equiralent  to  an  allegation  that  she  was  chargeable  to  such  parish.    Per  Lord  Dxh- 

mak,  C.  J.  and  Taunton,  J. 
Quctre,  whether  an  allegation  that  defendants  conspired  together  for  the  purpose  of 

exonerating,  &c.  is  equivalent  to  an  allegation  that  they  conspired  to  exonerate? 

Per  Williams,  J. 

This  was  an  indictment  found  at  the  general  sessions  of  oyer  and  terminer 
and  gaol  delivery  in  and  for  the  Isle  of  Ely,  holden  at  Ely.     The  first  count 
charged  that  on,  &c.,  in  the  3  W.  4,  at  the  parish  of  Chatteris,  in  the  Isle 
of  Ely,  and  within  the  jurisdiction  of  the  said  court,  one  Richard  Bingham 
Spriggs  was  a  poor  unmarried  man,  and  unable  to  maintain  himself  and  any 
poor  woman  whom  he  should  marry,  and  that  the  place  of  the  last  legal  settle- 
ment of  the  said  R.  B.  S.  then  was,  and  hath  ever  since  continued  to  he,  and 
still  is,  in  the  parish  of  St.  Ives,  in  the  county  of  Huntingdon ;  and  that  one 
Sarah  May  lea  Brittan,  now  called  Sarah  Mayles  Spriggs,  on,  &c.,  at,  &c,  and 
continually  from  thence  until  the  marriage  of  the  said  S.  M.  B.  hereinafter 
aext  mentioned,  was  a  poor  unmarried  woman,  legally  settled  in,  snd  actually 
chargeable  to,  the  said  parish  of  Chatteris ;  and  that  John  Seward,  late  of,  &c, 
Robert  Hemington,  late  of,  &c.,  and  Joseph  Skeels,  late  of,  &c.,  well  knowing 
the  premises,  and  unlawfully  combining,  conspiring,  Ac.,  to  exonerate,  free, 
and  discharge  the  parishioners  and  inhabitants  of  the  said  parish  of  Chatteris 
from  the  charge  and  expense  which  might  ensue  to  them  from  the  said  Sarah 
Mayles  Brittan,  as  a  poor  person,  and  then  having  a  legal  settlement  in  the 
♦Yq-t-1  said  *parish  of  Chatteris,  and  wrongfully  and  unjustly  to  oppress  and 
aggrieve  the  parishioners  and  inhabitants  of  the  said  parish  of  St.  Ives, 
and  wrongfully  and  unjustly  to  charge  and  burthen  the  parishioners  and  inhabi- 
tants of  the  said  parish  of  St.  Ives  with  the  maintenance  and  support  of  the 
said  S.  M.  B.,.on,  Ac.,  with  force  and  arms,  at  the  parish  of  Chatteris,  in  the 
Isle  and  within  the  jurisdiction,  &o.,  unlawfully  did  combine,  conspire,  con- 
federate, and  agree  together,  for  the  wicked  intent  and  purposes  aforesaid,  to 
cause  and  procure  a  marriage  to  be  had  and  solemnized  between  the  said  R. 
B.  3.  and  the  said  S.  M.  B  ,  they  the  said  R.  B.  S.  and  the  said  3.  M.  B.,  at 
the  time  of  the  said  combination,  conspiracy,  &c.,  being  respectively  such  poor 
persons  of  the  said  several  and  respective  parishes  in  that  behalf  aforesaid; 
and  that  the  said  J.  S.,  R.  H.,  and  J.  S.,  in  pursuance  of  the  said  combina- 
tion, conspiracy,  &c.,  afterwards,  to  wit,  &c.,  did  promise  the  said  R.  B.  S., 
that  they  the  said  J.  S.t  R.  H.,  and  J.  S.,  or  one  of  them,  would  pay  for  a 
marriage-license  and  all  the  other  costs,  charges,  and  expenses,  in,  about,  and 
attending  the  solemnization  of  the  marriage  between  them  the  said  R.  B.  S. 
and  S.  B.  M.;  and  also  that  they  the  said  J.  S.,  R.  H.,  and  J.  S.,  or  one  of 
them,  would  give  to  the  said  R.  B.  S.  a  large  sum  of  money,  to  wit,  3/.  of 
lawful,  Jfc.,  if  he  the  said  R.  B.  S.  would  marry  and  take  to  wife  the  said  S. 
M.  B.    x&y  reason  of  which  said  premises,  the  said  R.  B.  S.  was  then  and 
there  prevailed  upon  by  the  said  J.  S.,  R.  H.,  and  J.  S.,  to  consent  and  agree, 
and  did  then  and  there  consent  and  agree,  to  marry  and  take  to  wife  her  the 
said  3.  M.  B.,  snd  did  afterwards,  to  wit,  on,  &c,  at,  &o.,  marry  and  take  to 
wife  the  said  S.  M.  B.,  (he  the  said  R.  B.  S.,  before  and  at  the  time  of  the 
♦7081  ^"^  oom^iIia^ony  ^conspiracy,  &c,  and  before  and  at  and  after  the 
J  time  of  the  said  marriage,  being  a  poor  person  as  aforesaid,  and  not 
having  a  legal  settlement  in  the  said  parish  of  Chatteris,  but  having  a  legal 
settlement  in  the  said  parish  of  St.  Ives;  and  the  said  S.  M.  B.,  before  and  at 
the  time  of  the  said  combination,  conspiracy,  &c.,  and  until,  and  at,  and  after 
the  time  of  the  said  marriage,  being  a  poor  person,  and  before  and  at  the  time 
of  the  said  combination,  conspiracy,  Ac.,  and  until  the  time  of  the  said  mar- 
riage, having  a  legal  settlement  at,  and  being  actually  chargeable  to,  the  said 
parish  of  Chatteris.)    By  means  of  which  said  premises,  the  said  parishioners 
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and  inhabitants  of  the  said  parish  of  St.  Ives,  for  a  long  time,  to  wit,  ever 
since  the  day  of  the  said  marriage,  until  the  day  of  taking  this  inquisition, 
have  been  pat  to  great  charges  and  expenses,  amounting  in  the  whole  to,  &e.y 
in  and  about  the  maintenance  and  support  of  the  said  S.  M.  8.,  the  wife  of  the 
said  R.  B.  S.,  and  are  likely  to  be  put  to  further  great  charges  and  expenses 
in  and  about  the  maintaining,  &c.  of  the  said  S.  M.  S.,  to  the  great  damage  of 
the  said  parishioners,  Ac.  The  second  count  stated  no  promise,  except  to  give 
8priggs  3?.  if  he  would  marry  Brittan :  in  other  respects  it  was  like  the  first. 

The  third  count  stated,  that  the  defendants,  unlawfully  contriving  to 
exonerate  Chatteris,  and  to  oppress  and  aggrieve  St.  Ives,  and  to  burthen  the 
inhabitants  with  the  maintenance,  Ac.,  as  stated  in  the  first  count,  unlawfully, 
&o.,  did  combine,  conspire,  confederate,  agree,  and  meet  together  for  the 
purpose  last  aforesaid :  and,  being  so  met,  did  then  and  there  unlawfully  and 
unjustly  persuade  and  procure  Spriggs,  then  being  such  poor  person,  &c.  to 
marry  Brittan,  she  then  being  such  poor  unmarried  woman,  and  an  inhabitant 
of  C,  as  ^aforesaid  :  that,  in  pursuance  of  the  conspiracy,  Spriggs  and  r*7QQ 
Brittan,  then  being  such  poor  persons,  Ac,  and  he  being  such  inhabi-  *- 
tant  of  St.  Ives,  and  she  such  inhabitant  of  Chatteris,  as  last  aforesaid,  were 
married  together  according  to  the  rites  and  ceremonies  of  the  Church  of 
England ;  and  that  the  defendants  afterwards,  by  colour  and  pretence  of  the 
said  marriage,  caused  the  said  Sarah  Mayles  Spriggs  to  be  removed,  as  the 
wife  of  the  said  R.  B.  S.,  to  St.  Ives,  as  the  place  of  his  last  legal  settlement, 
by  virtue  of  an  order,  bearing  date,  Ac.,  under  the  hands  of,  Ao.  (two  justices 
for  the  Isle  of  Ely)  :  by  means  whereof  the  inhabitants  of  St.  Ives  were  put 
to  great  expense,  Ac. 

The  fourth  count  (commencing  as  before)  stated,  that  Sarah  M.  B.  was  a 
poor  unmarried  woman  with  child,  and  from  thence  until  her  marriage,  Ac, 
was  legally  settled  in  Chatteris;  that  the  defendants,  unlawfully  conspiring 
and  devising  to  exonerate  the  inhabitants  of  C.  from  the  charge  and  expense 
which  might  ensue  to  them  from  and  in  consequence  of  S.  M.  B.,  as  a  poor 
person,  being  an  unmarried  woman  with  child,  and  then  having  a  legal  settle- 
ment in  C,  and  to  aggrieve  the  inhabitants  of  St.  Ives,  and  wrongfully  to 
charge  and  burthen  them  with  the  maintenance  of  the  said  S.  M.  £.,  then 
being  such  poor  unmarried  woman  with  child,  and  with  the  charges  of  her 
lying  in  and  delivery,  unlawfully  did  combine,  conspire,  confederate  and  agree, 
and  meet  together  for  the  purpose  last  aforesaid,  and,  being  so  met,  did  wrong- 
fully and  unlawfully  cause  and  procure  the  said  R.  B.  S.,  being  such  poor 
unmarried  man  and  settled  in  St.  Ives,  to  marry  the  said  S.  M.  B.,  she  then 
and  there  being  such  poor  unmarried  woman  with  child,  and,  being,  before 
and  until  the  said  marriage,  such  inhabitant  of  C.  as  last  aforesaid  :  that,  in 
pursuance  of  the  said  ^conspiracy  of  the  defendants,  the  said  R.  B.  S.  r»7t  a 
and  S.  M.  B.  did  intermarry,  and  R.  B.  S.  took  S.  M.  B.  to  wife ;  and  L  ' 1V 
that,  by  means  of  the  premises,  the  inhabitants  of  St.  Ives  were  pulfto  great 
charges  for  the  maintenance  of  the  said  S.  M.  Spriggs,  and  in  and  about  her 
lying  in  and  delivery,  Ac. 

The  fifth  count  stated,  that  the  defendants,  being  respectively,  parishioners 
and  inhabitants  of  Chatteris,  and  combining,  Ac.  (as  in  the  first  count), 
unlawfully  did  conspire,  Ac.  to  cause  and  procure,  for  the  purposes  last  afore* 
said,  a  marriage  to  be  solemnized,  Ac.  The  overt  acts  alleged  were,  that  they 
promised  Spriggs  to  pay  for  a  license  for  his  marriage  with  Brittan,  and  that 
it  should  not  cost  him  anything,  and  that  thev  would  give  him  8/.  to  induoe 
and  prevail  upon  him  to  marry  Brittan  :  and  it  was  stated  that  they  did,  in 
further  pursuance,  Ac.,  pay  for  such  license,  and  give  8/.  to  Spriggs  to  induce 
him,  Ac. :  by  means  whereof  he  was  induced  to  consent  to  marry,  and  did 
consent,  Ac.,  and  did  marry  the  said  S.  M.  Brittan.  Averments  were  intro- 
duced, as  to  the  settlements  of  the  parties,  and  chargeability  of  Brittan,  nearly 
as  in  the  first  count ;  and  there  were  similar  averments  of  damage  to  St.  Ives. 
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The  defendants  having  been  convicted,  a  motion  was  made,  in  last  Easter 
term,  for  a  rule  to  show  cause  why  the  judgment  should  not  be  arrested, 
because  the  indictment  did  not  show  that  the  marriage  had  been  procured  by 
any  violence,  threat,  contrivance,  or  other  sinister  means,  without  the  volun- 
tary consent  or  inclination  of  the  parties  themselves ;  and  1  East's  P.  C, 
ch.  XL,  8.  11,  (p.  461,)  was  cited,  where  it  is  said  to  have  been  held  by 
Buller  J ,  Rex  v.  Fowler,  MS.,  that,  in  support  of  an  indictment  for 
*7i  1 1  'conspiring  to  marry  paupers,  such  misconduct  ought  to  be  shown.  A 
J  rule  nut  having  been  granted. 

Kelly  and  B.  Andrews  now  showed  cause.  The  ruling  of  Buller  J.,  in  the 
case  cited,  seems  to  refer  to  what  is  to  be  proved,  not  what  is  stated  in  the 
indictment.  [Lord  Denman  C.  J.  The  latter  part  of  the  passage  shows, 
that  the  matter  ought  to  appear  on  the  indictment,  (a)]  The  objection  here 
taken  is  founded  on  an  erroneous  view  of  the  offence,  which  is,  in  substance,  a 
conspiracy,  not  to  procure  a  marriage,  but  unlawfully  to  exonerate  one  parish 
from  the  maintenance  of  a  pauper,  and  throw  it  upon  another.  [Taunton  J. 
It  is  not  the  combining  to  do  any  wrongful  act  that  constitutes  a  conspiracy ; 
Rex  v.  Turner,  13  East,  228]  A  conspiracy  merely  to  procure  a  marriage 
would  not  be  indictable :  but  it  becomes  an  offence  if  the  thine  is  to  be  done 
for  an  unlawful  end,  or  by  unlawful  means.  Here,  an  unlawful  end  is  stated, 
— to  transfer  a  burden  wrongfully  from  one  parish  to  another :  if  no  means 
were  stated,  or  no  overt  acts  alleged,  the  indictment  would  still  be  good.  The 
third  count  simply  states  the  conspiracy  to  have  been  to  exonerate  Chatteris 
from  the  charge  of  a  person  settled  there,  and  wrongfully,  unjustly,  and  un- 
lawfully to  burthen  St.  Ives  with  it.  The  means  by  which  it  was  proposed  to 
be  done,  whether  it  were  by  improperly  procuring  a  marriage,  as  here,  or  by 
forging  an  order  of  removal,  are  matter  of  evidence,  and  do  not  affect  the 
*7121  iudictment.  [Lord  Denman  C.  J.  If  you  state  the  *means,  must  not 
J  we  take  notice  of  them  ?  Taunton  J.  If  the  means  are  set  forth,  and 
appear  to  be  innocent,  the  generality  of  the  other  part  of  the  count  cannot 
avail.]  As  to  overt  acts,  if  some  such  acts  are  charged,  and  they  prove  not  to 
be  criminal,  the  rest  of  the  indictment  is  not  affected.  [Lord  Denman  C.  J. 
It  tends  to  mislead,  if  you  set  out  some  acts,  and  those  are  not  unlawful. 
[Taunton  J.  It  is  a  trap  to  bring  parties  into  court  unprepared.]  Supposing 
it  necessary  that  any  of  the  overt  acts  alleged  Bhould  be  unlawful,  some  are  so 
here.   In  some  instances  they  are  expressly  laid  to  have  been  done  unlawfully. 

giiTTLEDALE  J.  That  is  nothing.]  The  fourth  count  states,  in  substance, 
at  the  defendants  conspired  wrongfully  to  charge  St.  Ives  with  the  mainte- 
nance of  an  unmarried  woman  with  child,  legally  settled  elsewhere ;  and  that, 
in  pursuance  of  such  conspiracy,  they  unlawfully  caused  and  procured  a  poor 
unmarried  man  to  marry  her.  After  verdict  for  the  crown,  it  will  not  be  pre- 
sumed that  that  was  done  lawfully  and  with  the  man's  consent.  It  is  alleged 
to  have  been  done  unlawfully  \  and  that  it  was  so,  was  matter  of  evidence. 
The  woman  was  actually  chargeable  to  Chatteris  at  the  time  of  these  proceed- 
ings ;  for  the  stat.  35  &.  3,  c.  101,  s.  6,  enacts,  that  every  unmarried  woman 
with  ohild  shall  be  deemed  and  taken  to  be  a  person  actually  chargeable,  within 
the  meaning  of  that  act,  to  the  parish  in  which  she  shall  inhabit.  [Taunton  J. 
The  statute  does  not  make  an  averment,  that  an  unmarried  woman  was  with 
child,  equivalent  to  an  averment  that  she  was  chargeable ;  Rex  v.  Holm,  East 
Waver  Quarter,  11  East.  381.(6)  Lord  Denman  C.  J.^  You  only  state  primd 
*7131  facie  eyidence  of  her  changeability.]*  The  case  cited  was  thatof  an  order 
J  of  removal,  which  must  expressly  adjudge  the  party  to  be  chargeable. 

J»)  "  But  where  the  indictment  stated  the  marriage  to  hare  been  procured  by  threats 
menaces  against  the  peace,  &o.,  it  was  holden  sufficient,  without  averring  it  ia 
terms  to  have  been  against  the  will  or  consent  of  the  parties;  thoogh  that  matt  be 
proved."    Bex  v.  Parkhoaee,  Exeter  8am.  Am,  1792,  oor.  Btjllbjl,  J.,  MS.,  is  oited. 
(6)  And  see  the  judgment  of  Loan  Eluutbobovoh,  C  J.  in  Box  v.  Alveley,  8  Bast,  566. 
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But  at  all  events  the  gist  of  this  indictment  is  the  conspiracy;  and  that  is  well 
charged  as  having  an  unlawful  object.  It  is  said  in  2  Russell  on  Crimes,  p. 
567,  2d  ed.,  that  in  an  indictment,  "  though  it  is  usual  to  state  the  conspiracy, 
and  then  show  that  in  pursuance  of  it  certain  overt  acts  were  done,  it  is  suffi- 
cient to  state  the  conspiring  alone.  And  it  is  not  necessary  to  state  the  means 
by  which  the  object  was  to  be  effected,  as  the  conspiracy  may  be  complete 
before  the  means  to  be  used  are  taken  into  consideration ;"  and  Rex  v.  Gill, 
2  B.  &  Aid.  204,  is  cited.  [Lord  Denman  C.  J.  There  the  conspiracy  was 
to  commit  an  offence :  here  it  was  to  do  an  act  which  might  be  lawful  unless  it 
were  shown  to  be  otherwise.]  In  some  of  the  counts  it  is  laid,  that  the  defend- 
ants unlawfully  conspired  to  exonerate  Chatteris  and  burthen  St.  Ives.  Regina 
v.  Best,  1  Salk.  174,  shows,  that  a  conspiracy  to  burthen  an  individual  unjustly 
(and  it  is  the  same  of  a  parish)  is  an  offence,  and  that  the  offence  is  complete 
as  soon  as  the  parties  have  conspired.  It  would  be  requiring  too  much  pre- 
cision to  insist  that  the  means  of  carrying  the  conspiracy  into  effect  should  be 
stated  so  as  to  show  how  they  were  unlawful.  [Taunton  J.  It  is  not  said 
that  all  the  means  must  be  specified.] 

Sir  James  Scarlett,  Storks  Serjt.,  and  F.  F.  Lee,  contrk  were  not  heard. 

Lord  Denman  C.  J.  I  am  of  opinion  that  this  rule  must  be  absolute.  An 
indictment  for  conspiracy  ought  to  show,  either  that  it  was  for  an  unlawful 
purpose,  or  to  effect  a  lawful  purpose  by  unlawful  means :  that  is  *not  —I  4 
done  here.  To  say,  that  meeting  together  and  combining  to  exone-  "- 
rate  one  parish  from  the  burthen  of  a  poor  person,  and  throw  it  on  another, 
amounts  to  an  indictable  conspiracy,  is  extravagant.  If  such  a  proposition 
could  be  maintained,  it  would  apply  to  parishioners  hiring  out  a  poor  boy  from 
their  own  parish  into  another.  Then  when  it  is  said  that  such  a  proceeding  is 
a  conspiracy,  because  it  is  to  be  carried  into  effect  by  unlawful  means,  we  must 
see  in  the  means  stated  something  which  amounts  to  an  offence.  In  Rex  v. 
Fowler,  1  East's  P.  C.  C.  XI.  s.  11,  p.  461,  money  was  given  to  procure  the 
marriage ;  but  Buller  J.  directed  an  acquittal,  no  force  or  contrivance  appear- 
ing. As  to  Regina  v.  Best,  1  Salk.  174,  it  was  properly  held  there,  that  the 
conspiracy  was  indictable,  though  nothing  had  been  done  in  pursuance  of  it, 
because  the  object  was  falsely  to  charge  a  person  with  being  the  father  of  a 
bastard  child.  From  the  nature  of  the  fact,  there  could  be  no  doubt  that  the 
conspiracy  in  itself  was  unlawful.  In  Rex  v.  Spragg,  2  Burr.  993,  the  indict- 
ment only  charged  a  conspiracy  to  indict  a  person  for  a  crime,  not  saying 
"  falsely  to  indict ;"  and  this  was  objected  to  as  insufficient ;  but  it  being 
afterwards  alleged  that  the  defendants  according  to  the  conspiracy,  did  falsely 
indict  the  party,  Lord  Mansfield  said  that  "  this  was  a  complete  formed  con- 
spiracy, actually  carried  into  execution :"  the  averment  of  the  execution,  there, 
reflected  back  upon  the  statement  of  the  conspiracy.  That  case  is  not  like  the 
present. 

Littledale  J.  The  mere  procuring  of  this  marriage  was  a  legal  act  in 
itself,  and  tho  indictment  does  not  state  that  such  procuring  was  effected  by 
any  unlawful  *means  or  devices,  or  false  pretences.  If  it  had  been  r*7i5 
alleged  to  have  been  done  with  a  sinister  purpose,  and  by  unlawful  ■» 
means,  that  statement  would  have  been  sufficient.  The  substance  of  this 
charge  is,  that  the  defendants  conspired  to  burthen  the  parish  of  St  Ives  with 
a  pauper  (for  the  merely  exonerating  themselves  could  be  no  offence) ;  but, 
because  the  natural  consequence  of  the  marriage  of  these  parties  was  to  subject 
the  husband's  parish  to  a  Durthen,  it  does  not  follow  that  those  who  procured 
the  marriage  were  indictable. 

Taunton  J.  I  am  of  the  same  opinion.  Merely  persuading  an  unmarried 
man  and  woman  in  poor  circumstances  to  contract  matrimony,  is  not  an  offence. 
If,  indeed,  it  were  done  by  unfair  and  undue  means,  it  might  be  unlawful ; 
but  that  is  not  stated.  There  is  no  averment  that  the  parties  were  unwilling, 
or  that  the  marriage  was  brought  about  by  any  fraud,  stratagem,  or  conceal- 
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meat,  or  by  duress  or  threat.  No  unlawful  means  are  stated,  and  the  thing 
in  itself  is  not  an  offence :  to  call  tfcis  a  conspiracy,  is  giving  a  colour  to  the 
ease  which  the  facts  do  not  admit  of.  As  stated,  it  is  nothing  more  than  the 
ease  where  the  officers  of  a  parish  agree,  after  consultation,  to  apprentice  out 
children  from  their  own  parish  into  another :  no  doubt,  when  that  is  done,  the 
one  parish  may  be  exonerated  and  the  other  subjected  to  a  charge ;  but  no 
offence  is  committed. 

Williams  J.  I  have  always  understood,  that  an  indictment  was  sufficient 
if  it  alleged  what  amounted  to  a  conspiracy  in  law,  though  no  overt  act  were 
stated,  or  none  stated  perfectly :  and  in  this  case,  I  have  had  some  doubt 
whether  the  fourth  count  was  not  sufficient ;  but,  on  consideration,  I  can 
rj\Qi  hardly  think  that,  in  that  count,  *if  the  overt  acts  are  rejected,  and 
*■  the  conspiracy  alone  relied  upon,  enough  appears  to  make  out  an  indict- 
able offence.  Among  other  things,  the  fact  of  the  woman  having  been  a 
burthen  to  Chatteris  at  the  time  in  question,  is  not  clearly  averred  :  the  terms 
used  are  not  such  that  we  can,  judicially,  take  her  to  have  been  actually 
chargeable  to  that  parish  when  the  alleged  offence  was  committed.  Further- 
more, I  doubt  whether  the  allegation  of  conspiracy  in  that  count  is  to  be 
understood  in  the  sense  in  which  the  counsel  for  the  prosecution  have  put  it 
to  as.  It  is  stated,  that  the  defendants,  unlawfully  conspiring  to  exonerate 
the  inhabitants  of  Chatteris  from  the  expense  which  might  ensue  to  them 
from  8.  M.  Brittan,  as  a  poor  person,  being  an  unmarried  woman  with  child, 
ind  then  having  a  legal  settlement  in  Chatteris,  and  to  aggrieve  the  inhabi- 
tants of  St.  Ives,  and  wrongfully  to  burthen  them  with  the  maintenance  of 
the  said  S.  M.  B.,  and  with  the  charges  of  her  lying-in,  unlawfully  did  com- 
bine, conspire,  and  meet  together  for  the  purpose  last  aforesaid ;  and,  being 
so  met,  did  unlawfully  cause  and  procure,  &c.  Now,  whether  a  conspiracy 
for  the  purpose  of  doing  an  act  is  equivalent  to  a  conspiracy  to  do  an  act,  may 
be  doubted.  In  Rex  v.  Nield  and  Others,  6  East,  417,(a)  the  defendants 
were  convicted  under  a  statute  (39  &  40  G.  3,  o.  106,)  which  makes  it  penal 
to  enter  into  agreements  for  controlling  certain  workmen ;  the  conviction 
stated  the  defendants  to  have  entered  into  an  agreement  (which  was  not  set 
out)  for  the  purpose  of  controlling ;  and  this  was  held  insufficient. 

Judgment  arrested. 


£ 


a)  As  to  this  case,  see  the  judgment  of  Abbott,  C.  J.  in  Rex  «.  Ridgway,  5  B.  & 
'  630. 


*717,  *SADLER  t;.  PALFRETMAN,  CHAMBERS,  and  WARD,  and 
'UJ  CHAMBERS  and  WARD  v.  SADLER.     June  bth. 

A  defendant,  who,  upon  compromising  a  suit,  has  undertaken  to  pay  the  plaintiff's 
costs  as  between  attorney  and  client,  is  entitled  to  the  ooets  of  taxing  the  attorney's 
bill,  under  stat  2  G.  2,  o.  28,  s.  28,  if  upon  such  taxation,  had  under  the  plaintiff's 
authority,  more  than  one  sixth  has  been  deducted. 

This  was  a  rule,  calling  upon  the  defendants  in  the  first  action,  and  the 
plaintiffs  in  the  second,  to  show  cause  why  a  rule  made  in  these  causes,  for 
referring  it  to  the  master  to  tax  certain  costs  of  taxation  (as  after  mentioned,) 
and  all  proceedings  thereon,  should  not  be  set  aside.  It  appeared  that  the 
parties  to  the  firet  action  signed  an  agreement  that  it  should  be  settled  on  the 
following  terms,  viz. : — "  That  the  plaintiff  will  accept,  and  the  defendants 
shall  pay,  10/.  in  full  of  all  damages  charged  in  the  declaration  in  this  action, 
and  that  the  defendants  shall  pay  the  costs  of  the  attornies  of  the  said  plaintiff, 
in  this  action,  and  in  the  action  Drought  by  tho  said  G.  L.  Chambers  and  A. 
Ward  against  the  said  G.  Sadler,  as  between  attorney  and  client,  and  indem- 
nify the  said  C.  Sadler  therefrom,  and  from  all  the  defendants'  costs  herein/9  * 
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The  bills  of  costs  were  taxed  accordingly,  and  more  than  one-sixth  of  each  was 
taken  off;  whereupon  a  rule  of  this  court  was  made  for  referring  it  to  the 
master  to  tax  the  defendants  in  the  first  action,  and  the  plaintiffs  in  the  second, 
their  costs  on  the  taxation  of  the  said  bills,  and  that  the  said  costs,  when 
taxed,  should  be  paid  by  the  attornies  whose  bills  had  been  so  reduced,  to  the 
said  defendants  and  plaintiffs  respectively.  In  opposition  to  the  present  rule, 
affidavits  of  ^Messrs.  Sadler  and  Palfreyman  were  put  in,  stating  that  mig 
the  above  compromise  was  entered  into  upon  the  understanding  and  *- 
agreement  between  the  parties  that  the  said  bills  in  both  actions  should  be 
taxed,  that  the  taxation  did  in  fact  proceed  at  the  instance  and  on  the  autho- 
rity of  Sadler,  expressly  signified  to  Palfreyman,  and  that  Sadler,  at  the  time 
of  signing  the  agreement  of  compromise,  handed  one  of  the  bills  to  Palfrey- 
man, saying  that  he  was  dissatisfied  with  it,  and  desired  it  to  be  taxed.  The 
ground  of  the  present  application  (which  was  made  on  behalf  of  the  attornies) 
was,  that  the  act  2  G.  2,  c.  23,  s.  23,(a)  subjecting  the  attorney  to  coats  where 
more  than  a  sixth  part  of  his  bill  is  deducted,  applies  only  to  cases  where  the 
client  is  an  immediate  party  to  the  taxation,  and  not  where  it  is  made  for  the 
benefit  of  a  third  person. 

MauU  and  Petersdorff  now  showed  cause.  This  is  a  case  within  the  words, 
as  well  as  principle,  of  the  statute.  In  making  the  present  application,  reli- 
ance has  *perhaps  been  placed  on  Langford  v.  Nott,  1  Jac.  &  W.  291,  r+fiQ 
where  a  party  petition  for  taxation  of  a  bill  of  costs  which  he  had  paid,  ■■ 
the  business,  however,  having  been  done  for  other  persons,  to  whose  costs  the 
petitioner  had  ultimately  become  liable  j  and  the  Master  of  the  Rolls  (Sir  T. 
Plumer)  questioned  whether  the  jurisdiction  given  by  the  statute  extended  to 
a  case  not  between  solicitor  and  client.  But  there  the  party  applying  had 
actually  paid  the  bill ;  and  the  point  was  never  finally  decided.  So  in  Storie 
v.  Lord  Bective,  1  Jac.  k  W.  292,  note  (a),  the  defendant  had  agreed  to  pay 
the  bill  of  the  plaintiff's  solicitor,  amounting  to  a  specified  sum,  289/.,  and 
had  paid  it,  and  the  Master  of  the  Rolls  upon  petition  afterwards  refused  to 
allow  a  taxation.  In  the  present  case  Sadler  had  not  paid  the  bills,  nor  had 
he  ever  intended  to  part  with  the  right  of  taxation ;  on  the  contrary,  be 
meant  to  use  it  for  his  own  benefit,  and  that  of  the  party  binding  himself  to 
the  payment.  In  Vincent  v.  Venner,  1  Mylne  &  Keen,  212,  a  party  who, 
for  the  purpose  of  compromising  a  suit,  had  agreed  to  pay  the  plaintiff's  costs 
as  between  solicitor  and  client,  and  had  paid  three  bills  accordingly,  was 
allowed,  on  petition,  to  have  them  taxed.  When  the  present  action  had  been 
compromised,  the  parties  were  no  longer  adverse  to  each  other,  and  Palfrey- 
man, Chambers,  and  Ward  might  be  considered  as  Sadler's  agents  for  the 
purpose  of  the  taxation.  [Lord  Dknman  C.  J.  It  rather  seems  that  Sadler 
was  theirs.]  This  motion  is  an  attempt  by  the  attornies  to  set  up  a  jtu  tertii, 
contrary  to  the  agreement  of  all  the  persons  interested. 

*FolIeU,  contra*  The  rule  for  costs  in  this  ease  is  not  obtained  on  mot) 
behalf  of  the  client,  to  whom  the  bills  were  legally  delivered,  but  of  *» 

(a)  Which  enacts,  that  no  attorney,  &e.  shall  maintain  any  action  for  his  fees,  charges, 
or  disbursements,  until  the  expiration  of  a  month  after  he  "  shall  have  delivered  auto  the 
party  or  parties  to  be  charged  therewith,  or  left  for  him,"  Ac.,  a  bill  of  such  fees,  &o. ; 
"  and  upon  application  of  the  party  or  parties  chargeable  by  such  bill,  or  of  any  other 
person  in  that  behalf  authoriied,"  to  the  courts  there  mentioned,  and  upon  submission 
as  there  stated,  the  said  courts  may  and  are  required  to  refer  the  bill  to  be  taxed,  4c.; 
and  on  taxation  the  said  party  or  parties  shall  pay  the  sum  that  shall  be  found  to  be 
due,  or  if  the  attorney  shall  have  been  overpaid,  he  shall  refund,  fte.  "  Aad  the  setfd 
respective  courts  are  hereby  authoriied  to  award  the  costs  of  such  taxations  to  be  paid 
by  the  parties,  according  to  the  event  of  the  taxation  of  the  bill  (that  is  to  say)  if  the 
bill  taxed  be  less  by  a  sixth  part  than  the  biU  delivered,  then  the  attorney  or  solicitor 
it  to  pay  the  costs  of  the  taxation ;  but  if  it  shall  not  be  less,  the  court  in  their  <fit- 
cretion  shall  charge  the  attorney  or  client,  in  regard  to  the  reasonableness  or  aaitasos* 
ableness  of  such  bills." 
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other  persons.  Sadler  is  the  client,  and  the  rule  is  for  taxing  the  defendants 
.in  the  first  action,  (namely,  Palfrey  man,  Chambers,  and  Ward),  and  the 
plaintiffs  in  the  second  (namely,  Chambers  and  Ward),  their  costs  of  th4 
taxation  of  the  bills  delivered  to  Sadler.  The  attornies  are  to  be  called  upon 
to  pay  those  costs  to  persons  who  never  were  their  clients.  The  court  has  not 
power  to  order  such  a  taxation.  The  client  himself  might  have  had  the  bills 
taxed,  and  claimed  these  costs ;  but  when  he  has  entered  into  an  agreement 
like  tne  present  with  other  parties,  the  court  cannot  award  costs  of  taxation 
either  against  the  attornies,  or  against  those  parties.  In  Langford  v.  Nott,  1 
Jac.  &.  W.  291.,  the  Master  of  the  Rolls  thought  that  a  third  party  could  not 
even  have  the  bills  taxed.  And  supposing  that  this  may  be  done  by  agreement, 
8 till  the  costs  of  taxation  do  not  follow,  as  a  consequence  of  such  agreement. 
The  words  of  the  statute,  2  G.  3,  c.  23,  s.  23,  are  evidently  intended  to  confine 
the  right  of  taxing  bills,  and  of  recovering  costs  on  taxation,  to  parties 
standing  in  the  relation  of  attorney  and  client.  [Lord  Denman  C.  J.  The 
words  seem  calculated  to  avoid  that  restriction.  It  is  said  that  "  the  party 
chargeable  by  such  bill,"  or  "  any  other  person  in  that  behalf  authorized " 
may  apply  for  a  taxation.]  The  party  chargeable  is  the  person  whom  the 
attorney  has  a  right  to  charge.  [Taunton  J.  The  clause  does  not  say 
"chargeable  as  client."]  The  party  "chargeable  by  such  bill,"  is  the  client. 
*7oi-i  *Lord  Denman  C.  J.  The  case  is  a  little  embarrassed  by  the 
J  circumstance  of  the  bills  arising  in  cross  actions,  but  we  may  consider 
it  as  if  only  one  cause  had  been  in  question.  By  the  compromise  agreed  to, 
Sadler  was  to  receive  10/.  from  Palfreyman,  Palfreyman  undertaking  also  to 
pay  the  bill  of  costs  of  Sadler's  attornies.  The  party  so  undertaking  became 
chargeable  with  that  bill.  Then,  unless  he  had  the  right  of  taxation,  he  would 
have  no  check  upon  the  attornies  of  the  other  party.  One  security  which  the 
statute  gives  against  the  attorney  on  taxation  is,  that  if  the  bill  taxed  be  less 
by  a  sixth  part  than  the  bill  delivered,  the  attorney  is  to  pay  the  costs  of 
taxation.  Upon  reference  to  the  words  used  in  the  statute  (his  Lordship  then 
read  them),  I  can  see  no  reason  why  the  parties,  against  whom  this  rule  has 
been  moved  for,  should  not  receive  the  costs  of  taxation ;  I  think  they  fall 
within  the  express  words  of  the  clause  which  gives  such  costs. 

Littledale  J.  The  party,  in  this  case,  who  had  to  pay  the  costs,  was 
entitled  to  go  before  the  master  for  the  purpose*  of  having  them  reduced. 
That  could  not  be  done  without  expence ;  and  if  the  reduction  amounted  to 
more  than  one  sixth,  the  expence  ought  to  be  paid  by  the  attorney  who 
delivered  the  bill.  It  makes  no  difference  to  him  whether  one  party  or  another 
is  to  receive  the  amount. 

Taunton  J.  The  express  direction  of  the  act  is,  that  "  if  the  bill  taxed  be 
less  by  a  sixth  part  than  the  bill  delivered,  then  the  attorney  or  solicitor  is  to 
pay  the  costs  of  the  taxation."  There  could  be  no  question  that  the  attornies 
*7221  0XL&Q*  t0  Pav 5  tae  on*v  doubt  raised  is,  who  *had  the  right  to  receive. 
J  I  cannot  see  why  Palfreyman  and  the  parties  joined  with  him  in  this 
case  are  not  to  be  considered  as  the  "  parties  chargeable,"  within  the  meaning 
of  ttie  statute.  The  words  of  the  statute,  as  to  the  taxation,  are,  "  the  party 
or  parties  chargeable  by  such  bill."  It  is  said  that  because  these  persons  are 
not  the  parties  to  whom  the  bill  is  made  out,  they  are  not  .within  the  provision 
of  the  statute.  But  when  they  entered  into  an  agreement  to  pay  the  costs  as 
between  attorney  and  client,  they  had  a  right  to  see  that  the  client  did  not 
pay  more  to  the  attornies  than  was  allowed  by  law ;  and  for  that  purpose  to 
consider  their  own  names  put  into  the  bill  in  place  of  that  of  the  original 
debtor,  and  themselves  as  the  parties  thereby  chargeable.  I  do  not  rely  upon 
the  words  in  section  23,  "any  other  person  in  that  behalf  authorised," 
because  I  think  they  simply  mean  persons  authorised  by  the  party  chargeable 
as  before  mentioned,  in  contradistinction  to  that  party. 

Williams  J.  I  am  of  the  same  opinion.  The  attempt  is  to  represent 
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Palfreyman  and  the  parties  joined  with  him  as  strangers  to  this  transaction. 
Bat  by  the  agreement  of  compromise  they  became  immediately  interested  in 
the  question,  and  had  a  right  to  the  benefit  of  that  inquiry  which  took  place. 

Rule  discharged. 


♦FENTON  v.  SWALLOW,  HAYLEY,  and  KILNER.    June  &th.    [*723 

A  local  turnpike  act  imposed  tolls  for  every  horse  drawing  any  coach,  and  other  tolls 
upon  every  horse  not  drawing ;  it  provided,  generally,  that  if  the  tolls  had  in  any  one 
day  been  paid  for  the  passing  of  any  horse,  such  horse  should  on  that  day  be  per- 
mitted to  repass  onoe  toll  free;  bat  enacted  that  the  tolls  for  horses  drawing  any 
stage-ooaoh,  should  be  payable  every  time  of  passing.  The  trustees  let  the  tolls, 
with  power  to  collect  them  according  to  the  act,  and  subject  to  suoh  rales  sod 
restrictions  as  should  be  made  by  the  trustees :  and  the  lessee  covenanted  with  the 
trustees,  to  permit  the  owners  of  stage-conches,  waggons,  &c.  to  pass  in  the  follow- 
ing manner,  viz.,  horses  drawing  any  such  carriage,  as  therein-before  mentioned,  to 
be  respectively  allowed  to  pass  along  the  road  on  payment  of  full  toll  going,  and 
quarter  toll  returning,  at  any  time  during  the  same  day. 

Horses  passed  through  a  gate,  drawing  a  stage-ooaoh,  and  full  toll  was  paid  for  them; 
they  returned  the  same  day,  drawing  another  stage-coach,  and  the  leasee  exacted  fall 
toll :  Held,  that  the  lessee  ought,  by  his  covenant,  to  have  demanded  quarter-toll  only. 

Covenant  by  the  clerk  to  tho  trustees  for  putting  into  execution  a  statute 
9  G.  4,  c.  lixxiii.,  for  amending,  &c.,  the  present  roads,  and  making  and 
maintaining  certain  new  roads  between  the  towns  of  Bristol  and  Huddersfield 
in  the  county  of  York. (a)  The  declaration  alleged,  that,  by  an  indenture  of 
the  26th  of  September,  1833,  between  six  of  the  trustees  of  the  first 
♦part,  the  defendant  Swallow  of  the  second  part,  and  the  three  defend-  rtnoi 
ants  of  the  third  part,  the  trustees  did  demise,  lease,  and  to  farm  let,  L 
unto  the  defendant  Swallow,  his  executors  and  administrators,  all  and  singular 
the  tolls  arising,  &c.,  and  the  several  gates  situate,  &o.,  with  full  power  and 
authority  for  him,  the  said  Luke  Swallow,  his  executors  and  administrators, 
and  such  person  or  persons  as  he  or  they  should  authorize  or  appoint,  to  collect 
or  receive  the  said  tolls,  according  and  subject  to  the  provisions  and  restrictions 
of  the  said  act,  and  the  acts  of  3  &  4  Gh  4,  for  regulating  turnpike-roads,  or  any 
or  either  of  them,  and  under  and  subject  to  such  rules,  orders,  restrictions, 
variations,  and  regulations,  as  had  been  or,  should  at  any  time  or  times  there- 
after be  made,  ordered,  or  agreed  upon  by  the  said  trustees,  for  the  time  being, 

(a)  Local  and  personal,  public — Sect  12.  The  trustees,  or  any  person  or  persons 
appointed  or  authorized  by  the  said  trustees  or  their  lessees,  are  authorized  and  em- 
powered to  demand  and  take  the  several  tolls  after  mentioned,  at  each  and  every  of  tbe 
respective  toll  gates,  turnpikes,  bars  or  chains,  and  side  gates,  which  shall  be  con- 
tinued or  ereoted  by  virtue  of  this  act,  and  on  every  day,  suoh  day  to  be  computed  from 
twelve  of  the  clock  at  night  to  twelve  of  the  clock  in  the  next  succeeding  night  (that  is 
to  say),  for  every  horse  or  other  beast  drawing  any  coach  .  .  .  stage-coach  .  .  •  •  or 

other  suoh  carriage,  any  sum  not  exceeding  the  sum  of  four  penoe  halfpenny 

for  every  horse,  &c.  laden  or  unladen,  and  not  drawing,  the  sum  of  one  penny.  .  .  • 

Sect.  18.  "  Provided  always,  and  be  it  further  enacted,  that  in  case  the  tolls  hereby 
authorised  to  be  taken  shall,  at  any  time  or  times,  on  any  one  day  (to  be  computed  from 
twelve  of  the  clock  at  night  to  twelve  of  the  clock  in  the  next  succeeding  night)  have  beea 
paid  for  the  passing  of  any  horse,  beast,  or  cattle,  through  any  such  toll  gate  or  toll 
gates,  &o.  or  chains,  such  horse,  beast,  or  oattle  shall,  upon  a  tioket,  denoting  the  pay- 
ment thereof  on  that  day  being  produced,  be  permitted  to  repass  once  toll-free,  through 
the  same  toll  gate  or  toll  gates,  Ac,  at  which  suoh  payment  or  payments  respectively 
shall  have  been  made  at  any  time  or  times  during  the  same  day  (to  be  oomputed  as 
aforesaid)." 

Sect  1G.  "Provided  also,  and  be  it  further  enacted,  that  the  tolls  hereby  made  pay* 

^able  for  or  in  respect  of  horses  or  beasts  drawing  any  stage  coach,  diligence,  ....  or 

stage  waggon,  or  other  stage  carriage  or  cart,  conveying  passengers  or  goods  ror  pay  or 

reward,  shall  be  payable  and  paid  every  time  of  passing  along  the  said  roads,  or  any 

of  them." 
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of  the  said  turnpike-road,  pursuant  to  the  power?  vested  in  them  in  and  by  the 
said  acts,  or  any  or  either  of  them ;  and  for  that  purpose  to  occupy  the  toll- 
houses, &o.  And  the  said  defendants  did  thereby  for  themselves  jointly  and 
severally  covenant,  promise,  and  agree  to  and  with  the  said  trustees,  that  the 
said  Luke  Swallow  should  and  would  permit  the  owners  of  stage-coaches, 
waggons,  carts,  or  other  carriages,  carrying  passengers  or  goods  for  hire  or 
reward  on  the  said  turnpike-roads  therein  mentioned,  and  their  drivers  and 
*-oc-i  *servant8  (except  all  post-chaises),  to  pass  in  the  following  manner 
J  (that  is  to  say),  horses  or  beasts  drawing  any  such  carriage  as  therein- 
before mentioned,  should  respectively  be  allowed  to  pass  along  the  road  on 
payment  of  full  toll  going,  and  quarter  toll  returning,  at  each  toll-gate  upon 
the  said  road,  at  any  time  during  the  same  day,  instead  of  full  toll  both  ways ; 
as  by  the  said  indenture,  &c.  The  declaration  then  alleged  an  entry  by  the 
defendant  Swallow,  and  a  performance  by  the  trustees  of  all  covenamts  on  their 
part,  and  alleged  the  following  breach  of  the  above-mentioned  covenant  on  the 
part  of  the  defendants: — that  the  said  Luke  Swallow,  after  the  making  of  the 
said  indenture,  and  during  the  continuance  of  the  said  demise,  to  wit,  on,  &c, 
and  on  each  of  the  several  respective  days  between  that  day  and,  &c,  demanded 
and  took  from  one  Edward  Jackson,  then  and  there  being  the  driver  of  a 
certain  stage-coach,  carrying  passengers  and  goods  for  hire  and  reward,  upon 
one  of  the  said  turnpike-roads  under  the  management  of  the  said  trustees,  full 
toll  going,  and  full  toll  returning,  through  the  same  gate  upon  the  said  turn- 
pike-road, for  and  in  respect  of  divers,  to  wit,  four  horses  drawing  the  said 
stage-coach  so  carrying  passengers  and  goods  for  hire  as  aforesaid,  on  each  of 
the  said  several  and  respective  days  as  aforesaid,  instead  of  full  toll  going  and 
quarter  toll  only  returning,  as  in  the  said  covenant  mentioned. 

Plea,  first,  non  ett  factum;  secondly,  that  the  said  Luke  Swallow  did  not, 
after  the  making  of  the  said  indenture,  and  during  the  continuance  of  the  said 
demise,  demand  and  take  from  the  said  Edward  Jackson,  then  and  there  being 
the  driver  of  the  said  stage-coach  carrying  passengers  and  goods  for  hire  and 
*7261  TewaTd*  uP°n  one  °f  tne  s*^  turnpike-roads,  under  the  management 
-*  of  the  trustees  as  aforesaid,  full  toll  going  and  full  toll  returning 
through  the  same  gate,  for  and  in  respect  of  the  said  horses  drawing  the  said 
stage-coach  so  carrying  passengers  and  goods  for  hire  as  aforesaid,  in  manner 
and  form,  &c. ;  but,  on  the  contrary  thereof,  he,  the  said  Luke  Swallow,  then 
and  there  demanded  and  took  from  the  said  Edward  Jackson,  so  being  the 
driver,  &c.,  upon  the  said  turnpike-road,  &c.,  full  toll  going;  and  because  the 
said  horses  so  drawing  the  said  stage-coach  as  in  the  said  declaration  men- 
tioned, returned  the  same  day  with  a  different  stage-coach  from  that  drawn  by 
them  as  herein-before  mentioned,  he,  the  said  Luke  Swallow,  demanded  and 
took  from  the  said  Edward  Jackson,  then  and  there  being  the  driver  of  the 
said  last  mentioned  stage-coach,  full  toll  returning,  as  he  lawfully  might  for 
the  cause  aforesaid.     General  demurrer  and  joinder,  (a) 

Wightman  in  support  of  the  demurrer.  The  words  of  the  covenant,  "  such 
carriage  as  therein-before  mentioned,"  refer  to  the  description  of  the  carriages 
which  precedes,  namely,  "  stage-coaches,  waggons,  carts,  or  other  carriages! 
carrying  passengers  or  goods  for  hire  or  reward."  Therefore,  the  horses 
returning  were  liable  to  quarter  toll  only.  The  toll  is  on  the  horses  only.  In 
*7271  *^*blett  t7.  Pottow,  1  Bing.  N.  C.  81 ;  two  acts  of  parliament  imposed 
->  certain  tolls  upon  horses  drawing  a  coach  or  waggon,  and  others  upon 
horses  not  drawing,  and  there  was  a  power  given  to  distrain  any  horse  or  any 

(a)  In  the  course  of  the  argument,  Littlidali,  J.  expressed  a  doubt  whether  the 
pleadings  were  regular,  inasmuch  as  the  breach  laid  in  the  declaration  appeared  to  be 
the  taking  foil  toll  going,  and  full  toll  retaining,  for  the  horses  drawing  the  same  coach; 
and  the  plea  stated  facts  inconsistent  with  it,  bat  did  not  tender  issue  on  the  breach 
This  question,  however,  was  not  argued,  the  counsel  on  both  sides  agreeing  to  waive  all 
Inforsaalitie*,  and  to  discuss  the  question  on  the  merits. 
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carriage  upon  which  toll  was  imposed ;  and  afterwards  it  was  provided  that 
no  person  should  be  obliged  to  pay  more  than  once,  in  one  day,  in  respect  of 
any  carriage  or  any  horse,  nor  in  respect  of  any  carriage  or  horse  employed  for 
certain  purposes,  and  that  toll  should  not  be  taken  from  any  person  for  the 
same  horses  at  more  than  one  toll-gate,  in  one  day.  It  was  held  that  the  toll 
was  imposed  on  the  horses  merely,  and  could  not  be  taken  upon  a  horse  passing 
a  gate  twice  on  the  same  day  drawing  different  carriages.  In  Williams  v. 
Sangar,  10  East,  66;  an  act,  after  imposing  so  much  on  such  and  such  car- 
riages drawn  by  so  many  horses,  and  so  much  on  every  horse,  &c.,  provided 
that  no  person  should  be  subject  to  the  payment  of  toll  more  than  once  in  any 
one  day  for  passing  and  repassing  with  the  same  horse  or  carriage  through  the 
same  turnpike ;  and  it  was  held,  that  a  carriage  in  respect  of  which  toll  had 
once  been  paid,  was  not  liable  to  a  toll  on  the  same  day  at  the  same  gate, 
though  drawn  by  different  horses.  In  Gray  v.  Shilling,  2  Br.  &  B.  30 ;  an 
act  imposed  tolls  on  carriages,  and  tolls  on  horses  not  drawing;  and,  by  a 
distinct  provision,  exempted  persons  having  once  paid,  and  passing  a  second 
time,  with  the  same  horse,  &c.,  on  the  same  day;  then  another  act  repealed 
the  toll  clause  of  the  former  act,  and  imposed  tolls  on  horses  drawing  a  carriage, 
and  tolls  on  horses  not  drawing,  but  continued  the  provisions  of  the  former  act 
in  other  respects;  and  it  was  held  that  no  *toll  was  payable  in  respect  rt-oa 
of  horses  passing  a  second  time  with  a  different  carriage,  by  a  person  L 
who  had  once  paid  for  passing  with  those  horses.  In  Norris  v.  Poate,  3  Bing. 
41 ;  an  act  imposed  on  the  person  or  persons  attending  any  carriage,  so  much 
toll  for  every  horse  drawing  any  coach ;  it  afterwards  provided  that  any  person 
having  paid  the  tolls  for  the  passing  of  any  cattle  or  carriage,  should  be  per- 
mitted to  pass  toll  free,  during  the  same  day,  with  the  same  cattle,  or  carriage : 
and  it  was  held  that  tolls  were  not  payable  for  horses  passing  a  second  time 
with  a  different  coach  and  coachman.  In  Waterhouse  v.  Keen,  4  B.  &  C  200; 
the  exemption  was  not  allowed ;  but  there  the  act,  after  imposing  tolls  upon 
carriages,  and  tolls  upon  horses  not  drawing,  provided  that  no  more  than  one 
toll  should  be  taken  from  any  person  for  passing  or  repassing  with  the  same 
horses  and  carriages;  and  the  exemption  was  claimed  by  a  person  passing  a 
second  time  with  fresh  horses,  but  the  same  carriage.  Again,  in  Loaring  v. 
Stone,  2  B.  &  C.  515 ;  the  court  decided  against  an  exemption :  but,  in  that 
case,  tolls  were  imposed  on  horses  drawing,  and  on  horses  not  drawing,  and 
the  exemption  was  of  persons,  who,  having  once  passed  and  paid,  should  pass 
a  second  time  with  the  same  horses  and  carriages ;  and  the  exemption  was 
claimed  by  a  person,  who,  though  he  had  passed  and  paid  on  the  same  day,  aod 
was  repassing  with  the  same  horses,  was  driving  a  different  coach.  In  the 
present  case,  the  covenant  is  express,  to  take  only  quarter  toll  on  horses  return- 
ing,  drawing  such  carriage ;  and,  unless  the  defendant  can  show  that  such  car* 
riage  means  the  same  carriage,  the  plaintiff  must  ^recover.  If  there  rtroQ 
be  any  ambiguity,  the  construction  should  be  in  favour  of  the  public     *> 

Sir  G.  A.  Lewin,  in  support  of  the  plea.  The  word  snch  means  the  tamt; 
if  not,  it  would  have  been  easy  for  the  parties  to  use  the  words  of  the  mm* 
description.  In  Loaring  r.  Stone,  2  B.  &  C.  515,  the  words  imposing  the  toll 
were  the  same,  in  every  material  respect,  as  the  words  in  the  covenant  here. 
The  defendant  here  is  to  take  tolls  subject  to  the  provisions  of  the  act.  Now 
the  act,  after  an  exempting  clause  for  a  second  passage  by  the  same  horse?, 
provides,  sect.  16,  "  that  the  tolls  hereby  made  payable  for  or  in  respect  of 
horses  or  beasts  drawing  any  stage-coach,  &c.,  shall  be  payable  and  paid  every 
time  of  passing  along  the  said  roads,"  &c.  The  trustees  may,  indeed,  under 
the  General  Turnpike  Act,  3  G.  4,  c.  126,  s.  43,(*)  reduce  the  toil,  but  they 
have  not  here  reduced  it,  as  to  different  stage-coaches. 

(a)  Which  enacts,  that  it  shall  be  lawful  for  the  Uusleea  or  commissioners  under  soy 
turnpike  set,  in  case  no  power  or  effectual  power  should  be  given  to  them  under  the  act 
by  which  they  are  appointed,  and  they  are  thereby  empowered,  at  a  meeting  to  bt  held 
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Wighfman  in  reply.     In  Loaring  v.  Stone,  2  B.  &  C.  515,  the  exempting 

♦7301  c^auBe  na4*  tDe  wor^8  "  w'tn  ^e  same  horse,  or  *horses,  and  carriages ;" 

J  and  in  Waterhouse  u.  Keen,  4  B.  &  C.  200,  where  also  the  word  and 

was  in  the  exempting  clause,  the  court  expressly  relied  upon  the  introduction 

of  that  word. 

Lord  Dbnman  C.  J.  This  comes  before  us  as  a  question  upon  a  breach  of 
covenant.  The  covenant  is  set  out.  (His  Lordship  here  read  the  covenant  as 
set  out  in  the  record,  the  breach,  and  the  plea.)  Now  let  us  substitute  the 
fact,  as  alleged  in  the  plea,  for  the  breach  alleged  in  the  declaration,  and  see 
whether  there  will  then  appear  to  have  been  a  broach  of  covenant.  Looking 
at  the  covenant,  I  think  the  meaning  is  that  there  shall  be  a  liability  to  only 

Suarter  toll,  in  the  case  of  horses,  upon  which  toll  has  been  paid,  returning  in 
le  same  day,  drawing  carriages  of  the  same  description  as  those  with  which 
they  passed  through  before.  The  word  "  such"  must  have  this  large  construc- 
tion. If  it  was  meant  that  a  second  toll  should  be  imposed,  the  words  are  not 
sufficiently  strong  to  effectuate  the  intention.  This  decision  will  not  clash 
with  any  of  the  previous  cases,  all  of  which  were  decided  upon  their  own  cir- 
cumstances. In  Waterhouse  v.  Keen,  4  B.  &  C.  200,  the  court  seem  to  have 
taken  our  view  of  the  case. 

Ltttledale  J.  The  general  words  imposing  the  tolls,  and  the  first  proviso, 
if  taken  together  and  without  reference  to  what  follows,  would  seem  to  prevent 
the  taking  of  a  second  toll  in  any  case  for  a  horse  passing  twice  on  the  same 
day;  for  the  toll  is  imposed  upon  each  horse  drawing  a  coach ;  and  then  comes 
♦7311  a  Prov^80  *that  any  horse,  upon  which  toll  has  been  paid  once  in  the 
-*  day,  shall  be  permitted  to  repass  once  toll  free.  So  far,  there  is  no 
limitation  of  the  exemption ;  the  horse  may  be  led,  driven,  or  ridden,  or  may 
be  drawing  or  not  drawing.  Then  comes  a  proviso,  that  the  tolls  payable  in 
respect  of  horses  drawing  any  stage-coach  shall  be  payable  every  time  of  passing : 
bat  under  the  General  Turnpike  Act,  8  G.  4,  c.  126,  s.  48,  the  trustees  have 
power  to  reduce  the  tolls  ;  and  this  power  is  general,  and  not  limited  to  horses 
returning  with  the  same  carriage.  Then,  by  the  regulations  imposed  here,  the 
toll  is  reduced  on  horses  returning ;  and  we  must  presume  that  the  covenant 
is  in  pursuance  of  the  act.  The  question  then  arises,  whether  such  carriage 
means  the  same  carriage,  or,  generally,  a  carriage  of  the  same  nature ;  I  think 
the  meaning  is  not  confined  to  the  identical  carriage.  Therefore,  upon  the 
construction  of  the  act,  I  think  this  was  a  case  under  the  first  clause  of  exemp- 
tion as  to  the  horses ;  and  that  the  liability  imposed  by  the  subsequent  proviso 
is  reduced,  according  to  the  General  Turnpike  Act,  in  the  case  of  horses 
returning  on  the  same  day  with  a  carriage  of  the  same  description. 

Taunton  J.  Assuming  that  this  bargain  between  the  trustees  and  the 
defendant  is  in  conformity  with  the  local  act,  and  construing  it  with  reference 
to  the  act,  I  think,  as  I  thought  upon  the  first  reading,  that  the  judgment 
must  be  for  the  plaintiff.  The  words  used  are  not  "  the  same  carriage,"  but, 
generally,  "  horses  drawing  any  such  carriage — returning ;"  so  that  it  would 
not  matter  whether  the  carriage  were  the  same  or  different ;  and  the  defendant 
*7321  wou^>  *n  e^ner  °&9e)  De  gu^ty  of  a  breach  of  covenant.  *That  was 
^  my  first  impression.  In  the  course  of  the  argument,  I  doubted  the 
propriety  of  my  original  opinion,  and  thought  that  the  horses,  to  be  entitled 
to  the  reduction,  must  be  drawing  the  identical  carriage  which  they  had  drawn 
on  their  first  passing.     But  the  word  "  such"  in  general  means,  not  identical, 

for  that  purpose,  (of  which  notice  is  to  be  given,  as  the  clause  particularly  directs.) 
from  time  to  time  to  lessen  and  reduce  all  or  any  of  the  tolls  granted  by  any  of  the  said 
respective  acts,  for  and  during  such  time  as  the  said  trustees  or  commissioners  shall 
think  proper;  and  afterwards  at  any  meeting  to  be  held  aa  aforesaid,  from  time  to 
time,  as  they  shall  see  occasion,  to  advance  all  or  any  of  the  tolls,  so  lessened,  to  any 
•am  or  sums  of  money  not  exceeding  the  several  rates  granted  by  such  acts  of  parlia- 
ment and  this  act  respectively. 
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but  of  the  same  description.  I  think,  therefore,  that  I  was  mistaken  in  eon* 
sideling  that  "  such"  ex  necessitate  must  mean  "  the  same."  The  lessee  might 
have  nsed  the  words  "  the  same/'  but  ho  has  not  done  so.  The  generality  of 
the  covenant,  as  to  horses  returning,  makes  it  unimportant  whether  thej  are 
drawing  the  same  or  a  different  carriage ;  therefore,  the  toll  was  to  be  reduced 
in  this  case ;  and  there  has  been  a  breach  of  the  covenant. 

Williams  J.  I  quite  agree  in  what  has  been  said.  It  appears  to  me  that 
this  case  was  nnder  the  exemption.  The  language  of  the  covenant  is  "  any 
such  carriage/'  not  "  the  same  carriage/'  which  was  probably  not  what  the 
covenanters  meant ;  at  any  rate  it  is  not  what  they  have  said. 

Judgment  for  the  plaintiff. 


*DOE  on  the  several  Demises  of  WILLIAM  8WEETLAND  and  rrm 
CHARITY  HILL  v.  THOMAS  WEBBER.     June  GM.  L  i66 

A  party  having,  by  a  voluntary  settlement  after  marriage,  conveyed  away  his  interest 
in  an  estate,  afterwards  executed  a  mortgage  of  the  same  estate.  The  mortgagee, 
representing  himself  as  a  botid  fide  purchaser  for  value,  claimed  to  treat  the  prior 
settlement  as  void,  under  stat.  27  Elia.  c.  4 :  Held,  that  declarations  or  admissions, 
implied  or  express,  of  the  mortgagor,  made  after  he  had  parted  with  his  interest  by 
the  settlement,  were  not  admissible  evidence  on  behalf  of  the  mortgagee,  (after  the 
death  of  the  mortgagor,)  to  show  that  money  had  actually  been  advanced  upon  the 
mortgage. 

On  the  trial  of  this  ejectment  before  Park  J.,  at  the  Devonshire  Lent  assises, 
1832,  a  verdict  was  taken  by  consent  for  the  defendant,  subject  to  the  opinion 
of  this  court  on  a  special  case.  The  questions  raised  by  the  case  were,  first, 
whether  a  certain  marriage  settlement,  made  by  John  Hill  on  the  26th  of  May, 
1798,  after  his  marriage,  was  or  was  not  invalid  as  against  a  subsequent  pur- 
chaser of  the  settled  premises  for  valuable  consideration  ;  secondly,  whether,  in 
fact,  there  had  or  had  not  been  a  subsequent  purchase  for  value.  The  judg- 
ment of  the  court  having  been  given  npon  the  second  question  only,  so  much 
of  the  case  and  argument  as  relates  to  the  first  is  omitted. 

On  the  26th  of  May,  1798,  John  Hill  being  entitled  to  the  reversion  in  fee 
of  Middle  Langford,  (the  estate  in  question  in  this  suit,)  expectant  upon  the 
life  of  Ann  Western,  demised  it  to  the  lessor  of  the  plaintiff",  William  Sweet* 
land  and  another,  (since  deceased,)  for  eighty  years,  if  his  then  wife  Charity  Hill 
f  the  other  lessor  of  the  plaintiff)  should  so  long  live,  to  commence  after  the 
death  of  the  said  Ann  Western  and  himself,  in  tru6t  to  permit  her  to  receive 
the  rents  for  her  own  use  for  so  many  years  of  the  term  as  she  should  live. 

By  indenture  of  lease  and  release  of  the  4th  and  5th  of  February,  1803, 
made  between  the  said  John  Hill  of  the  one  part,  aud  John  Wilcocks,  of 
Exeter,  banker,  of  *the  other  part,  John  Hill,  in  consideration  of  the  r*73i 
moneys  to  be  then  afterwards  advanced  by  the  said  John  Wilcocks,  *- 
conveyed  the  premises  in  question  to  the  said  J.  W.  and  his  heirs,  in  trust  to 
sell  the  same  after  giving  six  months'  notice  to  the  said  John  Hill,  if  the  debt 
should  not  exceed  800/.,  and  one  month's  notice  if  it  should  exceed  that  sum; 
and  to  pay  himself  out  of  the  proceeds  of  the  sale,  such  sum  or  sums  of  money 
as  should  be  due  to  him  J.  W.,  from  Hill,  rendering  the  surplus,  &c.;  and  if 
payment  should  be  made  before  the  notice  expired,  to  reconvey,  &c.  No  money 
was  advanced  to  Hill  at  the  time  of  the  execution  of  this  deed.  The  only 
evidence  given  at  the  trial  of  any  moneys  being  at  any  time  advanced  by  Wil- 
cocks to  Hill,  or  of  any  debt  existing  from  Hill  to  Wilcocks,  was  the  follow- 
ing, which  was  received  by  the  learned  judge,  subject  to  the  opinion  of  the 
court  on  its  admissibility. 

A  copy  of  a  notice  from  Wilcocks  was  read,  bearing  date  the  2d  of  February, 
1804,  and  addressed  to  Hill,  which,  after  reciting  the  above  indentures,  pro* 
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oeeded  in  these  words : — "  And  whereas  there  is  now  due  and  owing  from  the 
said  John  Hill  to  the  said  John  Wilcocks  the  sum  of  900/.  and  upwards,  now 
J,  the  said  J.  W.,  pursuant  to  the  power  given  me  by  the  said  in  part  recited 
indentures,  and  in  exercise  thereof,  do  hereby  give  you  notice,  that  I  shall, 
from  and  after  the  expiration  of  one  calendar  month  from  the  date  hereof, 
absolutely  sell  and  dispose  of  the  said  recited  messuage,  &c.,  so  vested  in  me 
for  that  purpose  by  the  said  recited  indentures. — John  Wilcocks. "(a) 
*73*>1  *  *  Pidsley,  the  attorney  who  prepared  the  mortgage,  stated  that 
-*  after  the  notice  had  been  so  left,  John  Hill  and  his  brother  came  to 
him  in  consequence,  and  requested  him  to  interfere  with  Wilcocks  not  to  Bell 
the  property,  the  brother  promising  to  pay  off  the  debt.  John  Hill  did  not 
say  that  the  money  had  not  been  advanced.  The  brother  paid  100/.  towards 
it.  Mr.  Pidsley  also  stated  that,  when  the  security  from  Hill  to  Wilcocks 
was  prepared  and  executed,  he  had  no  intimation  of  any  marriage  settlement, 

A  commission  of  bankrupt,  dated  the  14th  of  September,  1804,  against  the 
said  John  Hill,  was  put  in ;  and  it  was  proved  that  Hill,  in  his  last  examina- 
tion under  that  commission,  on  the  1st  of  December,  1804,  stated,  amongst 
other  things,  as  follows : — 

"  I  was  entitled"  (in  1798)  "to  the  reversion  in  fee  of  an  estate  called  Little 
Langford,  situate,  &o.  This  estate,  by  certain  indentures,  &c,  1  conveyed  to 
John  Wilcocks,  of,  &c.,  in  trust  for  sale  on  his  advancing  me  800/.  thereon, 
which  I  conoeive  to  be  not  much  less  than  the  value  thereof.  I  understand 
some  doubts  have  arisen  as  to  the  validity  of  this  conveyance  to  Mr.  Wilcocks; 
but  whether  they  are  well  or  ill-founded  I  cannot  say.  1  had  notice  from  Mr. 
Wilcocks,  bearing  date  the  2d  day  of  February,  1804,  that,  in  default  of  pay- 
ment  of  the  said  sum  of  800/.  and  interest  within  one  calendar  month  from 
the  date  of  such  notice,  he  would  proceed  to  sale,  but  which  said  estate,  I 
apprehend,  has  not  been  sold.  The  debts  I  now  justly  owe  amount  to  about 
700/." 

It  was  proved  that,  in  February,  1804,  while  Hill  continued  to  bank  with 
John  Wilcocks  &  Co.,  his  account  with  that  firm  was  made  out,  and  trans- 
*~3fi1    m*tted  *to  l"8  brother,  William  Western  Hill,  in  a  letter  signed  in  the 
1      «*   name  of  the  firm,  which  was  as  follows : — 
"Sir, 

"  Mr.  Pidsley  this  day  informed  us  that  you  will  pay  us  the  amount  of 
money  that  we  have  advanced  your  brother  John,  if  we  will  omit  selling  Lang- 
ford,  but  that  you  cannot  engage  to  pay  it  in  less  than  three  months.  We 
understand  three  months  from  the  date  of  the  notice  we  gave  him.  The  pre- 
sent is  to  inform  you  that  we  are  willing  to  oblige  you,  provided  you  pay  us 
100/.  towards  the  said  debt,  on  or  before  the  24th  instant. — We  are,  &c." 

"  P.  S.  The  balance  due  to  us,  with  interest  up  to  the  24th  of  December, 
902/.  8s.  3rf.,  as  per  account  delivered  to  Mr.  Hill/' 

W.  W.  Hill,  who  produced  this  letter,  said  he  had  no  doubt  he  saw  his 
brother,  but  would  not  say  that  he  had  communicated  the  letter  or  the  state  of 
the  account  to  him ;  he  stated,  however,  that  he  did  himself  offer  to  the  bank 
to  pay  off  the  demand  by  instalments,  and  that  he  paid  100/.  of  tbe  mortgage 
debt.  * 

It  was  objected  at  tbe  trial  that  the  declarations  of  John  Hill,  made  after 
the  execution  of  the  marriage  settlement,  his  examination,  the  letter  of  the 
bankers  to  W.  W.  Hill,  and  the  proposals  of  W.  W.  Hill  to  them,  were  not 
admissible  as  evidence  against  the  lessors  of  the  plaintiff,  to  prove  the  exist- 
ence of  a  debt  from  John  Hill  to  John  Wilcocks. 

John  Hill  died  in  1817,  leaving  the  said  Charity  Hill,  one  of  the  lessors  of 
the  plaintiff,  him  surviving.     Ann  Western,  the  tenant  for  life,  died  on  the 

(a)  A  duplicate  of  this  notice  was  given  in  evidence,  the  admissibility  of  which  was 
disputed,  but  the  objection  was  not  insisted  upon. 
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8th  of  June,  1831.    The  defendant  Webber  was  tenant  to  a  patty  claiming 
under  the  mortgage  of  February  5th,  1803. 

♦The  questions  for  the  opinion  of  the  court  were,  first,  whether  the  p^oy 
lessors  of  the  plaintiff,  claiming  under  the  settlement  of  the  21st  of  *- 
May,  1798,  were  on  the  facts  above  stated,  entitled  to  recover.  Secondly, 
whether  the  evidence  objected  to  was  admissible,  and  whether  there  was  legal 
evidence  of  any  debt  being  due  from  John  Hill  to  John  Wilcocks  under  the 
mortgage  of  the  5th  of  February,  1803,  or  of  there  being  any  valuable  con- 
sideration for  that  deed.  A  verdict  was  to  be  entered  for  the  lessors  of  the 
plaintiff,  or  the  verdict  for  the  defendant  to  stand  accordingly. 

FoUett  for  the  plaintiff.  It  is  admitted  that  a  mortgagee  advancing  money  is 
pro  tan  to >  a  purchaser  for  a  valuable  consideration.  But  here  there  is  no  proof 
of  the  advance  of  money.  The  statement  of  the  consideration  in  the  mortgage 
deed  of  1803,  cannot  be  received  as  evidence  of  that  fact;  and,  if  admissible, 
it  would  not  show  the  fact.  For  it  is  to  the  effect  only  that  monies  are  to  be 
afterwards  advanced.  Again,,the  admission  made  by  John  Hill,  after  the  con- 
veyance, is  not  evidence  to  show  the  fact  of  valuable  consideration  having 
passed :  a  party  cannot,  by  admission,  make  good  a  conveyance,  so  as  to  defeat 
a  settlement  by  which,  antecedently  to  the  admission,  his  interest  has  passed. 
Had  the  admission  been  made  before  the  settlement,  the  lessors  of  the  plaintiff, 
as  they  claim  under  John  Hill,  might  be  bound  by  it ;  but  such  a  declaration, 
made  after  his  interest  is  gone,  has  no  longer  the  character  of  an  admission. 
Thus,  a  declaration  of  a  party  to  a  bill  of  exchange,  made  after  passing  the 
bill,  is  not  receivable  as  an  admission  to  defeat  it ;  this  was  the  opinion  of  the 
courts  bofh  of  King's  *  Bench  and  Common  Pleas,  though  there  appears  r*~qo 
some  difference  of  opinion  as  to  the  admission  of  a  party  made  while  L  ' 
holding,  (a)  The  notice  from  Wilcocks  is  insisted  upon  as  proof  of  a  claim 
acquiesced  in  by  John  Hill ;  but  such  acquiescence  must  stand  on  the  same 
footing  as  the  admission.  The  same  may  be  said  of  John  Hill's  examination 
under  the  commission ;  and  the  letter  to  W.  W.  Hill  would  carry  the  matter 
no  further,  even  if  the  knowledge  of  it  were  brought  home  to  John  Hill. 

Crotoder  contra.  The  objection  to  the  verdict  is,  that  the  declarations  or 
admissions  of  Hill  are  not  evidence,  by  reason  of  his  having  executed  the 
conveyance  of  1798.  According  to  the  same  argument,  if  followed  up,  the 
deed  which  he  executed  afterwards  (in  1803)  would  be  no  evidence  at  all  for 
the  party  to  whom  the  conveyance  in  that  deed  was  made,  and  the  statute  27 
ibiliz.  o.  4,  would  be  so  far  nullified.  The  ground  on  which  a  voluntary  con- 
veyance had  been  held  void  by  the  statute  as  against  a  purchaser  for  value, 
even  with  notice,  is,  that  such  conveyance  is  considered  to  be  fraudulent ;  and 
if  the  conveyance  was  a  fraud  upon  a  bond,  fide  purchaser,  can  it  be  said  that 
any  thing  subsequently  done  or  stated  by  the  party  committing  such  fraud 
shall  not  be  evidence  in  the  purchaser's  favor  ?  This  case  is  different  from  that 
of  a  party  to  a  bill  of  exchange,  whose  interest  is  gone,  because  there  no 
fraud  is  imputed.  [Littledale  J.  The  fraud  here  is  only  such  in  a  legal 
point  of  view,  *as  against  creditors  or  subsequent  purchasers.  Lord  r*-og 
Denman  C.  J.  The  settlement  may  be  fraudulent  or  may  not  j  can  *- 
the  declarations  of  the  settler,  after  he  had  parted  with  his  interest,  be  received 
to  show  what  the  character  of  the  settlement  was  ?]  If  he  received  money  in 
consideration  of  the  second  conveyance,  the  first  is  bad  as  against  the  subse- 
quent purchaser.  Proof  that  the  conveyance  of  1803  was  made  for  value, 
would  show  that  Hill's  interest  in  the  property  was  not  divested  by  the  settle- 
ment of  1798.  If  his  act  or  admission  is  not  evidence  to  show  I  hat  he  did 
receive  value,  neither  is  it  evidence  to  show  that  he  executed  the  latter  convey- 
ance at  all;  and  then  the  first  is  not  shaken.     [Lord  Denman  C.  J.    The 

(a)  See  Pocock  v.  Billings,  R.  &  M.  127;  2  Bing.  269.  Shaw  v.  Broome,  in  note  to 
Smitji  t>.  De  Wruiti,  R.  &  M.  214.  8.  C.  4  D.  &  R.  780.  Baroagh  v.  Wliite,  4  B.  &  Cr. 
826.    See  p.  116,  ante,  in  Woolway  v.  Howe. 
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act  of  executing  the  conveyance  is  evidence,  but  declarations  made  by  the 
party  after  having  (as  far  as  appears  in  proof)  passed  away  his  interest  by  the 
settlement,  stand  on  a  very  different  ground.]  They  are  part  of  the  res  gestae, 
and  are  to  he  considered,  not  as  mere  statements  by  Hill,  but  as  a  part  of  his 
conduct  through  the  transaction.  Even  his  execution  of  the  deed  is  only  one 
of  the  acts  which  form  that  course  of  conduct,  and  which  must  be  taken  into 
consideration,  though  operating  in  derogation  of  his  own  former  deed.  The 
facts  clearly  lead  to  the  inference  that  value  was  received  for  the  conveyance 
in  1803.  (He  then  proceeded  to  observe  upon  the  facts  stated  in  the  case.) 
The  declarations  of  Hill  are  those  of  a  person  unaffected  by  any  view  of 
advantage  in  making  them.  It  may  be  said,  that  by  avoiding  the  settlement 
his  estate  (subject  to  the  mortgage)  was  enlarged ;  but  the  settlement  would 
at  all  events  be  good,  except  against  a  band  fide  purchaser.  His  advantage 
*7401  wou^  have  lain  *(if  on  either  side)  in  denying  the  receipt  of  any 

-*  money  from  Wilcocks. 
Lord  Denman  C.  J.  I  think  it  is  clear  that  there  was  no  evidence  to  go 
to  the  jury,  of  any  advance  of  money  to  John  Hill  by  Wilcocks  the  mort- 
gagee. The  settlement  of  1798  was  good,  unless  shown  to  be  void  under  the 
statute  27  Eli*,  c.  4,  and  that  could  only  be  by  legitimate  proof  that,  on  the 
subsequent  conveyance,  the  purchaser  actually  advanced  the  money.  The 
proof  here  given  amounts  at  most  only  to  declarations  by  Hill  that  he  had 
received  money  from  Wilcocks.  But  it  is  clear  that  a  person  who  has  parted 
with  his  interest  in  property  is  not  to  divest  the  right  of  another  claiming 
under  him  by  any  statement  which  he  may  choose  to  make.  The  payment 
made  by  the  brother  does  certainly  give  to  what  passed  the  appearance  of  a 
bond  fide  transaction  ;  but  even  this  it  would  be  dangerous  to  rely  upon ;  and 
it  could  be  evidence  only  by  reference  to  the  conduct  of  Hill  himself,  and  that 
not  a  part  of  his  conduct  immediately  connected  with  a  receipt  of  money  from 
the  mortgagee.  Mr.  Crowder  is  obliged  to  contend  that  the  declarations  of 
Hill  are  admissible,  as  being  those  of  a  disinterested  party ;  but  I  know  of  no 
case  which  supports  such  a  principle,  and  it  would  go  very  far  towards 
removing  the  necessity  of  evidence  being  given  on  oath.  Mere  want  of  interest, 
not  coupled  with  other  circumstances,  has  never,  as  far  as  I  know,  been  held  a 
ground  for  admitting  declarations  as  evidence ;  nor,  if  it  were  so,  is  it  clear 
that  the  party  making  these  declarations  was  without  interest  in  their  result. 
'7411       ^Littledals  J.    The  evidence  in  question  might  have  been  good 

-*  as  against  Hill  himself,  but  cannot  be  admitted  to  affect  the  interest  of 
third  persona  under  this  settlement.  For  that  purpose,  there  should  have 
been  proofs  of  an  actual  advance  of  money  by  the  mortgagee  to  Hill.  The 
payment  by  the  brother,  and  the  other  facts  proved  as  to  him,  amount  to 
nothing  more,  ultimately,  than  evidenoe  of  Hill's  declarations.  It  does  not 
follow  from  the  payment  of  100/.  that  any  further  sum  had  ever  been  advanced ; 
and  if  the  only  sum  ever  advanced  was  paid  off,  the  mortgagee  would  no  longer 
stand  in  the  situation  of  a  purchaser  for  valuable  consideration,  as  against 
whom  a  prior  voluntary  settlement  would  be  void. 

Taunton  J.  The  defendant's  case  rests,  not  upon  plain  straightforward 
evidenoe  of  money  having  been  advanced  upon  the  mortgage,  but  on  declara- 
tions made  by  a  husband  after  executing  a  marriage  settlement,  and  adduced 
for  the  purpose  of  cutting  down  the  right  acquired  under  that  settlement,  in 
favor  of  the  person  whom  he  now  treats  as  a  mortgagee  for  value.  I  am  of 
opinion  that  he,  having  parted  with  his  interest  by  the  settlement,  was  not 
competent  to  cut  down  that  settlement  by  his  declarations  afterwards  made. 
It  is  not  for  us  to  decide  what  should  have  been  the  effect  of  the  evidence  if 
admitted ;  it  is  sufficient  to  say  that,  as  the  case  stands,  there  is  no  proof, 
satisfactory  to  my  mind,  of  a  debt  due  to  Wilcocks,  or  of  any  value  given  for 
the  mortgage.  Whether  a  jury  would  have  thought  otherwise  it  is  not  neces- 
sary to  consider. 
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♦Williams  J.  I  agree  in  thinking  that  there  is  not  evidence  enough  ^n 
to  prove  that  Wilcocks  was  a  purchaser  for  value.  Whether,  after  L 
rejecting  the  evidence  which  was  inadmissible,  the  remnant  left  would  have 
been  sufficient  to  satisfy  a  jury,  it  is  not  for  us  to  say.  It  appears  to  me  that 
the  declarations  of  Hill  were  clearly  not  receivable.  Some  of  them  were  made 
on  his  examination  before  the  commissioners ;  but  I  am  not  aware  that  they 
are,  on  that  account,  distinguishable  from  the  rest.  Then,  if  we  reject  these 
declarations,  the  solitary  fact  which  remains,  of  100/.  having  been  paid  to 
Wiloocks  on  account  of  Hill,  is  not,  I  think,  sufficient  legal  evidence  of  the 
debt  insisted  upon,  to  support  this  mortgage  against  the  previous  settlement. 

Judgment  for  the  plaintiff. 


WYLDE  and  Another  v.  PORTER.     June  9. 

A  joint  and  several  promissory  note  was  signed  by  S.,  and  afterwards  by  defendant,  M 
surety  for  S.  There  was  a  subscribing  witness  to  S.'s  signature.  Defendant  being 
sued  (alone)  on  the  note,  pleaded  the  statute  of  limitations ;  and  at  the  trial  it  was 
prored,  to  take  the  case  out  of  the  statute,  that  a  person  named  8.  had  made  pay- 
ments on  the  note.  Evidence,  but  not  that  of  the  subscribing  witness,  was  offered 
to  show  that  the  name  S.  on  the  note  was  the  handwriting  of  the  party  who  mads 
the  payments : 

Held,  that  this  could  not  be  proved  without  calling  the  subscribing  witness,  and  that 
without  such  proof  there  was  no  primd  facie  case  in  answer  to  the  plea. 

Assumpsit  by  the  plaintiffs  as  payees  of  a  joint  and  several  promissory 
note  made  by  the  defendant,  and  by  John  Hoskins  Shearman,  Thoxas  Shear- 
man, and  James  Wheeler.  Pleas  :  First,  non-assumpsit ;  secondly,  the  statute 
of  limitations.  On  the  trial  before  Littledale  J.  at  the  last  Nottingham  Lent 
assizes,  the  making  of  the  note  by  the  defendant  was  proved,  and  the  only 
question  arose  upon  the  statute.  The  note  was  dated  12th  July,  1824,  and 
was  payable  on  demand.  To  take  the  case  out  of  the  statute,  the  plaintiffs 
proved  that  a  ^person  named  Thomas  Shearman  had  paid  a  part  of  the  r^io 
principal  and  interest  due  on  the  note,  within  six  years  of  the  com-  *- 
mencement  of  the  action.  The  plaintiff's  counsel  then  proposed  to  prove  that 
the  signature  of  Thomas  Shearman  to  the  note  was  in  the  handwriting  of  the 
person  who  had  made  the  payment ;  to  which  the  defendant's  counsel  objected, 
as  there  was  a  subscribing  witness  to  Thomas  Shearman's  signature  of  the  note, 
who  was  not  called.  To  meet  this  objection,  it  was  proved  that  the  signature 
"  Thomas  Shearman"  was  on  the  note  before  the  defendant  signed  it;  and 
that  the  defendant  and  Wheeler  had  executed  the  note  as  sureties  to  the  two 
Shearmans,  whose  names  were  on  the  note.  The  learned  judge  expressed  an 
opinion  that  the  evidence  did  not  show,  primd  facie,  that  the  payment  had 
been  made  by  a  party  to  the  note ;  but  he  directed  a  verdict  for  the  plaintiffs, 
giving  leave  to  move  to  enter  a  non-suit.  N.  R.  Clarke  obtained  a  rule  accord- 
ingly in  Easter  term  last. 

WhiuhurU  now  showed  cause.  The  defendant  is  not  entitled  to  dispute 
the  fact  that  Thomas  Shearman  was  a  party  to  the  note ;  and  then  the  case  is  , 
within  the  principle  of  Whitcomb  v.  Whiting,  1  Doug.  652, (a)  and  other  deci- 
sions of  the  same  class.  *  The  defendant,  having  signed  the  note  as  surety,  has, 
in  effect,  subscribed  his  name  to  a  representation  that  Thomas  Shearman  was 
indebted  ;  he  is  therefore  estopped  from  disputing  that  Shearman  was  indebted, 
or  that  he  might  act  (as  by  making  payments)  in  respect  of  the  note.  And 
his  signature,  following  that  of  Thomas  Shearman,  is  equivalent  to  a  repre- 
sentation that  *the  latter  is  genuine.  If  the  facts  do  not  amount  to  an  1*744 
estoppel,  they  are  at  least  conclusive  evidence  against  the  defendant      ^ 

(a)  See  Bew  0.  Pettet,  ante,  196. 
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The  court,(a)  stopping  N.  R.  Clarke,  who  was  to  have  supported  the  rule, 
made  it  Absolute. 

(a)  Lord  Dbnman,  C.  J.,  Littlidali,  Taunton,  and  Williams,  Js. 


The  KING  v.  The  Inhabitants  of  the  Township  of  BONDGATE  in  AUCK- 
LAND, NEWGATE  in  AUCKLAND,  and  the  Borough  of  AUCKLAND. 
June  9th. 

'  The  rated  inhabitants  of  a  district  indicted  for  non-repair  of  a  highway,  are  not  ren- 
dered competent  witnesses  for  the  defence  by  stat  64  G.  3,  c.  170,  s.  9. 

An  indictment  charged  that  the  inhabitants  of  the  townships  of  Bondgste  in  Auokland, 
Newgate  in  Auckland,  and  the  borough  of  Auckland,  in  the  parish  of  St  Andrew 
Auckland,  were  immemoriallj  liable  to  repair  a  highway  in  the  town  of  Bishop  Auck- 
land, in  the  parish  of  St.  Andrew  Auckland,  and  no  consideration  was  laid :  Held  bad, 
in  arrest  of  judgment,  as  not  showing  that  the  highway  was  within  the  defendants' 
district: 

Held,  to  be  no  objection,  that  the  inhabitants  of  the  three  townships  nere  charged 
conjointly. 

Indictment  for  non-repair  of  a  highway.  The  indictment  averred,  that 
from  time  whereof,  &c,  there  was  and  yet  is  a  certain  common,  &c,  highway 
in  the  town  of  Bishop  Auckland,  in  the  parish  of  St.  Andrew  Auckland, 
called  The  Market  Place,  used  for  all,  &c.  to  go,  &c.  into  and  from  several 
other  common,  &o.,  highways,  in  the  town  of  Bishop  Auckland  aforesaid,  in 
the  parish  of  St.  Andrew  Auckland  aforesaid  (which  last-mentioned  highways 
were  named  in  the  indictment,  hut  not  set  out  by  termini) ;  and  that  certain 
parts  of  the  same  highway  called,  &c,  situate  in  the  town,  &c,  in  the  parish, 
&c.,  (as  before)  that  is  to  say,  (the  indictment  then  set  out  several  parts  by 
*7451  *'***  term'm  ana*  Situation,  all  the  termini,  as  well  as  the  several 
J  parts  themselves,  being  laid  to  be  in  the  town  of  Bishop  Auckland,  in 
the  parish  of  St.  Andrew  Auckland,)  on,  &c,  and  continually  afterwards 
until,  &c,  in  the  town  of  Bishop  Auckland  aforesaid,  in  the  parish  of  St. 
Andrew  Auckland  aforesaid,  were  ruinous,  Ac.,  for  want,  &c. ;  and  that  the 
inhabitants  of  the  townships  of  Bondgate  in  Auckland,  Newgate  in  Auckland, 
and  the  borough  of  Auckland,  in  the  parish  of  St.  Andrew  Auckland  afore- 
said, from  time  whereof,  &c,  had  repaired,  &c,  and  still  ought,  &o. ;  and  that 
the  said  inhabitants  had  not  yet  repaired  the  same.  On  the  trial  before  Alderson 
J.,  at  the  last  Spring  assizes  for  Durham,(a)  the  defendants  called  as  witnesses 
certain  rated  inhabitants  of  the  several  townships,  who  were  objected  to  as 
incompetent  by  reason  of  interest :  and  the  learned  judge  held  their  evidence 
to  be  inadmissible.    A  verdict  of  guilty  was  found. 

Alexander  moved,  in  Easter  term  last  (April  15,)(6),  for  a  rule  to  show 
cause  why  a  new  trial  should  not  be  had,  on  the  ground  of  the  rejection  of  the 
evidence,  or  why  judgment  should  not  be  arrested.  With  respect  to  the 
evidence,  the  stat.  54  0.  3,  c.  170,  s.  9,  provides  that  no  inhabitant,  or  person 
rated  or  liable  to  be  rated  to  any  rates  or  cesses  of  any  district,  parish,  town- 
ship, or  hamlet,  shall  be  deemed  and  taken  to  be,  by  reason  thereof,  an 
incompetent  witness  for  or  against  such  district,  parish,  township,  or  hamlet, 
in  any  matter  relating  to  such  rates  or  cesses,  or  to  the  boundary  botween 
*7461  8ao^L  *di*trict>  parish,  township,  or  hamlet  and  any  adjoining  district, 
J  parish,  township,  or  hamlet.  In  Marsden  v.  Stansfield,  7  B.  &  C.  815, 
it  was  held  that  an  occupant  of  rateable  property  within  a  chapelry  was  a 
competent  witness  to  prove  the  affirmative  of  an  issue  whether  a  particular 
messuage  was  within  the  chapelry ;  and  Bayley  J.  then  put  the  decision,  not 


See  8.  G.  at  N.  P.  1  M.  ft  Rob.  287,  note  (<f). 

Before  Loan  Dibxax,  C.  J.,  Parks,  Lxitlbdali,  and  Pattbsov,  Js, 
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merely  upon  the  ground  of  its  not  being  distinctly  shown  that  the  plaintiff,  on 
the  balance  of  advantage  and  disadvantage,  was  interested  to  establish  the 
affirmative,  but  also  on  the  ground  that  the  statute  was  applicable,  the  ques- 
tion relating  to  the  rates  and  cesses  of  the  district,  and  to  the  boundary 
between  it  and  the  adjoining  district.  That  applies  to  the  present  case;  and 
the  interest  here  is  not  stronger  than  it  was  in  Marsden  v.  Stansfield,  7  B.  k 
C.  815.     In  Rex  v.  Hayman,  1  M.  &  M.  401,  and  Heudebourck  t>.  Langton, 

1  M.  &  M.  402,  note  (b),  rated  inhabitants  were  admitted  as  witnesses,  on 
questions  relating  to  the  highways,  who  were  as  much  interested  in  the  event 
as  the  witnesses  here  rejected.  It  is  true  that,  in  Ozenden  v.  Palmer,  2  B.  & 
Ad.  236,  a  rate  payer  within  a  parish  was  held  incompetent  to  prove  the 
affirmative  of  an  issue  whether  there  was  a  custom  in  that  parish  that  persons, 
whose  duty  it  was  to  amend  the  highways  in  the  parish,  should  have  the  right 
of  taking  certain  materials  from  a  close  of  the  plaintiff.  But  Lord  Tenterden's 
judgment  there  turned  on  the  particular  nature  of  the  question,  as  not  appear- 
ing properly  and  strictly  to  relate  to  rates  or  cesses  of  the  parish.  [Parke  J. 
The  language  of  that  judgment  appears  to  me  to  be  applicable  to  the  present 
case.]  Then  as  to  the  indictment.  First,  it  does  not  *show  that  the  ^ja* 
highways  are  within  the  townships  indicted,  but  only  that  they  are  *■ 
within  the  town  of  Bishop  Auckland  in  the  parish  of  St.  Andrew  Auckland. 
That  being  so,  the  indictment  is  bad  for  want  of  alleging  a  consideration  for 
the  duty  to  be  thrown  on  the  defendants ;  Rex  v.  St.  Giles,  Cambridge,  5  M. 
&  S.  260.  That  case  was  recognized  as  law  in  Rex  t>.  Ecclesfield,  1  B.  &  Aid. 
348,  (where  it  was  held  that  a  consideration  need  not  be  shown  for  a  custom 
that  the  inhabitants  of  a  district  in  a  parish  should  repair  all  roads  in  that 
district,)  and  in  Rex  v.  Machynlleth,  2  B.  &  C.  166,  which  is  a  case  closely 
resembling  the  present.  Secondly,  the  indictment  is  bad,  for  charging  three 
townships  conjointly ;  since,  if  all  be  liable,  it  is  the  separate  neglect  of  each* 
This  objection  was  taken,  but  was  not  determined  upon,  in  Rex  v.  Machynlleth, 

2  B.  &  C.  166.  [Littlbdalb  J.  I  cannot  see  that  there  is  anything  in  this 
last  objection. — Lord  Denman  C.  J.  We  will  consider  of  the  other  objec- 
tions.] Cur.  adv.  vult 

In  the  same  term  (April  17/A,)  the  court  refused  the  rule  for  a  new  trial, 
and  granted  a  rule  nisi  for  arresting  the  judgment  on  the  first  objection  to  the 
iudictment. 

Creuwell  now  showed  cause.  After  verdict,  the  court  will  support  the 
judgment,  unless  it  clearly  appear  that  the  defendants  could  not  be  liable. 
The  jury  must  have  been  satisfied  with  the  proof  of  the  liability  :  the  motion 
in  arrest  of  judgment  admits  that  all  was  proved  which  could  be  proved  on 
the  issue  joined;  and  this  is  the  principle  upon  which  the  courts  always 
refuse  an  application  for  a  new  trial  after  a  motion  in  *arrest  of  judg-  r*7ig 
ment  has  been  disposed  of.  In  the  present  case,  enough  appears  to  *- 
support  the  judgment.  The  argument  on  the  other  side  must  assume  that  the 
town  of  Bishop  Auckland  cannot  possibly  be  identical  with  the  district  con* 
sisting  of  the  townships  of  Bondgate  in  Auckland,  Newgate  in  Auckland,  and 
the  borough  of  Auckland.  Rex  v.  Oamlingay,  3  T.  R.  513,  which  may 
appear  to  be  in  favour  of  the  defendants,  is  much  shaken  by  what  fell  from 
the  court  in  Rex  v.  Knight,  7  B.  &  C.  413.  Rex  v.  Machynlleth,  2B.&C 
166,  differed  from  this  case  :  there  a  bridge  was  laid  to  be  within  two  parishes, 
Penncgoes  and  Machynlleth,  and  an  immemorial  liability,  ratione  lenurae,  was 
laid  in  the  inhabitants  of  the  parish  of  Pennegoes  and  the  inhabitants  of  the 
town  of  Machynlleth  ;  and  it  was  not  alleged  that  the  bridge  was  in  the  town 
of  Machynlleth,  nor  that  either  of  the  parishes  was  in  the  town,  or  the  town 
in  either  of  the  parishes.  Here  the  highway  is  alleged  to  be  in  the  town  of 
Bishop  Auckland,  in  the  parish  of  St.  Andrew  Auckland,  and  the  townships 
are  alleged  to  be  in  the  same  parish.  Now,  the  township  of  the  borough  of 
Auckland  may  be  considered  identical  with  the  town,  for  every  borough  is  i 
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town,  though  every  town  is  not  a  borough,  the  town  being  the  genus,  and  the 
borough  the  species;  Lit.  s.  171,  Co.  Lit.  115,  b.  [LitTledale  J-  But 
how  can  we -say  that  Auckland  and  Bishop  Auckland  are  the  same?  Are 
Wearmouth  and  Bishop  Wearmouth  the  same  ?  See  Rex  v.  Bishop  Wear* 
mouth,  5  B.  &  Ad.  942.]  Still  this  indictment  may  be  supported  after 
verdict.  The  highway  appears  to  be  in  the  parish  of  St.  Andrew  Auckland. 
Now  there  is  nothing  to  prevent  tho  court  from  assuming  that  the  three 
*74<)1  townships  make  up  the  whole  parish.  "  If  a  *matter  be  alleged  in 
J  parochih,  it  shall  be  intended  in  law,  that  it  containeth  no  more  towns 
than  one,  unless  the  party  doth  show  the  contrary ;"  Co.  Lit.  125,  b.  On 
the  same  principle,  the  three  townships,  which  alone  are  here  mentioned, 
shall  be  intended  to  be  the  only  townships  in  the  parish.  [Littlbdale  J. 
Even  if  Lord  Coke  be  right,  where  only  one  town  is  in  question,  you  get  at 
large  as  soon  as  you  come  to  the  plural  number.]  It  is  a  common  form  to 
allege  that  there  are  many  vills,  each  of  which  repairs  its  own  roads.  If  this 
indictment  had  alleged  that  there  were  many  townships,  and  that  three  repaired 
their  own  roads,  it  might  have  been  bad ;  but  here  only  three  are  mentioned. 
Suppose  the  allegation  of  the  immemorial  liability  were  struck  out ;  it  is  clear, 
from  Lord  Coke's  authority,  that  this  would  be  understood  to  be  a  liability 
charged  on  the  whole  parish. 

Alexander  and  W.  JB.  Walton,  in  support  of  the  rule,  were  stopped  by  the 
court. 

Lord  Denman  C.  J.  It  is  impossible  not  to  see  that  the  indictment,  here, 
was  intended  to  charge  a  liability,  which  was  not  to  be  the  ordinary  one. 
The  court  can  decide  nothing  by  way  of  inference. 

Lettledalz,  Taunton,  and  Williams  Js.  concurred.      Rule  absolute. 


*7Wi  *DOE  on  the  joint  Demise  of  BARBARA  POOLE  and  ELIZABETH 
/0UJ  POOLE  v.  ERRINGTON.     June  dth. 

A  count  la  ejectment,  laying  a  joint  demise  by  two,  is  not  supported  by  proving  the  two 
to  be  entitled  as  tenants  in  common. 

The  judge  at  nisi  prius  having  refused,  on  this  objection  being  taken,  to  amend  the 
record  by  altering  the  demise,  and  the  plaintiff  having  thereupon  been  nonsuited, 
this  court  would  not  allow  the  propriety  of  the  refusal  to  be  discussed  in  bank. 

Ejectment  for  lands  in  Northumberland.  The  declaration  was  on  a  joint 
demise  by  Barbara  Poole  and  Elizabeth  Poole.  On  the  trial  before  Taunton 
J.  at  the  last  Spring  assizes  for  Northumberland,  the  plaintiffs  claimed  as 
devisees  under  the  will  of  William  Ord,  by  which  the  lands  in  question  were 
given,  devised,  limited,  bequeathed,  and  appointed  "  unto  and  to  the  use  of 
my  dear  wife  Elizabeth  Ord  for  and  during  the  term  of  her  natural  life ;  and 
from  and  after  her  decease,  unto  and  for  the  use  of  my  nieces  Barbara  Poole 
and  Elizabeth  Poole,  their  heirs,  executors,  administrators,  and  assigns,  for 
ever,  as  tenants  in  common,  and  not  as  joint  tenants."  Elizabeth  Ord  died 
before  this  action  was  brought.  The  counsel  for  the  defendant  urged  that  the 
plaintiff  must  be  non-suited,  on  the  ground  that  tenants  in  common  could  not 
join  in  a  demise  in  ejectment.  The  counsel  for  the  plaintiff  applied  to  the 
learned  judge  to  have  the  record  amended,  by  inserting  several  demises, 
or  striking  out  the  name  of  one  of  the  lessors ;  but  his  lordship  refused  to 
amend,  saying  that  he  considered  that  the  nature  of  the  lessors'  title  was  a 
question  affecting  the  merits  of  the  case  :  and  the  plaintiff  was  non-suited. (a) 
*~511  *n  Hilary  term  last,  Coltman  obtained  a  *rule  to  show  cause  why  the 
J  non-suit  should  not  bo  set  aside,  and  a  new  trial  had. 

(a)  See  the  ease  at  N.  P.  in  1  Mo.  &  Rob.  348.  Upon  cause  being  shown  against  the 
present  rule,  Lord  Denman,  G.  J.f  intimated  that  the  refusal  of  the  learned  judge,  at 
nisi  prius,  to  amend,  was  not  to  be  made  the  subject  of  disoussiou  in  bank. 
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CressweU  (with  whom  were  Alexander  and  W.  H.  Watson)  now  shewed 
cause.  Tenants  in  common  cannot  join  in  a  demise  in  ejectment.  They  hold 
by  several  titles,  and  not  a  joint  title ;  Littleton,  s.  292  ;  or,  as  it  is  expressed 
by  Lord  Coke,  by  one  title  and  by  several  rights;  Go.  Lit.  189,(a).  Now,  the 
nominal  plaintiff  in  ejectment  recovers  upon  the  title  or  right  of  the  party 
making  the  fictitious  demise ;  therefore,  if  that  party  do  not  possess  the  title, 
and  right,  the  plaintiff  cannot  recover  at  all.  Here  no  such  title  exists,  as 
that  of  Barbara  Poole  and  Elizabeth  Poole.  Supposing  the  plaintiff  to 
obtain  a  verdict  here,  what  title  will  be  established  ?  what  will  be  the  interest 
in  virtue  of  which  the  sheriff  will  execute  the  judgment  ?  Joint  tenants, 
having  a  single  title,  join  in  the  demise  in  ejectment,  and  the  judgment  is  in 
favour  of  the  single  title.  So  parceners  may  join ;  because  any  number  of 
parceners  constitute  a  single  heir.  This  shows  why,  if  two  tenants  in  common 
be  disseised,  "  they  must  have  two  assises,  and  not  one  assise ;  for  each  of 
them  ought  to  have  one  assise  of  his  moiety,  &c.  And  the  reason  is,  for  that 
the  tenants  in  common  were  seised,  &c.,  by  several  titles.  But  otherwise  it  is 
of  joint  tenants ;  for  if  twenty  joint-tenants  be,  and  they  be  disseised,  they 
shall  have  in  all  their  names  but  one  assise,  because  they  have  *not  but  p^ro 
one  joint  title ;"  Litt.  s.  311.  So  tenants  in  common  must  distrain  *- 
separately  for  rent,  Ac.,  reserved,  if  the  thing  reserved  be  capable  of  division(o) : 
for  each  tenant  in  common  has  a  distinct  reversion.  If  it  be  urged  that 
tenants  in  common  may  join  in  a  real  lease,  and  that  they  may  therefore  be 
alleged  to  join  in  a  fictitious  demise,  the  answer  is,  that  parties  with  different 
titles  may  join  in  a  real  lease,  but  that  the  titles  do  not,  in  themselves, 
constitute  a  single  title  to  land.  In  Bailer's  Nisi  Prius,  B.  3,  c.  2,  p.  107., 
the  same  doctrine  is  expressly  laid  down ;  Moore  v.  Fursden,  1  Show.  342 ; 
and  see  Heatherley  dem.  Worthington  v.  Weston,  2  Wils.  232  ;  is  to  the  same 
effect ;  and  so  are  the  opinions  of  three  Justices  of  the  King's  Bench  against 
one,  in  Mantle  v.  Wollington,  Cro.  Jac.  166. ;  and  the  samo  principle  is 
recognised  in  Morris  v.  Barry,  1  Wils.  1.     One  tenant  in  common  might 

{rove  a  good  title;  the  other  might  fail.  Neither  could  demise  an  entirety, 
n  Boner  v.  Juner,  1  Ld.  Raym.  726,  it  was  held  at  nisi  prius,  by  Holt  C.  J., 
that  coparceners  might  join  in  ejectment :  that  rests  on  the  ground  before 
shown.  In  Roe  dem.  Boper  v.  Lonsdale,  12  East.  89,  one  of  several  joint 
tenants  recovered  on  his  single  demise :  that  was  decided  on  the  ground  that 
the  demise  was  a  severance  of  the  joint  tenancy.  Upon  the  same 
principle,  it  was  held,  in  Doe  dem.  Marsack  v.  Read,  12  East,  57.,  that  the 
plaintiff  might  recover  on  the  several  demises  of  two  joint  tenants.  In 
♦that  case  Sir  Vicary  Gibbs,  then  attorney-general,  said,  as  amicus  p^to 
curias,  that  "  the  rule  was  formerly  considered  to  be,  though  he  had  L 
never  heard  any  reason  assigned  for  it,  that  in  laying  demises  in  ejectment, 
tenants  in  common  must  sever,  joint  tenants  must  join,  and  parceners  might 
either  join  or  sever,  but  if  joint  tenants  might  sever,  it  seemed  difficult  to 
say  why  tenants  in  common  might  not  join,  as  each  might  still  be  taken 
to  have  demised  according  to  his  legal  interest."  The  rule  there  suggested 
was,  at  any  rate,  inaccurate  as  to  joint  to  tenants ;  for  the  cases  cited  show 
that  they  may  sever  :  but  they  then  recover  as  tenants  in  common,  the  sever- 
ance having  converted  the  joint  tenancy  into  a  tenancy  in  common.    And  this 


(a)l 
rights,  i 


This  expression  appears  to  refer  to  a  ease  where  parties  hold  by  independent 
i,  originating  in  the  same  title,  as  in  the  present  case.  8uoh  independent  rights 
would,  of  oourse,  be  sutyeot  to  the  same  arguments  as  the  independent  titles  of  any 
other  tenants  in  common.  Lord  Coke  goes  on  to  say,  that  "joint  tenants  have  one 
joint  freehold,  and  tenants  in  common  have  several  freeholds." 

(b)  See  Co.  Litt  197,  a,  b,  Lit  s.  817,  and  Lord  Coke  there,  Co.  Lit.  198,  b;  Har- 
rison v.  Barnby,  6  T.  R.  246.  Contra,  as  to  distress  damage  fesant,  Culley  v.  Spear- 
man, 2  H.  fil.  886,  overruling  Willis  v.  Fletcher,  Cro.  Elis.  680. 
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shows  the  reason  of  the  rule,  that  tenants  in  common  must  sever :  for  they 
cannot  become  joint  tenants  by  joining. 

CoUman  and  Ingham  in  support  of  the  rule.     The  action  of  ejectment  has, 
for  a  long  time,  been  merely  a  fictitious  method  of  trying  the  title  of  the 
lessor.    Formerly,  it  was  a  proceeding  in  which  the  actual  state  of  facts 
appeared  in  the  declaration ;  and  then,  no  doubt,  the  declaration  was  subject 
to  all  the  rules  relating  to  variances  in  the  evidence.    The  amendment  having 
been  refused  at  the  trial,  the  lessors   of  the  plaintiff,  should  this  rule  be 
discharged,  will  be  in  a  situation  of  much  hardship ;  for,  if  this  had  been,  as 
formerly,  a  proceeding  founded  upon  an  actual  lease  to  the  plaintiff,  the 
variance  between  the  declaration  and  the  lease  would  certainly  have  been  cured 
bj  amendment  at  nisi  prius.     There  can  be  no  doubt  that  tenants  in  common 
may  join  in  a  real  lease ;  and,  had  such  a  lease  been  made,  it  must  have  been 
^541  described  as  a  lease  by  the  *two.     In  Treport's  case,  6  Rep.  14,  b., 
■■  ejectment  was  brought  on  a  lease  by  indenture,  actually  executed  by 
tenant  for  life  and  remainder-man  in  fee ;  and  it  was  held  that  this  could  not 
be  declared  upon  as  a  lease  by  the  two  parties  so  interested :  in  Mantle  v. 
Wbllington,  Cro.  Jao.  166,  there  may  have  been  a  real  lease,  subject  to  some 
objection  of  the  same  kind.     It  was  once  held  that  two  coparceners  could  not 
join  in  ejectment,  Milliner  v.  Robinson,  Moore  682,  pi.  939 ;  but  this  case 
was  over-ruled  in  Boner  v.  Juner,  1  Ld.  Raymond,  726 ;  and  it  is  said  in  Co. 
Lit.  200,  b.,  that  "  coparceners  may  both  infeoft  and  release,  because  their 
wish  to  some  intents  is  joint,  and  to  some  several."    In  Doe  dem.  Gill  v. 
Pearson,  6  East,  173,  a  single  coparcener  recovered  her  own  share  in  ejectment 
on  her  own  single  demise :  yet,  if  the  rule  as  to  variance  in  title  had  prevailed, 
the  declaration  could  not  have  been  supported  by  a  proof  of  the  title  as  coparce- 
ner; and  the  same  remark  is  applicable  to  Roe  dem.  Roper  v.  Lonsdale,  12  East, 
39,  and  Doe  dem.  Marsack  v.  Reid,  12  East,  57.     In  Doe  dem.  Lulham  v.  Fenn, 
3  Campb.  190,  there  were  three  several  demises  by  three  single  persons,  of  whose 
title  the  only  evidence  was,  that  the  defendant  had  accepted  a  joint  lease  from 
them;  and  the  plaintiff  recovered.    In  Doe  dem.  Shore  v.  Porter,  3  T.  R.  13, 
the  administrator  of  a  tenant  from  year  to  year  appeared  in  the  declaration  to 
have  demised  for  seven  years ;  and  it  was  held  that  the  title  supported  the 
demise  laid :  and  in  Denn  dem.  Burgee  v.  Purvis,  1  Burr.  326,  a  declaration 
*7551  *°  eJectment  was  f°r  a  moiety ;  but  the  *lessor  appeared  in  evidence  to 
**  be  entitled  to  a  third  part  only ;  and  this  was  held  not  to  be  a  variance. 
These  cases  show  that  strictness  in  proof  of  the  title  laid  is  no  longer  required. 
Lord  Denman  0.  J.    When  the  motion  was  made  in  the  present  case,  I 
thought  that  there  had  been  some  alteration  in  the  old  law  on  this  point ;  but 
it  is  clear  that  the  ancient  rule  which  originally  prevailed  in  action's  of  efectione 
firm*,  continued  in  force  after  the  proceeding  had  become  fictitious  :  and  there 
is  good  reason  for  this.    Were  it  otherwise,  titles  of  any  kind,  however 
unconnected,  might  be  joined  in  a  demise. 

Littledalb  J.  The  old  law  certainly  was,  that  in  all  real  actions  tenants 
in  common  must  sever,  and  that  in  personal  actions  they  must  join. (a)  In 
mixed  actions  they  were  to  sever.  (6)  I  do  not  see  that  the  fictitious  nature  of 
this  proceeding  suggests  any  reason  for  departing  from  the  rule.  It  is  laid 
down,  as  now  insisted  upon  by  the  defendant,  in  Suiter's  Nisi  Prius,  B.  8,  ch. 
2,  p.  107. 

Taunton  J.  There  is  an  authority  in  favour  of  the  defendant,  which  has 
not  been  mentioned,  Blachasper's  oase,  cited  from  Noy,  in  Lord  Hale's  MSS., 
Noy,  13. (c)   The  fictitious  action  of  ejectment  appears  to  be  more  ancient  than 


(*)  8m  Littleton,  as.  814,  816,  816. 
lb)  Bee  Curtis  v.  Bourn,  2  Mod.  61. 

(e)  Hargrave's  note  (7),  to  Co.  Lit!  46,  a.  But,  quotrt,  whether  any  decision  appears 
iaNoy'a  report? 
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Mr.  Coltman  supposes.  The  Tear  Book  of  7  Ed.  4,  *fol.  6,  (cited  by  m„ 
Mr.  Selwynin  his  Nisi  Prius)  Ejectment,  I.  p.  692,  (ed.  8, 1,  831.)(a)  «-  '00 
shows  that  the  term  was  recovered  by  the  judgment,  at  some  time  between  the 
sixth  year  of  Richard  the  Second  and  the1  seventh  year  of  Edward  the  Fourth. 
This  form  of  ^judgment  introduced  the  proceeding  in  which  the  actual  rr-r, 
parties  were  fictitious.  The  exact  commencement  of  this  we  do  not  *■ 
know  :  it  certainly  was  earlier  than  the  beginning  of  the  eighteenth  century. 
A  case  in  Cro.  Eliz.  p.  21,  Webb  v.  Nect,  Trin.  T.  25  Eli*.  (1583),(6)  leads  me 

(a)  See  Reeves's  History  of  the  English  Law,  vol.  8,  ch.  15,  p.  29;  oh.  22,  p.  890; 
vol.  4,  oh.  27,  p.  164,  (ed.  2, 1787.)  The  result  of  the  authorities  collected  by  the  learned 
authors  seems  to  be  as  follows : — 

In  East.  T.  6  R.  2,  the  whole  court  assented  to  a  remark,  that  ejection*  firma  is 
nothing  but  an  action  of  trespass  in  its  nature,  and  that  the  plaintiff  shall  not  recover 
his  term  which  is  to  come,  any  more  than,  in  trespass,  a  man  shall  recover  damages 
for  a  trespass  not  done,  but  to  be  done ;  but  he  must  bring  an  action  of  covenant  at 
common  law  to  recover  his  term :  Fits.  Ab.  Ejectione  Firmse,  2.  From  this  it  may  per- 
haps be  inferred  that,  at  that  time,  an  attempt  had  been  made  to  recover,  in  this  action, 
either  the  actual  term,  or  damages  to  cover  the  loss  of  the  whole  term,  including  the 
part  unexpired. 

East.  T.  7  Ed.  4,  (Year  B.  Hil.  6  E.  4,  f.  10.  East.  7  E.  4,  f.  5.)  A  husband  being 
seised  in  right  of  his  wife,  and  husband  and  wife  having  made  a  lease,  the  husband 
alone,  in  the  wife's  life,  sued  the  lessee  in  debt  for  rent  arrear ;  and  the  question  was, 
upon  a  plea  in  abatement,  whether  he  could  so  sue.  In  the  course  of  tbe  argument, 
Catesby  (counsel)  used  the  following  illustration : — Of  those  things  which  are  personal, 
and  when  the  thing  is  to  be  recontiuued  [et  quant  It  chose  est  reeontinue  il  e»t  pur  aver 
continuance,]  in  such  cases  the  writ  must  be  in  the  names  of  the  two.  As  if  lease  be 
made  to  husband  and  wife,  and  they  be  ejected,  if  they  will  bring  writ  de  ejections 
firmed,  in  that  case  the  writ  must  be  in  tbe  names  of  the  two,  because  they  are  to 
recover  their  term,  the  which,  when  recovered,  is  a  thing  which  shall  have  continuance 
to  the  end  of  the  term.  Afterwards,  Fair/ax  (counsel)  said,  in  answer,  in  some  ease  it 
shall  be  so,  and  in  some  case  not;  for,  if  the  term  be  expired,  the  writ  shall  be  in  the 
name  of  the  husband  alone,  for  that  he  alone  is  to  recover  damages,  which  the  wife 
cannot  have  in  common  with  the  husband,  &c. ;  but  if  the  term  be  not  expired,  the 
writ  shall  be  in  both  their  names,  for  that  they  are  to  recover  their  term  to  come,  which 
the  wife  may  have  after  the  death  of  the  husband.  For  he  (Fairfax)  said  expressly, 
that  in  ejectione  firmce  and  quare  ejecit  infra  terminum,  if  the  term  be  not  expired,  tbe 
plaintiff  shall  recover  his  term  and  damages  for  the  time  that  the  other  has  occupied. 
Here  both  sides  appear  to  assume  that  the  judgment  is  to  be  for  a  recovery  of  the 
term  itself. 

Jenkins,  cent.  2d,  ca.  26,  p.  67,  "  If  the  plaintiff  prevailed  in  a  writ  of  ejectione  firma 
in  the  time  of  Rich.  2,  he  recovered  only  damages,  and  not  the  possession  of  the  land: 
but  in  14  H.  7,  the  judges  of  that  term  adJuJged  (which  is  the  law  at  this  day,)  that 
if  the  plaintiff  prevails  iu  such  action,  he  shall  recover  the  possession  of  the  land,  if  his 
term  be  not  expired ;  if  it  be  elapsed,  he  shall  recover  damages."  The  record  in  Ras- 
tell's  Entries,  Ejectione  Firmed,  8,  (dated  East.  T.  14  Hen.  7,)  p.  252  b,  263  a,  ed.  1596, 
is  supposed  by  Mr.  Reeves,  (voL  4,  p.  165,)  to  be  the  record  of  the  oaae  referred  to  by 
Jenkins. 

It  seems,  however,  that  the  date  of  this  ohange  has  for  a  long  time  been  a  matter  of 
dispute.  Fitzherbert  (N.  Brev.  Ejeotione  Firmsa,  220,  H.)  says,  "  In  this  writ  he  shall 
recover  his  term  again,  if  the  term  be  not  ended  ....  And  anno  14  Hen.  7,  in  tf«- 
tione  firmcc  brought  against  a  stranger,  the  plaintiff  had  judgment  to  recover  his  term, 
and  thereupon  the  defendant  brought  a  writ  of  error,  and  the  judgment  was  affirmed, 
and  execution  awarded  for  the  plaintiff.  And  17  H.  8,  such  judgment  was  given  in  the 
Common  Pleas,  that  he  should  recover  his  term  and  his  damages."  It  appears  to  have 
been  made  a  question,  after  6  R.  2,  and  before  7  Edw.  4,  whether  the  tenant  should 
recover  his  term,  or  damages  only,  in  tjectione  firmx ;  Tear  B.  33  H.  6,  f.  42.  Per 
Hussey,  (C.  J.  of  K.  B.)  Year  B.  Mich  21  E.  4,  f.  11,  in  quare  ejecit  infra  termwtm, 
ejectione  firmcc,  and  ejeotment  de  gara\  a  man  is  to  recover  the  possession  and  his 
damages  also.  In  Lord  Hale's  note  (a)  upon  the  passage  cited  from  Fitzherbert,  (N.  B. 
220,  HJ  it  is  said,  "Dyer  said  that  before  14  H.  7,  the  judgment  was  only,  that  the 
plaintiff  should  recover  his  term :  Dyer,  18."  The  reference  to  Dyer  U  inaccurate, 
see,  further,  Mr.  Harvey's  argument  in  Fairclaim  dem.  Fowler  v.  Shamtitle,  $  Bar. 
1292.    Also  the  old  Natura  Brevium,  f.  135. 

(b)  From  the  remarks  of  Keeling,  J.  in  Keyee  v.  Bredon,  1  Keb,  705,  it  seems  that, 
in  16  Car.  2,  the  practice  of  trying  titles  by  ejeotment  was  recent;  and  the  case  itself 
■hows  that  the  adores  fabulce  were  not  there  fiotitiou  a 
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to  infer  the  existence  at  that  time  of  the  action  of  ejectment,  as  a  mode  of 
trying  the  title  of  the  lessor  of  the  plaintiff. 
Williams  J.  concurred.  Bale  discharged. 


*7*sn  *D0E  on  the  several  Demises  of  FLEMING  and  Others  v.  FORD 
'OOJ  and  Another.     June  10th. 

The  date  of  the  chirograph  of  a  fine  was  two  days  later  than  the  day  of  the  first  procla- 
mation, both  days  being  in  the  same  term ;  three  other  proclamations  were  duly 
made  in  the  three  following  terms :  Held,  to  be  a  good  fine  with  proclamations. 

This  was  an  action  of  ejectment,  which  was  referred,  under  a  judge's  order, 
to  the  arbitration  of  a  barrister.  The  arbitrator  awarded  in  favour  of  the 
defendants,  and  ordered  the  action  to  be  discontinued,  and  found  the  following 
facts  specially: — Robert  Stafford,  through  whom  the  defendants  claimed, 
being  a  disseisor  in  possession  of  the  premises,  levied  a  fine  of  them  to  David 
Williams,  in  the  Common  Pleas  at  Westminster,  aur  cognizance  de  droit  come 
ceo.  The  chirograph  set  forth  the  date  of  the  final  agreement,  as  in  three 
weeks  of  the  Holy  Trinity,  9  G.  4. ;  which  date  was  found  to  be  on  the  23d 
of  Juno.  The  first  proclamation  was  made  on  the  21st  day  of  June,  in  Trinity 
term  in  the  same  year ;  and  the  other  three  proclamations  were  made  respec- 
tively in  the  succeeding  Michaelmas,  Hilary,  and  Easter  terms.  The  arbi- 
trator further  found,  that  he  made  his  award  upon  the  assumption  and  sup- 
position that  the  fine  was  duly  levied,  the  proclamations  duly  made,  and  the 
fine  a  good  and  valid  fine  with  proclamations,  levied  by  a  disseisor  having  a 
tortious  fee,  and  not  avoided  by  any  actual  entry  before  the  action  of  ejectment 
was  brought;  adding,  that  if  he,  the  arbitrator,  had  not  so  supposed  and 
assumed,  he  should  have  awarded  in  favour  of  the  lessors  of  the  plaintiff.  In 
Hilary  term  last,  Follett  obtained  a  rule  to  show  cause  why  the  award  should 
*7591  not  ^  ^  a8^e>  an<*  a  yer<tt0t  be  entered  for  the  ^plaintiff ;  or  why 
J  the  matters  in  dispute  should  not  be  referred  back  to  the  same  arbi- 
trator, on  the  ground  that,  upon  the  facts  stated  in  the  award,  the  arbitrator 
should  have  found  for  the  plaintiff;  and  that  the  fine  was  not  properly  levied. 
The  deputy  proclamator  of  fines  in  the  Common  Pleas  certified  (and  also  made 
affidavit)  that  he  had  held  the  office  for  eight  years  last  past,  and  had,  during 
that  time,  been  the  officer  to  make  proclamations  on  all  fines  levied  in  the 
Common  Pleas,  and  that  he  was  employed  in  the  office  during  twenty-six 
years  previously ;  that  he  was  personally  well  acquainted  with  the  manner  in 
which  proclamations  had  been  made  on  all  fines  levied  in  the  Court  of  Com- 
mon Pleas  during  the  thirty-four  years ;  and  that,  during  all  that  period,  the 
uniform  practice  had  been  to  proclaim  two  fines  in  each  term,  for  and  in  the 
name  of  all  the  fines  engrossed  in  or  as  of  that  term,  ai  d  to  proclaim  the  same 
two  fines  in  the  three  next  succeeding  terms;  and  that,  in  making  such  pro- 
clamations, no  regard  had  been  had  to  the  returns  of  the  writs  of  covenant,  or 
to  the  days  or  times  when  the  fines  were  engrossed  or  considered  to  be  engrossed, 
but  only  to  the  terms  of  which  the  fines  were  engrossed  or  considered  so  to  be ; 
and  that  the  first  proclamation  upon  more  than  four  fifths  of  all  the  fines  levied 
during  the  thirty-four  years  had,  in  point  of  fact,  been  made  before  the  fines 
were  engrossed,  and  before  the  time  when,  by  relation,  they  were  considered 
to  be  engrossed ;  and  he  further  certified  that  he  had  examined  the  documents 
in  the  office  for  the  period  of  between  fifty  and  sixty  years  back,  to  ascertain 
the  manner  in  which  proclamations  were  made  on  fines  levied  before  he  came 
into  the  office;  and  found  that  the  proclamations  during  all  the  last-men- 
•7601  ^one^*  period  were  made  in  the  manner  before  stated;  and  that  it  had 
J  always  been  considered  sufficient  to  make  the  first  proclamation  at  any 
time  during  the  term  of  which  the  fine  was  engrossed,  and  the  other  three 
the  three  next  succeeding  terms. 
Vol.  XXVHF.— 28 
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Tomlinton  showed  cause  in  this  term,  May  30th.(a)  The  objection  to  the 
proclamation  will  rest  upon  the  words  of  stat.  4  H.  7,  o.  24.,  which  enacts 
that  after  the  engrossing  of  every  fine,  the  same  fine  be  openly  and  solemly 
read  and  proclaimed  in  the  same  term,  and  in  three  terms  then  next  following 
the  same  engrossing,  at  four  several  days  in  every  term.  By  stat.  31  El.  c.  2., 
the  number  of  proclamations  is  abridged ;  and,  after  recital  of  stat.  4  H.  7,  c 
24.,  it  is  enacted,  that  every  fine  with  proclamations  shall  be  proclaimed  only 
four  times;  that  .is  to  say,  once  in  the  term  wherein  it  is  engrossed,  and  once 
in  every  of  the  three  terms  holden  next  after  the  same  engrossing.  The  date 
of  the  engrossing  is,  in  fact,  the  date  of  the  chirograph,  which  is  the  date  of 
the  return  of  the  writ  of  covenant.  Now,  the  statute  of  Elizabeth  does  not 
expressly  direct  that  the  first  proclamation  shall  be  after  the  engrossing.  It 
does,  indeed,  recite  the  statute  of  Henry  7.,  which  contains  such  an  express 
direction ;  but  the  recital  in  the  statute  of  Elizabeth  does  not  in  terms  repeat 
that  part  of  the  statute  of  Henry  7. ;  for  the  words  are,  "  Whereas  the  statute, 
&o.,  hath  ordained,  That  every  fine  to  be  levied  with  proclamations  in  the 
King's  Court,  &c.,  should  be  proclaimed  in  the  same  court  that  term  in  which 
it  is  engrossed,  and  in  three  terms  then  next  following,  at  four,  *&o."  r**a\ 
If  the  question  were  new,  there  might,  perhaps,  be  some  difficulty  ■» 
in  contending  that  the  regulation  respecting  the  first  of  the  four  fines  was  to 
be  other  than  the  previous  regulation  respecting  the  first  of  the  sixteen.  Bat 
the  words  of  the  statute  of  Elizabeth  are  at  any  rate  not  so  inflexible  as  to 
prevent  the  court  from  accommodating  it  to  the  actual  practice  of  the  Common 
Pleas.  The  proclamations  are,  in  fact,  now  a  mere  form.  If  the  one  day 
fixed  upon,  in  each  term,  for  proclaiming  all  the  fines,  were  earlier  than  the 
last  general  return  day,  the  proclamation  would,  in  all  cases  where  the  writ 
was  returnable  on  the  last  return  day,  necessarily  be  of  a  day  earlier  than  the 
day  of  the  return  of  the  writ,  and  therefore  earlier  than  the  engrossing. 
Probably  the  greater  number  of  fines  are,  in  fact,  levied  in  the  vacation,  and 
the  writ  of  covenant  is  in  such  cases  returnable  on  the  last  general  return  day 
of  the  preceding  term ;  and  consequently  the  concord,  engrossing,  Ac.,  are 
dated  as  of  that  day.  In  all  such  oases  the  proclamation  must  necessarily 
precede  the  engrossing.  And  this  practice  is  sanctioned  by  the  rules  of  courts 
of  equity.  Thus  in  Short  v.  Wood,  1  P.  Wms.  470 ;  money  was  directed  to 
be  laid  out  in  land,  to  be  settled  on  a  woman  for  life,  remainder  to  her  son  in 
tail,  remainder  to  the  son  in  fee,  and,  until  the  purchase  of  land,  the  interest 
to  go  as  the  profits  of  the  land ;  and  the  mother  and  son  brought  a  bill  to  hare 
the  money  paid  to  them.  The  Lord  Chancellor  (Parker)  said  that,  if  there 
had  been  a  remainder  which  could  not  have  been  barred  without  a  recovery, 
then,  inasmuch  as  the  tenant  in  tail  might  die  before  such  recovery  suffered, 
or  might  die  in  vacation,  when  a  recovery  could  not  be  suffered,  the  court  would 
not  have  decreed  the  payment  to  the  tenant  *in  tail,  but  would  have  rvrfn 
deereeed  the  purchase  and  settlement,  in  order  that  the  chance  of  the  *• 
remainder-man  might  be  preserved ;  but  that  in  the  then  case,  the  son,  having 
the  immediate  remainder  in  fee,  might  bar  the  limitations  by  a  fine  only,  which 
fine  might  be  levied  in  vacation  time  as  well  as  term ;  and  it  would  be  vain 
for  equity  to  decree  a  settlement  which,  the  same  moment  it  was  made,  might 
be  out  off:  and  the  payment  of  the  money  was  decreed.  And  this  is  now 
recognised  in  books  of  Chancery  practice,  as  the  practice  of  the  court.  [Taun- 
ton J.  In  Lord  Coke's  Readings  on  Fines,  it  is  said,  Law  Tracts,  p.  228. 
(First  Reading  on  Fines),  ed.  17o4.  "  A  fine  is  engrossed,  and  is  said  to  be 
engrossed,  when  the  chirographer  has  made  the  indentures  of  the  fine,  and 
deSvered  them  to  the  parties,  to  whom  the  commission  was  made.  Note  ;— 
Yet  a  fine,  before  it  be  engrossed,  is  a  perfect  record,  and  may  be  executed."] 
In  Comyns's  Digest,  Fine,  (H.  2.)  it  is  said,  "  If  a  fine  was  acknowledged  in 
Hilary  term,  and  recorded  in  Easter,  it  may  be  pleaded,  quidamfiatM  at  letavti 
(a)  Before  Loan  Dikmaj,  C.  J.,  Littlidalb,  Taohtox,  and  Wziuami  Je. 
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termino  Sancti  Eilarii;  for  it  was  a  fine  before  the  engrossing."  [Tauhton 
J.  referred  to  Crompton's  Case,  3  Dyer,  254.  a.  pi.  104.](a)  The  practice 
respecting  the  amendment  of  fines  shows  that  the  court  considers  the  pro- 
ceeding mere  matter  of  form.  If  the  practice,  as  sworn  to,  be  incorrect,  it  is, 
on  the  one  hand,  not  worth  while  to  correct  it  now,  the  assurance  being  entirely 
altered  by  stat.  3  &  4  W.  4,  c.  74. ;  and,  on  the  other  hand,  there  would  be 
much  mischief  produced,  by  the  danger  in  which  existing  titles  would  be 
placed.  No  practising  conveyancer  ever  thinks  of  enquiring  into  the  days  of 
the  engrossment  and  first  proclamation  of  a  fine. 

•7631  *Follett  contra.  The  passage  cited  on  the  Bench  from  Coke's  Readings 
J  on  Fines  shows  that  the  date  of  the  engrossing  is  the  same  thing  as  the 
date  of  the  chirograph.  In  Cruise's  Digest,  tit.  35,  c.  2,  s.  68,  vol.  v.  p.  84, 
(3d  ed.  1824,)  it  is  said,  "  With  respect  to  the  time  when  a  fine  is  completed, 
Lord  Coke,  in  his  comment  on  the  statute  De  Modo  levandi  Fines,  2  Inst.  517, 
says — '  A  fine  is  said  to  be  levied  when  the  writ  of  covenant  is  returned,  and  the 
concord  and  the  King's  silver  duly  entered ;  this  maketh  the  land  to  pass,  and 
from  this  shall  the  year  and  the  day  be  accounted,  albeit  the  fine  be  engrossed 
afterwards.' "  And  in  s.  6  *,  "  When  the  mode  of  levying  a  fine  by  first 
acknowledging  the  concord,  then  suing  out  an  original  writ,  and  paying  the 
King's  silver,  was  allowed  a  different  manner  of  expressing  the  rule  laid  down  by 
Lord  Coke  was  adopted ;  for  the  fine  was  said  to  be  completed  upon  the  entry  of 
the  King's  silver,  provided  it  was  previously  acknowledged."  In  Sheppard's 
Touchstone,  p.  3,  it  is  said,  "  There  are  indentures  made  by  the  chirographer,  and 
delivered  to  the  party  to  whom  the  conusance  is  made,  which  is  called  the  en- 
grossing of  a  fine,  for  then  a  fine  is  said  to  be  engrossed,  when  the  chirographer 
makes  the  indentures  of  the  fine,  and  doth  deliver  them  to  the  party  to  whom  the 
conusance  is  made."  It  is  clear  that  the  engrossing  never  could  take  place 
before  the  date  of  the  return  of  the  writ  and  of  the  final  concord.  Lord  Coke 
says  that  the  engrossment  may  be  made  afterwards  :  the  fine,  however,  cannot 
properly  be  said  to  be  complete  till  the  engrossment.  The  words  of  stat.  1 
Rich.  3,  c.  7,  s.  l,are,  "  after  the  engrossing  of  every  fine;"  from  which  the 
words  of  stat.  4  H.  7,  c.  24,  are  taken.  The  statute  of  Elizabeth  cannot  be 
*7ft41  understood  to  have  made  any  alteration*  in  this  respect :  it  merely  dimi- 
-*  nisbes  the  number  of  proclamations.  The  practice  of  the  officers  of  the 
Common  Pleas  cannot  repeal  express  enactments  of  a  statute.  This  court,  id. 
Doe  dem.  Jones  v.  Harrison,  8  B.  &  Ad.  764,  appeared  to  consider  a  compli- 
ance with  the  statute  respecting  Welsh  fines,  84  4  85  H.  8,  c.  26,  s.  41,  as 
essential ;  and  they  intended  from  the  record  that  the  statute  had,  in  fact,  been 
complied  with.  [Littledale  J.  If  the  record  be,  that  the  fine  was  proclaimed 
according  to  the  statute,  the  fine  is  good,  and  has  the  force  of  the  statute ; 
Tin.  Abr.  Fine  (F.  b.)  pi.  l.fo)]  Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  aelivered  the  judgment  of  the  court. 
After  stating  the  award,  and  that  portion  of  the  affidavit  containing  the 
officer's  account  of  the  practice,  his  lordship  proceeded  as  follows  : — The  ques- 
tion, in  this  case,  turns  upon  the  validity  of  the  fine,  the  objection  to  which 
was,  that  the  chirograph  bore  the  date  of  "  in  three  weeks  of  the  Holy  Trinity, 
9  G.  4,"  which  felt  on  the  23d  day  of  June ;  and  the  first  proclamation  was 
made  the  21st  day  of  June;  and  this  was  said  to  be  bad  under  the  statute 
4  H.  7,  c.  24,  which  directs  that,  after  the  engrossing  of  every  fine,  the  same 
be  read  and  proclaimed  in  the  same  court  the  same  term,  and  in  three  terms 
then  next  following  the  same  engrossing  in  the  same  court ;  and  the  making 
up  the  chirograph  of  the  fine  was,  on  the  authority  of  Lord  Coke,  said  to  be 
the  engrossing  of  the  fine  :(c)  and,  here,  one  proclamation  was  before  that  took 
*7ft~l  P'aoe-  ®n  tne  *ot"er  hand,  the  same  authority  was  cited  to  prove 
'      J    that  it  is  not  necessary  that  a  fine  should  be  engrossed,  provided  it  be 

a)  And  see  Sir  John  Brome's  case,  4  Leon.  96. 

b)  Citing  Denshall's  Reading  on  Fines. 
e)  Co.  Law  Tracts,  228,  First  Reading  on  Fines. 
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recorded ;  for  it  is  a  perfect  record  before  it  is  engrossed,  and  it  may  be 
engrossed  at  any  time  after  it  is  levied.  Without  deciding  anything  on  this 
point,  it  is  sufficient  to  observe  that  the  statute  directs  the  proclamations  shall 
be  made  after  the  engrossing ;  and  though  in  ancient  times  certainly  courts 
were  very  strict  in  enforcing  in  all  particulars  the  mode  of  levying  fines  pre- 
scribed by  the  statutes,  yet  when  we  hear,  as  we  do  from  the  affidavit  of  the 
officer  of  the  Court  of  Common  Pleas,  that  during  all  his  time,  comprehending 
a  period  of  nearly  forty  years,  three-fourth  of  the  fines  levied  have  been  levied 
in  the  same  manner  this  was,  we  must  pause  before  we  shake  the  security  of 
so  many  titles  by  pronouncing  this  fine  void.  This  very  length  of  usage  goes 
a  great  way  to  show  that  this  provision  of  the  statute  has  been  construed  to 
be  only  directory.  The  case  of  Doe  dem.  Jones  v.  Harrison,  3  B.  ft  Ad.  764, 
was  cited  in  the  argument  for  the  lessors  of  the  plaintiff,  but  it  was  upon 
another  point ;  and  though  it  manifests  the  inclination  of  the  court  by  every 
reasonable  intendment  to  support  fines,  it  cannot  be  relied  on  here  on  either 
side.  The  judgment  must  be,  that  the  rule  to  set  aside  the  award  be 
discharged.  Rule  discharged. 
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Lands  were  devised  in  fee,  charged  with  an  annuity;  and  power  was  giyen  to  the 
annuitant  to  distrain,  if  the  annuity  were  in  arrear  for  twenty  days  after  the  dij  of 
payment,  being  lawfully  demanded ;  power  was  also  given,  if  it  should  be  in  arretr 
for  forty  days,  to  enter  and  enjoy  the  lands,  and  to  take  the  profits,  until  the  annui- 
tant should  be  thereby  paid  and  satisfied  all  the  arrears,  with  all  costs,  or  until  the 
person  entitled  to  immediate  possession  should  pay  all  the  arrears  and  costs :  EM, 
that  upon  the  annuity  being  forty  days  in  arrear,  the  annuitant  might  bring  eject- 
ment, without  making  any  demand. 

Ejectment  for  lands  in  the  county  of  York.  At  the  trial  before  Alder** 
J.  at  the  York  Spring  assises  1832,  the  plaintiff  was  nonsuited,  subject  to  the 
opinion  of  this  court  upon  the  following  case  : — Thomas  Biass  the  elder,  by 
his  will  dated  the  21st  of  August  1800,  devised  the  lands  in  question  to  his 
son  Thomas  Biass  in  fee,  subject  to  an  apnuity  of  30/.  per  annum  to  his 
daughter  Hannah,  payable  quarterly,  and  thereby  charged  the  lands  with  the 
payment  of  the  said  annuity  ;  and  he  also  thereby  declared  his  will  and  desire, 
that  if  the  said  annuity  should  be  behind  and  unpaid  for  twenty  days  after  the 
day  of  payment,  being  lawfully  demanded,  it  should  be  lawful  for  the  eaid 
Hannah  to  enter  upon  the  said  lands  so  charged,  and  distrain  for  the  same; 
and  in  case  the  said  annuity  should  be  behind  and  unpaid  for  forty  days  next 
after  any  of  the  days  of  payment  whereon  the  same  ought  to  be  paid,  then  and 
so  often  it  should  and  might  be  lawful  for  the  said  Hannah  to  enter  into  and 
enjoy  the  said  lands  so  charged  with  the  said  annuity,  and  receive  and  take 
the  rents,  issues,  and  profits  thereof  to  and  for  her  own  use  and  benefit,  until 
she  should  be  therewith  and  thereby  paid  and  satisfied  all  the  arrears  of  her 
annuity,  with  all  costs  and  charges,  or  until  the  person  or  persons  who  should 
be  then  entitled  to  immediate  possession  of  the  said  premises  should  pay, 
satisfy,  and  discharge  to  her  the  said  Hannah  all  the  arrears  of  the  said 
annuity  and  every  part  thereof,  incurred  before  *and  that  should  incur  ^ 
during  such  times  as  they  should  respectively  receive  the  rents,  issues,  L 
and  profits  thereof,  or  be  entitled  to  receive  the  same,  together  with  all  her 
costs,  &c.  The  testator  died  on  the  9th  of  January  1802,  upon  which  event 
his  son  Thomas  entered  upon  the  said  lands,  and  occupied  them,  by  himself 
or  tenants,  till  Lady-day  1830,  when  certain  persons,  to  whom  the  lands  had 
been  mortgaged  by  him,  took  possession,  ana  continued  in  possession  until 
Lady-day  1831 ;  the  defendant  then  entered  into  possession  as  their  tenant 
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The  annuity  was  in  arrear  from  1823  to  1828,  after  which  time  it  was  regu- 
larly paid  by  or  on  behalf  of  the  persons  in  possession.  Notice  to  pay  the 
current  annuity  had  been  given  to  the  tenants  of  Thomas  Biass  after  1828, 
but  no  demand  of  the  arrears  from  1828  to  1828  was  shown  to  have  been 
made  on  any  person,  nor  was  any  demand  of  possession  of  the  lands  proved. 
The  jury  found  that  the  four  years  of  the  annuity  between  1823  and  1828 
still  remained  unpaid  at  the  time  of  the  bringing  the  ejectment.  But  the 
learned  judge  being  of  opinion  that  proof  of  a  demand  was  also  requisite, 
nonsuited  the  plaintiff,  subject  to  a  special  case,  with  liberty  to  enter  a  ver- 
dict for  the  plaintiff,  in  case  a  demand  was  not  necessary.  This  case  was 
argued  on  a  former  day  in  this  term  (June  6).(o) 

J.  Henderson  for  the  plaintiff.    The  will  provides  two  remedies  for  the  non- 
payment of  the  annuity,  distress  and  re-entry.     In  the  distress  clause,  a 
demand  at  twenty  days  is  required.     Yet  a  distress  might  be  made,  although 
*7fift1  *n*8  condition  is  introduced,  without  *a  demand  ;  Browne  v.  Dunnery, 
' °°J  Hob.  208,  (5th  ed.  1724.)  pi.  262  ;  Kind  v.  Ammery,  Hutt.  23.     But, 
in  the  clause  of  re-entry,  there  is  no  condition  requiring  demand,  and  there 
can  be  no  reason  for  carrying  such  a  condition  on  from  the  preceding  clause ; 
and  the  general  rule  of  law  is,  that  a  demand  is  not  necessary  in  such  a  case. 
This  is  not  an  entry  which  defeats  the  estate  in  the  land,  as  in  the  case  of 
condition  broken ;  and,  therefore,  it  does  not  fall  within  the  rule,  that  a 
demand  must  be  made  where  the  tenant  loses  his  estate ;  Co.  Lit.  201  b., 
Gilbert  on  Rents,  73.    In  the  latter  book  it  is  said,  "  Where  the  remedy  is  by 
way  of  re-entry  for  nonpayment,  there  must  be  an  actual  demand  made  pre- 
vious to  the  entry,  otherwise  it  is  tortious  :  because  a  condition  of  re-entry  is 
in  derogation  of  the  grant,  and  the  estate  at  law,  being  once  defeated,  is  not 
to  be  restored  by  any  subsequent  payment ;  and  it  is  presumed,  that  the 
tenant  is  there  residing  on  the  premises  in  order  to  pay  the  rent,  for  the 
preservation  of  his  estate,  unless  the  contrary  appears  by  the  lessor  bein? 
there  to  demand  it :  and  therefore,  unless  there  be  a  demand  made,  and  the 
tenant  thereby,  contrary  to  the  presumption,  appears  not  to  be  upon  the 
land  ready  to  pay  the  rent,  the  law  will  not  allow  the  lessor  the  benefit  of 
re-entry,  to  defeat  the  tenant's  estate,  without  a  wilful  default  in  him  ;  which 
cannot  appear  without  a  demand  hath  actually  been  made  upon  the  land :" 
and  the  same  rule  is  laid  down  on  the  same  principle   in    the  case  of  a 
nomine  poence.     But  here,  the  interest  acquired  by  the  re-entry  is  of  another 
kind ;  it  is  defined  in  Littleton,  sect.  327,  "  But  where  a  feoffment  is  made 
*7691  °^  certa'n  l&n(ta  reserving  a  ^certain  rent,  &c ,  upon  such  condition, 
J   that  if  the  rent  be  behind,  that  it  shall  be  lawful  for  the  feoffor  and  his 
heirs  to  enter,  and  to  hold  the  land  until  he  be  satisfied  or  paid  the  rent 
behind,  Ac. ;  in  this  case  if  the  rent  be  behind,  and  the  feoffor  or  his  heirs 
enter,  the  feoffee  is  not  altogether  excluded  from  this,  but  the  feoffor  shall 
have  and  hold  the  land,  and  thereof  take  the  profits,  until  he  be  satisfied  of 
the  rent  behind  ;  and  when  he  is  satisfied,  then  may  the  feoffee  re-enter  into 
the  same  land,  and  hold  it  as  he  held  it  before.     For  in  this  case  the  feoffor 
shall  have  the  land  but  in  manner  as  for  a  distress,  until  he  be  satisfied  of  the 
rent,  Ac,  though  he  take  the  profits  in  the  meantime  to  his  own  use,  &c." 
In  Jemmot  v.  Cooly,  1  Lev.  170;  S.  C.  1  Saund.  112,  b. ;  Sid.  223,  334; 
8ir  T.  Raym.  135,  158 ;  1  Keb.  784,  915 ;  2  Keb.  20,  184,  270, 295,  where 
the  question  turned  upon  the  effect  of  an  entry  by  the  grantee  of  such  a  rent, 
only  one  of  the  several  reports  of  the  case  (1  Keb.  784)  makes  any  mention 
of  a  demand,  and  no  point  seems  to  have  been  raised  respecting  it     Nor  does 
there  appear  to  be  any  similar  case  in  which  a  demand  came  in  question.     In 
Peirson  v.  Sorrel,  2  Show.  185,  Pemberton  0.  J.  held  at  Ni$i  Prius  that,  if 
legacies  be  given  by  will,  "  and  that,  in  case  of  nonpayment,  the  legatees  may 

(a)  Before  Lord  Dinman,  C.  J.,  Littlbdalb,  Taukton,  and  Williams  Js. 
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enter  and  enjoy  the  profits  of  such  and  such  land  till  satisfied,"  no  demand 
is  necessary  ;  for  it  is  no  forfeiture,  but  an  executory  devise,  although  there 
be  a  plaoe  and  time  appointed  for  payment.  In  Havergill  v.  Hare,  Oro.  Jac. 
510,  First  question,  land  was  conveyed  by  fine  to  the  use  that  a  grantee  of  a 
rent  might,  upon  its  being  in  arrear,  and  no  sufficient  distress,  enter  sad 
enjoy  till  the  rent  should  be  satisfied ;  and  the  judges  agreed  that  this  was 
not  a  condition,  *but  a  limitation  of  an  use.  The  law,  though  it  incline  m™ 
against  a  penalty,  will  favour  a  remedy.  *■ 

Hoggins  for  the  defendant.  It  is  true  that,  inasmuch  as  the  distress  itself 
is  a  demand,  a  distress  might  have  been  taken  in  this  case,  without  previous 
demand,  but  for  the  condition  expressly  requiring  it;  Com.  Dig.  Bent,  (D.)4. 
But  it  is  clear  from  this,  that  the  devisor  meant  the  forfeiture  to  accrue  only 
after  demand  made,  and  that  he  understood  that  it  would  be  so ;  for,  in  the 
case  where  he  eonoeived  that  the  demand  was  not  necessary  without  the  inser- 
tion of  the  condition,  he  did  insert  it.  His  meaning  plainly  was,  that  a 
demand  should  be  necessary  before  enforcing  either  remedy,  by  the  words  of 
the  devise  in  the  case  of  distress,  and  by  the  common  law  rule  in  the  case  of 
the  forfeiture.  Lord  Coke  (Co.  Lit.  201  b.)  says,  (sect.  325,)  "  Where  our 
author  saitb,  if  the  rent  be  behind,"  it  is  to  be  understood,  "  that  though  the 
rent  be  behind  and  not  paid,  yet  if  the  feoffor  doth  not  demand  the  same,  Ac., 
he  shall  never  re-enter,  because  the  land  is  the  principal  debtor;  for  the  rent 
issueth  out  of  the  land,"  &c.  Now  the  present  case  is  parallel  to  that  of  an 
entry  for  non-payment  of  rent ;  for  the  money  is  to  grow  out  of  the  rent,  and 
the  annuitant  is  to  take  the  rent  till  the  arrears  be  satisfied.  The  entry  pro- 
duces a  temporary  forfeiture,  and  must  be  governed  by  the  same  rules  as  if  it 
produced  an  absolute  forfeiture.  It  puts  an  end  to  the  tenant's  possession  of 
the  land  which  is  to  pay  the  annuity.  In  Com.  Dig.  Rent,  (D.)  8,  it  is  said:— 
"  If  there  be  a  lease,  and  a  nomine  pcense  for  non-payment  of  the  rent,  the  rent 
must  be  demanded  before  he  is  entitled  to  the  nomine  *posnae."  In  ^71 
Dormer's  case,  5  Rep.  40,  b.,  it  was  said  that  re-entry  might  be  for  *■ 
default  of  payment,  without  demand,  by  special  consent  of  the  parties;  which 
Was  acted  on  in  Doe  dem.  Harris  v.  Masters,  2  B.  &  C.  490.  [Littledale  J. 
There  is  a  case  like  this  in  Dyer,  3  Dyer,  348,  a.,  where  judges  were  divided.] 

Cur.  adv.  vult 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the  court : — 

This  is  an  ejectment,  brought  by  the  devisee  of  an  annuity  under  the  will 
of  the  last  owner  of  the  land.  The  devise  was  in  the  following  terms :  (His 
lordship  here  read  the  will.)  And  the  question  was,  whether,  the  annuity 
being  unpaid  for  six  weeks,  a  demand  of  it  was  necessary  before  the  right  of 
entry  for  non-payment  accrued.  At  the  trial,  my  brother  Alderson  nonsuited 
the  plaintiff  for  want  of  a  demand,  after  consulting  my  brother  Patteson. 
This  circumstance,  rather  than  any  doubt  entertained  by  the  court  on  the 
argumenty  made  us  pause  before  we  came  to  a  decision.  But  we  have  reason 
to  believe  that  the  learned  judge  who  presided  at  the  trial  acted  from  no  strong 
or  decided  opinion;  and  the  judgment  I  am  about  to  pronounce  has  the  con- 
currence of  my  brother  Patteson. 

We  think  the  plaintiff  entitled  to  recover,  although  no  demand  was  made, 
on  the  principle  established  by  many  authorities  cited  at  the  bar,  that  the  pre- 
sent is  not  a  case  of  forfeiture  for  non-payment  of  the  annuity,  but  only  aright 
to  enter  and  receive  the  profits  till  the  arrears  are  satisfied.  In  the  former 
case,  a  demand  is  necessary;  in  the  latter,  there  is  no  authority  for  saying 
♦that  it  is.  The  anonymous  case  quoted  from  Dyer,  3  Dyer,  348,  a.f  r*^ 
appears  to  go  farther;  for  it  is  there  decided  that  the  heir  may  enter  for  *- 
non-payment  of  an  annuity  to  the  devisee  of  it,  without  any  demand.  Bat 
Peirson  0.  Sorrel,  2  Show,  185,  is  directly  in  point.  Pemberton  C.  J.  held, 
at  the  Clemsford  assizes,  that  if  legacies  be  given  by  will,  and  that  in  case  of 
non-payment  the  legatees  may  enter  and  enjoy  the  profits  ot  such  and  sach 
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land  till  satisfied,  no  demand  is  necessary;  for  it  is  no  forfeiture,  but  an  execu- 
tory devise,  although  there  be  a  place  and  time  appointed  for  payment.  The 
reporter  adds : — "  So  was  the  case'  of  Tyrrel  v.  Classick,  here."  This,  indeed, 
occurred  at  nisi  prius ;  but  it  is  the  ruling  of  a  great  judge,  at  a  time  when  the 
learning  on  subjects  of  this  nature  was  in  daily  operation,  and  is  consistent 
with  all  the  authorities. 

The  nonsuit  must,  therefore,  be  set  aside ;  and  our  judgment  will  be  for  the 
plaintiff.  Postea  to  the  plaintiff. 


ROGERS  v.  SMITH  and  Another.    June  10th. 

(In  Error.) 

On  error  coram  nobin,  the  court  reversed  the  judgment,  because  there  was  no  return  of 
the  distringat  juraiore*  by  the  Bheriff  or  other  officer,  nor  any  panel  of  the  jurors 
therein  mentioned,  returned  and  annexed  thereto.  Such  defect  is  not  cured  by  the 
etat  21  Jac.  1,  c.  18. 

Erbor  coram  nobis. — It  appeared  by  the  record  that  an  issue  had  been 
joined  between  the  plaintiff  and  defendants  in  an  action  of  assumpsit,  and  tried 
at  the  York  assizes,  and  that  the  plaintiff  obtained  a  verdict  and  judgment 
thereon.  The  error  assigned  was  as  follows : — "  That  the  writ  of  distringas 
*7731  Jurat°re*  m  th*  **id  plea  between  the  said  R.  R.,  plaintiff,  and  the  *said 
1  J.  S.  and  J.  P.  8.,  defendants,  was  not  at  the  return  thereof,  that  is  to 
say,  on  the  said  Monday  the  15th  day  of  April,(a)  or  on  any  other  day  or 
time  whatsoever,  returned  by  the  sheriff  of  the  said  county  of  York,  or  by  the 
under  sheriff,  or  by  any  other  officer  in  that  behalf,  nor  was  there  any  panel 
of  the  names  of  the  jurors  in  the  said  writ  of  distringas  juratores  referred  to, 
returned  and  annexed  thereto/'  This  case  was  argued  in  Easter  term  last, 
April  22.(6) 

Alexander  for  the  plaintiff  in  error.  The  omission  to  return  the  distringas, 
and  the  want  of  a  panel,  are  objections  whioh  may  be  taken  after  verdict,  and 
are  good  ground  of  error.  Judgment  was  arrested  in  Stainer  v.  James,  Oro. 
Elii.  31 1,  because  the  sheriff's  name  was  not  put  to  the  distringas  or  the  tales 
awarded  upon  it;  for  want  of  a  return  to  the  venire  or  distringas  in 
Becknam  v.  Rye,  Cro.  Eliz.  587  ;  and  for  want  of  a  return  to  the  venire,  in 
•7741  *Aokeridge  v.  Con  ham,  3  Bulst.  220.  In  Blodweil  v.  Edwards,  Cro. 
J  Elis.  509,  where  the  sheriff's  name  was  not  added  to  the  return  of  the 
habeas  corpora,  or  of  the  decern  tales,  and  in  Buckle  v.  Soarth,  1  Rolle's  Rep. 
295,  where  no  return  appeared  upon  the  habeas  corpora,  so  that  it  was 
"  album  breve,*'  the  omission  was  held  to  be  error ;  so  was  the  omission  of  a 

(a)  The  statement  on  the  judgment-roll  after  the  venire,  and  continuances  by  wee- 
eonus  non  misit  breve  proceeded  as  follows : — "  Afterwards  the  process  thereof  is  oon* 
tinned  beiween  the  parties  aforesaid  of  the  ptea  aforesaid,  by  the  jury  being  respited 
between  them  before  oar  Lord  the  King  at  Westminster,  until  Monday,  the  16th  day  of 
April  next,  unless  his  Majesty's  justices,  assigned  to  take  the  assises  in  and  for  the 
county  of  York,  shall  first  come  on  Saturday,  the  2d  day  of  March  next,  at  the  castle 
of  York  in  the  said  county,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  for  default  of  the  jurors,  because  none  of  them  did  appear.  At  whioh  day, 
before  our  said  Lord  the  King  at  Westminster  aforesaid,  oomes  the  said  plaintiff  by  his 
attorney  aforesaid ;  and  the  said  justices  before  whom  the  said  record  was  tried,  have 
sent  hither  their  record  had  before  them  in  these  words,  to  wit :— Afterwards  that  is 
to  a*y,  on  the  day  aud  at  the  place  within  contained,  before,"  &o.  (the  judges  of  assise), 
"  conies  as  well  the  within  named  plaintiff  as  the  within  named  defendants,  by  their 
respective  attornies  also  within  named,  and  the  jurors  of  the  jury  whereof  mention  is 
above  made  also  come,  who  to  speak  the  truth/'  &o. 

(d)  Before  Loan  Dxsmam  C.  J.,  Littlhdale,  Pahkb,  and  Pattxson  Js. 
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return  to  the  venire,  in  Young  v.  Watson  ;(a)  and  in  Wilby  v.  Quinsey, 
Hob.  ISO,  (5th  ed.  1724,)  a  new  venire  was  awarded  because  the  habeas 
corpora  was  returned  album  breve.  In  Holdesworth  v.  Proctor,  Cro.  Jac.  188, 
the  omission  of  the  sheriff's  name  on  the  distringas  was  held  not  to  bo  amend- 
able, and  a  venire  de  novo  was  ordered.  In  Crowder  v.  Rooke,  2  Wils.  144, 
where  the  record  of  nisi  prius,  habeas  corpora,  jurata,  were  made  up  for  a 
wrong  day  of  trial,  the  plaintiff,  who  had  had  a  verdict,  was  not  allowed  to 
amend,  and  the  court  awarded  a  venire  de  novo.  An  erroneous  return  of 
jurors  on  the  panel  was  held  to  be  ground  for  setting  aside  the  verdict  in 
Brown  v.  Johnston,  Bull.  N.  P.  324,  notwithstanding  the  statute  21  Jac.  1, 
c.  18.  The  statutes  of  jeofails  and  amendment  do  not  apply  to  such  cases; 
the  act  18  Eliz.  c.  14,  the  authorities  upon  which  are  collected  in  Bac.  Abr., 
Amendment  (B.),  Vol.  i.,  p.  197,  7th  ed.,  enacts  that  judgment  shall  not  be 
stayed  or  reversed  after  verdict  "  by  reason  of  any  imperfect  or  insufficient 
return  of  any  sheriff  or  other  officer :"  but  here  no  return  appears.  By  21 
Jac.  1,  c.  13,  the  want  of  a  return  upon  any  writ  of  venire  facias,  habeas 
corpora,  or  distringas,  is  cured  after  verdict,  "  so  as  a  panel  of  the  names  of 
jurors  be  returned  and  annexed  to  the  said  writ ;"  but  here  no  *panel  r«77e 
is  returned  or  annexed  to  the  distringas.  The  stat.  3  G.  2,  c.  25,  L 
s.  8,  clearly  required  that  a  panel  should  be  annexed  to  the  distringas  as  well 
as  to  the  venire  ;  and  this  regulation  is  continued  by  6  G.  4,  c.  50,  s.  15. 

Archbold  contra.  The  cases  cited  are  distinguishable  from  this,  and  are 
not  sufficient  to  establish  that  the  want  of  a  return  upon  the  distringas,  or  of 
a  panel  annexed  to  it,  is  error.  In  Blodwell  v.  Edwards,  Cro.  Eli*.  509,  a 
distringas,  with  a  decern  tales,  had  been  awarded  for  want  of  jurors ;  that  was 
in  the  nature  of  a  venire  facias,  and  ought  to  have  been  returned  into  court 
before  the  day  at  Nisi  Prius.  The  case  was  within  the  mischief  of  stat  42 
Ed.  3,  c.  11.  So  in  Becknam  v.  Rye,  Cro.  Elis.  587,  it  was  sufficient 
ground  for  arresting  the  judgment  tbat  the  venire  facias  was  not  returned ; 
that  was  the  objection  which  prevailed  in  Rowland's  Case,  5  Rep.  41,  b.  The 
same  observation  applies  to  Ackridge  v.  Conham,  3  Bulst  220,  and  Young  v. 
Watson,  cited  5  T.  R.  462.     The  statement  of  Wilby  v.  Quinsey,  Hob.  130, 

i5th  ed.  1724),  is  very  short,  and  cannot  be  much  relied  upon.  In  Brown  v. 
ohnston,  Bull.  N.  P.  324,  there  was  a  variance  between  the  returns  to  the 
venire  and  habeas  corpora.  Crowder  v.  Rooke,  2  WilB.  144,(&)  was  also  a 
distinguishable  case;  it  appeared  there,  by  the  record,  that  the  day  of 
Nisi  Prius  had  gone  by  when  the  cause  came  on,  and  consequently  that  there 
was  no  authority  to  try.  Holdesworth  v.  Proctor,  Cro.  Jac.  188,  seems  to  have 
proceeded  upon  an  unauthorised  application  of  Rowland's  Case,  5  Rep.  41,  b.f 
the  decision  being,  that  the  *want  of  a  properlfreturn  to  the  distringas  r*^* 
was  fatal,  although  there  was  a  good  venire,  and  it  bang  assumed  that  L  ' '° 
a  defect  in  the  distringas  was  all  one  with  a  defect  in  the  venire.  But  that  is 
not  so.  The  venire  is  the  process  without  which  the  sheriff  would  not  have 
authority  to  summon  the  jurors  at  all.  The  distringas  is  very  different. 
M  hen  that  issues,  the  sheriff  has  already  received  his  authority,  and  by 
virtue  of  it  has  summoned  and  returned  jurors;  the  distringas  is  merely  to 
oblige  him  to  have  them  in  court  at  a  particular  time.  In  4  Bac.  Abr., 
Juries  (I,)  vol.  iv.,  p.  582,  (7th  ed.,  1832.)  it  is  said,— "So  if  there  be  no 
venire  facias,  or  if  there  be  such  a  fault  in  the  venire  as  makes  it  a  perfect 
nullity,  so  that  it  has  no  relation  to  the  cause,  yet  if  there  be  a  good 
distringas,  that  being  one  of  the  jury  process,  the  omission  of  the  former  is 
cured ;  for  the  omission  of  any  judicial  writ  is  aided  by  the  statutes,  and  a 
venire  that  is  a  nullity,  and  has  no  relation  to  the  cause,  is  as  if  there  had  not 
been  any;  and  so  of  a  distringas,  where  there  is  a  proper  venire:"  and 
authorities  are  cited  in  support  of  these  positions.     Again,  it  is  there  laid  down, 

(a)  Cited  in  Rex  v.  Perry,  6  T.  R.  462. 

(b)  See  Child  v.  Harvey,  1  8alk.  48. 
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p.  .585,  that  the  omission  of  the  sheriff  to  return  the  venire  or  set  his  name 
on  the  back  of  it,  though  formerly  not  amendable,  is  now  helped  by  stat.  21 
Jac.  1,  c.  13.,  so  that  a  panel  of  the  jurors  be  returned  and  annexed  to  the 
vrit.  And,  it  is  said,  p.  587,  "  If  the  day  when,  and  place  where,  the  assize 
was  to  be  holden,  is  not  mentioned  in  the  distringas,  it  shall  be  amended  by 
the  roll ;  for  if  there  had  been  no  distringas,  the  trial  had  been  good,  because 
the  jvrata  is  the  warrant  to  try  the  cause,  and  that  was  right."  In  Philips  v. 
Philips,  Andrews'  Rep.  248,  the  objection  was  taken,  that  "  The  venire  facia* 
,-»~1  and  habeas  *  corpora  are  not  well  returned ;  for  on  the  venire  the  jury  do 

J  not  appear  to  have  been  summoned  ;  and  it  does  not  appear  on  the  other 
writ  that  they  were  attached  by  pledges."  To  which  one  answer  was,—"  As  to  the 
return,  there  can  be  no  other  than  one  general  return  since  the  balloting  act, 
B  Gt.  2,  c.  25 :"  and  the  court  were  inclined  to  affirm  the  judgment.  In 
Com.  Dig.,  Amendment  (0.)  1.,  it  is  said : — "  If  the  return  upon  a  venire 
facias  was  right,  but  the  return  upon  the  habea  $  corpora  or  distringas  was 
defective,  it  was  amendable  by  the  stat.  18  Eliz.  14." — "  So,  if  there  was  no 
return  upon  the  habeas  corpora  or  distringas;  for  the  venire  facias  is  the 
principal  process,  R.  1  Rol.  204, 1.  15,  25." — "  But  if  there  was  no  return 
upon  the  venire  facias,  it  was  not  amendable  till  the  stat.  21  Jac.  13,  R.  1 
Rol.  204,  7.  10."  In  an  Anonymous  case,  Godb.  194,(a)  however,  before  21 
Jac.  1.,  it  is  said  to  have  been  holden,  "  that  if  there  be  no  venire  facias,  nor 
habeas  corpora,  yet  if  the  sheriff  do  return  a  jury,  the  same  is  helped  by  the 
statute  of  Jeofailes."  In  Fowkes  v.  Childe,  3  Bulst.  180,  Cro.  Jac.  396,  (14 
Jac.  1,)  Haughton  J.  said, — "  If  the  distringas  be  album  breve,  it  hath  been 
adjudged  that  this  shall  be  aided  by  the  statute ;"  and  Doddridge  J.  there  held, 
that  if  there  had  been  no  distringas  returned,  the  defect  would  have  been  cured, 
after  trial,  by  stat.  32  H.  8,  c.  30.  And  in  Churcher  v.  Wright,  Cro.  Jac. 
443,  (15  Jac.  1,)  after  verdict  it  was  moved,  in  arrest  df  judgment,  that  the 
distringas  was  blank,  and  had  no  return  or  sheriff's  name ;  but  the  venire 
being  well  returned,  and  the  distringas  being  of  the  right  jurors,  the  court 
♦7781   ne^  *na*  ***  wafi  amen^aD^e :  ana*  they  distinguished   the  case  from 

J  Rowland's  Case,  5  Rep.  41,  b.,  because  there  "  the  sheriff's  name  was 
wanting  upon  the  venire  facias,  which  guides  the  residue  of  the  process." 
Since  the  statute  of  James,  there  appears  scarcely  an  instance  in  which  the 
objection  has  been  taken,  except  in  Philips  v.  Philips,  Andr.  248,  and  another 
in  the  same  book,  French  v.  Wiltshire,  Andr.  67,  99. 

Then  as  to  the  operation  of  the  statutes.  By  18  Eliz.  c.  14.,  it  is  enacted, 
that  judgment  shall  not  be  stayed  or  reversed  after  verdict,  "  by  reason  of  any 
default  in  form,  or  lack  of  form,  touching  false  Latin,  or  variance  from  the 
register,  or  other  defaults  in  form,  in  any  writ  original  or  judicial,  count, 
declaration,  plaint,  bill,  suit  or  demand,  or  for  want  of  any  writ  original  or 
judicial,"  &o.  A  distringas  is  one  of  the  judicial  writs  here  referred  to,  and 
the  total  want  of  such  writ  would  be  remedied  by  the  statute ;  a  fortiori,  the 
want  of  a  return.  The  stat.  21  J.  1,  c.  18.,  after  reciting  the  statutes  of  32 
H.  8,  c.  80,  and  18  Eliz.  o.  14.,  enacts  (sect  2.)  that  no  judgment  shall  be 
stayed  or  reversed  after  verdict  "  by  reason  that  the  venire  facias,  habeas 
corpora,  or  distringas,  is  awarded  to  a  wrong  officer,"  &c.,  "or  by  reason  that 
there  is  no  return  upon  any  of  the  said  writs,  so  as  a  panel  of  the  names  of 
jurors  be  returned  and  annexed  to  the  said  writ."  The  want  of  a  return, 
therefore,  to  the  distringas,  as  well  as  to  other  writs,  is  expressly  cured  by  this 
statute.  The  proviso  as  to  a  panel  does  not  apply  to  the  writ  of  distringas. 
The  words  of  the  statute  of  James  are,  "  so  as  a  panel  be  annexed  to  the  said 
vrit,"  not  writs.  When  that  statute  passed,  there  was  but  one  writ  to  which 
♦77A1   **  could  be  *requisi  te  that  a  panel  should  be  annexed,  namely,  the  vmire. 

-I   The  annexation  of  a  panel  to  the  ventre,  to  be  returned  before  the  sittings 
(n)  But  see  Milton  v.  Pearsey,  1  Brownl.  &  Goldea,  78. 
(6)  French  v.  Wiltshire,  Andr.  67,  09. 
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of  nisi  prius,  was  required  by  the  stat.  42  Ed.  3,  c.  11. ;  but  it  does  not  appear 
ever  to  have  been  necessary  to  return  the  distringas  at  all,  until  the  provisions 
in  35  H.  8,  c.  6,  s.  4,  for  returning  issues  upon  the  distringas ;  the  practice 
on  which  subject  was  further  regulated  by  27  Eliz.  c.  7,  s.  2,  4  &  5  W.  k 
M.  c.  24,  s.  15,  and  other  statutes.  In  a  case  before  the  stat  H.  8,  it  appears 
to  have  been  laid  down  by  Hussey  C.  J.,  that  if  the  sheriff  had  returned  no 
writ  of  distress,  and  the  jury  had  appeared,  they  should  have  been  sworn ; 
Bro.  Abr.,  Betorne  de  Briefe,  pi.  86 ;  Vin.  Abr.,  Trial,  (T.  e.)  pL  13,  note. 
The  neoessity  of  returning  a  panel  with  the  distringas  as  well  as  with  the 
venire,  arose  from  the  practice  of  summoning  other  jurors  upon  the  distringas 
than  those  returned  upon  the  venire;  but  since  the  statutes  8  O.  2,  c  25,  s. 
8,  and  6  Q.  4,  o.  50,  s.  15,  have  directed  that  the  same  jurors  shall  be  summoned 
on  each,  the  necessity  no  longer  exists ;  and  although  those  statutes  direct  that 
a  panel  of  the  names  of  the  jurors  shall  be  annexed  to  the  writs  respectively, 
the  object  of  that  provision,  as  it  regards  the  distringas,  is  to  save  the  insert- 
ing of  all  the  names  in  the  body  of  the  writ,  and  not  to  make  it  indispensable 
that  a  second  panel  should  be  returned.  The  words  of  the  statute  6  6.  4,  e. 
50,  s.  15,  show  that  the  annexing  of  the  panel  to  the  distringas  is  not 
considered,  in  that  act,  as  the  business  of  the  sheriff,  but  of  the  officer  of  the 
court,  who  issues  the  process ;  for  it  is  said  that,  in  the  writ  of  distringas 
subsequent  to  the  venire,  it  shall  not  be  requisite  to  insert  the  names  of  all 
the  jurors  contained  in  the  panel  to  the  ventre,  "but  it  shall  be  sufficient  to 
insert  in  the  mandatory  *part  of  such  writs  respectively,  'the  bodies  of  rrron 
the  several  persons  in  the  panel  to  this  writ  annexed  named,1  or  words  *• 
of  the  like  import ;  and  to  annex  to  such  writs  respectively  panels  containing 
the  same  names  as  were  returned  in  the  panel  to  such  ventre  facias"  4c; 
"  and  that  for  making  the  returns  and  panels  aforesaid,  and  annexing  the  same 
to  the  respective  writs,  the  ancient  legal  fee  and  no  other,  shall  be  taken.11 
The  panel  is  considered  as  annexed  when  the  distringas  issues,  and  as  parcel 
of  it.  If  the  present  application  succeed,  the  award  must  be  of  a  ventre  de 
novo :  but  that  is  the  process  applicable  to  a  mistrial ;  and  an  error  like  this, 
in  a  return  made  long  after  the  trial,  cannot  make  the  trial  itself  bad.  [LnTLB- 
Balb  J.  The  trial  goes  for  nothing,  unless  there  be  a  proper  return  to  this 
court.] 

Alexander  in  reply.  The  authorities  referred  to  on  the  other  aide  do  not 
show  the  distinction  contended  for  between  the  venire  facias  and  distringas; 
nor  do  the  passages  cited  from  Bao.  Abr.,  Juries  (I.),  or  the  authorities  there 

fiven  in  the  margin,  bear  out  the  propositions  for  which  they  are  referred  to. 
n  Philips  v.  Philips,  Andr.  248  ;  no  judgment  was  given.  In  Churcher  v. 
Wright,  Cro.  Jac.  443 ;  the  distringas  was  blank,  and  was  held  amendable, 
the  ventre  being  well  returned ;  but  it  is  consistent  with  the  facts  stated,  that 
the  distringas  m^y  have  had  a  panel  annexed,  which  would  distinguish  the  case 
from  this.  It  is  contended  that  the  words  "for  want  of  any  writ  original  or 
judical,"  in  stat.  18  Eliz.c.  14.  s.  1.,  cure  the  want  of  a  return  to  the  dis- 
tringas ;  but  if  so,  there  would  have  been  no  occasion  for  the  clause  of  21  Jae. 
1.  c.  13.  s.  2.,  which  remedies  that  very  defect,  but  with  *the  proviso  r*»gi 
that  the  writ  have  a  panel  annexed.  That  proviso,  by  its  terms.  *- 
attaches  to  each  of  the  writs  before  named ;  if  "  any  of  the  said  writs"  be 
without  a  panel,  the  statute  does  not  aid  it.  The  stat.  6  0.  4,  c.  50.  a  15. 
directs  the  sheriff,  on  his  return  of  every  venire  facias,  to  annex  a  panel  to  the 
writ,  containing  the  jurors'  names ;  and  enacts  that  in  the  distringas,  &o.,  it 
shall  not  be  requisite  to  insert  the  names  of  all  the  jurors  contained  in  the 
panel,  but  it  shall  be  sufficient  to  insert  in  the  mandatory  part  of  such  writs, 
certain  words,  and  to  annex  to  such  writs  panels  containing  the  same  names  aa 
were  returned  in  the  panel  to  the  ventre  facias.  That  clearly  implies  that  it 
is  the  sheriff's  duty  to  annex  the  panel  to  the  distringas.  Cur.  adv.  volt 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the  court. 
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This  was  a  writ  of  error  coram  nobis  to  reverse  a  judgment  on  the  ground 
that  the  writ  of  distringas  juratores  was  not  returned,  nor  any  panel  of  the 
names  of  the  jurors  returned  and  annexed  to  the  writ.  It  was  argued  on  the 
part  of  the  defendant  that  the  defect  was  matter  of  error  at  common  law,  and 
not  cured  by  any  of  the  statutes  of  jeofails.  For  the  plaintiff  it  was  con- 
tended that  the  want  of  a  return  was  cured  by  the  statutes  18  Eliz.  c.  14,  and 
21  James  1,  c.  13,  and  that  no  panel  was  requisite  prior  to  3  0.  2}  c.  25, 

8.8. 

Several  cases  were  cited,  which  sufficiently  establish  the  position,  that  the 
want  of  a  return,  or  a  defective  return,  was  error  at  common  law.  The  statute 
32  H.  8,  c.  30,  was  cited,  which  cures  many  things  after  verdict,  but  not  the 
*7821  want  °*  *  return  to  *be  jury  process.  Then  the  statute  *18  Eliz.  c. 
J  14,  followed,  which  cures  the  want  of  any  writ  original  or  judicial ; 
but  this,  it  plainly  appears,  has  been  construed  to  relate  to  writs  of  mesne 
process,  and  not  to  jury  process.  Then  the  statute  of  21  Jac.  1,  o.  18, 
expressly  cures  certain  defects  in  jury  process  :  it  does  not  cure  the  want  of 
a  writ  of  venire  or  distringas,  but  provides  that  after  verdict  no  judgment  shall 
be  stayed  or  reversed  by  reason  that  the  venire  facias,  habeas  corpora  or  dis- 
tringas is  awarded  to  the  wrong  officer;  "  or  by  reason  that  there  is  no  return 
upon  any  of  the  said  writs,  so  as  a  panel  or  the  names  of  the  jurors  be 
returned  and  annexed  to  the  said  writ."  This  clause  is  relied  upon  ad  showing 
that  the  distringas  need  not  be  returned  at  all,  and  the  mention  of  a  panel  is 
referred  to  the  venire  only,  for  it  is  argued  that  in  the  reign  of  James  the 
First,  no  panel  was  annexed  to  the  distringas,  but  the  names  of  the  jurors 
who  were  returned  upon  the  venire  were  inserted  in  the  body  of  the  writ  of 
distringas,  until  3  G.  2,  o.  25,  which  made  it  unnecessary  to  insert  their  names 
in  the  body  of  the  distringas,  and  required  that  it  should  refer  to  a  panel  to 
be  annexed.  We  are,  however,  of  opinion,  upon  an  examination  of  the  stat- 
utes, that  the  8  O.  2,  c.  25,  was  passed,  not  to  make  it  necessary  to  annex  a 
panel  to  the  distring  ts  as  a  new  thing,  but  to  avoid  a  repetition  of  the  names 
in  the  body  of  the  writ  as  well  as  in  the  panel,  and  that  in  the  reign  of  James 
a  panel  was  annexed  to  the  distringas  as  well  as  to  the  venire,  and  indeed  this 
appears  from  the  case  of  Fowks  v.  Child,  Cro.  Jac.  896,  (Anno  14  J.  1,)  in 
which  mention  is  made  of  such  panel.    The  statute  of  James  therefore  does 

*78<n  D0*  eure  *De  waD*  °*  a  return  on  *^e  dittrwQ0*  unless  there  *be  a  panel, 
J  and  here  there  was  none.  And  looking  to  the  words  of  that  statute,  it 
should  seem  to  apply  rather  to  the  want  of  a  formal  return  indorsed  on  the 
writ,  than  to  an  omission  to  return  it  at  all,  and  then  the  meaning  would  be 
that  no  judgment  should  be  stayed,  by  reason  of  a  blank  return,  provided  a 
panel  be  annexed. 

In  this  case  no  panel  is  annexed,  and  we  feel  ourselves  obliged,  however 
reluctantly,  to  hold  that  the  judgment  is  erroneous. 

Judgment  reversed. 


DOE  dem.  THOMAS  FOSTER  v.  The  Earl  of  DERBY.    June  10. 

A  being  seised  of  two  closes  which  he  claimed  as  heir  at  law,  conveyed  one  to  B.  Both 
A.  and  B.  were  afterwards  ousted  by  C,  and  brought  actions  of  ejectment  against  him 
for  tbe  premises  respectively,  which  they  recovered.  B.  was  again  dispossessed  by 
C-,  and  again  brought  ejectment  against  him,  claiming  the  same  premises  as  in 
the  former  action,  and  by  the  same  title.  On  the  trial,  B.  offered  to  prove  the 
deposition  made  by  a  witness,  since  deceased,  upon  the  trial  of  the  former  ejectment 
between  A  and  C. :  Held,  that  the  evidence  was  inadmissible. 
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The  former  action  of  ejectment  between  B.  and  G.  was  called  on  for  trial  immediately 
after  that  in  which  A.  obtained  a  verdict  against  C.  The  counsel  for  C.  in  the  second 
ejectment  said,  they  would  not  trouble  the  court  in  this  case,  the  evidence  in  both 
being  the  same,  but  would  consent  to  a  verdict,  which  was  immediately  taken  for  the 
plaintiff:  Held,  that  this  could  not  be  considered  as  proof  of  agreement  between  the 
parties,  that  the  evidence  given  in  the  first  cause  should  be  considered  as  repeated  it 
the  second ;  but  that  the  party  relying  on  Buch  agreement  must  show  it,  either  by 
the  judge's  notes,  or  by  some  other  distinct  proof. 

Ejectment  for  lands  at  Huyton  in  the  county  of  Lancaster.    At  the  trial 
before  Alderson  J.  at  the  Lancaster  Spring  Assizes,  1 834,  it  appeared  that  the 
defendant  purchased  the  premises  in  dispute  in  1823,  from  Henry  Foster,  who 
claimed  to  have  become  entitled  to  this  and  another  property  called  the  Croft 
estate  (which  H.  F.  continued  to  hold,)  as  heir  at  law  to  Mary  Travers ;  that 
the  said  Mary  Travers  died  in  January,  1823,  before  the  above-mentioned 
purchase :  that  in  1826,  Thomas  Foster,  the  present  lessor  of  the  plaintiff, 
also  claiming  to  be  heir  at  law  to  Mrs.  Travers,  ^brought  actions  of  r*-?** 
ejectment,  in  which  he  recovered  the  premises  now  in  question  from  L 
the  present  defendant,  and  the  Croft  estate  from  Henry  Foster;  that  the 
defendant  and  Henry  Foster  afterwards  brought  two  actions  of  ejectment 
against  Thomas,  the  now  lessor  of  the  plaintiff,  to  recover  back  the  said  pre- 
mises respectively :  that  at  the  Lancaster  Summer  assizes,  1830,  the  two 
causes  stood  next  to  each  other,  Henry  Foster  being  lessor  of  the  plaintiff  in 
the  first,  and  claiming  as  heir  at  law  of  Mrs.  Travers,  and  the  now  defendant 
being  lessor  of  the  plaintiff  in  the  second,  and  claiming  through  Henry  Foster 
as  such  heir  at  law  :  that  H.  F.,  the  lessor  of  the  plaintiff,  obtained  a  verdict 
in  the  first  cause,  no  evidence  being  offered  for  the  defendant:  that  the  wit- 
nesses and  evidence  in  the  second  cauBe  would  have  been  the  same  as  in  the 
first,  except  only  as  to  the  additional  fact,  in  the  latter  cause,  of  the  conveyance 
from  Henry  Foster  to  the  present  defendant;  that  the  defendants' counsel 
were  the  same  in  both ;  that  when  the  first  cause  was  over,  and  the  jury  sworn 
in  the  Becond,  the  counsel  for  the  then  defendant  and  now  lessor  of  the  plain- 
tiff said,  "  they  would  not  trouble  the  court  in  the  second  case,  the  evidence 
in  both  being  precisely  the  same"  (except  as  above-mentioned,)  but  would 
consent  to  a  verdict  for  the  plaintiff,  which  was  accordingly  taken.     It  further 
appeared,  that  among  the  witnesses  examined  on  that  occasion  in  Henry  Fos- 
ter's ejectment  was  one  William  Foster,  and  that  he  was  now  dead ;  and  at  the 
trial  of  the  present  cause,  in  which  the  same  premises  and  title  were  in  ques- 
tion as  in  the  former  ejectment  brought  by  Lord  Derby,  it  was  proposed  to 
read  as  evidence  for  the  now  defendant  Lord  Derby,  a  short-hand  writer's  note 
of  *the  examination  of  William  Foster  on  the  trial  iu  1830.     The  r*7g5 
learned  judge  thought  the  evidence  not  admissible,  because  the  parties  *- 
in  that  cause  and  in  this  were  not  the  same ;  he  therefore  rejected  it,  and  the 
plaintiff  had  a  verdict.     In  the  following  term  a  rule  nut  was  obtained  for  a 
new  trial,  on  the  grounds,  first,  that  the  testimony  given  by  the  deceased  wit- 
ness in  the  cause,  Doe  dem.  Henry  Foster  v.  Thomas  Foster,  was  legitimate 
evidence  in  the  cause  between  the  present  parties ;  and,  secondly,  that  when 
the  defendant's  counsel,  in  the  cause,  Doe  dem.  Earl  of  Derby  v.  Thomas 
Foster,  agreed  to  a  verdict  being  at  once  taken  for  the  plaintiff,  it  was  under- 
stood that  the  evidence  in  the  preceding  cause  should  be  considered  as  repeated ; 
and,  consequently,  the  evidence  of  William  Foster  had,  in  effect,  been  given 
in  a  former  cause  between  the  present  parties,  and,  therefore,  ought  now  to 
have  been  admitted. 

F.  Pollock,  Tomlinson,  and  Addison,  now  showed  cause.  The  evidence 
was  not  admissible.  To  make  it  so,  the  parties  in  the  cause  in  which  the  evi- 
dence was  given  ought  to  have  been  identically  the  same  as  in  this,  or  at  least 
substantially  so.  The  lessor  of  the  plaintiff,  here,  was  neither  party  nor  privy 
to  the  cause  of  Doe  dem.  Henry  Foster  v.  Thomas  Foster.  If,  indeed,  Henry 
Foster  had,  in  a  former  action  recovered,  against  Thomas  Foster,  the  whoie 
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property  constituting  the  Huyton  and  Croft  estates,  and  afterwards  conveyed 
the  latter  to  Lord  Derby,  and  the  earl  had  then  brought  an  action  against 
Thomas  for  one  of  those  estates,  claiming  under  Henry,  there  would  have 
been  a  sufficient  privity  between  Lord  Derby  and  Henry  Foster  to  let  in  evi- 
dence of  a  deposition  made  on  the  former  trial.  But  the  estate  claimed  in 
♦7861  ^"8  "ftction  is  no  part  of  that  recovered  in  the  cause  in  which  the  evi- 
-I  denee  of  the  deceased  witness  was  given.  No  rule  of  law,  therefore, 
sanctions  the  reading  of  that  evidence  in  the  present  cause.  One  mode  of 
trying  this  question  is  to  ask  whether,  if  evidence  had  been  given  for  the 
defendant  in  the  cause,  Doe  dem.  Henry  Foster  v.  Thomas  Foster,  by  a  witness 
who  had  since  died,  such  evidence  could  have  been  read  for  the  present  lessor 
of  the  plaintiff,  against  Lord  Derby.  The  answer  would  clearly  be  that  it 
could  not,  because  Lord  Derby  had  no  opportunity  of  cross-examining  the  wit- 
ness on  the  former  trial.  Then  he  ought  not  to  use  evidence  given  under  the 
same  circumstances,  against  the  now  lessor  of  the  plaintiff.  The  right  to  use 
evidence  is  co-extensive  with  the  liability  to  be  bound  by  evidence.  Here 
there  is  no  mutuality.  If  this  be  so,  the  only  remaining  question  is,  whether 
the  evidence  on  the  trial  of  Henry  Foster's  ejectment  was,  by  consent  of  the 
parties,  to  be  considered  as  repeated  in  the  cause  immediately  following.  That 
is  a  question  of  fact :  the  lessor  of  the  plaintiff  denies  that  any  understanding 
was  come  to  at  the  trial  to  that  effect ;  nor  does  any  proof  of  it  appear.  The 
court  then  called  upon 

Alexander,    Wightman,  and  Cowling,  contra,.     Henry  Foster  and  Lord 
Derby  claimed,  in  the  two  former  ejectments,  by  precisely  the  same  title, — 
that  of  Henry  Foster  as  heir-at-law  to  Mrs.  Travers.    The  same  evidence 
would  have  established  the  right  in  both  cases.     It  is  not  necessary,  in  order 
to  let  in  such  evidence  as  was  offered  here,  that  either  the  parties  or  the  land 
should  be  identically  the  same  in  the  cause  wherein  the  evidence  is  offered  as 
♦7871  *n  *na*  w^ere^n  i*  was  originally  given.     This  *is  laid  down  as  to  the 
J  parties  and  form  of  action,  in  1  Stark,  on  Ev.  p.  219.  2d  ed.(a,)  with 
reference  to  the  admissibility  of  a  former  verdict  in  evidence ;  and  Kmnersley 
v.  Orpe,  2  Dougl.  517,  is  there  cited,  where  "  in  an  action  for  a  trespass  in 
the  plaintiff's  fishery,  a  verdict  for  the  plaintiff  in  a  former  action,  against  one 
who  justified  as  the  servant  of  J.  S.,  was  admitted  in  evidence  against  the 
defendant  in  the  second  action,  upon  its  appearing  that  the  defendant  in  that 
action  had  acted  by  the  command  of  J.  S.  j  for  it  was  considered  that  J.  S. 
was  the  real  party  in  both  actions/1    Again,  in  1  Stark,  on  Ev.  p.  223.  2d  ed. 
it  is  said  not  to  be  "  necessary  that  the  former  verdict  should  have  been 
founded  upon  the  same  precise  subject-matter,  provided  the  question  be  the 
same,  and  between  the  same  parties."     Here  it  was  substantially  so.     Lord 
Derby  was  privy  in  estate  to  Henry  Foster :  the  titles  of  both  depended  on 
the  same  evidence ;  and  a  verdict  against  Henry  Foster  would  have  been  con- 
clusive against  the  earl.    The  lands  in  question  in  the  two  causes  were  parcels 
of  one  and  the  same  estate.    It  was  admitted  by  the  counsel  for  Thomas 
Foster,  that  the  verdict  in  one  cause  was  decisive  of  the  other,  the  evidence  in 
both  being,  as  they  said,  precisely  the  same.    In  Com.  Dig.,  Evidence  (A.  5.), 
it  is  said  that  "  a  verdict  in  another  action  for  the  same  cause  shall  be  allowed 
in  evidence  between  the  same  parties.    So,  it  shall  be  evidence,  where  the 
verdict  was  for  one  under  whom  any  of  the  present  parties  claim."     Here  the 
cause  was  the  same  in  the  two  ejectments,  the  interest  and  the  title  being  the 
same,  though  the  parcels  of  land  were  different.     [Littlsdali  J.    No 
•7881  fcuthority  is  *given  for  the  second  proposition  in  Com.  Dig.]    It  is  laid 
'00J  down  in  Vin.  Abr.,  Evidence  [A.  b.  76.],  pi.  1.,  that  "a  verdict 
against  one  under  whom  either  plaintiff  or  defendant  claims  may  be  given  in 
evidence  against  the  party  so  claiming.    Contra,  if  neither  claim  under  it." 

(«)  See  the  argument  in  Wright  v.  Doe  d.  Tatham,  ante,  pp.  9, 11. 
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And  in  Yin.  Abr.,  Evidenoe  [A.  b.  31.],  pi.  81.,  a  case  of  the  Earl  of  Bath 
v.  Bathersea,  5  Mod.  9,  is  cited,  where  the  Solicitor-General  insisted,  that 
"  the  depositions  which  were  read  against  my  Lord  Bath  in  the  other  cause, 
are  no  evidence  in  this,  because  that  trial  is  not  between  the  same  parties ;  and 
depositions  are  never  evidence  but  where  they  are  mutual ;  and  this  defendant 
does  not  claim  under  any  one  that  was  party  to  the  former  suit.     Curia, 
They  may  be  read  because  the  defendant  shelters  himself  under  the  other's  title/1 
[Lord  Dknman  C.  J.    That  case  is  not  stated  clearly  enough  to  be  relied 
upon.]    It  is  again  laid  down  in  Vin.  Abr.,  Evidence  [A.  b.  31.],  pi.  47., 
that  depositions  in  a  former  cause  "  where  either  plaintiff  or  defendant  wen 
parties,  may  be  read  as  evidenoe  against  such  plaintiff  or  defendant."    That  a 
verdict  is  evidence,  though  not  relating  to  the  same  lands,  if  it  were  on  the 
same  point  and  between  the  same  parties,  or  those  under  whom  the  present 
parties  claim,  appears  from  Bullers  Nisi  Prius,  p.  232.,  where  Sherwin  v. 
Clarges,  12  Mod.  843,  as  Clarges  v.  Sherwin,  is  cited.     That  case  is  also 
referred  to,  on  the  same  points,  in  Gilbert  on  Evidence  (LofiYs  ed.),  p.  31., 
and  Bacon's  Abridgement,  Evidenoe,  F.  vol.  Hi.  p.  255.,  ed.  1882.    But, 
independently  of  general  rules  of  law,  it  is  dear  from  what  passed  when  the 
two  ejectments  were  tried,  that  the  evidence  given  by  William  Foster,  the 
deceased  witness,*  on  the  first,  was  admissible  here,  as  much  as  if  it  ^-gA 
had  been  given  on  the  second  ejectment  to  which  Thomas  Foster  and  L 
Lord  Derby  were  actually  parties.     The  second  case  was  suffered  by  the  then 
defendant's  counsel  to  rest  wholly  on  the  evidence  given  for  the  plaintiff  in  the 
first.     The  objection  from  want  of  mutuality  does  not  arise,  there  having  been 
no  evidenoe  for  the  defendant.    Any  witness  who  might  have  been  called  on 
either  side,  at  the  first  trial,  might  have  been  cross-examined  on  the  second  if 
the  parties  had  wished  it ;  and  former  depositions  of  witnesses  are  admissible, 
if  "  the  party  to  be  affected  by  them  has  cross-examined  the  deponents,  or  has 
been  legally  called  upon  and  had  the  opportunity  to  do  so."  1  Stark,  on  Ev. 
264.  2d  edit.    In  Cazenove  v.  Vaughan,  1  M.  &  S.  6,  Lord  Ellenborough 
says,  "  The  rule  of  the  oommon  law  is,  that  no  evidence  shall  be  admitted  but 
what  is  or  might  be  under  the  examination  of  both  parties." — "  But  if  the 
adverse  party  has  had  liberty  to  cross-examine,  and  has  not  chosen  to  exercise 
it,  the  case  is  then  the  same  as  if  he  had  cross-examined ;  otherwise  the  admis- 
sibility of  the  evidence  would  be  made  to  depend  upon  his  pleasure,  whether 
he  will  cross-examine  or  not;  which  would  be  a  most  uncertain  and  unjust 
rule." 

Lord  Denman  C.  J.  Supposing  that  there  is  no  proof  of  a  particular 
agreement  at  the  time  of  the  former  trials,  to  consider  the  evidence  in  the  first 
ejectment  as  read  upon  the  trial  of  the  second,  I  think  the  deposition  of  the 
deceased  witness  was  not  admissible  in  this  case,  for  the  reason  given  bj  the 
learned  judge  at  nisi  prius.  *It  appears  to  me  perfectly  clear  that  **p,o 
there  is  no  such  privity  between  the  parties  to  the  present  ejectment, 
and  to  the  ejectment,  Doe  dem.  Henry  Foster  v.  Thomas  Foster,  as  could  make 
the  verdict  in  the  latter  evidence  in  this,  or  warrant  the  reception,  in  this  ease, 
of  William  Foster's  deposition  in  the  former  one.  In  Kinnersley  v.  Orpe,  2 
Dougl.  517,  the  same  title  must  have  come  in  question  in  both  actions.  We 
have  felt  great  difficulty  in  this  case,  on  account  of  the  understanding  which  is 
said  to  have  taken  place  between  the  parties  when  the  second  of  the  two  former 
ejectments  was  called  on  for  trial ;  but  I  think  it  is  best  to  require  that,  where 
any  such  matter  is  relied  upon,  the  understanding  should  be  distinctly  shown : 
the  burden  of  proving  it  here  lay  on  the  defendant,  and  I  think  he  failed  to 
establish  it. 

Littledalb  J.  I  also  think  that  the  evidence  was  not  receivable.  A 
passage  has  been  cited  from  Com.  Dig.  Evidenoe,  A.  6.  where  it  is  said,  that 
"  a  verdict  in  another  action  for  the  same  cause  shall  be  allowed  in  evidence 
between  the  same  parties.    8o,  it  shall  be  evidenoe,  where  the  verdict  was  for 
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one  under  whom  any  of  the  present  parties  claim."  But  that  must  mean  a 
claim  acquired  through  such  party  subsequently  to  the  verdict :  (a)  if,  as  it  has 
been  now  argued,  the  rule  could  be  extended  to  parties  claiming  other  lands 
nnder  the  same  title  previously  to  the  verdict,  the  effect  of  such  verdict  might 
be  carried  back  for  a  hundred  years.  None  of  the  cases  support  such  a  propo- 
sition. As  to  the  second  point  made,  I  think  the  general  understanding  relied 
*7911  QP°D  kv  *ne  defendant  was  not  sufficient  to  let  in  *the  evidence  in 
J  question.  If  the  parties  on  the  former  occasion  consented  that  the 
evidence  given  at  the  first  trial  should  be  considered  as  read  on  the  second,  a 
minute  to  that  effect  might  have  been  made  upon  the  judge's  notes :  but 
none  appears.  The  mere  understanding  of  the  parties,  as  it  is  alleged  here. 
cannot  be  relied  upon  as  an  agreement.  Then  the  evidence  of  the  deceased 
witness  comes  before  us  merely  as  evidence  given  upon  a  trial  between  different 
parties  from  those  in  the  present  cause.  Kinnersley  v.  Orpe,  2  Dougl.  517, 
doee  not  apply.  There  the  defendant  in  each  cause  justified  as  the  servant  of 
Dr.  Cotton,  and  he  was  the  real  defendant  in  both  actions.  The  rule  must  be 
discharged. 
Taunton  and  Williams  Js.  concurred.  Rule  discharged. (6) 

fa)  8ee  Lock  v.  Norborne,  8  Mod.  141. 
6)  The  present  Earl  of  Derby  afterwards  brought  another  ejectment  against  Thomas 
Foster  for  the  premises  claimed  in  the  above  action,  laying  the  demises  in  the  names  of 
Henry  Foster,  and  of  the  late  and  present  earl.  At  the  trial  before  Alderson  B.,  at  the 
Lancaster  Spring  assises,  1886,  the  above-mentioned  examination  of  the  deceased  wit- 
ness, William  Foster,  was  offered  in  evidence  for  the  plaintiff,  on  the  counts  laying  the 
demises  in  the  name  of  Henry  Foster.  This  was  objected  to  on  behalf  of  the  defendant, 
inasmuch  as  the  trial  on  which  that  examination  was  taken,  related  to  the  property, 
late  Mrs.  Travers's  at  Croft,  whereas  the  present  action  was  for  the  land  formerly  her's 
at  Huyton,  a  different  property.  The  learned  judge,  without  hearing  counsel  in  answer 
to  the  objection,  said  that  he  had  no  doubt  of  the  examination  being  admissible,  the 
questions  being  the  same  in  both  actions,  vii. :  who  was  the  heir  at  law  of  Mrs.  Travers? 
(See  1  Stark,  on  Ev.  228,  2d  ed.  citing  Lewis  v.  Clarges,  ante,  788,  as  Sherwin  v. 
Clarges.)    On  this  decision  a  compromise  was  offered  by  the  defendant,  and  acceded  to. 

Cresswil,  Alexander  ^  Wightman,  and  Cowlipg  for  the  plaintiff. 

AteMerkj,  Serjt.  (A.  0.  of  the  county  palatine)  Tomlmson  and  Addison  for  the  defendant 


-too,  *LAINSON,  Executor  of  OWEN  GRIFFITHS  v.  TEEMERE. 
^2J  June  10th. 

In  an  action  upon  a  bond  appearing  upon  oyer  to  be  conditioned  for  the  payment  of  the 
rent  of  certain  premises,  recited  in  the  condition  to  be  demised  by  indenture  at  a 
certain  specific  rent,  as  by  the  said  indenture,  Ac,  the  defendant  cannot  plead  that  the 
indenture  mentioned  in  the  condition  was  an  indenture  by  which  a  certain  rent,  leas 
in  amount  than  the  rent  mentioned  in  the  condition,  was  reserved,  and  that  such  leas 
rent  has  been  paid. 

Debt  on  bond  for  1000/.,  made  to  the  testator  by  the  defendant.  The  defen- 
dant set  out,  on  oyer,  the  bond  and  condition.  The  bond  was  joint  and  several} 
by  die  defendant  and  two  other  persons,  and  dated  the  29th  of  October,  1809. 
The  condition  recited,  that  by  indenture  of  lease  bearing  even  date  therewith, 
made  between  Owen  Griffiths  (the  testator)  of  the  one  part,  and  James  Tre- 
mere  (the  defendant)  of  the  other  part,  Griffiths,  for  the  consideration  therein 
mentioned,  demised  certain  messuages  and  premises,  habendum,  to  Tremere, 
his  executors,  administrators,  and  assigns,  for  a  term  of  thirty-one  years,  at 
the  yearly  rent  of  170/.,  payable  quarterly,  and  subject  to  certain  covenants, 
Ac.,  therein  contained,  on  the  tenants'  part  to  be  performed,  as  by  the  said 
lease,  Ac. :  and  the  condition  of  the  bond  was  stated  to  be  the  payment  to  Grif- 
fiths, his  executors,  Ac.,  of  the  said  yearly  rent  or  sum  of  170/.,  and  al*o  the 
performance  of  all  the  covenants,  Ac.,  in  the  same  indenture  of  lease  contained 
on  the  part  of  the  lessee,  tenant,  or  assignee  to  be  performed,  Ac. 
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First  plea,  non  est  factum;  upon  which  issue  was  joined. 

Second  plea.  That  the  indenture  of  lease  in  the  conditions  mentioned,  was 
a  certain  indenture  of  lease  bearing  even  date  with  the  said  writing  obligatory 
in  the  said  declaration  mentioned,  that  is  to  say,  &c.,  (the  indenture  was  then 
set  forth,  down  to  the  reddendum,  *rather  more  fully  than  in  the  con-  r*7qo 
dition ;)  yielding  and  paying  therefor  yearly  and  every  year  during  the  L 
said  term  unto  the  said  Owen  Griffiths,  his  executors,  &c.,  the  yearly  sum  of 
140/.  of  lawful,  &c.  And  the  said  defendant  did  thereby  for  himself,  his 
heirs,  executors,  Ac.,  covenant,  promise,  and  agree  to  and  with  the  said  Owen 
Griffiths,  his  executors,  &c.,  (stating  a  covenant  by  the  defendant  to  pay  the 
said  rent  of  140/.  at  the  appointed  days.)  And  the  defendant  further  alleged, 
that  there  were  not,  nor  are,  any  other  covenants,  clauses,  provisoes,  condi- 
tions, or  agreements  in  the  same  indenture  of  lease  contained,  which  from  and 
after  the  execution  of  the  said  writing  obligatory  during  the  continuance  of  the 
said  term  by  the  said  lease  granted,  on  the  part  of  the  lessee  therein  men- 
tioned, tenant,  or  assignee,  were  or  ought  to  be  paid,  observed,  performed,  ful- 
filled, or  kept,  as  in  and  by  the  said  indenture,  &o.  The  plea  then  alleged 
that  the  defendant  entered  by  virtue  of  the  demise,  and  was  possessed,  and 
that  he,  from  time  to  time,  and  at  all  times,  well  and  truly  paid  to  Owen  Grif- 
fiths, in  his  life  time,  and  to  the  plaintiff  as  his  executor  since  his  death,  the 
said  yearly  rent  or  sum  of  140/.  at  the  days  and  times,  &c.,  and  in  the  manner 
and  form  by  the  said  indenture  limited  and  appointed,  &c.,  according  to  the 
true  intent  and  meaning  of  the  said  indenture,  Ac. 

Replication.  That  the  said  defendant  has  not  since  the  making  of  the  said 
writing  obligatory,  and  during  the  continuance  of  the  term  in  the  said  condi- 
tion thereof  mentioned,  well  and  truly  paid  or  caused  to  be  paid  to  the  said 
plaintiff,  executor  as  aforesaid,  since  the  death  of  the  said  Owen  Griffiths,  the  ^ 
said  yearly  rent  or  sum  of  170/.  in  the  said  condition  mentioned,  according  to 
the  terms  thereof,  but  has  hitherto  neglected,  &o.  Demurrer,*  assign-  r*-<w 
ing  for  causes  that  the  plaintiff  had  not  answered,  traversed,  or  denied  *- 
the  material  allegations  in  the  plea,  namely,  the  payment  of  the  140/.  in  the 
manner  and  form,  Ac.  according  to  the  true  intent,  &c. ;  but  on  the  contrary 
had  alleged  a  breach  in  payment  of  a  supposed  rent  or  sum  of  170/.  not  men- 
tioned in  the  said  indenture ;  and  also  that  the  replication  did  not  allege  any 
breach  of  any  covenant  in  the  said  indenture  of  lease  mentioned ;  also  that  the 
plaintiff  had  alleged  a  supposed  breach  by  non-payment  of  a  certain  supposed 
rent  or  sum  of  170/.,  by  way  of  answer  to  the  plaintiff's  allegation  of  per- 
formance of  the  several  covenants  in  the  said  indenture  of  lease  mentioned, 
which  said  indenture  of  lease  was  in  and  by  the  plea  averred  to  be,  and  in  met 
was,  the  identical  lease  mentioned  in  the  condition  of  the  said  writing  obliga- 
tory, and  so  by  the  said  plaintiff  in  and  by  his  replication  to  that  plea  admitted 
to  be ;  and  also  that  the  subject-matter  of  the  plaintiff's  said  replication  was 
unconnected  with  the  covenant  of  the  said  defendant  in  the  said  indenture 
contained,  the  true  performance  whereof  was  by  the  plea  expressly  alleged,  &c. 
Joinder  in  demurrer. 

Third  plea.  That  the  said  indenture  of  lease  in  the  said  condition  men- 
tioned was  a  certain  indenture,  Ac.,  being  the  same  indenture  of  lease  as  is 
hereinbefore  in  the  said  second  plea  mentioned,  Ac  whereby,  Ac.  (as  before), 
yielding  and  paying  therefor  yearly,  and  every  year  during  the  said  term,  to 
the  said  Owen  Griffiths,-  his  executors,  Ac,  a  certain  yearly  rent  therein  men- 
tioned, and  that  the  said  rent  in  the  said  indenture  of  lease  mentioned,  and 
thereby  reserved  as  aforesaid,  was  and  is  in  the  said  condition  of  the  said 
writing  obligatory  by  mistake  stated  and  set  forth  to  be  170/.  per  mnR 
♦annum  instead  of  140/.,  the  said  yearly  rent  in  the  said  indenture  of  L 
lease  mentioned,  and  thereby  reserved,  being  140/.  and  no  more,  and  no  other 
rent  or  yearly  sum  being  thereby  reserved  or  made  payable.  The  plea  then 
averred  payment  of  the  last-mentioned  rent,  and  that  Owen  Griffiths  never 
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demised  the  premises  in  the  said  indenture  and  in  the  said  condition  mentioned, 
or  an j  other  premises -whatever,  to  the  defendant,  at  or  under  any  greater  or 
other  yearly  rent  than  the  said  sum  of  140/.  Replication,  that  the  said  rent 
in  the  said  indenture  is  by  mistake  stated  to  he  140/.  instead  of  170/.,  without 
this  that  the  said  rent  in  the  said  condition  of  the  said  writing  obligatory  men- 
tioned, is  by  mistake  stated  and  set  forth  to  be  170/.  per  annum  instead  of 
140£    And  this,  &o.  (to  the  country.)     Similiter* 

Fourth  plea.    That  the  said  defendant  hath  from  time  to  time,  and  at  all 
times  since  the  making  of  the  said  indenture  of  lease  in  the  said  second  plea 
mentioned,  being  the  same  indenture  of  lease  in  the  said  condition  of  the  said 
writing  obligatory  also  mentioned,  during  the  continuance  of  the  said  term, 
fte.,  hitherto  well  and  truly  paid,  or  caused  to  be  paid,  unto  the  said  0.  G., 
his  executors,  &c.,  the  said  yearly  rent  or  sum  in  the  said  indenture  of  lease 
mentioned  and  thereby  reserved  and  made  payable,  according  to  the  true  intent 
and  meaning  of  the  same  indenture  of  lease.     Replication,  that  the  said  defend- 
ant has  not,  since  the  making,  Ac.,  and  during  the  continuance,  &c,  well  and 
truly  paid,  or  caused  to  be  paid,  to  the  said  plaintiff,  executor  as  aforesaid, 
since  the  death  of  the  said  O.  G.,  the  said  yearly  rent  or  sum  of  170/.  in  the 
said  condition  mentioned,  according  to  the  terms  thereof,  but  has  hitherto 
*7961  *neS^ecte<^>  *°«     Rejoinder,  that  the  said  defendant  hath  from  time  to 
J  time,  and  at  all  times  since  the  making,  &c.  (as  in  the  plea,)  during 
the  continuance,  &o.,  well  and  truly  paid,  or  caused  to  be  paid,  unto  the  said 
0.  G.,  and  his  executors,  the  said  yearly  rent  or  sum  in  the  said  indenture  of 
lease  mentioned  and  thereby  reserved,  according  to  the  true  intent  and  mean- 
ing  of  the  same  indenture  of  lease  and  of  the  said  condition  of  the  said  writing 
obligatory.     And  of  this,  Ac.  (to  the  country.)    Demurrer,  assigning  for 
causes,  that  the  said  defendant  has  not  alleged  any  new  matter,  nor  any  thing 
materially  differing  from  the  allegations  in  the  last  plea :  and  the  defendant 
has  thereby  tendered  no  material  issue,  and  has  not  denied  or  noticed  the  alle- 
gation of  the  plaintiff  in  his  replication,  that  the  defendant  had  not  paid 
the  rent  of  170/.  in  the  condition  of  the  said  bond  mentioned.    Joinder  in 
demurrer. 
The  demurrers  were  argued  on  a  former  day  (May  SOth)  in  this  term,  (a) 
R.  V.  Richard*  for  the  defendant.     The  question  substantially  depends  on 
the  goodness  of  the  second  and  fourth  pleas.    The  bond  and  the  indenture  may 
he  considered  as  constituting  one  instrument.    The  defendant  could  not  have 
pleaded  performance  of  the  condition  of  the  bond  without  setting  out  the  inden- 
ture; Anonymous  Case  in  Siderfin,  1  Sid.  50.  pi.  13.  ;(&)  Lewes  v.  Ball,  1  Sid. 
97;  Tapscot  v.  Wooldridge,  1  Sid.  425;  Cook  v.  Remington,  6  Mod.  287. 
8.  C.  2  Salk.  498;  Stibbs  v.  Clough,  1  Str.  227 ;  Viner's  Abr.  Fait.  (0.  a. 
rjQvi  2*)  pl»  4.     This  shows  that  the  "indenture  must  be  looked  to,  in  order 
J  that  it  may  be  seen  what  the  defendant  was  to  perform.     If  the  con- 
dition were  simply  for  the  payment  of  the  170/.,  this  defence  could  certainly 
not  be  set  up,  unless  fraud  could  be  shown ;  but,  as  the  condition  mentions  the 
indenture,  the  court  must  look  at  the  indenture.    If  they  do  so  here,  the  pleas 
show  an  answer  to  the  declaration ;  for  it  cannot  then  be  said  that  the  condi- 
tion was  for  the  payment  of  170/. 

Dampier  for  the  plaintiff.  The  question,  as  to  so  much  of  the  record  as  is 
now  before  the  court,  is,  whether  the  defendant  be  entitled  to  make  the  aver- 
ment which  he  has  made.  The  question  whether  any  mistake  was  made,  is 
one  of  fact,  which  is  to  go  to  the  country.  In  the  second  and  fourth  pleas, 
the  defendant  confesses  that  the  lease,  as  mentioned  in  the  condition,  is  at  a 
rent  of  170/. ;  the  indenture  set  out  in  the  plea  is  not  that  which  is  mentioned 
in  the  condition,  and  the  defendant  is  estopped  from  denying  that  the  inden- 
ture is  truly  set  out  in  the  condition.    The  estoppel  might  have  been  replied, 

(a)  Before  Loan  Dihmah  C.  J.,  Littlidals,  Taxtxtoh,  and  Williams,  Ja. 

(b)  And  see  note  (2)  to  Lord  Arlington  v.  Merrick*,  2  Wmi.  Saund.  40V. 
Vol.  XXVIIL— 24 


370  Lainsox  v.  Tbemeke.    T.  T.  1834.  [797 

bat  it  may  be  insisted  on  upon  demurrer,  where  it  arises  upon  the  pleadings } 
and  it  is  not  waived  by  the  plaintiff  replying  over.     The  indenture  and  the 
bond  constitute  a  double  security.     Thus,  in  Cotterel  v.  Hooke,  1  Doug.  97, 
it  was  held,  that  where  defendant  covenanted  to  pay  an  annuity,  the  deed  of 
covenant  reciting  a  bond  of  even  date  to  secure  the  payment  of  the  annuity, 
and  the  bond  had  become  forfeited  before  a  discharge  of  the  defendant  under 
the  insolvent  act,  16  Gk  3,  c.  38,  (but  the  penalty  did  not  appear  to  have 
♦been  enforced,)  the  remedy  on  the  covenant  for  payments  due  subse-  pu^no 
quently  to  the  discharge  was  not  affected  by  the  provisions  of  that  *- 
insolvent  act.    If  the  interpretation  of  this  condition  were  to  be  confined  to 
the  indenture,  as  set  out  in  the  plea,  there  would,  in  effect,  be  only  one 
security.     It  is  a  rule  that,  where  a  recital  in  a  valid  deed  is  special,  of  an  act 
which  is  perfect  and  not  executory,  where  the  parties  are  private  individuals, 
and  no  fraud  is  alleged,  and  no  statute  or  public  policy  contravened,  there  an 
estoppel  shall  take  effect ;  consequently  the  defendant  here  is  estopped  from 
varying  the  effect  of  the  indenture,  as  recited  in  the  condition ;  Hill  v.  The 
Manchester  Water  Works  Company,  2  B.  &  Ad.  544,  and  the  authorities 
there  cited,  page  549 ;  Rowntree  v.  Jacob,  2  Taunt.  141 ;  Strowd  v.  Willis, 
Cro.  Eliz.  362,  Jermin  v.  Randall,  Latch.  125 ;  Hosier  v.  Searle,  2  B.  &  P. 
299 ;  Lampon  v.  Corke,  5  B.  &  Aid.  606.     Even  if  the  issue  on  the  third 
plea  be  found  for  the  defendant,  the  plaintiff  will  be  entitled  to  judgment  non 
obstante  veredicto,  for  the  defendant  was  not  entitled  to  aver  against  the  con* 
dition  admitted  upon  the  record,  as  appears  from  what  is  said  in  Goddard's 
case,  2  Rep.  4,  b,  and  Buckler  v.  Millerd,  2  Ventr.  107.     The  effect  of  an 
estoppel  is  to  prevent  a  party  from  pleading  matter  which  may  be  true,  because 
he  has  solemnly  confessed  something  contrary  to  that  which  he  attempts  to 
plead :  the  plaintiff's  demurrer,  therefore,  does  not  confess  the  truth  of  the 
defendant's  plea,  but  denies  that  such  plea  can  be  pleaded.    The  defendant 
had  said  that  the  indenture  was  one  by  which  170Z.  is  reserved :  an  indenture, 
by  which  140/.  is  reserved,  cannot  be  that  "indenture.    It  is  true  that  r*7QQ 
a  party  may  plead  such  matter  in  discharge  as  is  not  inconsistent  with  L 
the  record  :  thus,  if  the  record  here  did  not  show  the  covenants  in  the  inden* 
ture,  the  defendant  might  plead  that  there  were  no  covenants,  Holloway's 
case,  1  Mod.  15 ;  but  he  cannot  do  so  when  the  record  shows  the  covenants. 
It  is  true,  also,  that  if  the  condition  refer  to  a  generality,  the  existence  of  it 
may  be  traversed  in  the  plea;  but  no  traverse  can  be  taken  upon  a  particu- 
larity averred  in  the  condition,  as  here.     If  the  defendant  here  is  estopped  by 
the  condition  on  the  record  from  pleading  that  there  was  no  indenture,  he 
must  be  equally  estopped  from  pleading  matter,  the  effect  of  which  is  to  show 
only  that  there  is  no  such  indenture  as  that  recited  in  the  condition ;  as  a 
lessee,  who  is  estopped  from  pleading  that  his  lessor  nil  habuii  in  tenementis, 
cannot  plead  that  his  lessor  conveyed  in  fee  before  the  lease,  Palmer  v.  Eking, 
2  Ld.  Raym.  1550.     In  Trevivan  v.  Lawrence,  1  Salk.  276,  S.  C.  2  Ld. 
Raym.  1036,  1048,  a  scire  facias  had  been  brought,  reciting  the  judgment  of 
a  wrong  term,  but,  on  nul  tiel  record  being  pleaded,  the  issue  had  been  found 
for  the  plaintiff,  and  an  elegit  had  issued ;   ejectment  being  brought  by  the 
plaintiff  in  the  scire  facias,  it  was  held  that  the  defendant,  who  had  also  been 
defendant  to  the  scire  facias,  could  not  take  advantage  of  the  variance.    The 
very  object  of  the  bond,  in  the  present  case,  may  have  been  to  correct  sum* 
marily  a  mistake  in  the  lease,  or  to  supersede  the  necessity  of  proof  of  a  lease. 
It  may  be  said  that  estoppels  are  odious ;  that,  however,  is  true  to  this  extent 
only,  that  they  shall  not  be  implied,  as  appears  by  the  ^language  of  ,-*onn 
the  court  in  Palmer  v.  Ekins,  2  Ld.  Raym.  1553.    It  may  also  be  L 
said  that  here  is  an  estoppel  against  an  estoppel,  which  seta  the  matter  at 
large,  as  laid  down  in  Co.  Lit.  352.b.    In  order  to  avail  himself  of  tibia,  the 
defendant  should  have  pleaded  the  estoppel  regularly!  which  would  have 
enabled  the  plaintiff  to  deny,  if  he  could,  the  existence  of  the  record  or  deed 
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relied  upon  by  the  defendant  as  an  estoppel.  If  the  plaintiff  had  sued  on  the 
covenant  as  it  appears  in  the  indenture  set  out  in  the  plea,  it  is  clear  that  he 
could  have  claimed  only  1404.  rent;  yet,  if  the  doctrine  of  mutual  estoppel 
were  to  prevail  to  the  extent  suggested,  he  might  have  sued  for  170/.,  and 
have  given  evidence  that  this  was  the  amount  of  the  rent  really  covenanted 
for,  since  the  bond  of  the  defendant  would  have  prevented  him  from  confining 
the  plaintiff  to  the  sum  named  in  the  indenture,  and  the  matter  would  have 
been  set  at  large.  The  case  is  one  for  a  court  of  equity,  where  there  is  a  mode 
of  inquiring  into  the  real  facts.  If  the  defendant  has  any  remedy  in  this 
court,  it  is  not  by  pleading  but  by  affidavit,  which  the  plaintiff  may  answer, 
Mease  ».  Mease,  1  Cowper,  47. 

R.  V.  Richards  in  reply.  The  fallacy  of  the  argument  on  the  part  of  the 
plaintiff  consists  in  reducing  this  to  a  question  of  estoppel :  the  real  question 
is,  the  meaning  of  the  parties.  If  their  intention  was  that  the  covenants  in 
the  indenture  should  be  performed,  the  indenture  must  be  looked  at.  Now, 
the  condition  does  expressly  refer  to  the  indenture ;  and  that  indenture  is  set 
out  in  the  plea.  Since  the  statute  8  &  9  W.  8,  c.  11,  s.  8,  execution  could 
♦8011  not  naTe  ^>een  taken  out  on  such  *a  bond  as  this  without  referring  to 
J  the  indenture.  The  decisions  in  the  class  of  cases  to  which  Hosier  v. 
Searle,  2  B.  &  P.  299,  belongs,  are  inapplicable :  there  the  defendant  pleaded 
that  the  indenture  was  never  executed  at  all ;  here  the  plea  merely  explains 
the  meaning  of  the  parties  in  a  contract  which  is  not  denied. 

Cur.  adv.  vult. 
Lord  Denman  C.  J.  on  this  day  delivered  the  judgment  of  the  court. 
After  having  stated  the  pleadings,  his  Lordship  proceeded  as  follows : — 

It  appears  upon  these  pleadings,  that  the  condition  of  the  bond  is  to  pay 
the  rent  of  170/.,  at  certain  times  mentioned  in  the  condition,  and  to  perform 
and  observe  the  covenants,  conditions,  and  agreements  in  the  lease ;  and  then, 
as  the  lease,  when  set  out,  shows  the  rent  to  be  140/.,  the  question  is,  whether 
the  payment  of  140/.  constitutes  a  performance  of  this  part  of  the  condition  of 
the  bond,  or  whether  the  defendant  is  estopped  from  showing  that  the  rent  is 
different  from  the  170/.  mentioned  in  the  condition. 

The  first  point  to  be  considered  is,  whether,  upon  this  bond,  the  defendant 
would  be  estopped  from  saving  there  is  no  such  lease  as  is  mentioned  in  the 
condition. 

In  1  Rolle's  Abridgment,  872,  Estoppell,  (P.)  pi.  1,  it  is  said,— "If  the 
condition  contains  a  generality  to  be  done,  the  party  shall  not  be  estopped  to 
say  there  was  not  any  Buch  thing.  But  in  all  cases  where  the  condition  of  a 
bond  has  reference  to  any  particular  thing,  the  obligor  shall  be  estopped  to 
say  that  there  is  no  such  thing."  Ibid.  pi.  7.  The  same  rule,  as  to  generali- 
♦8021  *'eB  anc*  Popularities,  is  laid  'Mown  in  Strowd  v.  Willis,  Cro.  Eliz.* 
J  362,  and  Shelley  v.  Wright,  Willes,  9,  and  urged  in  argument  in 
Hosier  v.  Searle,  2  B.  &  P.  299,  and  Hill  v.  The  Proprietors  of  the  Manches- 
ter and  Salford  Water  Works,  2  B.  &  Ad.  549.  A  great  number  of  instances 
are  given  in  Rolle's  Abridgment,  and  in  several  other  books,  of  these  generali- 
ties and  particularities.  And  amongst  them,  as  more  nearly  applicable  to  the 
present  case,  if  a  condition  be  to  perform  the  covenants  of  an  indenture,  the 
obligor  is  estopped  to  say  there  is  no  such  indenture  :  1  Roll.  Abr.  872,  Es- 
toppell (P.)  pi.  8.  So  also  in  Jewell's  case,  1  Rol.  R.  408,  Holloway's  case, 
1  Mod.  15,  and  Hosier  v.  Searle,  2  B.  &  P.  299.  In  the  present  case,  the 
condition  is  as  to  a  particular  thing,  as  it  gives  the  date  and  all  the  particulars 
of  the  lease.  And,  by  parity  of  reason,  the  defendant  would  be  estopped  from 
saying  that  there  is  no  such  indenture. 

But  the  defendant  says  he  admits  that  he  is  estopped  from  saying  there  is 
no  lease  granted  to  him ;  but  then,  to  discharge  himself  from  the  bond,  he 
seta  out  the  lease.  This  he  was  bound  to  do,  according  to  the  established 
rules  of  pleading,  and  as  more  particularly  detailed  in  Cook  v.  Remington,  6 
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Mod.  287,  8.  0.  2  Silk.  498.  That  was  debt  on  bond,  with  a  condition  to 
perform  covenants  in  an  indenture.  The  defendant  craved  oyer;  and  the 
court  held  that,  where  one  is  bound  to  perform  covenants  in  an  indenture,  in 
an  action  on  the  bond,  the  defendant,  in  order  to  discharge  himself,  ought  to 
show  the  deed  Ur  the  court,  that  they  may  see  what  the  covenants  are.  And 
the  same  rule  is  laid  down  in  1  Siderfin,  50,  Anonymous  Case,  and  97,  Lewes 
v.  Ball,  *which  have  been  cited.  And  the  whole  lease  being  set  out,  ^oaq 
the  defendant  contends  that  the  actual  lease  is  to  be  taken  as  a  further  «■ 
description  of  the  lease  recited  in  the  condition  of  the  bond,  according  to  what 
is  said  by  Holt  C.  J.  in  Evans  v.  Powel,  Comb.  377  ;  and  that  the  bond  and 
lease  are  to  be  taken  as  together  forming  one  instrument.  And,  as  it  appears 
by  the  lease  that  the  rent  is  140/.  a  year,  the  defendant  says,  as  it  is  the 
lease  which  contains  the  real  contract  of  the  parties,  and  the  rent  being  to  be 
paid  for  the  occupation  of  the  land,  that  if  he  has  paid  the  rent  stipulated,  he 
has  performed  the  contract  specified  in  the  lease,  and  it  is  therefore  an  answer 
to  the  action ;  that  the  bond  does  not  show  the  contract  as  to  the  rent,  but  is 
merely  given  as  a  collateral  security  for  the  performance  of  the  terms  of  the 
lease :  and  if  he  has  performed  the  terms  of  the  lease,  the  bond  cannot  he 
enforced  against  him. 

But,  notwithstanding  this  argument,  we  think,  as  far  as  the  bond  goes  in  a 
court  of  law,  the  obligor  is  estopped  from  saying  that  the  rent  was  not  170/.  a 
year,  because  his  showing  the  lease  at  a  rent  of  140/.  is,  in  effect,  the  same 
thing  as  saying  that  there  is  no  such  lease  as  is  stated  in  the  bond.  In  1st 
Rolle's  Abridgment,  873,  Estoppell  fP.)  pi  10, 11,  there  is  a  case  of  Fletcher 
v.  Farrer,  as  follows :  "  If  the  condition  of  an  obligation  be  to  do  certaia 
things,  for  which  he  is  bound  in  a  certain  recognisance,  showing  the  certainty 
of  it,  then  the  obligor  shall  be  estopped  to  plead  that  he  was  not  bound  in  any 
recognisance,  inasmuch  as  the  condition  has  reference  to  a  particular.  So  the 
obligor,  in  the  case  aforesaid,  shall  be  estopped  *to  plead  a  special  plea  ~*m 
by  which  he  owns  that  he  acknowledged  a  thing  in  the  nature  of  a  re-  *- 
cognisance,  but,  upon  the  special  matter,  it  appears  to  the  court  it  was  not  any 
recognisance  in  law ;  for  this  amounts  but  to  this, — that  he  was  not  bound  in 
any  recognisance." 

Upon  what  appears  on  the  record,  there  is  no  doubt  but,  if  an  action  of 
covenant  had  been  brought  on  the  lease,  only  140/.  could  be  recovered;  and 
there  certainly  is  an  apparent  incongruity  in  saying  that  different  sums  are  to 
be  recovered  according  as  the  proceeding  is  on  the  bond  or  the  lease.  This, 
however,  is  occasioned  by  the  defendant  having  executed  two  apparently 
inconsistent  instruments.  And  we  think,  upon  the  pleadings  now  under  con- 
sideration, that  the  defendant  cannot  get  rid  of  the  estoppel ;  and  that  there- 
fore there  must  be  judgment  for  the  plaintiff.    Judgment  for  the  plaintiff  (a) 

(a)  See  Bowman  t>.  Taylor,  Mich.  T.  1884. 


BUCK  v.  LEE.    June  lOrt. 

Under  the  thirtieth  section  of  the  Insolvent  Debtor's  Act,  (7  G.  4,  o.  67,)  a  debt  doe  to 
the  insolvent  will  pass  to  the  provisional  assignee,  although  it  has  been  assigned  to 
a  third  party  before  the  insolvent's  imprisonment,  if  notice  of  such  assignment  was 
not  given  to  the  debtor  before  such  imprisonment. 

A  plea  in  assumpsit  alleged,  that  the  debt  sued  upon  had  vested  In  the  provisional 
assignee,  the  plaintiff  having  become  insolvent,  and  having  executed  an  assignment 
under  the  act.  The  replication  alleged  an  assignment  to  a  third  party  before  the 
imprisonment,  for  good  consideration :  Held,  on  general  demurrer,  that  the  replica- 
tion was  bad,  for  not  alleging  that  the  debtor  had  notice  of  such  assignment. 

Assumpsit  for  goods  sold,  &c.     Plea,  that  the  plaintiff  had  taken  the 
benefit  of  the  Insolvent  Act,  and  had,  after  the  supposed  premise,  and  before 


B04] 


1  Adolphus  &  Ellis.  373 


♦8051  ^e  °°mmencement  °f  *h*  action,  assigned  all  his  estate,  *eft*ects,  debts, 
■*  Ac.  to  the  provisional  assignee,  which  assignment  vested  the  supposed 
causes  of  action  in  the  declaration  mentioned,  and  the  sums  of  money  therein 
supposed  to  be  dne,  &c.  and  the  plaintiff's  right,  Ac.  therein,  in  the  said  pro- 
visional assignee.  The  plaintiff  replied,  that  before  his  imprisonment,  and 
before  the  assignment  to  the  provisional  assignee,  to  wit,  on,  Ac.,  he  had, 
pursuant  to  an  agreement  (set  forth  in  the  replication)  assigned  by  indenture 
certain  debts  dne  or  to  become  due  to  him,  the  plaintiff,  including  that  for 
which  this  action  was  brought,  to  William  Oustard,  in  just  payment  of  a  debt 
owing  to  him  by  the  plaintiff,  and  had  constituted  Gustard  his  attorney  to  sue 
for  the  debto  so  assigned,  in  his  (the  plaintiff's)  name :  and  that  the  debt  now 
sued  for,  and  in  the  indenture  mentioned,  still  remained  unpaid :  and  so  the 
plaintiff  said  that  the  assignment  in  the  plea  mentioned  did  not  vest  the  causes 
of  action  in  the  declaration  mentioned,  and  the  sums  of  money  therein  stated 
to  be  due  from  the  defendant  to  the  plaintiff,  and  the  plaintiff's  right,  Ac. 
therein,  in  the  provisional  assignee  in  manner  and  form,  Ac.  General  de- 
murrer, and  joinder.    The  demurrer  was  argued  in  this  term,  June  6th. (a) 

Manning  in  support  of  the  demurrer.  The  statute  7  G.  4,  o.  57,  s.  30,(5) 
*oAg-i  makes  the  same  provision  as  to  *goods  and  chattels  in  the  reputed 
J  ownership  of  the  insolvent,  as  the  stat.  6  G.  4,  c.  16,  s.  72,  makes  im 
the  case  of  bankrupts.  The  debts,  therefore,  in  this  case  would  pass  to  the 
provisional  assignee.  In  Dean  and  Another  v.  James,  1  Nev.  A  M.  392,(c) 
a  question  exactly  analogous  to  this  arose  upon  the  section  in  the  bankrupt 
act.  The  defendant  in  an  action  of  assumpsit,  brought  by  two  joint  plaintiffs, 
pleaded  the  bankruptcy  of  one,  and  the  assignment  under  the  bankruptcy. 
The  replication  alleged  an  assignment  of  the  debt  by  the  bankrupt  plaintiff, 
before  the  bankruptcy,  to  the  other  plaintiff,  by  virtue  of  which  the  latter 
became  solely  entitled,  and  it  averred  that  the  action  was  brought  for  the 
benefit  of  the  solvent  plaintiff  only,  the  bankrupt  joining  merely  as  trustee. 
Bejoinder,  that  the  solvent  plaintiff  was  not  so  solely  entitled.  The  plaintiffs 
demurred,  but  the  replication  was  held  to  be  bad,  for  not  showing  that  the 
defendant  had  notice  of  the  assignment  from  the  bankrupt  to  the  other  plain- 
tiff.    The  same  objection  applies  to  the  replication  in  this  case. 

Hoggin*  in  support  of  the  replication.  Winch  v.  Keelev,  1 T.  R.  619,  is  a  direct 
authority  in  favor  of  the  plaintiff,  if  the  provision  in  the  insolvent  act  is  to  be 
construed  in  the  same  way  as  that  in  the  bankrupt  act.  The  ground  of  decision 
in  Dean  v.  James,  1  Nev.  A  M.  892,  cannot  be  supported.  Notice  is 
*8071  merety  evidence  of  the  apparent  ownership  "being  out  of  the  assignor* 
J  If  notice  had  been  given  to  every  one  except  the  defendant,  could  it  be 
■aid  that  the  insolvent  was  still  the  reputed  owner  ?  There  was  no  averment 
of  any  notice  in  Winch  v.  Keely,  1  T.  R.  619,  (1787.);  only  &  prima  facie 
assignment,  antecedent  to  the  bankruptcy,  was  shown.  In  Eckhardt  v.  Wilson. 
8  T.  R.  140,  there  was  no  averment  of  notice,  and  no  objection  was  taken  to 
the  omission.  In  Carpenter  v.  Marnell,  3  6.  &  P.  40,  it  was  held  that  where 
a  note,  not  negotiable  from  its  form,  had  been  indorsed  over  by  the  payee, 
and  the  payee  nad  become  bankrupt,  his  assignees  could  not  sue  upon  it,  inas- 

(a)  Before  Loan  Derma*  C.  J.,  Lictlsdau,  Taunton,  and  Williams  Ji. 
"  (6)  Which  enacts,  that  if  any  person  who  shall  petition  the  said  court  for  hii  or  her 
discharge  from  imprisonment,  under  this  act,  shall,  at  the  time  of  his  or  her  arrest,  or 
other  commencement  of  such  imprisonment,  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  or  her  possession,  order  or  disposition,  any  goods  or  chattels 
whereof  such  prisoner  was  reputed  owner,  or  whereof  he  or  she  had  taken  anon  him  or 
her  the  sale,  alteration  or  disposition,  as  owner,  the  same  shall  be  deemed  to  be  the 
property  of  such  prisoner  so  petitioning,  so  as  to  become  vested  in  the  provisional 
assignee  of  the  said  coart  by  the  conveyance  and  assignment  executed  in  pursuance  of 
this  act.  (The  section  then  makes  a  special  provision  for  the  ease  of  the  transfer,  Ac. 
of  a  ship.) 

(c)  And  note  at  the  end  of  this  case.    S.  G.  not  8.  P.  4  B.  &  Ad.  646. 
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much  as  the  payee  was  only  a  trustee  for  the  person  to  whom  he  had  indorsed : 
bat  it  never  was  contended  that  notice  to  the  maker  was  necessary  to  prevent 
the  property  passing  to  the  assignees.  At  all  events,  the  defendants,  to  ruse 
this  defence  properly,  should  have  rejoined,  admitting  the  primd  facie  answer 
given  by  the  replication  to  the  plea,  but  averring  that  the  debt  was  in  the 
possession,  order,  and  disposition  of  the  insolvent  with  the  consent  of  Gnstard : 
the  plaintiff  might  then  have  taken  issue  in  a  surrejoinder.  The  plaintiff  is 
not  bound  to  negative  a  distinct  fact,  the  reputed  ownership,  merely  because 
such  a  fact,  if  alleged  on  the  other  side,  would  constitute  an  answer  to  his 
replication. 

Manning  in  reply.  Suoh  a  rejoinder  would  merely  have  been  an  argumen- 
tative allegation  of  want  of  notice.  The  replication  gives  no  answer  to  the 
plea  without  allegation  of  notice.  As  to  Winch  v.  Keeley,  1  T.  R.  619,  (1787,) 
it  occurred  before  the  decisions  of  Gordon  v.  The  East  India  'Company,  ^oao 
7  T.  R.  228,  (1797,)  Ex  parte  Monro,  Buck's  Cases,  300,(1819,)  Ex  L 
parte  Burton,  1  GL  &  Jam.  207,  (1822,)  and  Ex  parte  Usborne,  1  Gl.  &  Jam. 
858,  (1823,)  which  were  cited  in  Dean  v.  James,  1  N.  &  M.  895.  P.  809,  post 

ILittledale  J.  But  not  before  the  decision  of  Ryall  v.  Rowles,  1  Ves.  sen. 
49,  (1749,  1750,)  the  remaining  case  there  cited,  which  shows  that  the  ques- 
tion of  notice  had  already  arisen. (a)  I  cannot  say  that  I  approve  of  several 
of  the  cases  whioh  have  been  decided  since  Winch  v.  Keeley,  1  T.  R.  619, 
(1787.)  But  that  case  was  different  from  the  present.  The  cases  in  equity 
came  before  the  court  on  the  whole  of  the  evidence ;  and  notice  may  be  merely 
evidence  as  to  apparent  ownership,  together  with  other  facts.  The  first  assign- 
ment here  can  be  got  rid  of  only  by  the  provision  in  the  thirtieth  section  of 
the  insolvent  act.     Now  as  to  that,  if  a  man  were  doubting  whether  he  should 

S've  credit  to  the  insolvent,  he  would  make  enquiries  as  to  his  stock  in  trade, 
e  debts  due  to  him,  &o. ;  vand  a  debtor  of  the  insolvent  upon  inquiry,  would 
say,  I  owe  him  so  much,  but  I  have  notice  not  to  pay  him.  Then  the  question 
is  whether  a  defendant  ought  not,  on  a  replication  like  the  present  (in  order  to 
avail  himself  of  the  want  of  notice,)  to  rejoin  that  the  debt  was  in  the  order 
and  disposition  of  the  insolvent  as  reputed  owner,  with  the  consent  of  the 
owner  ?  For,  unless  that  be  so,  the  previous  assignment  is  an  answer  to  the 
plea.]  Cor.  adv.  volt 

Lord  Denman  C.  J.   now  delivered  judgment.    The  case  of  Bean  v. 
James,  1  N.  &  M.  392,  p.  809,  post,  is  in  point,  and  shows  that  this 
♦replication  is  bad.    We  consider  that  case  to  have  been   rightly 
decided. 

Leave  given  to  amend,  on  payment  of  costs. (6) 

(a)  See  the  judgment  of  Parker  C.  B.  p.  867. 

(6)  DEAN  and  DAVIES  r.  JAMES.    Jan.  17. 

To  assumpsit  by  two  plaintiffs,  for  goods  sold,  &o.,  defendant  pleaded  the  bankrupt** 
of  one.  Replication,  that  before  the  bankruptcy  the  bankrupt  plaintiff  assigned  to 
the  other  all  his  interest  in  the  debt,  and  that  the  bankrupt  now  sued  only  as  trustee 
for  his  co-plaintiff. 

The  court  was  of  opinion  that  the  replication  was  bad,  for  not  stating  that  the  debtor 
had  had  notice  of  the  supposed  assignment,  although  the  defendant  had  pleaded  over 
without  alleging  the  want  of  notice.     But  the  plaintiff  had  leave  to  amend. 

Assumpsit  for  goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant,  and  on 
money  counts.  Pleas.  1.  Non  assumpsit,  except  as  to  201.  (A  tender  was  pleaded  u 
to  this  sum ;  the  references  to  it  in  the  subsequent  pleadings  are  omitted  as  immate- 
rial). 2.  Bankruptcy  of  Dean,  commission,  and  assignment  thereunder  to  A.  R.  and  J. 
D.  (among  other  things)  of  all  Dean's  estate  and  interest  in  the  several  sums  of  money 
and  causes  of  action  in  the  declaration  mentioned,  in  trust  for  the  creditors,  by  virtue 
of  which  assignment  the  assignees  became  and  were  entitled  to  all  the  estate  and 
interest  of  Dean,  of  and  in  the  several  debts,  sums  of  money,  and  causes  of  action  in 
the  declaration  mentioned. 
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Explication  to  the  lint  plea  joining  issue.  To  the  second  pies,  as  to  80/.,  parcel, 
Ac.  that  the  promises  in  the  declaration  mentioned,  so  far  as  they  related  to  the  said  80/.. 
were  hade  after  the  making  of  the  assignment,  to  wit,  on,  Ac ;  without  this,  that  all 
the  estate  and  interest  of  Dean  in  the  80/.,  and  the  causes  of  action  in  respect  thereof, 
were  assigned  to  A.  R.  and  J.  D.,  in  manner  and  form,  Ac. ;  and  as  to  the  alleged  pro- 
mises, so  far  as  the  plea  related  to  the  residue  of  the  said  several  sums,  Ac,  the  plain- 
tiffs replied,  that  after  the  making  of  the  promises  &c,  in  the  declaration  mentioned, 
so  far  as  they  related  to  the  said  residue,  and  before  Dean  became  bankrupt,  as  in  the 
said  plea  was  alleged,  to  wit,  on,  Ac,  by  a  certain  indenture  then  and  there  made  between 
Dean  of  the  one  part,  and  the  plaintiff  Danes  of  the  other  part,  (profert)  the  date 
whereof,  Ac.  the  said  Dean  for  a  good  and  valuable  consideration  aspigned,  transferred, 
and  set  over  unto  the  said  Davies,  among  other  things,  all  the  right,  title,  interest, 
property,  claim,  and  demand  whatsoever  of  him,  Dean,  of,  in,  to,  from,  out  of,  and 
upon  the  said  residue,  Ac,  by  means  whereof  the  said  Davies  then  and  there  became 
and  was,  and  from  thence  hitherto  hath  been  and  still  is,  solely  entitled  to  the  said 
residue,  Ac.  And  the  plaintiffs  averred,  that  as  to  the  said  residue,  Ac,  this  action  was 
brought  by  and  in  the  names  of  both  the  said  plaintiffs,  to  recover  damages  in  respect 
of  the  said  promises  and  undertakings  in  the  declaration  mentioned,  so  far  as  the 
same  related  to  the  said  residue  Ac,  for  the  use  and  benefit  of  the  said  plaintiff  Davies, 
solely,  and  at  his  request ;  and  that  so  far  as  related  to  the  promises,  Ac,  as  to  the 
said  residue,  Ac,  in  the  said  declaration  mentioned,  the  said  plaintiff  Dean  was  named 
therein  as  a  trustee  for  the  purpose  aforesaid,  and  not  otherwise. 

Rejoinder  as  to  the  replication  to  the  second  plea,  so  far  as  related  to  the  80/.,  that 
#8101  Dean's  estate  and  interest  therein  were  assigned  to  A.  R.  *and  J.  D.,  in  manner 
J  and  form,  Ac,  tendering  issue  to  the  country;  and  as  to  the  residue  of  the  sums 
of  money  in  the  declaration  mentioned,  actionem  non,  because,  protesting  that  Dean 
did  not  before  he  became  bankrupt,  assign,  Ac,  to  DavieB,  all  the  right,  title,  Ac, 
(following  the  words  of  the  replication,)  in  manner,  and  form,  Ac,  for  rejoinder,  never- 
theless in  that  behalf  the  defendant  said,  that  the  said  plaintiff,  Davies  was  not,  at  the 
time  of  the  exhibiting  of  the  said  bill,  solely  entitled  to  the  said  residue,  Ac  in  manner 
and  form,  Ac. :  conclusion  to  the  country. 

To  so  much  of  this  rejoinder  as  related  to  the  above-mentioned  residue,  the  plaintiffs 
demurred  specially.  The  grounds  assigned  were,  that  the  rejoinder  attempted  to  put  in 
issue,  to  be  tried  by  the  country,  mere  inference  and  matter  of  law,  namely,  the  legal 
effect  of  the  indenture  stated,  (and  admitted  in  the  rejoinder,)  to  have  been  made 
between  Dean  and  Davies ;  that  the  rejoinder  did  not  traverse,  or  confess  and  avoid, 
the  said  indenture,  or  the  matter  of  the  replication,  or  take  any  certain  or  definite 
issue  i  and  that  the  said  rejoinder  was  argumentative,  ambiguous,  and  multifarious. 
Joinder  in  demurrer.    The  demurrer  was  argued  in  Hilary  term,  1832,  before  Lord 

TSXTKRDIN  C.  J  ,  LlTTLEDALE,  TAUNTON,  and  pATTKSON  Js. 

Manning \  in  support  of  the  demurrer.  It  must  be  taken  as  admitted  by  the  rejoin- 
der, that  Dean,  before  his  bankruptcy,  released  his  interest  to  Davies  by  a  valid  instru- 
ment. The  plaintiff  cannot  then  take  issue  upon  the  legal  effect  of  that  instrument,  1 
Wms.  Saund.  28  note  (5).  (Stephen  Serjt.,  contra,  here  intimated,  that  he  should  object 
to  the  replication,  inasmuch  as  It  did  not  aver  any  notice  to  the  defendant  of  the  assign- 
ment by  Dean  to  Davies).  As  between  these  plaintiffs,  the  release  was  sufficient  without 
such  notice.  Where  a  debt  is  assigned  by  the  creditor  to  a  stranger,  notice  to  the 
debtor  may  be  necessary,  in  many  cases,  to  prevent  its  passing  to  the  creditor's 
assignees  upon  his  bankruptcy,  on  the  ground  of  an  apparent  ownership  continuing  in 
Mm.  The  want  of  notice  there  may  be  a  fraud  on  the  bankrupt  laws,  but  in  the  case 
of  a  release  from  one  original  creditor  to  another,  the  same  objection  does  not  apply. 
[Loud  Tsntkkobh  C  J.  It  does  not  appear  that  notice  to  the  debtor  was  alleged  in 
Winch  v.  Keeley,  1  T.  R.  619.] 

Stephen  Serjt.,  contra.  The  replication  here  does  not  answer  the  plea  of  bankruptcy, 
either  formally  or  in  substance.  Unless  notice  was  given  to  the  debtor  when  the  debt 
was  assigned,  the  interest  in  it  would  not  pass,  but  it  would  continue  in  the  possession, 
order,  and  disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy.  This  is  supported 
by  the  judgment  of  Parker  C.  B.  in  Ryall  v.  Rowles,  1  Ves.  sen.  867, 1  Atk.  177,  where 
one  assignment  was  to  the  partner  of  the  assignor ;  the  same  proposition  is  also  acknow- 
♦Alll  Itdged  by  Lawrence  J.,  in  Gordon  v.  The  East  India  Company,  *7  T.  R.  237  ! 
AJ  and  Ez  parte  Monro' Buck's  Cases  in  Bankruptcy,  800,  and  Ez  parte  Burton,  1 
Glyn.  A  Ja.  207,  are  to  the  same  effect.  In  the  last-mentioned  case,  the  distinction  now 
attempted  between  assignments  to  a  stranger  and  to  a  joint  creditor  was  taken,  but 
without  success.    The  court  here  called  upon 

Manning  in  reply.  The  defendants  have  not  pleaded  the  want  of  notice  to  the 
debtor.  The  replication  states  that  Dean  assigned  all  his  interest  to  Davies  for  a  valua- 
ble consideration.  Nothing  being  shown  to  the  contrary,  it  must  be  taken,  that  if 
ftotice  to  the  debtor  was  necessary,  it  was  given.    Necessary  circumstances  implied  by 
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law  need  not  be  expressed  in  a  plea ;  thus  if  it  be  pleaded  that  A.  infeoffed  B.f  bray  of 
seisin  is  implied.  [Taunton  J.  It  could  not  be  said  that  A.  infeoffed,  unless  there  had 
been  livery  of  seisin. J  Here  it  must  be  taken  that  the  assignment  was  such  arwould 
effectually  pass  the  interest  to  Davies.  [Lord  Tbntbrden  G.  J.  It  might  hare  had 
that  effect  without  notice  to  the  debtor,  if  Dean  had  not  afterwards  become  bankrupt] 
At  all  events  the  want  of  notice  should  have  been  pleaded  in  the  rejoinder. 

Lord  Trntbrdbn  C.  J.  That  need  not  have  been  done  for  the  purpose  of  raising  this 
objection ;  aud  it  is  very  common  to  plead  over  to  a  bad  plea  for  the  purpose  of  inducing 
the  opposite  party  to  demur.  We  cannot  get  over  the  cases  which  have  been  cited  on 
behalf  of  the  defendant.    Ex  parte  Burton,  1  Glyn.  &  Ja.  207,  is  in  point 

Manning  then  asked  leave  to  amend,  which  was  granted.  Judgment  for  the  defend- 
ant, nwi. 


♦SALTMARSHE  v.  HEWETT,  Clerk.    June  10.  [*812 

SKRINE  v.  The  Same. 

H.,  a  beneficed  clergyman,  gave  S.  a  warrant  of  attorney  to  enter  up  judgment  against 
him  for  8600/.  The  defeasance  recited  that  S.  had  agreed  to  purchase  an  annuity  of 
H.  for  1800/.,  and  that  the  annuity  was  or  was  intended  to  be  secured  to  S.  by  inden- 
ture or  even  date  with  the  warrant  of  attorney,  charging  the  annuity  on  his  benefice; 
and  that  H.  and  S.  had  also  agreed  that  the  annuity  should  be  secured  by  warrant 
of  attorney  as  above,  which  had  been  executed.  The  defeasance  further  declared, 
that  the  judgment  on  the  warrant  of  attorney  was  to  be  collateral  security  only, 
and  that  execution  was  not  to  issue  till  payment  should  have  been  made  tirentj- 
one  days  in  arrear,  in  which  case,  and  as  often  as  it  Bbould  so  happen,  S.  might 
immediately  obtain  sequestration  of  the  rectory,  to  the  intent  that  he  should  recover 
the  arrears. 

The  court  set  aside  the  warrant  of  attorney,  as  oharging  the  benefice  contrary  to  stat 
13  Eliz.  c.  20. 

H.  gave  another  warrant  of  attorney  to  S.  S.  reciting  an  agreement  between  them  for 
the  purchase  by  8.  8.  of  an  annuity  for  1950/.,  such  annuity  to  be  charged  upon  his 
benefice,  and  also  secured  by  H.'s  warrant  of  attorney,  and  judgment  thereon  for 
8900/.  It  then  recited  an  indenture  between  the  parties,  charging  the  benefice  with 
the  annuity,  and  declaring  that  the  judgment  was  to  be  a  security  for  the  same,  and 
that,  in  oase  of  default  in  payment  for  twenty-one  days,  it  should  be  lawful  for  S.  8. 
to  issue  execution  for  8000/.  and  costs,  in  order  that  he  might  sequester  the  benefice, 
and  thereby  be  in  possession  in  trust  for  better  securing  to  him  all  arrears  then  due 
on  the  annuity,  and  all  future  payments  thereof;  and  it  was  further  stipulated  by  the 
indenture,  that  execution  was  not  to  be  sued  out  before  default,  but  might  issue  as 
often  as  the  annuity  should  be  in  arrear.  The  warrant  of  attorney  then  proceeded, 
in  pursuance  of  the  said  agreement,  and  for  further  securing  the  annuity,  to  authorise 
the  attornies  to  confess  judgment  for  3900/.,  &c. 

The  court  set  the  warrant  of  attorney  aside. 

A  rule  nisi  was  obtained  on  behalf  of  the  defendant  in  each  of  these 
causes,  for  setting  aside  the  warrant  of  attorney,  judgment  and  sequestration 
therein. 

The  warrant  of  attorney  (dated  June  23d,  1821,)  given  by  the  defendant  to 
the  plaintiff  Sultmarsbe,  was  to  confess  judgment  for  8600/.,  and  it  bad  a 
defeasance  which  recited  as  follows  : — That  Saltmarshe  had  agreed  to  purchase 
of  Hewett  an  annuity  for  his,  Hewett's,  life,  of  244/.  a  year,  for  1800/. ;  that 
the  said  annuity  was,  or  was  intended  to  be,  secured  to  Saltmarshe  by  Hewett's 
bond  in  the  penal  sum  of  3600/.,  of  even  date  with  the  warrant  of  attorney, 
and  also  by  indenture  of  the  same  date,  to  which  Saltmarshe  and  Hewett  were 
parties,  and  whereby  Hewett  charged  the  said  annuity  upon  his  'rectory  r*z\$ 
of  Rotherhithe,  and  the  glebe  lands,  &c. ;  that  the  parties  had  agreed  *• 
that  the  said  annuity  should  also  be  secured  by  a  warrant  of  attorney  from 
Hewett  to  confess  judgment  for  3600/.,  which  Hewett  had  accordingly  exe- 
cuted ;  and  that  the  purchase-money  had  been  paid  by  Saltmarshe.  After  this 
recital,  it  was  declared  that  the  judgment  on  the  warrant  of  attorney  was  to 
be  entered  up  as  a  collateral  security  only  for  payment  of  the  annuity,  and 
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that  no  execution  should  issue  on  such  judgment  unless  and  until  the  payment 
of  the  same  or  some  part  thereof  should  he  twenty-one  days  in  arrear  after  any 
of  the  specified  days  of  payment ;  hut  that  in  case  of  such  arrear,  then,  and 
bo  often  as  it  should  so  happen,  it  should  he  lawful  for  Saltmarshe  to  sue  out 
such  execution  on  the  said  judgment  as  he  should  think  fit,  and  also  to  sequester 
the  rectory,  and  all  and  singular  or  any  of  the  glebe  lands,  &e.,  thereto  belong- 
ing, or  any  other  benefice  or  benefices  which  Hewett  might  take  in  lieu  thereof, 
and  for  that  purpose  to  instruct  counsel,  &c,  to  act  for  both  the  parties  in  such 
proceedings  as  should  be  necessary  to  obtain  an  immediate  sequestration  of  the 
said  rectory  or  other  ecclesiastical  preferment,  to  the  intent  that,  by  virtue  of 
all  or  any  of  the  ways  aforesaid,  the  said  Saltmarshe,  his  executors,  &c.,  might 
recover  the  arrears  of  the  said  annuity,  and  all  costs,  &c. 

In  Skrine  v.  Hewett,  the  warrant  of  attorney  (dated  February  18th,  1826) 
began  by  reciting  that  Hewett  had  agreed  to  sell  Skrine  an  annuity  of  256/. 
per  annum  for  1950/.,  to  be  secured  by  and  made  chargeable  upon,  and  to  be 
issuing  and  payable  out  of,  all  and  singular  the  rectory  of  Ewburst,  and  the 
rectory  of  the  parish  church  of  Rotherhithe,  and  also  to  be  secured  by  Hewett's 
*8141  warrant  °f  attorney,  and  a  judgment  to  be  entered  up  *thereon  for 
*  3900/.  and  costs.  It  then  recited  an  annuity  deed,  whereby  the  said 
annuity  was  to  be  charged  and  chargeable  upon  and  issuing  and  payable  out 
of  the  said  rectories,  and  whereby  it  was  also  declared  that  the  judgment  was 
to  be  considered  as  a  security  for  the  said  annuity ;  that  in  case  default  should 
be  made  in  the  payment  thereof  for  twenty-one  days,  it  should  be  lawful  for 
Skrine  to  issue  thereupon  one  or  more  writs  of  fi.  fa,  de  bonis  ecclesiasttcis, 
and  such  other  writ  or  writs  as  he  should  think  fit  to  ground  the  same,  in- 
dorsed to  levy  8900/.  and  costs,  in  order  that  Skrine  might  sequester  all  and 
singular  the  glebe  lands,  Ac.,  belonging  to  the  said  rectories,  and  thereby  be 
in  possession  in  trust  for  better  securing  to  him  all  arrears  then  due  on  the 
said  annuity,  and  all  future  payments  thereof.  The  indenture  also  stipulated 
that  execution  was  not  to  be  sued  out  before  default,  but  might  issue  as  often 
as  the  annuity  should  be  in  arrear.  After  this  recital,  the  warrant  of  attorney 
proceeded,  "  in  pursuance  of  the  said  agreement,  and  for  further  securing  the 
said  annuity,"  to  authorise  the  attornies  to  oonfess  judgment  for  3900/.  with 
costs.  Judgments  were  entered  up  on  the  warrants  of  attorney;  and  seques- 
trations were  afterwards  issued  in  the  two  causes  for  arrears  of  the  respective 
annuities.     In  this  term  (June  7th) 

FoUett  and  R.  V.  Richards  showed  cause  against  the  first-mentioned  rule,  (a) 
The  effect  of  the  defeasance  is  only  that  the  grantee  of  the  annuity  shall  se- 
♦81  SI  guester  f°r  arrears  actually  due,  which  is  a  lawful  object;  Gibbons  *v. 
OJ  Hooper,  2  B.  &  Ad.  784;  Britten  v.  Wait,  3  B.  &  Ad.  915;  and  not 
that  the  sequestration  shall  operate  as  a  continuing  charge  upon  the  benefice. 
In  this  respect  the  case  differs  from  Flight  v.  Salter,  IB.  &  Ad.  673  ;  and 
resembles  Colebrook  v.  Layton,  4  B.  &  Ad.  578.  The  annuity  deed  is  not 
before  the  court;  the  warrant  of  attorney  only  gives  power  to  issue  execution 
from  time  to  time,  as  arrears  fall  due.  Such  a  warrant  of  attorney  was  held 
good  in  Moore  v.  Ramsden,  3  B.  &  Ad.  917.  note  (d.);  and  the  court  dis- 
tinguished the  case  from  Flight  v.  Salter,  on  the  ground  that  the  sequestration 
was  only  for  satisfaction  of  arrears,  and  not  to  give  continual  possession,  S.  C. 
Lumley  on  Annuities,  p.  238. 

Sir  J.  Campbell,  Attorney-General,  and  Comyn,  contra.  In  Colebrooke  v. 
Layton,  4  B.  &  Ad.  578  ;  the  attempt  was  to  invalidate  the  warrant  of  attorney 
by  matter  stated  on  affidavit.  Here  enough  appears,  by  the  instrument  itself 
to  bring  it  within  13  Elix.  o.  20.  It  recites  that  the  annuity  is  charged  upon 
the  benefice,  and  the  warrant  of  attorney  is  for  enforcing,  by  the  process  therein 
described,  the  debt  so  charged.    Flight  v.  Salter,  1 B.  &  Ad.  673 ;  was  decided 

(«)  Before  Loan  Dhvxah  G.  J.,  Littlidals,  Tauvtov,  and  Williams,  Jb. 
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on  the  ground  that  the  warrant  of  attorney  was  given  for  the  express  purpose 
of  enabling  the  grantee  of  the  annuity  to  get  possession  of  the  benefice ;  and 
the  warrant  of  attorney  was  set  aside  as  well  as  the  sequestration.  The  same 
objeetion  applies  here.  It  is  true  that  in  Flight  v.  Salter,  1  B.  &  Ad.  673 ; 
the  warrant  of  attorney  provided  that  the  execution  should  be  issuable  imme- 
,  diately,  whereas  in  the  present  case  it  is  not  to  issue  ♦till  the  annuity  ~g«g 
shall  have  been  twenty-one  days  in  arrear,  but  that  makes  no  material  *■ 
difference.  It  may  also  be  said  that  in  Flight  v.  Salter,  1  B.  &  Ad.  673;  the 
sequestration  was  to  be  continued  during  the  continuance  of  the  annuity,  bat 
the  effect  would  only  be,  that  the  sequestration  would  operate  while  there  were 
arrears,  and  no  longer.  In  Gibbons  v.  Hooper,  2  B.  &  Ad.  734 ;  the  warrants 
of  attorney  made  no  reference  to  the  deeds  which  charged  the  living,  and  on 
that  account  they  were  held  valid;  and  Colebrook  v.  Layton,  4  B.  &  Ad.  578; 
was  considered  as  not  distinguishable  from  that  case.  Here  the  intention  to 
charge  the  living  is  elaborately  expressed  in  the  defeasance,  and  the  annuity 
deed  distinctly  referred  to.  In  Newland  v.  Watkin,  9  Bing.  1  lS,(a)  where  the 
warrant  of  attorney  was  to  enter  up  judgment  for  the  arrears  of  an  annuity, 
and  expressly  authorised  the  attorney  to  issue  a  sequestration,  the  Court  of 
Common  Pleas  pronounced  a  rule  that  the  sequestration  should  be  no  further 
enforced.  [Taunton  J.  Were  the  recent  cases  cited  there?]  Flight  9. 
Salter,  1  B.  &  Ad.  673 ;  and  Gibbons  v.  Hooper,  2  B.  &  Ad.  734;  were  re- 
ferred to.  IF.  Pollock,  who  was  to  show  cause  in  Skrine  v.  Hewett,  here 
referred  to  Aberdeen  v.  Newland,  4  Sim.  281 ;  where  a  clergyman,  having 
conveyed  his  benefice  in  trust  to  secure  an  annuity,  gave,  as  an  additional 
security,  a  warrant  of  attorney  to  confess  judgment  against  him  for  8002., 
which  judgment  being  entered  up,  the  living  was  sequestered;  and  upon  a 

Juestion  being  raised  as  to  the  validity  of  the  warrant  of  attorney,  the  Vice- 
lhancellor  said,  "  there  is  a  distinction  between  a  security  which  absorbs  all 
the  ^ecclesiastical  profits  of  a  benefioe,  and  a  warrant  of  attorney  which  ^yj 
produces  a  sequestration,  and  which  does,  of  necessity,  provide  for  the  *- 
serving  of  the  cure.  If  the  legislature  had  meant  to  prevent  a  clergyman 
from  giving  a  warrant  of  attorney,  they  would  have  said  so ;  but  they  have 
cautiously  avoided  using  any  words  to  that  effect."]  It  does  not  appear  that 
the  warrant  of  attorney  there  was  in  the  same  form  as  that  in  Flight  v.  Salter, 
1  B.  &  Ad.  673 ;  the  case  does  not  necessarily  go  farther  than  Gibbons  v. 
Hooper,  2  B.  &  Ad.  734.  If  the  Vice-Chancellor  had  laid  down  that  a  warrant 
of  attorney,  providing  in  direct  terms  for  a  sequestration  which  should  enforce 
a  charge  upon  the  benefice,  was  valid,  provided  enough  of  the  ecclesiastical 
profits  were  left  for  serving  the  cure,  it  might  well  be  contended  that  such  a 
judgment  was  inconsistent  with  the  statute  of  Elizabeth.  [Lord  Den  man  C 
J.  That  case  appears  singularly  at  variance  with  Newland  v.  Watkin,  2  Bing. 
X13.]  Cur.  adv.  vult 

F.  Pollock  and  Curwood  then  showed  cause  in  Skrine  9.  Hewett  There  is 
lio  ground  for  setting  aside  the  warrant  of  attorney.  Although,  upon  the  face 
of  it,  it  be  not  free  from  objection,  yet  it  is  not  wholly  invalid,  like  the  instru- 
ment of  the  same  description  in  Flight  v.  Salter,  1  B.  &  Ad.  673,  which 
authorised  the  immediate  issuing  of  a  sequestration,  to  be  a  continuing  security 
for  the  payments  named  in  the  annuity  deed.  This  warrant  of  attorney  gives 
execution  only  in  case  of  the  annuity  being  in  arrear  twenty-one  days ;  it  does, 
indeed,  *profess  to  make  the  sequestration  a  security  for  future  arrears;  p*gjg 
but  there  is  no  necessity  for  its  being  enforced  to  that  extent;  and  so  *- 
far  as  it  can  legitimately  operate,  namely,  in  compelling  payment  of  arrears 
actually  due,  the  court  may  give  it  effect  A  similar  course  was  taken  in 
Britten  v.  Wait,  3  B.  &  Ad.  915,  where  the  sequestration  was,  to  a  certain 
degree,  irregular.    It  was  unnecessary  here  to  insert  any  clause  in  the  warrant 

(a)  See  Faircloth  v.  Ouraey,  9  Bing.  622. 
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of  attorney  for  the  purpose  of  authorising  execution;  the  introduction  of  such 
a  clause,  therefore,  ought  not  entirely  to  invalidate  the  instrument,  which  at 
least  ought  to  have  the  same  force  as  if  nothing  had  been  said  of  issuing 
sequestration.  Nor  does  it  appear  that,  in  this  case,  any  improper  sequestra- 
tion has  in  fact  issued. 

Sir  J.  Campbell,  attorney-general,  and  Comyn,  contra*  If  the  warrant  of 
attorney  appears  manifestly  by  its  terms  to  be  illegal  and  void,  the  court  can- 
not say  that  it  shall  be  good  in  part  and  bad  in  part,  but  must  set  it  aside 
altogether,  as  was  done  in  Flight  v.  Salter,  1  B.  &  Ad.  673.  How  far  it  has 
yet  been  put  in  force  is  immaterial.  It  is  an  instrument  by  which  the  autho- 
rity of  this  court  is  made  use  of;  and  upon  which,  therefore,  the  court  will 
exercise  its  judgment  at  any  period.  The  statute  of  Elizabeth,  in  declaring 
that  "  all  chargings"  of  benefices  shall  be  utterly  void,  must  mean  all  deeds  by 
which  benefices  are  charged ;  and  any  such  deed  must  be  altogether  invalid, 
like  an  instrument  tainted  with  usury.  The  sequestration  here  is  to  issue,  in 
order  that  Skrine  may  be  in  possession,  in  trust  for  better  securing  to  him  all 
♦8191  arrears  *Den  "ue  on  tne  annuity,  and  *all  future  payments  thereof, 
*  That  clearly  makes  it  a  continuing  charge  to  the  full  amount  of  3900/. 

Cur.  adv.  vuit. 

Lord  Dsnman  C.  J.,  now  delivered  the  judgment  of  the  court  in  Salt- 
marehe  t>.  Hewett. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause,  why  the  warrant 
of  attorney  in  the  said  rule  mentioned,  the  judgment  and  writ  of  sequestra- 
tion, should  not  be  set  aside. 

And  the  question  to  be  decided  is,  whether  that  warrant  of  attorney  is  void, 
as  being  contrary  to  the  statute  of  13  Eliz.  o.  20.  The  warrant  of  attorney 
is  to  confess  judgment  in  an  action  of  debt  for  3600/.,  and  the  defeasance 
thereto,  upon  which  the  question  turns,  is  in  the  following  form.  (His  lord- 
ship then  read  the  defeasance.)  It  is  therefore  expressly  provided,  that  in  case 
the  said  annuity,  or  any  part  thereof,  shall  be  in  arrear  for  a  certain  time 
therein  specified,  "  then  and  so  often  as  it  shall  so  happen,  it  shall  be  lawful  for 
the  said  A.  Saltmarshe,  his  heirs,  &c,  to  sue  out  such  execution  or  executions, 

Xn  or  by  virtue  of  the  said  judgment,  as  he  or  they  shall  think  fit,  or  be 
ised ;  and  also  to  sequester  the  said  rectory  of  Rotherhithe,  and  all  and 
singular  or  any  of  the  glebe  lands,  buildings,  &c.,  thereto  belonging."  So 
that  if  we  had  been  called  upon  now  for  the  first  time  to  put  a  construction 
upon  the  act  of  parliament,  it  seems  hardly  to  admit  of  a  doubt  but  that  the 
Rectory  of  Rotherhithe  is  charged  with  the  payment  of  the  annuity  in  the 
event  of  its  being  in  arrear,  or,  in  other  words,  that  the  said  benefice  is  charged 
♦8201  w'tn  a  "  Pron^>  out  °*  tne  8ame  *°  t>e  yielded  *and  taken/7  Cases, 
J  however,  have  been  brought  under  our  notice,  bearing  (as  they  cer- 
tainly do)  upon  the  point  in  question.  In  support  of  the  rule,  reliance  was 
placed  upon  the  case  of  Flight  v.  Salter,  1  B.  &  Ad.  673 ;  and  against  it,  upon 
the  recent  case  of  Colebrook  and  Others  v.  Leyton,  4  B.  &  Ad.  678.  In  the 
former  case  the  warrant  of  attorney  directly  referred  to  the  annuity  deed,  and 
was  declared  to  be  "  for  the  purpose  of  securing  the  said  annuity,  and  to  the 
end  and  intent  that  a  sequestration  may  be  obtained  or  procured,  and  con- 
tinued by  the  said  Thomas  Flight,  his  executors,  &c.,  pursuant  to  the  herein- 
before recited  indenture."  In  the  latter  case  it  was  averred,  by  affidavit,  "  that 
the  warrant  of  attorney  was  given  for  the  express  purpose  of  charging  the  said 
vicarage  and  curacy  with  the  payment  of  the  annuity,  and  for  the  purpose  of 
enabling  the  plaintiffs  to  sue  out  the  beforementioned  executions/'  Upon  the 
discussion  of  this  case  of  Colebrook  and  Others  v.  Layton,  the  authorities  were 
brought  under  the  consideration  of  the  court,  and  particularly  the  case  of 
Flight  v.  Salter,  upon  which  then,  as  now,  relianoe  was  placed  to  set  aside  the 
judgment  entered  upon  the  warrant  of  attorney,  which  was  then  in  question. 
The  court,  however,  distinguished  (and  we  think  rightly)  between  the  impeach* 


880  King  v.  Pedley.    T.  T.  1834.  [820 

ment  of  the  warrant  of  attorney  depending  npon  affidavit,  and  an  objection  to 
the  warrant  of  attorney  which  is  presented  to  the  notice  of  the  court  upon  the 
face  of  the  instrument  itself.  And  accordingly,  as  the  court  then  thought, 
and  we  are  now  of  opinion,  that  there  was  not  sufficient  relation  or  connection 
between  the  warrant  of  attorney  and  the  annuity  deed  to  show  that  the  bene- 
fice was  to  be  charged  *to  pay  the  annuity,  in  the  event  of  its  being  in  r*Qoi 
arrear,  the  rule  to  set  aside  the  judgment  was  discharged.  In  the  L 
present  case  however,  from  the  language  of  the  defeasance,  to  which  reference 
has  been  already  made,  we  are  of  opinion  that  enough  appears  to  show  that  the 
warrant  of  attorney  was  given  "  to  charge  the  benefice,"  and  is  therefore  void 
by  the  statute.  In  adopting  this  distinction,  we  think  that  we  are  not  only 
deciding  in  conformity  to  the  authorities  and  the  meaning  of  the  statute,  bat 
are,  probably,  laying  down  as  intelligible  a  rule  as  can  easily  be  suggested,  for 
preventing  the  recurrence  of  those  questions  which  have  been  so  frequently 
raised,  in  a  very  short  time,  upon  the  construction  of  these  instruments. 

It  seems  proper  to  add,  that  the  authorities  cited  to  us,  (with  the  exception 
of  Colebrook  and  Others  v.  Layton,  which  is  of  a  more  recent  date)  namely, 
Shaw  v.  Pritchard,  10  B.  &  C.  241 ;  Flight  v.  Salter,  1  B.  &  Ad.  673, 
Gibbons  v.  Hooper,  2  B.  &  Ad.  734,  and  Doe  v.  Garter,  8  T.  R.  57,300, 
were  brought  under  the  consideration  of  the  Court  of  Common  Pleas,  in  the 
case  of  Newland  v.  Watkin,  9  Bing.  113.  There  a  rule  had  been  obtained  to 
set  aside  the  plaintiff's  warrant  of  attorney,  judgment  and  sequestration.  The 
warrant  of  attorney  is  not  set  out,  but  the  report  states  that  the  defendant,  a 
clergyman,  gave  it  to  the  plaintiff  "  to  enter  up  judgment  for  the  arrears  of 
the  annuity,  and  in  the  warrant  expressly  authorised  him  to  issue  sequestra- 
tion." The  court,  having  taken  time  to  consider,  made  the  rule  absolute, 
deciding  that  the  plaintiff  should  no  further  enforce  his  writ  of  sequestration, 
but  should  not  be  subject  to  an  action  of  trespass.*  The  reasons  of  r*onA 
the  court  are  not  given,  but  the  decision  was  as  already  stated.  L 

Upon  the  whole,  we  are  of  opinion  that  this  security  cannot  be  supported, 
and  that  the  rule  must  be  made  absolute. 

In  Skrine  v.  Hewett,  Rule  absolute. 


The  KING  v.  PEDLEY.    June  11. 

If  the  owner  of  land  erect  a  building  which  is  a  nuisance,  or  of  which  the  occupation  Is 
likely  to  produce  a  nuisance,  and  let  the  land,  he  is  liable  to  an  indictment  for  such 
nuisance  being  continued  or  created  during  the  term. 

So  he  is,  if  he  let  a  building  which  requires  particular  care  to  prevent  the  occupatioa 
from  being  a  nuisance,  and  the  nuisance  occur  for  want  of  such  care  on  the  part  of 
the  tenant 

If  a  party  buy  the  reversion  during  a  tenancy,  and  the  tenant  afterwards,  daring  his 
term,  erect  a  nuisance,  the  reversioner  is  not  liable  for  it ;  but  if  such  reversioner 
relet,  or,  having  an  opportunity  to  determine  the  tenancy,  omit  to  do  so,  allowing  the 
nuisance  to  continue,  he  is  liable  for  such  continuance.     Per  Littledal*  J. 

And  such  purchaser  is  liable  to  be  indicted  for  the  continuing  of  the  nuisance,  if  the 
original  reversioner  would  have  been  liable,  though  the  purchaser  has  had  no  oppor- 
tunity of  putting  an  end  to  the  tenant's  interest,  or  abating  the  nuisance. 

This  was  an  indictment  for  a  nuisance,  removed  by  certiorari  from  the 

Quarter  sessions  for  the  town  of  Bedford.  The  first  count  charged  that  the 
efendant,  on,  Ac.,  at  a  certain  place  commonly  called  Diamond  Alley  near 
unto  divers  publie  streets  and  dwelling-houses,  unlawfully  did  make,  erect, 
and  set  up  two  buildingB  called  necessary  houses,  for  the  common  use  of  divers 
persons  residing  in  and  frequenting  Diamond  Alley,  and  did  also  make  and 
cause  to  be  made  a  certain  open  sink  for  the  reception  of  ordure,  Ac.,  and  then 
and  there,  and  on  divers  other  days  and  times  between,  &o.,  divers  persons 
-^siding  in  and  frequenting  Diamond  Alley,  did  resort  to  and  use,  and  yet  do 
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resort  to  and  use,  the  said  necessary  houses,  and  did  place  and  leave,  and 
cause  to  be  placed  and  left,  in  the  said  open  sink,  divers  large  quantities  of 
♦8231  or<mre»*  &°->  by  reaaon  of  which,  &c.,  (stating  the  nuisance  resulting). 
-*  The  second  count  charged  the  defendant  with  continuing  the  necessary 
and  sink  before  that  time  made,  &c,  by  persons  unknown,  and  laid  the 
nuisance  as  before.  The  third  count  charged  that  the  defendant,  near,  &c., 
(as  before)  did  put,  place,  and  leave,  and  did  cause  and  procure  to  be  put, 
placed,  and  left,  divers  large  quantities  of  ordure,  &c.  The  fourth  count 
charged  the  defendant  with  permitting  and  suffering  the  nuisance  (as  in  the 
third  count,  except  that  the  nuisance  was  said  to  be  created  by  persons 
unknown)  to  remain.  On  the  trial  before  Lord  Denman  C.  J.  at  the  last 
Spring  assizes  for  Bedford,  it  was  proved  that  the  defendant  was  in  the  receipt 
of  the  rents  of  twelve  dwelling  houses,  which  were  let  for  short  periods  to 
tenants,  and  that  two  necessary  houses  and  a  sink  belonging  to  them  were 
U9ed  in  common  by  the  persons  occupying  the  dwelling-houses.  It  did  not 
appear  whether  any  of  the  present  tenants  commenced  occupying  the  dwelling.- 
houses  before  the  defendant  began  to  receive  the  rents ;  but  the  necessary 
houses  and  sink  were  constructed  and  used  by  the  tenants  of  those  premises 
before  his  time.  There  was  no  distinct  proof  of  any  actual  demise  of  the 
necessary  houses  and  sink,  but  they  had  regularly  been  cleansed  by  the  persona 
occupying  the  dwelling-houses,  until  the  time  of  the  nuisance,  when  the 
cleansing  had  been  neglected.  The  nuisance  had  arisen  since  the  defendant 
began  to  receive  the  rents.  The  only  method  of  draining  the  places  from 
which  the  nuisance  proceeded  would  be  by  cutting  through  a  close  belonging 
to  the  defendant.  Some  evidence  was  given  to  show  an  implied  admission  by 
♦8241  *^e  defendant  that  he  himself  was  *  bound  to  do  the  cleansing.  The 
J  jury,  under  the  direction  of  the  Lord  Chief  Justice,  found  a  verdict  of 
guilty,  subject  to  a  motion  for  setting  aside  the  verdict  and  entering  an 
acquittal.     Kelly  obtained  a  rule  accordingly  in  Easter  term  last. 

Storks  Serjt.  and  Justin  now  showed  cause.  The  defendant  is  liable, 
whether  the  occupiers  be  so  or  not.  The  law  on  this  subject  is  stated  in 
Selwyn's  Nisi  Prius,  Nuisance  II.,  p.  1130,  (8th  ed.  1831).  In  Brent  v. 
Haddon,  Cro.  Jac.  555,  a  lessee  of  a  water  mill  was  held  liable  for  continuing 
the  banks  of  the  mill  pond  at  an  undue  elevation,  though  they  had  been  so 
erected  by  the  lessor  before  the  demise ;  on  the  other  hand,  in  Rosewell  v. 
Prior,  2  Sulk.  460 ;  more  fully  in  12  Mod.  635,  a  tenant  for  years  had  erected 
a  nuisance,  and  had  underlet  with  the  nuisance ;  and  it  was  held  that  he 
should  be  liable  to  a  civil  action  (after  a  recovery  against  him  for  the  original 
erection)  for  continuing  the  nuisance  during  the  underlease ;  the  court  saying 
that  he  had  transferred  the  erection  with  the  original  wrong,  and  that  his 
demise  affirmed  the  continuance  of  it ;  that  he  had  rent  as  a  consideration  for 
the  continuance,  and  therefore  ought  to  answer  the  damage  it  occasioned ;  that 
receipt  of  rent  was  upholding  ;(a)  and  that  the  action  lay  against  either 
lessor  or  lessee,  at  the  plaintiffs  election.  That  case  is  recognised  by  Buller 
J.,  in  Cheetham  v.  Hampson,  4  T.  R.  320.  And  the  law  on  this  point 
must  be  the  same  as  to  public  and  private  nuisances,  which  differ  only  in 
tgo&i  respect*  of  the  number  of  persons  injured.  In  Hex  v.  Moore,  3  13.  & 
J  Ad.  184,  the  owner  of  grounds  converted  into  a  shooting  ground,  was 
held  liable  for  a  nuisance  naturally  and  probably  resulting  from  the  use  of 
them  for  that  purpose,  though  the  actual  nuisance  was  committed  by  strangers, 
Hot  on  the  premises.  Here  the  defendant  takes  the  liabilities  and  powers  of 
the  owner  from  whom  he  purchased.  The  reversioner,  if  he  does  not  demise, 
can  abate  the  nuisance,  and  is  clearly  liable  for  the  continuanoe ;  but  he  cannot 
get  rid  of  such  a  liability  by  demising  (even  if  he  has  so  done),  without  a 
power  to  abate.  But,  in  fact,  it  does  not  appear  certain  that  the  buildings 
which  create  the  nuisance  have  been  demised. 
•        («)  Christian  Smith's  Case,  Wm.  Jones,  272,  is  cited  for  this  in  Salkeld. 
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Kelly  in  support  of  the  rule.  In  all  the  cases  cited,  the  defendant  had  been 
guilty  of  either  creating  or  permitting  the  nuisance :  neither  of  which  can  be 
charged  here.  It  is  true  that,  if  a  nuisance  be  committed,  the  liability  may 
be  fixed  upon  the  person  for  whose  benefit  it  was  committed ;  and  it  is  also 
true  that  when,  as  in  Rex  v.  Moore,  3  B.  &  Ad.  184,  a  building  is  so  erected, 
or  disposed  of,  that  the  inevitable,  or  perhaps  even  the  probable,  consequence 
is  a  nuisance,  the  person  so  erecting  or  disposing  of  it  is  indictable.  In  Rose- 
well  t;.  Prior,  2  Salk.  460,  S.  C.  12  Mod.  635,  the  defendant  had  himself 
erected  the  nuisance,  and  had  demised  the  premises,  with  the  nuisance  upon 
them,  for  a  pecuniary  consideration :  he  was  therefore  guilty  of  both  the  erec- 
tion and  the  continuance.  But  here,  the  defendant  has  never  had  possession 
during  the  existence  of  the  nuisance ;  and  no  nuisance  was  produced  till  the 
tenants  neglected  to  cleanse ;  so  that  the  principle  of  Rex  v.  Moore,  3  B.  &  Ad. 
184,  is  ^inapplicable ;  for  it  cannot  be  said  that  the  neglect  of  the  ptgna 
tenants  was  a  probable  consequence  of  the  erection  of  the  buildings,  or  L 
of  their  being  demised.  Nor  can  it  be  said  that  the  nuisance  was  produced  by 
building  them  without  a  drain :  that  does  not  create  a  nuisance,  if  the  tenants 
act  properly :  and  as  for  the  adjacent  close,  through  which  alone  a  drain  could 
be  made,  happening  to  belong  to  the  defendant,  it  is  impossible  to  found  a 
general  rule  upon  an  accidental  circumstance.  Indeed,  from  the  fact  of  the 
tenants  having  always  cleansed,  it  may  be  presumed  that  they  were  let  into 
possession  under  a  contract  with  the  landlord  to  do  so ;  in  which  case  he  has 
done  all  that  lay  in  his  power. 

Lord  Denman  C.  J.  I  entertained  no  doubt  at  the  time  of  the  trial;  the 
principles  admitted  by  Mr.  Kelly  are  correct,  but  make  against  his  client. 
The  nuisance  here  has  been  a  natural  consequence  of  the  nature  of  the  erec- 
tion ;  therefore,  on  the  principle  of  Rex  v.  Moore,  3  B.  &  Ad.  184,  as  well  as 
of  the  earlier  case  which  shows  that  the  receipt  of  rent  is  an  upholding  and 
continuing  of  the  nuisance,  the  defendant  is  liable.  It  has  been  said  that  the 
tenants  were  bound  to  cleanse,  as  if  a  liability  of  the  tenants  to  their  landlord, 
ratxone  tenurm,  could  exonerate  the  landlord.  But,  in  the  first  place,  no  con- 
tract on  the  part  of  the  tenants  has  been  distinctly  proved :  and,  in  the  second 
place,  if  such  a  contract  were  proved,  it  would  only  show  that  the  landlord 
considered  himself  bound  to  provide  for  the  cleansing;  and  he  should,  in  that 
case,  have  taken  care  to  enforce  the  contract.  Had  the  use  of  the  buildings 
by  which  the  nuisance  is  produced*  been  matter  of  independent  con-  r*goT 
tract,  no  one  could  have  doubted  that  the  person  receiving  a  profit  *■ 
from  the  use  would  have  been  answerable  for  the  nuisance. 

Littledale  J.  I  see  no  difficulty  in  this  case.  If  a  nuisance  be  created, 
and  a  man  purchase  the  premises  with  the  nuisance  upon  them,  though  there 
be  a  demise  for  a  term  at  the  time  of  the  purchase,  so  that  the  purchaser  has 
no  opportunity  of  removing  the  nuisance,  yet  by  purchasing  the  reversion  he 
makes  himself  liable  for  the  nuisance.  But  if,  after  the  reversion  is  purchased, 
the  nuisance  be  erected  by  the  occupier,  the  reversioner  incurs  no  liability;  yet, 
in  such  a  case,  if  there  were  only  a  tendency  from  year  to  year,  or  any  short 
period,  and  the  landlord  chose  to  renew  the  tenancy  after  the  tenant  had  erected 
the  nuisance,  that  would  make  the  landlord  liable.  He  is  not  to  let  the  land 
with  the  nuisance  upon  it.  Here  the  periods  are  short,  so  that  there  has  been 
a  reletting ;  and  that  has  taken  place  after  the  user  of  the  buildings  had  created 
the  nuisance.    This  is,  therefore,  a  case  in  which  the  reversioner  is  liable. 

Taunton  J.  If,  as  has  been  suggested,  these  buildings  were  not  demised 
at  all,  but  only  the  use  of  them  permitted  in  common  to  the  occupiers  of  the 
dwelling  houses,  there  is  an  end  to  the  defendant's  objection.  But,  supposing 
it  otherwise,  and  that  he  could  not  enter  for  the  purpose  of  cleansing  without 
making  himself  liable  to  an  action  of  trespass,  he  may  thank  himself;  for  I 
hold  that  a  landlord,  in  a  case  like  this,  should  exact  from  his  tenants  an  obli- 
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•gogi  g*^011  *°  oleanse,  *with  a  right  of  entry  for  himself  in  default  of  their 
J  so  doing.     A  landlord  makes  similar  provisions  in  the  case  of  ditches 
which  require  cleansing.    This  being  so,  the  law  so  clearly  laid  down  by  my 
lord,  and  my  brother  Littledale,  applies. 

Williams  J.  I  am  entirely  of  the  same  opinion.  The  language  of  the 
defendant  supports  the  construction  which  has  been  suggested  as  to  the  actual 
situation  of  the  parties ;  for  he  appears  by  his  expressions  to  have  admitted 
that  it  lay  in  his  own  power  to  remove  the  nuisance.  Kule  discharged. 


The  KING  v.  The  Justices  of  the  City  of  TORK.    June  llih. 

A  local  act  empowered  certain  trustees  to  purchase  messuages,  Ac,  and  enacted  that  If 
the  owners  should  not  agree  with  the  trustees  on  the  terms,  or  should  neglect  or 
refuse  to  treat,  or  by  reason  of  absence  or  disability  should  be  prevented  from  treat* 
ing,  the  trustees  should  cause  a  jury  to  be  summoned  by  the  sheriff  to  assess  com- 
pensation, and  the  sheriff  should  summon  and  examine  witnesses  upon  oath ;  and  if 
the  jury  should  give  a  verdict  for  more  than  the  trustees  had  offered,  the  costs  and 
expenses  of  summoning  and  returning  such  jury  and  witnesses,  and  also  of  the 
inquest,  to  be  settled  by  a  justice,  were  to  be  borne  by  the  trustees,  and  recovered 
by  the  persons  entitled  thereto,  by  distress ;  but  if  the  verdict  should  not  be  for  more 
than  the  sum  offered,  the  trustees  were  to  bear  one  moiety  of  the  costs  and  expenses 
aforesaid,  and  the  other  party  the  other  moiety ;  but  where  parties  from  absence  or 
inability  could  not  treat  or  agree,  such  costs  and  expenses  were  to  be  borne  by  the 
trustees :  and  afterwards  it  was  enacted  that,  in  a  particular  event,  messuages,  &c, 
should  be  sold  to  certain  parties,  and  that,  in  case  of  disagreement  as  to  price,  the 
price  should  be  assessed  by  a  jury,  as  before,  and  the  expense  of  hearing  and  deter* 
mining  such  difference  be  borne  in  like  manner: 

Held,  that  an  owner  of  lands  to  be  purchased,  in  favour  of  whom  a  jury  awarded  more 
than  the  sum  offered,  was  entitled  to  the  costs  of  the  enquiry,  including  witnesses, 
attendance  by  attorney  at  the  inquest,  conferences,  and  briefs,  and  not  merely  to  the 
expenses  of  the  sheriff  and  jury;  but  that  the  expenses  of  surveyors,  merely  as 
such,  could  not  be  included  in  the  costs. 

Cbesswell  tad  obtained  a  rule  in  this  term,  calling  on  the  justices  of  the 
city  of  York  to  show  cause  why  a  mandamui  should  not  issue,  commanding 
♦8291  *nem  to  settle  *and  allow  the  costs  and  expenses  contained  in  a  paper 
-*  writing  annexed  to  the  affidavits  in  support  of  the  rule,  and  incurred 
by  Matthew  Gawthorp  in  and  about  an  inquest  holden  for  assessing  damages 
under  stat.  3  &  4  W.  4,  c.  lxzii.  (local  and  personal;  public.)(a)    It  appeared 

(a)  For  improving  and  enlarging  the  market  places  within  the  city  of  York,  &c,  and 
for  amending  an  act  of  his  late  Majesty,  for  paving,  lighting,  watching,  and  improving 
the  said  city ;  and  other  purposes. 

8ecte.  1,  2,  8  and  4,  provide  for  the  election  of  certain  trustees. 

Sect  28,  gives  power  to  the  trustees  to  purchase  the  messuages,  &c.  mentioned  in 
the  first  schedule  to  the  act,  (including  those  of  Gawthorpe)  for  the  purposes  of  the  act. 

8ect.  28,  enacts,  that  if  any  bodies  politic,  &c,  corporations,  &c,  tenants  for  life, 
4c.,  or  any  other  persons  or  person,  proprietors  of,  or  interested  in  any  messuages, 
&c.,  mentioned  in  tho  first  schedule  to  the  act  annexed,  or  any  occupier  of  any  mes- 
suages, Ac,  sustaining  any  loss,  injury,  or  damages,  shall,  for  the  space  of  ten  days 
next  after  notice  given,  (as  by  this  section  is  direoted,)  neglect  or  refuse  to  treat  and 
agree,  or  shall  not  agree,  for  the  sale  of  the  said  premises,  or  by  reason  of  absence  or 
disability  shall  be  prevented  from  treating  and  agreeing,  or  cannot  be  found  or  known, 
or  shall  not  produce  a  clear  title,  &c,  the  trustees  shall  cause  the  value  and  recompense 
to  be  made  for  such  messuages,  Ac.  to  be  enquired  into  and  ascertained  by  a  jury,  Ao. 
which  shall  be  summoned  and  returned  on  the  warrant  of  the  trustees  issued  to  the 
t heriffs  of  the  city,  or  sheriffs  of  the  county,  and  twelve  of  whom  shall  be  sworn  (as  by 
this  clause  is  directed.)  "And  the  said  sheriffs  or  sheriff  are  and  is  hereby  required 
from  time  to  time,  as  occasion  shall  be  or  require,  to  call  before  the  said  jury,  and 
examine  upon  oath,  (which  oath  the  said  sheriffs  or  sheriff  are  and  is  hereby  empowered 
to  administer,)  all  and  every  person  and  persons  who  shall  be  thought  necessary  and 
proper  to  be  examined  as  a  witness  or  witnesses  touching  or  concerning  the  premises ; 
and  they  or  he  shall  also  order  and  cause  the  said  jury,  or  any  three  or  more  of  them, 
to  view,  Ac. ;  and  the  said  jury  shall  assess  the  damages  and  recompense  to  be  given 
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•that  the  trustees  under  the  act,  requiring  a  messuage  and  heredita-  .^pon 
ments  belonging  to  Qawthorp,  offered  him  680/.  for  the  purchase,  which  *■ 
offer  he  declined ;  and  a  jury,  summoned  under  the  provisions  of  the  act,  assessed 
the  damages  and  recompense  at  720/.  Gaw  thorp's  attorney  then  made  out  a 
bill  against  him  as  in  the  case  of  a  common  trial  (which  was  the  paper  annexed 
to  the  affidavits,)  containing  charges  for  attendances^*  conferences,  r*ooi 
brief,  &o.,  and  an  item  as  follows: — "January  22.  Attending  this  L 
day  at  the  Guildhall  all  day,  when  case  heard,  and  compensation  fixed  at 
720/. — 3/.  3s.  Paid  the  following  witnesses  for  their  attendance  and  loss  of 
time  in  surveying,  measuring,  and  valuing  the  property  in  question,  and  in 
attending  as  witnesses  at  the  inquest."  The  names  of  the  witnesses,  and  sums 
paid,  were  then  added.  Application  was  made  to  a  single  justice  of  the  city 
to  settle  and  allow  the  costs  contained  in  this  bill ;  but  the  justice,  conceiving 
that  the  statute  did  not  authorise  the  allowance  of  the  costs,  refused  the 
application. 

Sir  James  Scarlett  and  Alexander  now  showed  cause.  The  costs  of  the 
inquest  mentioned  in  the  act  are  only  the  costs  of  the  sheriff  and  the  jury ; 
part  of  the  other  expenses  specified  in  the  act  are  expenses  with  which  the 
sheriff  has  nothing  to  do  :  but  the  words,  taken  all  together,  including  the 
costs  of  the  inquest,  will  cover  tho  whole  expenses  connected  with  the  sheriff, 
and  were  obviously  not  intended  to  coraprehand  more.  If  the  expenses  of 
surveyors,  witnesses,  and  brief,  which  are  now  claimed,  were  meant  to  be 
comprehended  in  this  clause,  that  intention  might  easily  have  been  expressed; 
but  the  legislature,  having  distinctly  specified  particular  expenses,  must  be 
understood  to  have  excluded  all  others.  [Littledale  J.  The  statute  of 
Gloucester,  6  Ed.  1,  c.  1,  s.  2,  gives  only  "  the  costs  of  the  writ  purchased;" 
yet  these  words  extend  to  ail  the  legal  costs  of  the  suit,  See  2  Inst.  288,  (11).] 
Acts  of  parliament  were  very  shortly  engrossed  at  the  time  when  that  statute 
was  made  :  and,  if  it  had  specified  a  particular  part  of  the  costs,  the  words 

for  the  messuages,  Ac,  to  the  respective  owner  or  owners  and  occumer  or  ooeapien 
thereof,  according  to  their  respective  interests  therein,  and  shall  give  in  their  verdict 
thereupon,"  &c,  and  the  sheriffs  or  sheriff  shall  thereupon  order  and  adjudge  the  sun 
so  assesed  to  be  paid. 

Sect.  31,  enacts,  that  in  case  any  such  jury  shall  give  a  verdict  for  more  money  m  ft 
recompense  for  the  right,  interest,  &c,  of  any  person,  &c,  in  or  to  such  messuages, 
&o.  as  aforesaid,  than  shall  hare  been  offered  by  the  said  trustees  before  the  summoning 
or  returning  of  such  jury,  "then  the  costs  and  expenses  of  such  notice  or  notices,  pre- 
cept or  precepts,  and  of  summoning  and  returning  such  jury  and  witnesses,  and  also  of 
the  said  inquest,  (such  costs  and  expenses  to  be  settled  and  allowed  by  any  justice  of 
the  peace  for  the  said  city  not  being  one  of  the  said  trustees,  and  not  a  person  interested,) 
shall  be  borne  and  paid  by  the  said  trustees  out  of  the  money  arising  bv  virtue  of  this 
act,  and  shall  and  may  be  recovered  by  the  person  or  persons  entitled  thereto  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  trustees  or  of  their  treasurer,"  (unless 
otherwise  defrayed  by  such  treasurer,  as  the  clause  points  out,)  under  a  warrant  to  be 
issued,  Ac. ;  but  if  any  such  jury  shall  give  a  verdict  for  no  more  or  for  less  than  shall 
have  been  offered  as  aforesaid  by  the  trustees,  "then  one  moiety  of  the  costs  and 
expenses  aforesaid  shall  be  borne  and  paid  by  the  person  or  persons,  bodies  politic  or 
corporate,  with  whom  the  said  trustees  shall  have  had  any  controversy  or  dispute,  and 
shall  be  recovered  in  the  same  manner  as  any  penalties  or  forfeitures  are  hereinafter 
directed  to  be  recovered,  and  the  other  moiety  thereof  shall  be  borne  and  paid  by  the 
said  trustees  out  of  the  money  arising  as  aforesaid,  and  be  recovered  by  distress  and 
sale  in  manner  aforesaid ;  but  in  cases  where  parties,  by  reason  of  absence  or  disability, 
shall  have  been  prevented  from  treating  and  agreeing,  such  costs  and  expenses  shall  be 
paid  and  borne  by  the  said  trustees  out  of  the  money  arising  by  virtue  of  this  act,  and 
by  distress  and  sale  in  manner  aforesaid." 

Sect.  42,  provides  for  sale  of  any  purchased  messuages,  &c  found  unnecessary. 

Sect  43,  after  providing  that,  before  such  sale,  they  shall  be  offered  to  the  parties 
from  whom  they  were  purchased,  and  that,  if  such  person  shall  be  desirous  of  par- 
chasing  them,  but  shall  not  agree  with  the  trustees  as  to  the  terms,  the  pries  shall  be 
assessed  by  a  jury,  as  before,  enacts  that  "  the  expense  of  hearing  and  detenaioing 
such  difference  shall  be  borne  and  paid  in  like  manner  as  by  this  act  is  directed  with 
respect  to  such  purchases  made  by  the  said  trustees,  mutatit  msjfaaeW 
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*&391  wou^  probably  not  *have  been  held  to  include  the  costs  not  specified. 
83ZJ  In  Cone  v.  Bowles,  1  Salk.  205,  it  is  laid  down  that  all  statutes  that 

E've  costs  are  to  be  taken  strictly  ;  and  there  is  a  dictum  to  the  same  effect  in 
ex  v.  Glastonby,  Cas.  Temp.  Hard.  857. 

The  clause  now  in  question  provides  that,  if  a  jury  give  a  verdict  for  less 
money  than  has  been  offered,  each  party  is  to  bear  a  moiety  of  the  "  expenses 
aforesaid."  That  may  reasonably  apply  to  such  expenses  as  are  incurred  by 
the  parties  in  common,  as  those  of  the  sheriff  and  jury,  but  not  to  costs  which 
the  respective  parties  have  incurred  on  their  separate  accounts,  as  those  of 
their  own  counsel  and  witnesses ;  for  it  cannot  be  supposed  that  the  whole 
expenses  of  the  two  parties  are  to  be  added  together,  and  each  party  to  pay  a 
half  of  the  aggregate.  Had  the  meaning  of  the  words  "  expenses  aforesaid  " 
been  so  extensive,  the  enactment  would  certainly  have  been,  that  each  party 
should  pay  his  own.  The  costs  and  expenses  are  to  be  settled  and  allowed  by 
a  justice  of  peace  for  the  city  ;  but  a  justice  would  be  a  very  unfit  person  to 
tax  an  attorney's  full  bill.  The  words  "  such  costs  and  expenses "  are  used 
in  the  concluding  part  of  sect.  31.,  with  reference  to  the  case  where  parties 
are  prevented  by  absence  or  disability  from  treating  and  agreeing ;  yet,  there, 
it  is  not  likely  to  have  been  contemplated  that  the  expenses  now  in  question 
would  arise. 

Cresswell,  in  support  of  the  rule.  This  is  a  statute  enabling  parties  to  take 
property,  for  certain  purposes,  against  the  will  of  the  owner ;  and  the  language 
of  it  (which  is,  in  fact,  their  own)  ought  therefore  to  be  construed  strictly 
*8331  aSa^D8t  Bucn  Pities.  The  owner  is  entitled*  to  full  compensation 
J  from  them.  They  make  an  offer,  which  is  rejected ;  a  jury  decides 
that  the  offer  is  inadequate ;  they  are  then  in  the  situation  of  a  party  to  a 
cause,  who  has  had  a  verdict  against  him.  If  the  costs  now  claimed  be  not 
included  in  the  proviso,  the  enactment,  that  the  costs  shall  be  recovered  from 
the  trustees  "  by  the  person  or  persons  entitled  thereto/1  is  without  meaning; 
for  then  no  person,  besides  the  sheriff,  can  have  any  claim  upon  the  trustees. 
In  Bex  v.  Glastonby,  Cas.  Temp.  Ehrd.  356,  Lord  Hardwicke  thought  that 
if  any  costs  were  recoverable,  all  would  be  so;  and  it  may  perhaps  be  true 
that,  as  said  in  Cone  v.  Bowles,  1  Salk.  205,  the  question,  whether  costs  be 
or  be  not  recoverable  at  all  under  a  statute,  is  to  be  decided  on  a  strict  inter- 
pretation of  the  statute ;  but  it  does  not  follow  that  the  same  strictness  is  to 
be  used  in  determining  the  extent  to  which,  if  recoverable,  they  are  to  be 
allowed:  Costs  of  a  trial  are  considered  to  include  costs  of  witnesses  and 
counsel ;  so  are  costs  of  a  reference :  the  costs  of  the  inquest  must  mean  as 
much.  Then,  as  to  the  proviso  that,  in  a  particular  event,  each  party  shall 
pay  half  the  costs :  in  the  first  place,  the  meaning  probably  is,  that  each  shall 
pay  his  own  costs,  which  construction  would  be  put  on  an  award  that  each 
party  should  pay  a  moiety  of  the  costs  of  a  reference ;  and,  secondly,  even  if 
this  be  not  so,  the  legislature  may  have  considered  the  whole  proceeding  to  be 
an  enquiry  into  the  truth,  made  in  common  by  both  parties,  and  therefore  to 
be  paid  for  by  a  single  party,  on  one  event,  or  in  equal  shares,  on  another. 
With  reppect  to  the  difficulty  of  taxation,  a  single  justice  can  have  the  bill 
*8341  taze<^  DY  competent  persons  :  the  justices  at  quarter  sessions  *have  the 
-J  costs  on  appeals  taxed  by  their  officer ;  and  the  judges  of  the  superior 
courts,  though  in  form  they  allow  the  amount  of  the  costs,  entrust  the  actual 
taxation  to  the  officer  of  the  court.  In  the  forty-third  section,  where  reference 
is  made  to  the  thirty-first,  the  expression  is,  "  the  expense  of  hearing  and 
determining." 

Lord  Denman  C.  J.  The  dictum  in  Cone  v.  Bowles,  1  Salk.  205,  is 
hardly  consistent  with  the  principle  upon  which  the  statute  of  Gloucester  has 
been  interpreted.  It  appears  to  me,  that  the  statute  now  before  us  should  be 
liberally  construed :  the  trustees  should  pay  this  price  for  the  great  power 
which  is  given  to  them.  The  words  are  these  [his  Lor  Iship  here  read  the  first 
Vol.  XXVHL— 25 


386  King  t;.  Fowler.    T.  T.  1834.  [834 

part  of  the  thirty-first  section.]  Now  the  words  "also  of  the  said  inquest" 
mast  mean  something  besides  that  denoted  by  the  preceding  woids;  and  I 
cannot  draw  any  line :  I  think  they  mnst  mean  ail  costs  whatsoever :  it  is 
like  the  case  of  a  trial,  where  one  party  obtains  a  verdict.  There  are  certainly 
latter  parts  in  this  section  which  appear  to  be  rather  inconsistent  with  the 
earlier  part ;  bat  I  do  not  think  that  we  are  bound  to  reconcile  them  :  and  at 
any  rate  they  have  no  distinot  bearing  upon  the  present  question.  The  costs, 
therefore,  of  the  brief  and  witnesses  are  to  be  allowed,  but  not  costs  of 
surveyors. 

Ltttledale  J.  I  am  of  the  same  opinion.  The  twenty-eighth  section 
describes  the  inquest  to  be  held,  and  points  out  what  is  to  be  done.  All  the 
expenses  incidental  to  this  proceeding  appear  to  me  to  be  costs  of  inquest ;  as 
would  be  the  case  with  costs  of  an  inquisition*  or  trial.  With  respect  rtgoK 
to  the  forty-third  section,  it  seems  to  me  rather  to  make  against  the  *- 
application,  for  it  provides  expressly  for  the  expenses  of  the  hearing  and 
determining. 

Taunton  J.  Our  decision  in  this  case  will  not  affect  the  decision  as  to 
costs  in  other  cases.  At  common  law  no  costs  were  recoverable ;  then  they 
were  given  by  the  statute  of  Gloucester,  6  Ed.  1,  c.  1,  s.  2,  in  cases  where 
damages  should  be  recoverable,  either  by  that  statute  or  otherwise,  See  2 
Inst.  289,  (13).  No  costs  are  recoverable  except  by  statute.  The  words  here 
are,  costs  "  of  the  said  inquest."  This  must  be  intended  to  include  all  the 
costs  of  the  trial,  like  the  costs  of  a  reference.  With  respect  to  the  costs  of 
surveyors,  I  should  pause  before  saying  that  costs  are  to  be  allowed  for  them, 
gud  surveyors ;  but  if  they  have  been  witnesses,  they  will  be  on  the  same 
footing  as  others. 
Williams  J.  concurred. '  Rule  absolute,  for  a  mandamus  to  allow 

the  costs  and  expenses  incurred  by 
M.  G.  in  and  about  the  inquest. 


♦The  KING  v.  FOWLER,  MEYNELL,  GOLDSBROUGH,  and 
APPLETON.    Junellth. 

Two  surveyors  of  the  highways  included  in  their  accounts  certain  expenses  incurred  in 
supporting  the  appointment  of  one  of  themselves  as  surveyor  for  a  previous  yew, 
against  an  appeal  to  the  quarter  sessions ;  which  appeal  was  discharged ;  and  also 
expenses  in  opposing  a  rule  for  a  certiorari  to  remove  into  the  Court  of  King's  Bench 
their  accounts,  as  surveyors,  for  a  previous  year,  which  rule  was  discharged.  These 
expenses  had  not  been  agreed  to  by  the  inhabitants,  nor  allowed  by  a  justice,  before 
they  were  charged  in  the  accounts.  The  accounts  being  submitted  to  a  meeting  of 
the  inhabitants,  the  items  referring  to  these  expenses  were  objected  to.  The  accounts 
were  duly  taken  to  a  single  justice,  who  postponed  the  allowance  to  the  special  ses- 
sions, at  which  the  accounts  were  allowed.  The  items  were  objected  to  both  before 
the  single  justice  and  at  the  special  sessions:  Held,  that  the  special  sessions  had 
jurisdiction,  under  stat.  13  G.  8,  o.  78,  s.  48,  to  allow  the  accounts ;  and  that  there- 
fore, by  the  eighty-first  section  of  the  same  statute,  the  order  of  allowance  could  not 
be  removed  by  certiorari. 

Wiohtman  had  obtained  a  rule  in  Easter  term  last,  calling  upon  two  jus- 
tices of  the  peace  for  the  North  Riding  of  Yorkshire,  and  two  surveyors  of  the 
highways  of  the  township  of  Kirkleavington  in  the  same  riding,  to  show  cause 
why  certiorari  should  not  issue  to  remove  into  this  court  an  order  made  by  the 
said  justices,  allowing  the  accounts  of  the  said  surveyors  for  the  year  ending 
the  15th  of  October  1838,  and  also  to  remove  the  said  accounts  and  certain 
attornies'  and  other  bills,  which  were  referred  to  generally  in  the  accounts,  but 
of  which  the  amounts  only  were  therein  mentioned,  without  the  items  of  which 
they  consisted.  It  appeared  by  the  affidavits,  that  the  accounts  of  the  dis- 
bursements contained  twenty-four  items,  amounting  to  165/.  8t.  7r/.,  and  that 
of  these  there  were  five  items,  amounting  together  to  100/.  16#.*61cf.,  for  law 
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expenses  incurred  by  the  surveyors.  Part  of  these  expenses  were  incurred  in 
defending  an  appeal  to  the  quarter  sessions  against  the  appointment  of  one  of 
the  present  defendants  as  surveyor  for  a  preceding  year,  which  appeal  was 
discharged  ;  and  the  rest  in  opposing  a  rule  for  a  certiorari  to  remove  into  the 
Court  of  King's  Bench  the  accounts  for  a  previous  year  of  the  same  surveyor 
•8371  *an<*  another  of  the  present  defendants,  being  then  the  two  surveyors ; 

J  which  rule  was  finally  discharged.  There  had  been  no  agreement  of 
the  inhabitants  of  the  township  to  the  incurring  of  these  expenses  before  or 
after  they  had  been  incurred,  nor  were  they  allowed  by  any  justice  of  the 
peace,  except  as  hereafter  mentioned.  The  whole  accounts  of  the  year  ending 
the  15th  of  October  1833  were  produced  at  a  meeting  of  the  township,  when 
the  first  items  before  mentioned  were  objected  to.  The  accounts  were  after- 
wards duly  taken  to  a  single  justice,  before  whom  the  same  objections  were 
made.  The  justice  postponed  the  allowance  to  the  special  sessions,  at  which 
the  same  objection  was  made,  and  the  special  sessions  allowed  the  whole 
accounts. 

Alexander  now  showed  cause.  The  eighty-first  section  of  the  statute  13  G-. 
3.  c.  78,  provides  that  no  proceeding*  had  or  taken  in  pursuance  of  that  act 
shall  be  removed  by  certiorari.  The  forty-eighth  section  directs  that  the 
surveyor  shall  keep  books,  and  enter  in  them  accounts  of  monies  received  and 
paid ;  that  ho  shall  produce  them  at  a  vestry  or  other  public  meeting  held  for 
that  purpose,  for  the  inspection  of  the  inhabitants ;  and  that  he  shall  after- 
wards lay  them  before  a  justice,  who  may  allow  them,  or  postpone  the 
allowance  to  the  special  sessions ;  at  which  they  are  to  be  allowed  or  disallowed. 
All  this  has  been  done;  and  the  accounts  having  been  regularly  allowed  at 
special  sessions,  the  order  of  allowance  is  a  proceeding  had  and  taken  in 
pursuance  of  the  act,  and,  therefore,  not  removable  by  certiorari.  In  Rex  v. 
♦8381  ^^e  ^ust^ce8  °f  8t  Albans,  3  B.  &  G.  698,  the  court  refused  to  *grant 

J  a  certiorari,  to  remove  an  appointment  of  surveyors  under  the  same  act. 
Even  if  it  be  admitted  that  the  justices  have  acted  informally,  it  will  not 
follow  that  the  certiorari  can  be  granted ;  Bex  v.  Casson,  3  D.  &  R.  86.  A 
certiorari  was  granted  in  Bex  v.  The  Justices  of  the  West  Biding  of  Yorkshire, 
5  T.  B.  629,  removing  an  order  made  by  the  quarter  sessions  respecting 
the  allowance  of  a  surveyor's  accounts ;  but  that  was  on  the  ground  that  the 
quarter  sessions  had  no  jurisdiction  under  the  act.  The  same  observation  is 
applicable  to  Bex  v.  Mitchell,  5  T.  B.  701.  In  Bex  v.  The  Justices  of 
Somersetshire,  6  B.  &  C.  816,  a  surveyor's  accounts  were  removed  by  certiorari 
from  the  special  sessions;  but,  in  that  case,  the  special  sessions  had  acted 
without  authority,  inasmuch  as  the  accounts  had  been  carried  to  the  special 
sessions  in  the  first  instance,  without  having  been  submitted,  as  the  act  directs, 
to  a  single  magistrate.  Upon  a  similar  principle,  a  certiorari  was  allowed  in 
the  Anonymous  case,  reported  in  a  note  to  the  preceding  case,  6  B.  &  C.  818, 
note. (a)  The  decision  upon  3  &  4  W.  &  M.  c.  12,  s.  23,  in  Bex  v.  The 
Justices  of  Derbyshire,  2  Ld.  Kenyon's  Notes,  299,  is  to  be  explained  in  the 
same  way :  there  the  certiorari  was  granted  to  remove  an  order  from  the 
quarter  sessions,  on  the  ground  that  the  court  had  no  jurisdiction  at  all,  the 
statute  merely  giving  power  to  the  special  sessions.  In  Bex  v.  The 
Justices  of  the  North  Riding  of  Yorkshire,  6  B.  &  C.  152,  the  surveyor  had 
taken  the  accounts,  without  the  assessments,  before  the  single  magistrate ; 
and  the  court  accordingly  held  that  his  reference  of  the  accounts  to  the  special 
♦8391  8e88^ous    &kYe    them  no   jurisdiction.     It    is  *true    that,  in  some 

-*  cases,  specified  in  the  sixty-sixth  section,  certain  steps  are  necessary 
before  the  surveyor  is  entitled  to  incur  expense.  Those  cases  are,  prosecutions 
for  non-repair  of  a  highway,  or  for  nuisance  upon  a  highway,  and  defences  of 
indictments  against  the  parish.  But  it  cannot  be  supposed  that  in  all  other 
cases  he  is  precluded  from  claiming  expenses  actually  and  bond  fide  incurred 
in  the  discharge  of  his  public  duties.    The  legislature  clearly  intended  to  trust 
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the  magistrate  with  the  discretion  as  to  the  propriety  of  charges,  and  as  to 
their  necessary  connection  with  the  surveyor's  duty.  [Taunton  J.  The 
surveyor  certainly  might  have  to  defend  himself  at  law  in  a  case  in  which 
the  parish  were  the  real  parties, — in  a  mandamus,  for  instance.  If  the 
narrow  construction  were  to  prevail,  he  could  not  have  this  expense  allowed. 
Lord  Den  man  0.  J.  Or  he  might  be  sued  for  taking  gravel,  which  he  is 
allowed  to  do,  and  may  be  under  the  necessity  of  doing,  sect.  29. 

Wightman  and  S.  Temple,  in  support  of  the  rule.  The  forty-eighth  section 
specifies  several  expenses  with  which  the  surveyor  may  credit  himself  in  his 
accounts ;  and  these  do  not  include  law  expenses.  The  sixty-sixth  section,  it 
is  true,  does  not  enable  the  surveyor  to  charge  in  his  accounts  certain  law 
expenses;  but  these  are  confined  to  prosecutions  for  not  repairing  highways, 
or  for  nuisances  on  the  highways,  and  to  the  defence  of  indictments  against 
the  parish,  &o.;  and  the  expenses  to  be  allowed  are  only  the  reasonable 
expenses  incurred  after  the  prosecution  or  defence  shall  have  been  agreed  upon 
by  the  inhabitants  at  a  vestry  or  public  meeting,  *or  allowed  by  a  justice  r*o  4  a 
of  the  peace  within  the  limit  where  the  highway  lies.  [Lord  Den  man  *- 
C.  J.  Is  that  the  sort  of  expressum  which  facit  ceuare  taciturn  f  Does  it  follow 
that  the  surveyor  is  to  be  allowed  no  other  expenses  which  he  has  incurred 
in  the  course  of  his  duty  ?  The  forty-eighth  section  does  not  profess  to  specify 
all  the  expenses  which  are  to  be  allowed.  J  In  the  thirtieth  section,  there  is  a 
specification  of  expenses  which  the  surveyor,  by  proceeding  in  a  particular 
manner,  is  enabled  to  defray ;  if  he  had  a  general  power  of  laying  out  money, 
this  clause  would  be  unnecessary.  Unless  the  surveyor  be  empowered  by  the 
act  to  charge  the  items  objected  to,  they  ought  not  to  be  in  the  accounts  at  all : 
and  then  the  special  sessions  have  no  jurisdiction;  which  satisfies  the  test 
contended  for  on  the  other  side.  In  Rex  v.  Bird,  2  B.  &  Aid.  522,  the  court 
held  that,  under  the  general  powers  of  stat.  18  6.  3,  c.  19,  s.  4,  the  overseeis 
could  not  pay  a  constable  the  expenses  of  prosecuting  for  an  assault  committed 
upon  him  in  the  execution  of  his  duty.  The  jurisdiction  of  magistrates  should 
be  construed  strictly ;  otherwise  items  over  which  they  have  no  jurisdiction 
may  be  protected  by  associating  them  with  items  which  are  within  their 
authority ;  as,  for  instance,  if  a  surveyor  were  to  credit  himself,  together  with 
proper  charges,  with  the  expenses  of  an  action  for  a  libel  upon  him  in  his 
character  of  surveyor.  [Williams  J.  Supposing  it  to  be  shown  that  the 
magistrate  has  jurisdiction  over  nineteen  out  of  twenty  items,  but  not  over  the 
twentieth  ?  Do  you  say  that  that  would  prevent  the  certiorari  from  being 
taken  away?]  *In  Rex  v.  Saunders,  6  D.  &  R.  611,  an  indictment  r#G4i 
was  removed  by  certiorari  into  the  Court  of  King's  Bench,  which  L 
contained  counts  on  a  conspiracy  at  common  law,  together  with  counts  on 
stat.  80  Gh  2,  o.  24,  although  the  twentieth  section  of  that  statute  enacts  that 
no  certiorari  shall  be  granted  to  remove  any  indictment,  conviction,  or  other 
proceeding  had  thereon  in  pursuance  of  the  act.  On  the  same  principle,  if 
an  allowance  include  items  not  within  the  jurisdiction  of  the  special  sessions, 
the  certiorari  must  be  granted,  although  other  items  be  within  the  jurisdiction. 
The  jurisdiction  might,  perhaps,  extend  to  a  case  where  the  expenses  were 
incurred  in  consequence  of  an  act  which  the  surveyor  was  legally  bound  to 
perform  for  the  parish :  but  that  is  not  so  here. 

Lord  Denman  C.  J.  On  the  whole,  I  think  that  the  magistrates  had 
jurisdiction  in  this  case,  that  the  proceedings,  therefore,  were  had  in  pursuance 
of  the  act,  and  that,  consequently,  they  cannot  be  removed  by  certiorari.  I 
was,  indeed,  much  struck  with  the  language  of  Lord  Chief  Justice  Abbott, 
respecting  the  statute  80  G.  2,  o.  24,  Rex  v.  Saunders,  6  D.  &  R.  612.  But 
here  the  Taw  expenses  appear  to  have  been  incurred  bond  fide;  and  the  statute 
certainly  intended  the  magistrates  to  exercise  a  discretion. 

Littledale  J.  It  appears  to  me,  also,  that  the  magistrates  had  juris- 
diction, and  that,  consequently,  the  certiorari  is  taken  away.    The  forty-eighth 
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section  of  13  G  3,  c.  78,  directs  that  the  surveyor  shall  enter  an  account  to 
♦8421  wnom  aD(*  on  woa*  occasions  he  shall  have  paid  or  applied  *the  money 
-*  which  shall  have  come  into  hjs  hands.  Now,  law  expenses  are  such 
payments.  Then  it  is  urged  that  the  sixty-sixth  section  directs  that  the 
opinion  of  the  inhabitants  shall  be  taken  before  the  surveyor  shall  incur  any 
expenses  in  certain  prosecutions  or  defences;  in  which  case  only,  such 
expenses  are  to  be  allowed  to  him  ;  and  that,  therefore,  he  cannot  properly 
incur  any  other  law  expenses.  But  it  seems  to  me  that  there  must  be  many 
other  cases  in  which  the  surveyor  is  forced  to  incur  law  expenses,  and  that  it 
would  be  very  hard  if  he  were  not  to  be  allowed  such  expenses,  when  the  magis- 
trates think  such  allowance  proper :  and  this  appears  to  me  to  be  such  a  case. 

Taunton  J.  The  forty-eighth  section  gives  power,  in  the  first  instance,  to 
the  single  justice  to  allow  the  surveyors'  account ;  and,  in  the  event  of  his  not 
being  satisfied,  the  special  sessions  are  to  allow  or  disallow.  Had  the  special 
sessions  jurisdiction  to  allow  the  items  in  question  here  ?  If  they  had,  the 
certiorari  is  taken  away  :  and  it  does  not  follow  from  their  having  used  their 
discretion  erroneously  (supposing  them  to  have  done  so)  that  they  have  acted 
without  jurisdiction  :  if  we  thought  them  wrong,  we  should  only  differ  from 
their  conclusion.  It  did  strike  me  forcibly,  at  first,  that  the  sixty-sixth  section 
appeared  to  confine  the  allowance  of  law  expenses,  and  consequently  the  juris- 
diction, to  particular  instances ;  but,  on  consideration,  I  think  that  construction 
much  too  narrow.  I  cannot  say  that  if  the  surveyor  has  incurred  the 
expenses  bond  fide  he  has  been  wrong  in  so  doing;  and  that  being  so,  the 
sixty-sixth  section  may  be  left  out  of  consideration.  I  am  therefore  of  opinion, 
♦8431  *****  *ne  *JU8t^ce8  n*d  a  jurisdiction,  and  that  the  certiorari  is  con- 
-J  scquently  taken  away. 

Williams  J.  I  am  of  the  same  opinion.  In  support  of  the  rule  counsel 
were  driven  to  contend  that,  even  supposing  the  justices  to  have  jurisdiction 
over  the  bulk  of  the  account,  a  single  item  in  that  account,  as  to  which  they 
had  no  jurisdiction,  would  prevent  the  allowance  from  being  a  proceeding 
under  the  act,  and  exclude  the  operation  of  the  clause  which  takes  away  the 
certiorari  ;  and  a  case  was  cited  in  answer  to  my  inquiry  on  this  point.  Still 
the  question  would  remain,  whether  or  not  the  item  was  shown  to  be  out  of 
the  jurisdiction.  As  to  this,  I  own  I  have  some  doubts;  but  it  seems  to  me 
too  much  to  say  that  the  justices  have  no  jurisdiction  at  all. 

Bale  discharged. 


In  the  Matter  of  ELMY  and  SAWYER.    June  12. 

A  party  convicted  in  a  penalty  under  an  act  against  smuggling,  (8  &  4  W.  4,  c.  68,)  was 
committed  to  gaol  by  warrant  of  the  convicting  justices,  till  he  should  pay  the  for- 
feiture.  The  act  (s.  90, )  empowers  justices  to  amend  any  such  conviction  or  warrant 
of  commitment,  whether  before  or  after  conviction.  Four  days  after  the  committal, 
the  warrant  (which  was  defective  in  point  of  law)  was  withdrawn  from  the  gaoler's 
possession,  and  another  substituted;  it  did  not  appear  by  whom.  The  second  war- 
rant was  of  the  same  date,  and  signed  and  sealed  by  the  same  justices  as  the  first, 
and  did  not  materially  vary  from  it,  except  that  in  the  recital  of  the  conviction 
certain  cordage  was  said  to  be  adapted  for  "  slinging"  casks,  instead  of  "  slinging  or 
sinking;"  and  the  name  of  the  place  at  which  the  party  was  said  to  have  been 
detained  for  his  offence,  was  altered.  The  above  facts,  and  oopies  of  the  warrants, 
being  returned  on  certiorari  and  habeat  corpus : 

Held,  that  the  court  could  not  presume,  either  from  the  facts  returned,  or  from  the 
warrants,  that  the  second  warrant  was  substituted  by  the  justices,  as  an  amendment 
of  the  first,  in  pursuance  of  the  authority  given  them  by  the  act.  The  prisoner  was 
discharged. 

On  the  motion  of  Piatt,  a  writ  of  habeat  corpus  was  issued  in  this  term, 
directed  to  the  keeper  of  the  gaol  at  Ipswich,  commanding  him  to  have  the 
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bodies  of  Samuel  Elm  y  and  James  Sawyer  before  tbe  court,  to  *undergo,  r*o^ 
&c. )  and  a  certiorari  was  at  the  same  time  issued  to  Francis  Robinson  L 
and  James  Woolmer,  Esquires,  two  justices  for  the  borough  of  Dunwich,  in 
the  county  of  Suffolk,  to  remove  into  this  court. all  examinations,  informations, 
depositions,  and  convictions  made  and  taken  before  them  or 'either  of  them 
touching  the  commitment  of  the  said  Elmy  and  Sawyer  on  a  charge  of  smug- 
gling. The  rule  for  a  certiorari  was  grounded  upon  an  affidavit  made, 
pursuant  to  stat.  3  &  4  W.  4,  c.  53,  s.  90.,  (under  which  act  the  conviction 
took  place,)  by  Elmy  and  Sawyer,  and  their  attorney  stating  several  objections 
to  the  conviction  and  other  proceedings  before  the  justices ;  pointing  out  cer- 
tain defects  in  the  warrants  by  which  the  defendants  were  originally  com- 
mitted; and  alleging  that  the  justices  had  withdrawn  the  first  two  warrants 
and  made  and  executed  in  their  place  entirely  new  ones,  which  they  had  no 
right  to  do.  The  gaoler  made  the  following  return : — I,  Samuel  Johnson,  Ac, 
do  certify,  Ac.,  "  that  before  the  coming  to  me  of  the  annexed  writ  of  habca* 
corpus,  to  wit,  on  Sunday,  the  18th  day  of  May  1834,  James  Sawyer,  one  of 
the  persons  in  the  said  writ  named,  was  delivered  into  my  custody  at  the  said 
gaol,  under  and  by  virtue  of  a  certain  warrant  of  commitment,  bearing  date 
the  17th  day  of  the  said  month  of  May,  under  the  hands  and  seals  of  F.  R. 
and  J.  W.  Esquires,  two  of  his  Majesty's  justices  of  the  peace  for  the  borough 
of  Dunwich,  in  the  county  of  Suffolk  :  which  said  warrant  of  commitment  is 
in  the  words  following ;  (that  is  to  say,)'' — The  warrant  was  then  set  out, 
addressed  to  John  Dewblack,  an  officer  of  customs,  and  Samuel  Johnson,  tbe 
keeper  of  the  county  gaol  at  Ipswich,  setting  out  at  length  the  conviction  of 
Sawyer  by  the  above-mentioned  justices  of  an  offence  against  an  #act  r*g <* 
of  parliament  relating  to  the  customs,  and  that  he  was  adjudged  to  have  ■■ 
forfeited  for  the  said  offence  100/.,  which  sum  had  not  been  paid ;  and  the 
warrant  required  the  officer  of  customs  to  whom  it  was  directed,  to  convey  the 
said  Sawyer  to  the  county  gaol  at  Ipswich  and  deliver  him  to  the  gaoler,  and 
the  gaoler  to  receive  and  keep  him  until  he  should  pay  the  forfeiture.  The 
warrant  was  signed  and  sealed  by  the  justices,  and  bore  date  the  17th  of  May 
1834.  The  return  then  proceeded  as  follows: — "And  I  the  said  Samuel 
Johnson,  do  hereby  further  certify  that  the  said  James  Sawyer  was  detained 
in  my  custody  in  the  said  gaol  under  and  by  virtue  of  the  said  warrant  of  com- 
mitment until  Thursday  the  22d  day  of  the  said  month  of  May,  when  some 
person  in  my  absence  came  to  the  said  gaol,  and  obtained  possession  of  and 
carried  away  the  said  warrant  of  commitment,  and  left  at  the  said  gaol  in  lieu 
thereof,  a  certain  other  warrant  of  commitment,  bearing  date  the  said  17tb  day 
of  May,  under  the  hands  and  seals  of  the  said  justices,  which  last  mentioned 
warrant  of  commitment  is  in  the  words  following,  that  is  to  say,  '  Borough  of 
Dunwich  in  the  county  of  Suffolk,  to  wit.  To  John  Dewblack  an  officer  of 
the  customs,  and  to  Samuel  Johnson  the  gaoler  or  keeper  of  the  gaol  at  Ipswich 
in  the  county  of  Suffolk  :  Whereas  James  Sawyer,  &c.  :'"  this  warrant  then 
recited  at  length  a  conviction  of  James  Sawyer  by  the  above  justices  of  an 
offence  which  appeared  to  be  substantially  the  same  as  that  set  forth  in  the 
former  commitment,  but  the  statement  was  varied  in  several  particulars  :(a) 
and  it  concluded*  as  follows  : — "  And  whereas  we  the  said  justices  did  r*g46 
adjudge  that  the  said  J.  S.  had  forfeited  for  his  said  offence  the  sum  of  ■» 
100/.,  which  said  sum  of  100/.  has  not  been  paid;  these  are  therefore  to 
require  you/'  &c.    The  requisition  was  to  the  same  officer  and  gaoler,  and  in 

(a)  The  principal  alterations  were,  that  the  original  commitment  set  out  the  codtw- 
tion  aa  charging  the  defendants  with  haying  been  on  board  a  boat  liable  to  forfeiture 
for  having  on  board  cordage  adapted  for  slinging  or  sinking  small  casks,  whereas  in 
the  second  commitment  the  words,  "or  sinking/1  were  left  out,  (see  ex  parte  Pain,  5  B. 
&  C.  251 ;)  and  that  the  first  commitment  stated  the  defendant  to  have  been  detained 
upon  the  charge  at  Theberton,  whereas  the  second  laid  the  detainer  at  the  borough  of 
Dunwich,  for  which  the  justices  acted. 
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the  same  words  as  that  in  the  previous  warrant.  The  warrant  was  signed  and 
sealed  by  the  above  two  justices,  and  bore  date  (like  the  preceding  one)  the 
17th  of  May  1834.  The  return  then  went  on. — "  And  I  the  said  Samuel 
Johnson  do  hereby  further  certify,  that  from  the  said  22d  day  of  the  said 
month  of  May„the  said  James  Sawyer  has  been  and  is  now  detained  in  my 
custody  in  the  said  gaol  under  and  by  virtue  of  the  last-mentioned  warrant  of 
commitment,  which  is  the  cause  of  the  taking  and  detaining  of  the  said  J.  S., 
whose  body  I  have  ready  as  by  the  annexed  writ  I  am  commanded."  The 
return  as  to  El  my  was  in  similar  terms.  Upon  these  returns,  and  upon  the 
return  to  the  certiprari,  of  the  several  convictions  and  warrants  of  commitment, 
it  was  now  moved  that  the  return  should  be  quashed  and  the  prisoners  dis- 
charged. 

Sir  «/.  Campbell,  Attorney-General,  and  Dundat  showed  cause,  (a)  A 
good  ground  of  detention  is  assigned  in  the  return  to  the  habeas  corpus.  The 
stat.  3  &  4  W.  4.  c.  53.  s.  90.  enacts,  that  it  shall  be  lawful  for  any  justice  or 
justices  of  the  peace,  and  they  are  thereby  required,  to  ameud  any  information, 
conviction,  *or  warrant  of  commitment  for  any  offence  under  any  act 
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time,  whether  before  or  after  conviction.  The  second  warrant  here  was  an 
amended  warrant,  according  to  the  statute,  and  the  return  shows  that  the 
prisoner  is  detained  under  it.  [Lord  Ben  man  0.  J.  It  will  be  objected, 
that  nothing  is  shown  to  satisfy  the  court  that  the  amendment  was  made,  or 
the  second  warrant  substituted  for  the  first,  by  the  authority  of  the  justices.] 
The  return  sufficiently  shows  that,  unless,  which  will  scarcely  be  contended, 
an  affidavit  is  necessary  in  addition.  The  second  warrant  is  stated  to  be  under 
the  hands  and  seals  of  the  same  two  justices,  and  to  have  been  left  "  in  lieu  " 
of  the  first.  [Lord  Ben  man  C.  J.  It  states  different  facts.]  Not  in  any 
material  respect :  the  principal  amendment  is  only  for  the  purpose  of  showing 
that  the  justices  had  jurisdiction.  The  amendment  directed  by  the  act  may 
be  made  by  substituting  a  new  warrant :  it  cannot  be  necessary  that  the 
alterations  should  be  written  upon  the  original  paper  or  parchment.  [Lord 
Den  man  C.  J.  They  might  state  in  the  new  warrant  that  it  was  substituted 
by  them  for  the  other.]  If  they  in  fact  amend  the  original  warrant,  under 
the  authority  of  an  act  of  parliament,  there  is  no  occasion  for  reciting  that 
they  so  amend  it. 

Besides,  there  is,  in  the  present  ease,  a  good  conviction  returned  to  the 
court ;  and  if  it  appear,  on  motion  to  discharge  a  party  on  habeas  corpv*, 
that  there  is  a  valid  conviction,  the  court  will  not  interpose.  In  Rex  t;.  Taylor, 
7  D.  £  R.  622,  it  was  said  by  the  court  that  they  would  not  discharge  on  a 
*84fil  defect  in  the  warrant  of  commitment  *until  the  conviction  was  before 
M  J  them.  Rexv.  Hawkins,  Fortesc.  272,  in  which  that  rule  was  acted  upon 
.is  there  cited  and  assented  to  ;  and  Abbott  C.  J.  and  Bayley  J.  intimate  their 
opinion,  that  if  a  legal  conviction  were  shown,  the  commitment  would  be  sup- 
ported. This  was  assumed  in  Rex  v.  Rogers,  1  D.  &  R.  156,  where,  a  warrant 
of  commitment  being  objected  to,  Abbott  C.  J.  said,  "  We  are  bound  to 
presume,  until  the  contrary  is  shown,  that  there  has  been  a  good  conviction, 
and  that  the  magistrate  has  done  every  thing  required  of  him  by  law.'1  In 
Bex  v.  Allen,  15  East,  333,  where  the  justices  had  returned  to  the  session  a 
conviction  signed  and  sealed  by  them,  that  conviction  was  held  to  be  the 
regular  one,  though  another  had  been  previously  signed  and  sealed  by  the 
same  justices,  and  delivered  to  the  convicted  party.  [Littledale  J.  The 
difficulty  here  is,  to  make  the  second  warrant  a  warrant  of  commitment  at  all. 
The  first  was  withdrawn ;  and  it  does  not  appear  that  the  prisoner  was  charged 
under  the  second  by  any  proper  authority.] 

(a)  The  motion  as  to  Sawyer  was  first  considered,  and  the  determination  of  the  court 
on  that  was  taken  as  deciding  the  other  case. 
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Piatt  and  Palmer  contra*  The  court  will  not,  against  the  liberty  of  the 
subject,  intend  any  thing  which  does  not  appear  on  the  return.  The  return 
states,  that  the  defendant  was  regularly  in  custody  under  the  first  warrant,  but 
that  that  was  withdrawn  on  the  22d  of  May,  by  some  person  who  left  at  the 
gaol,  in  lieu  thereof,  a  certain  other  warrant  of  commitment,  which  it  then 
sets  out.  It  does  not  appear  by  that  warrant,  that  it  related  to  the  same 
person  or  same  offence.  No  person  was  actually  given  into  the  gaoler's  charge 
on  that  ^warrant.  Nothing  was  done  but  substituting  one  paper  for  r*o  jq 
the  other.  It  cannot  be  said  that  there  is  a  conviction  before  the  *- 
court  to  which  the  second  warrant  relates.  It  does  not  even  appear  by  any 
express  statement,  whether  the  first  or  the  second  was  the  warrant  originally 
made.  Aq<t  supposing  this  were  otherwise,  no  authority  has  been  cited  to 
show  that  where  a  party  has  been  illegally  in  custody  under  a  commitment,  he 
can  be  detained  in  such  custody  by  amended  process. 

Sir  J.  Campbell,  Attorney  General,  in  reply  .(a)  The  signing  and  seal- 
ing of  the  warrant  by  the  two  justices,  is  a  sufficient  proof  that  they  gave 
their  authority  for  its  being  used.  It  will  not  be  intended  that  the  warrant 
was  surreptitiously  taken  from  them  and  carried  to  the  gaoler,  they  not  having 
meant  it  to  be  made  use  of.  It  is  said,  that  the  defendant  does  not  appear  to 
have  been  charged  under  the  second  warrant ;  but  there  was  no  occasion  for 
any  fresh  charging.  When  the  amended  warrant  was  delivered  to  the  gaoler, 
it  operated  retrospectively,  and  took  effect  as  from  the  time  ,of  the  original 
commitment. 

Lord  Denman  C  J.  It  appears  to  me  that  the  defendant,  in  this  case,  is 
not  detained  under  a  good  warrant  of  commitment.  The  act  does,  indeed,  give 
power  to  the  justices  to  amend  any  conviction  or  warrant  of  commitment :  and 
in  this  case  they  had  a  perfect  right  to  make  such  amendment,  if  an  error  was 
discovered.  But  it  ought  to  appear  by  the  return  that  they  had  done  so,  or 
there  should  have  been  *in  the  second  warrant  such  an  allusion  to  the  r*o^n 
first  as  should  have  clearly  shown  that  the  intention  of  the  justices  was  *■ 
to  commit  regularly  for  the  same  offence  for  which  they  had  before  committed 
irregularly.  It  does  not  appear  in  this  case,  that  upon  the  conviction  recited 
in  the  second  warrant,  the  justices  did  not  enquire  into  a  totally  new  set  of 
facts,  in  whioh  case  their  act  would  be  irregular,  and  not  warranted  by  the 
statute.  As  this  is  a  proceeding  which  restrains  the  liberty  of  the  subject,  it 
ought  to  appear  that  the  thing  done  was  in  perfect  conformity  to  the  statute. 
The  party  is  therefore  entitled  to  his  discharge. 

Littledale  J.  I  am  of  the  same  opinion.  It  appears  by  the  return,  that 
the  first  warrant  was  taken  away,  and  a  second  brought  in  lieu  of  it ;  but 
nothing  is  stated  to  show  that  the  party  was  detained  under  the  second  by  the 
authority  of  the  justices,  except  that  that  warrant  is  under  their  hands  and 
seals.  It  would  have  been  easy  for  the  gaoler  to  make  enquiry,  and  satisfy 
himself  that  the  justices,  having  power  to  amend  their  first  warrant,  had  in 
fact  made  such  amendment ;  but  it  does  not  appear  that  he  did  so,  or  that  he 
satisfied  himself  who  the  person  was  who  brought  the  warrant.  It  may  be 
that  the  warrant  was  delivered  to  him  under  circumstances  which  justified  him 
in  detaining  the  party ;  but  that  is  not  shown  by  the  return.  The  question 
is,  whether  the  prisoner  appears  to  have  been  detained  or  charged  under  the 
second  warrant  of  commitment ;  and  that  document  certainly  does  not  appear 
to  me  to  be  any  authority  for  detaining  him.  I  do  not  say  that  the  justices 
ought  to  have  gone  in  their  own  persons  to  the  gaoler,  and  made  their  altera- 
tions on  the  original  warrant,*  or  that  they  might  not  make  a  second  r*oci 
on  a  new  piece  of  parchment ;  as  to  this  I  give  no  opinion ;  but,  if  they  ■• 
adopted  the  latter  course,  they  might  have  conveyed  the  warrant  to  the  gaoler 
in  such  a  way  as  to  apprise  him  of  their  intention,  either  by  sending  it  in  a 

(a)  The  Attorney- General,  as  representing  the  Crown,  claimed  to  be  heard  last 
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letter,  and  therein  stating  how  it  differed  from  the  former  warrant  (in  which 
case  they  might  have  added,  that  the  amendment  was  made  under  the  statute), 
or  by  personally  delivering  the  second  warrant  to  him  in  lieu  of  the  first,  and 
requiring  that  to  he  given  np.  Here  it  does  not  appear  that  any  act  was  done 
by  the  justices  with  reference  to  the  second  warrant ;  nor.  does  the  instrument 
itself  show  that  there  was  any  amendment  made  in  pursuance  of  the  statute. 
I  do  not  mean  to  say  that  the  warrant  is  wrong  in  itself;  but  it  is  not  in  strict- 
ness made  out  that  the  prisoner  is  detained  under  it. 

Taunton  J.    I  think  there  is  no  reasonable  doubt  upon  this  question. 
Frimd  facie  the  warrant  under  which  the  party  was  received  into  custody 
must  be  presumed  the  genuine  one ;  and  to  enable  us  to  consider  that  put  an 
end  to,  the  second  warrant  ought  to  have  been  fully  established  as  the  act  of 
the  justices  who  issued  the  first.     To  say  that  the  warrant  verifies  itself  in  this 
respect,  is  ipetitio  principii.     The  words  "given  under  our  hands  and  seals" 
4c.  do  not  show  that  it  was  signed  and  sealed  by  the  justices  in  lieu  of  the 
former  warrant,  or  intended  to  operate  as  an  amendment  of  it  in  pursuance  of 
the  act    Nor  does  it  appear  that  they  authorised  itsltoing  left  with  the  gaoler 
in  lieu  of  the  first.     It  may  be  that  since  the  arrival  of  the  second  warrant, 
*8521  *^e  Sao^er  detained  the  party  as  under  the  authority  of  that  "warrant : 
J  but  although  he  may  have  been  influenced  by  the  warrant  in  so  doing, 
the  question  still  is,  whether  the  instrument  was  legal,  and  gave  proper  autho- 
rity for  the  detention.     For  any  thing  that  appears  on  the  return,  the  justices 
may  have  been  perfect  strangers  to  the  second  warrant,  and  to  the  substitution 
of  it  for  the  first.     It  has  been  said  that  a  defective  warrant  of  commitment 
will  not  be  a  ground  of  discharge  if  the  conviction  be  right ;  but  I  recollect  a 
case,  tried  at  Hereford/a)  where  the  action  was  for  false  imprisonment,  and 
the  party  had  been  convicted  under  one  statute,  and  committed  under  another 
in  pari  materid,  and  the  court  held  that  the  commitment  was  not  aided  by  the 
conviction.     And  I  am  pretty  sure  it  has  been  held  over  and  over,  that  if  the 
warrant  of  commitment  be  bad  on  the  face  of  it,  the  imprisonment  under  it  is 
wrongful. 

Williams  J.  I  am  entirely  of  the  same  opinion.  The  return  does  not 
show  how  the  second  warrant  was  substituted  for  the  first ;  and  there  is  nothing 
on  the  instruments  themselves  to  prove  even  which  was  the  amended  warrant, 
except  that  one  is,  in  point  of  law,  better  than  the  other. 

Lobd  Dsnman  C.  J.  My  opinion  proceeds  entirely  on  the  ground  that 
it  is  not  shown  that  one  warrant  was  substituted  by  the  justices  for  the  other. 
If  the  gaoler  had  returned  that  they  had  required  him  to  consider  the  prisoner 
in  custody  under  the  second  warrant,  I  should  have  thought  that  we  ought 
to  presume  so. 
The  court  ordered  both  prisoners  to  be  discharged. 


♦853]  •DICKSON  v.  BAKER.    June  12. 

A  party  outlawed  on  civil  process,  after  judgment,  and  on  his  petition  subsequently 
made  to  the  Insolvent  Debtors'  Court,  adjudged  to  be  discharged,  is  not  entitled  to  a 
reversal  of  the  outlawry,  though  the  debt  on  which  the  outlawry  is  founded  be 
included  in  his  schedule. 

On  the  22d  of  May  1838,  a  writ  of  capias  ad  satisfaciendum  issued  against 
the  defendant,  cm  a  judgment  recovered  against  him  by  the  plaintiff.  The 
writ  was  returned  non  est  inventus.  A  writ  of  exigi  facias  was  issued,  return* 
able  on  the  2d  of  November  1833  (the  last  proclamation  being  on  the  28th  of 
October  1833),  whereupon  the  defendant  was  outlawed.  On  the  6th  of  Novem- 
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ber  1838,  the  defendant,  being  in  custody  at  the  suit  of  other  parties,  filed  a 
petition  in  the  court  for  the  relief  of  Insolvent  Debtors.  He  included  in  his 
schedule  his  debt  to  the  present  plaintiff,  who  opposed  him  on  the  hearing. 
The  court  adjudged  that  the  defendant  should  remain  in  custody  for  eight 
calendar  months  from  the  6th  of  November  1833,  at  the  suit  of  the  present 
plaintiff,  and  be  discharged  as  to  all  other  debts.  In  Easter  term  last,  Kelley 
obtained  a  rule,  calling  on  the  plaintiff  to  show  cause  why  the  outlawry  should 
not  be  reversed. 

Fottett  and  Sandford  now  showed  cause.  In  Bex  v.  Castleman,  4  Burr. 
2119,  2127,  this  court  seemed  to  consider  that  the  Court  of  Quarter  Sessions, 
under  the  then  Insolvent  Act,  5  Geo.  3,  o.  41,  might  discharge  an  insolvent 
debtor,  though  charged  with  outlawry.  The  opinion  might  be  founded  on  the 
particular  words  of  that  act.  But  in  Beauchamp  v.  Tompkins,  3  Taunt.  141, 
the  Court  of  Common  Pleas  was  evidently  of  opinion  that  a  bankruptcy  and 
certificate*  were  not  of  themselves  ground  for  reversing  an  outlawry,  poti 
and  that  error  must  be  shown  in  law  or  fact.  It  is  impossible  to  give  *• 
a  greater  effect  to  a  discharge  under  an  Insolvent  Act,  unless  the  act  contain 
some  express  provision  to  that  effect :  but  there  is  none  such. 

Kelly  contrd.  The  effect  of  outlawry,  as  defined,  by  Tidd,  Tidd's  Pract., 
ch.  7,  p.  131,  (9th  ed.  1828,)  is  to  put  a  man  out  of  the  protection  of  the  law, 
to  make  him  incapable  of  suing,  and  liable  to  imprisonment ;  and  to  create  a 
forfeiture  of  his  goods  and  chattels,  and  the  profits  of  his  lands.  The  object  of 
the  process  now  is  to  obtain  payment  of  the  debt  sued  for ;  and  the  provisions 
of  the  act  7  G\  4,  c.  57,  are  sufficient  to  relieve  the  party  from  the  penal  con- 
sequences of  outlawry.  The  46th  section  relieves  the  prisoner,  after  the  time 
of  discharge  adjudged  by  the  court,  from  all  debts  or  sums  due  or  claimed  to  be 
due,  at  the  time  of  filing  the  petition,  to  the  persons  named  in  the  schedule :  if 
discharged  from  the  debt,  he  must  be  discharged  from  the  outlawry,  which  is 
only  its  civil  consequence.  And  here  no  capiat  utlagatum  had  issued,  which 
distinguishes  this  case  from  Beauchamp  v.  Tompkins,  3  Taun.  141.  The 
50th  section  enacts,  that  the  discharge  of  the  prisoner  shall  extend  to  all  pro- 
cess for  any  contempt  of  any  court  for  non-payment  of  money  or  costs,  and  all 
costs  incurred  before  the  filing  of  the  schedule  in  any  action  or  suit,  and  the 
party  entitled  to  such  costs  shall  be  deemed  a  creditor  within  the  act  Here, 
the  filing  of  the  schedule  has  been  subsequent  to  all  the  proceedings  on  the 
outlawry :  so  that,  on  the  one  hand,  the  prisoner  will  be  relieved  from  the 
debt  and  costs  on  the  6th  of  July  next ;  and,  on  the  other,  the  plaintiff  may 
claim  a  dividend*  on  all  his  costs.  The  60th  section  enables  any  person  r*g£g 
entitled  to  the  benefit  of  the  act,  if  arrested  by  reason  of  any  debt,  or  sum  *- 
of  money,  or  costs,  with  respect  to  which  he  shall  be  entitled  to  such  benefit,  to 
obtain  a  discharge  from  a  judge  of  the  court  whence  the  process  has  issued :  so 
that  the  insolvent  could  not  be  hereafter  arrested  on  a  capias  utlagatum. 
Sect.  61  protects  him  from  execution  by  fieri  facias  or  elegit.  So  that  both 
his  person  and  his  property  are  protected.  He  might  have  put  in  special  bail 
if  this  outlawry  had  been  on  mesne  process,  or  have  rendered.  [FoUeti  denied 
that  he  could  have  rendered,  referring  to  Bex  v.  Wilkes,  4  Burr.  2527, 2549, 
&c,  as  containing  the  history  of  the  process  of  outlawry.] 

Lord  Den  man  C.  J.  Perhaps  it  may  be  a  just  consequence  that  the  out- 
lawry should  be  reversed  by  the  discharge  of  the  prisoner  under  the  act  Bat 
this  court  is  not  called  on  to  take  any  step.  If  the  adjudication  of  the  Insol- 
vent Court  reverse  the  outlawry,  our  interference  will  not  be  necessary.  But, 
if  we  are  called  on  to  act,  we  must  see  that  in  so  doing  we  should  be  following 
precedents ;  and  we  find  none. 

Littledalx  J.  It  seems  hard  that  a  man  should  be  taken  up,  after  hs  has 
been  discharged  by  the  Insolvent  Court ;  but  we  have  no  power  to  reverse  this 
outlawry.  In  Beauchamp  v.  Tompkins,  8  Taunt.  141,  the  court  would  not 
reverse  the  outlawry  till  the  error  was  shown.    In  Summervil  v.  Watkins,  14 
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East,  536,  the  court  seemed  to  think  that  the  outlaw,  who  had  been  bankrupt, 
and  relied  on  that  fact,  had  not,  on  that  account,  any  locut  standi  in  judicio. 
♦8561  Oat)*w1T  *h*s  other  consequences,  besides  those  relating  exclusively  to 
*  the  suit  in  which  it  originates.  The  property  is  forfeited  to  the  crown : 
the  crown  therefore  is  interested.  What  effect  the  discharge  may  have  upon 
a  future  capiat  utlagatum,  I  do  not  know.  But  we  cannot  reverse  the  out- 
lawry, except  upon  seeing  that  there  is  error. 
Taunton  and  Williams  Js.  concurred.  Bute  discharged. 


MILLS  v.  BEVETT  and  Others.    June  12. 

It,  on  a  taxation  of  an  attorney's  bill,  as  between  attorney  and  client,  the  master  strike 
off  a  part  of  the  charges,  on  the  ground  that  the  client  is  not  the  person  liable  for 
such  part,  the  sum  upon  which  the  sixth  is  to  be  calculated,  under  stat.  2  0.  2,  c.  28, 
a.  28,  is  the  original  bill  reduced  by  the  part  so  disallowed;  and  the  disallowance  of 
such  part  is  not  a  reduction  npon  taxation,  within  that  clause. 

Costs  in  a  suit  were  taxed  as  between  party  and  party,  and  the  residue,  after  taxation, 
paid  to  the  attorney  of  the  successful  party.  The  attorney  afterwards  delivered  his 
bills,  to  his  client,  under  an  order  of  the  court  for  such  delivery,  and  for  a  general 
reference  of  the  bills  for  taxation.  They  included,  among  other  matters,  the  above 
costs  as  reduced,  for  which  the  attorney  gave  credit :  Held,  that  he  was  entitled  to 
insert  the  reduced,  and  not  the  original  amount  of  costs,  and  that,  on*  taxation  of  the 
bills,  the  client  could  not  add  the  sum  formerly  deducted  from  these  costs  to  the  sum 
taxed  off  from  the  general  amount  of  the  bills,  in  order  to  make  the  whole  reduction 
exceed  one-sixth  of  such  amount. 

Although  the  statute  2  0.  2,  c.  28,  s.  28,  directs,  that  where  an  attorney's  bill  on  taxa- 
tion has  been  reduced  by  less  than  a  sixth,  the  court  "in  their  discretion"  shall 
charge  the  attorney  or  client  with  the  costs  of  taxation,  the  proper  course  in  such 
cases  is,  that  the  client  be  charged  with  the  costs :  Hdd,  per  Taunton  and  Williams, 
Js.,  Littledale,  J.  dubtiante. 

The  plaintiff  having  employed  M.,  an  attorney,  to  conduct  various  legal 
business  for  him ;  the  attorney's  bills,  amounting  to  4857/.  19s.  5c/.,  were 
referred  to  the  master  for  taxation.  The  master  excluded  from  the  taxation 
certain  items  amounting  together  to  182/.  14s.  5c/.,  on  the  ground  that  for 
these  items  the  plaintiff  was  not  liable  at  all  to  the  attorney :  and  from  the 
remaining  sum  of  4675/.  5s.  he  taxed  off  675/.  19s.  4c/.  He  also  made  the 
following  deduction :— "  Balance  on  cash  account  due  from  Mr.  M."  (the 
attorney)  "  to  the  plaintiff,  the  whole  of  which,  with  the  exception  of  810/. 

jM-n  0*.  lid.  *were  received  by  Mr.  M."  (the  attorney)  "for  damages  and 
J  costs  in  the  several  actions  relative  to  the  Brandeston  estate,  1627/.  18s. 
lie/.;"  leaving  due  to  M.  on  the  whole  taxation,  2871/.  6i.  9<f.  It  further 
appeared  that,  of  the  4675/.  5s.,  1800/.  consisted  of  bills  for  business  done 
by  M.  as  attorney  for  the  plaintiff,  in  certain  suits,  in  which  the  parties  opposed 
to  the  plaintiff  had  finally  become  liable  to  pay  the  costs.  These  last  men- 
tioned costs,  on  being  taxed  as  between  party  and  party,  had  been  reduced 
from  1531/.  8s.  10c/.  to  the  said  sum  of  1300/.,  which  had  been  received  by 
M.,  the  attorney,  from  the  parties  liable ;  and  this,  with  other  sums  received 
for  damages  due  to  the  plaintiff  from  the  same  parties,  formed  a  part  of  the 
1627/.  18s.  lid.  deducted  by  the  master:  but  only  a  very  trifling  deduction 
was  made,  on  this  last  taxation,  from  the  1300/.  Hutchinson,  in  this  term, 
obtained  a  rule  calling  on  the  plaintiff  to  show  cause  why  it  should  not  be 
referred  to  the  master  to  tax  the  attorney's  costs  occasioned  by  the  taxation  of 
the  bills,  and  why  such  costs  when  taxed  should  not  be  paid  by  the  plaintiff. 
The  affidavits  in  opposition  to  the  rule  contained  some  statements  introduced 
for  the  purpose  of  showing  that  M.,  the  attorney,  had  not  acted  fairly  towards 
the  plaintiff  in  the  transaction. 

F.  V.  Lee  now  showed  cause.  First,  the  aggregate  of  the  bills  before  the 
master  being  4857/.  19s.  5c/.;  and  the  whole  sum  deducted  by  him  being  858/. 


396  Mills  v.  Revett.    T.  T.  1834.  [857 

13i.  9d.f  the  case  is  within  stat.  2  Gk  2,  e.  28,  s.  23,  which  directs  that,  if  the 
bill  taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  the  attorney  is  to  pay 
the  costs  of  the  taxation.     It  is  true  that,  in  order  to  make  ont  the  deduction 
to  be  as  much  as  one-sixth,  the  sum  disallowed  altogether  *must  be  r*gcg 
treated  as  part  of  such  deduction ;  and  it  will  be  said  that  this  is  cod-  ■■ 
trary  to  White  v.  Milner,  2  H.  Bl.  357.     That  case  (decided  in  the  common 
pleas)  has  not  been  confirmed  by  any  decision  in  this  court.     Secondly,  the 
attorney  ought  not  to  have  laid  before  the  master,  for  taxation  as  between  him* 
self  and  his  client,  the  bills  already  taxed  as  between  party  and  party,  and  for 
which  he  had  been  satisfied.     Had  he  not  done  so,  the  deduction  would  have 
amounted  to  more  than  one-sixth.     But,  if  he  was  entitled  to  include  these 
bills,  he  should  have  inserted  them  as  amounting  to  153U.  8s.  lOd. ;  and  the 
deduction  231/.  8i.  10c?.,  made  on  the  previous  taxation,  should  have  been 
added  to  the  deduction  of  675/.  19i.  4d. ;  in  which  case  also  the  deduction 
would,  on  the  whole,  have  amounted  to  more  than  one-sixth ;  for,  instead  of 
a  total  of  4675/.  5i.  and  a  reduction  of  675/.  19i.  4c/.,  there  would  have  been 
a  total  of  4906/.  13«.  10c/.  and  a  reduction  of  907/.  8s.  2d.    Thirdly,  the  stat. 
2  Gr.  2,  c.  23,  s.  23,  directs,  that  if  the  deduction  be  less  than  one-sixth,  "the 
court,  in  their  discretion,  shall  charge  the  attorney  or  client,  in  regard  to  the 
reasonableness  or  unreasonableness  of  such  bills."    This  is  not  a  case  in  which 
the  court,  in  Jheir  discretion,  will  charge  the  client,  upon  the  facts  disclosed 
by  the  affidavits  in  opposition ;  besides,  the  reduction,  upon  any  method  of 
calculation,  comes  very  nearly  to  one-sixth  of  the  bill. 

Sir  James  Scarlett  and  Hutchinson  in  support  of  the  rule.  The  bills  which 
the  master  put  out  of  consideration  were  never  taxed  by  him  at  all.  The  case 
of  White  v.  Milner,  2  H.  Bl.  357,  is  conclusive. 

♦Littledale  J. (a)    Mr.  Tidd  certainly  lays  down  a  general^  rule  r*zt& 


which  is  in  favor  of  the  present  application.     He  says,  Tidd's  Pract. 

ch.  14,  p.  336,  (9th  ed.  1828,Y6)  "  In  the  exercise  of  this  discretion,  ho 

the  courts  are  governed  by  the  statute ;  and,  accordingly,  the  costs  of  taxa- 


tion have  been  always  reciprocally  given  to  the  client  or  attorney,  as  a  sixth 
part,  has,  or  has  not,  been  taken  off.  Most  of  the  authorities  which  he  cites  for 
this  are  cases  in  equity,  or  old  cases ;  and,  for  my  part,  I  think  the  point  deserves 
to  be  looked  into.  But,  as  my  brothers  are  of  a  different  opinion,  the  rule 
must  be  made  absolute. 

Taunton  J.  The  objections  to  this  rule  being  made  absolute  are  threefold. 
First,  as  to  the  sum  of  182/.  14s.  hd.  which  has  been  totally  disallowed  by  the 
master,  the  question,  whether  that  sum  is  to  be  considered  a  part  of  the  sum 
deducted,  is  disposed  of  by  White  v.  Milner,  2  H.  Bl.  357.  To  that  case  no 
objection  is  made,  except  that  there  is  no  other  to  the  same  effect;  the  reason 
of  which  I  believe  to  be,  that  it  has  never  been  disputed,  and  that  it  has  been 
unnecessary  to  confirm  so  simple  a  point.  Secondly,  as  to  the  1300/.  made  up 
of  bills  which  have  been  taxed  twice,  first  between  party  and  party,  and, 
secondly,  between  the  attorney  and  his  client.  On  the  last  taxation,  the 
attorney  puts  down  these  bills  as  they  stood  after  the  first  taxation,  and  charges 
his  client  with  them,  giving  credit  for  the  taxed  costs  which  he  has  received.  In 
this  there  is  nothing  ^irregular.  The  two  taxations  are  of  a  different  r*g£0 
sort ;  and  the  attorney,  in  making  his  claim  against  his  client,  was  not  *■ 

Sreoluded  from  introducing  the  costs  already  taxed  between  party  and  party, 
irirdly,  it  is  said  that  the  statute  gives  the  court  a  discretion,  where  a  bill  has 
not  been  reduced  by  so  much  as  a  sixth  on  taxation.  In  practice,  at  least  as 
far  as  my  experience  goes,  the  liability  has  been  constantly  held  to  be  recipro- 

(a)  Loan  Dikman  C.  J.  had  left  the  court  during  the  argument. 

(6)  The  statute  does  not  give  a  discretion  where  a  sixth  part  la  taken  off;  and, 
accordingly,  it  has  been  held  that  in  such  case  the  enactment  is  imperative,  and  the 
attorney  most  pay  the  costs ;  Higgios  p.  Woolcott,  5  B.  &  C.  700. 
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eal ;  Accord.  Barker  v.  Bishop  of  London,  Barnes,  147  ;(a)  if  a  sixth  he  taken 
off,  the  attorney  pays;  if  less,  the  client :  and  it  is  so  laid  down  by  Mr.  Tidd. 
I  think  that  is  in  conformity  with  the  statute,  which  puts  the  decision  on  the 
reasonableness  or  unreasonableness  of  the  bills. 

Williams  J.  The  only  debateable  point  is,  as  to  the  exercise  of  the  dis- 
cretion of  the  court  in  making  the  attorney  or  client  pay  the  costs :  and,  as  to 
this,  I  think  the  safest  rule  is  to  take  the  taxation  for  the  test. 

Rule  absolute. 

(a)  Bat  see  Elwood  v.  Pearce,  8  Bing.  88,  and  Baker  v.  Mills,  2  C.  &  M.  415. 


BORER  v.  BAKER.    June  12. 

Where  a  trial  took  plaoe  in  the  vacation,  and  judgment  was  entered  up  against  the 
defendant  as  of  the  preceding  term,  and  the  defendant  surrendered  in  discharge  of 
his  hail  in  the  same  vacation : 

Held,  that  the  defendant  must  be  charged  in  execution  before  the  end  of  the  next  term. 

The  plaintiff  had  obtained  judgment  against  the  defendant,  the  trial  having 
taken  place  in  Hilary  vacation,  March  26th,  1834.  The  defendant  surrendered 
in  discharge  of  his  bail  in  the  same  vacation,  March  29th.  Judgment  was 
entered  up  as  of  Hilary  term ;  and  the  defendant  was  charged  in  execution 
♦8611  unc*er  a  ca%  sa*»  iS8uea'  i11  this  (Trinity)  term.  Mansel  obtained  *a  rule 
J  calling  on  the  plaintiff  to  show  cause  why  the  defendant  should  not  be 
discharged  out  of  custody,  as  not  having  been  charged  in  due  time. 

Plait  now  showed  cause.  This  application  is  not  supported  by  the  rule  of 
court,  Hil.  2  W.  4,  I.,  sect.  85,  3  B.  &  Ad.  386;  which  directs  that  the 
defendant  shall  be  charged  in  execution  within  two  terms  inclusive  after  trial 
•or  judgment ;  of  which  the  term  in  or  after  which  the  trial  was  had  shall  be 
reckoned  one.  The  judgment  ought  to  have  been  entered  up  as  of  Easter 
term;  besides,  the  defendant  was  not  a  prisoner  within  the  rule,  which  applies 
only  to  persons  in  custody  at  the  time  of  the  declaration  or  trial.  Then  as  to 
the  surrender.  By  the  rule  of  court,  Hil.  26  G.  8,  Tidd's  Pr.  ch.  15.  p.  854. 
(9th  ed.  1828);  which  follows  in  part  another  old  rule,  which  latter  again 
follows  another,  "  in  case  of  a  surrender  in  discharge  of  bail  after  trial  had  or 
final  judgment  obtained,  unless  the  plaintiff  shall  cause  the  defendant  to  be 
charged  in  execution  within  two  terms  next  after  surrender,  of  which  two* 
terms  the  term  wherein  such  surrender  shall  be  made  shall  be  taken  to  be 
one/'  the  prisoner  is  entitled  to  his  discharge :  and  in  Smith  v.  Jefferys,  6  T. 
R.  776;  this  oourt  held  that,  under  that  rule,  if  a  prisoner  surrendered  in 
vacation,  the  two  terms  within  which  he  was  to  be  charged  were  the  two  terms 
after  that  vacation.  If  a  prisoner  surrender  in  term,  he  must  be  charged,  under 
that  rule,  in  that  or  the  following  term. 

*8fi21  *  Mansel  in  support  of  the  rule.  The  judgment  is  of  Hilary  term, 
J  and  the  trial  was  in  the  vacation  after  Hilary  term.  The  defendant 
was,  therefore,  entitled  to  be  charged  in  Easter  term,  that  being  the  second 
term,  reckoning  Hilary  as  one,  under  the  rule  of  Hil.  2  W.  4,  L  s.  85,  3  B. 
A  Ad.  386.  The  surrender  was  of  Hilary  term ;  for  the  vacation,  where 
liberty  is  concerned,  should  be  referred  to  the  preceding  term.  Then  the  last 
term  within  which  the  defendant  could  be  charged  would  be  Easter  term. 

Lord  Dbnman  C.  J.    In  a  doubtful  case,  it  is  the  safer  course  to  decide  in 
favour  of  liberty.     The  rule  must  be  absolute. 

Taunton  J.    I  have  decided  in  the  same  way  more  than  once  at  chambers. 

Littijbdalx  and  Williams  Js.  concurred.  Rule  absolute. 

IND  Or  TRINITY  TERM. 
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*IN  THE  EXCHEQUER  CHAMBER.        [*863 
{Error  from  the  Court  of  King* 9  Bench.) 

THOMPSON  v.  RAIKES  and  Another.    June  27th, 

Held  by  the  Court  of  King's  Bench,  (Park*,  J.,  dubUante,)  and  the  judgment  affirmed 
on  error,  that  under  stat.  4  G.  4,  e.  04,  the  justice*  of  a  town  and  county  of  a  town, 
mentioned  in  schedule  A.  to  that  act,  might  rate  the  inhabitants  for  rebuilding  the 
gaol  of  such  town  and  county  on  a  new  site : 

Although  by  a  local  act,  which  had  been  carried  into  effect,  it  had  been  enacted  that 
ground  should  be  purchased,  and  conveyed  to  the  corporation  of  the  said  town,  and 
that  the  justices  for  the  town  and  county  should  oause  a  new  gaol  to  be  built  thereon; 
that  a  limited  sum  should  be  raised  by  assessment  on  the  town  and  county,  for  the. 
purposes  of  the  act  respecting  such  gaol,  the  surplus  to  be  repaid  proportionally  to 
the  parties  assessed ;  and  that  such  gaol,  when  finished,  should  be  a  public  gaol  for 
the  town  and  county,  and  should  from  time  to  time  be  maintained,  supported,  and 
repaired  by  the  corporation. 

The  sixty-eighth  section  of  4  G.  4,  o.  64,  enacts,  that  the  justices  in  sessions  may  raise 
money  on  the  counties,  towns,  &c.  to  which  the  act  extends,  for  defraying  the  expenses 
of  the  matters  and  things  thereinbefore  directed  to  be  done  respecting  gaols,  Ac,  in 
the  same  manner  as  rates  applicable  to  the  building,  repairing,  or  maintenance  of 
Buch  prisons  respectively  are  now  directed  to  be  raised  by  law : 

Held  by  the  Court  of  Error,  that  this  applies  only  to  the  mode  of  raising  such  rates, 
and  not  to  the  persons  on  whom  they  are  to  be  laid. 

Held  by  both  courts,  that  the  power  of  the  justices  to  rate,  as  above,  under  stat.  40. 4, 
c.  £4,  is  not  limited  by  stat  5  G.  4,  c.  86,  s.  15. 

Held  by  the  Court  of  King's  Bench,  on  the  construction  of  4  G.  4,  o.  64,  as.  45,  50,  that 
when  a  presentment  has  been  made  as  to  the  propriety  of  changing  the  site  of  a  gaol, 
and  the  justices  in  session  have  taken  such  presentment  into  consideration,  giving  the 
notices  required  by  sect  45,  and  have  resolved  that  the  site  ought  to  be  changed,  such 
justices  may  at  their  next  session  confirm  the  resolution,  and  contract  for  building 
the  new  gaol,  without  haying  given  fresh  notices. 

The  plaintiff  in  error  declared  against  the  defendants  in  error,  in  trespass 
for  breaking  his  warehouse,  situate  in  the  town  and  county  of  Kingston-upoo- 
Hull,  and  taking  his  goods  there  for  a  distress,  pretended  to  be  due  by  virtue 
of  a  certain  supposed  rate  or  assessment;  and  for  detaining  the  said  goods  till 
the  plaintiff  was  obliged  to  pay,  and  did  pay,  a  sum  of  money  to  redeem  them. 
Pleas,  first,  not  guilty ;  secondly,  that  after  the  making  of  an  act  of  parliament 
of  4  G.  4,  for  consolidating  and  amending  the  laws  relating  to  the  rebuilding, 
&c.  of  certain  gaols,  and  after  the  1st  of  September,  1823,  therein  mentioned, 
and  before  the  time  when,  Ac.  *at  the  general  quarter  sessions  of  the  r*Q*i 
peace,  holden  at  the  town  of  Kingston-upon-Hull,  16th  October,  4  G.  ^ 
4.,  for  the  said  town  and  the  county  of  the  same,  three  justices  (named  in  the 
plea,)  as  justices  for  the  said  town  and  county,  by  virtue  of  the  said  act,  did, 
under  their  hands  and  seals,  present,  that  the  common  gaol  of  and  for  the  said 
town  and  county  was  insufficient  and  inadequate  to  give  effect  to  the  rules  and 
regulations  prescribed  by  the  act :  that  the  place  or  ground  whereon  the  same 
was  situated  was  improper,  and  too  confined  to  admit  of  any  efficient  altera- 
tions or  improvements,  and  that  a  new  gaol  ought  to  be  erected  in  some  other 
part  of  the  said  town  and  county :  which  presentment  the  said  three  justices 
then  and  there  laid  before  the  justices  holding  the  sessions.  The  plea  then  set 
out  a  like  presentment,  made  at  the  same  sessions,  respecting  the  house  of 
correction  of  and  for  the  said  town  and  county  It  further  stated,  that  the 
justices  so  assembled  in  sessions,  after  the  above  presentments,  caused  notices 
to  be  given  three  times  in  a  newspaper  circulating  in  the  said  town  and  county, 
of  the  presentments  having  been  made,  and  of  the  intention  of  the  justices  to 
consider  them  at  their  next  quarter  sessions.  That  at  the  next  quarter  sessions 
holden,  &c.  the  said  presentments  were  taken  into  consideration  by  the  justices 
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in  session,  pursuant  to  notice  duly  given ;  and  thereupon  it  was  resolved  by 
the  said  justices  in  sessions,  Ac.,  that  the  presentments  were  well  founded,  that 
a  new  gaol  and  house  of  correction  for  the  town  and  county  were  necessary, 
and  that  the  old  gaol  and  house  of  correction  ought  to  be  removed  to  some 
other  part  of  the  said  town  and  county.     The  plea  then  stated  that  at  the  next 
•  8651  8UCceec^ng  general  quarter  sessions,*  the  justices  there  assembled  made 
J  a  second  resolution  in  the  same  words  as  the  former :  and  that  in  pur- 
suance of  the  said  resolutions,  and  under  the  authority  of  the  statute,  the 
justices  assembled  at  those  sessions  then  and  there  contracted  for  the  building 
of  a  new  united  gaol  and  house  of  correction  in  a  certain  other  part  of  the  said 
town  and  county,  which  they  deemed  most  eligible :  that  afterwards,  to  wit, 
4c.,  a  new  united  gaol  and  house  of  correction  in  and  for  the  said  town  and 
county  were  erected  and  built  within  the  county  of  the  town  of  Kingston-upon- 
Hull  aforesaid,  according  to  the  act :  that  divers  sums,  amounting  to  2530/., 
became  necessary  to  be  raised  on  the  town  and  county  of  the  town  aforesaid, 
for  the  expenses  necessary  to  the  execution  of  the  said  act,  and  thereupon, 
afterwards,  and  before  the  time  when,  &c,  to  wit,  at  the  general  quarter 
sessions  holden  at  the  said  town,  &c,  on  the  12th  of  August,  2  W.  4.,  for  the 
said  town  and  county,  before,  &c.,  by  an  order  of  the  justices  at  those  sessions 
assembled,  in  open  court,  the  sum  of  2535/.  was  rated  and  assessed  upon  the 
Baid  town  of  Kingston-upon-Hull  and  county  of  the  same  town,  as  a  general 
rate  or  assessment  upon  the  said  town  and  county,  for  the  purchase  of  land, 
and  for  erecting  and  building  thereupon  the  said  united  gaol  and  house  of 
correction,  and  for  defraying  all  other  expenses  incident  thereto;  and  it  was 
thereby  further  ordered  that  the  said  sum  of  2535/.  should  be  and  the  same 
was  thereby  rated  and  assessed  by  an  equal  pound  rate  of  sixpence  in  the 
pound  upon  the  united  parishes,  &o.  (mentioning  the  parishes  and  townships 
rated,  and  the  proportions  in  which  the  rate  was  assessed;)  and  it  was  directed 
♦8661  ky  *De  ^id  order  that  the  high  constable  of  the  said  town  *and  county 
-*   should  collect  the  sums  assessed  from  the  several  churchwardens  and 
overseers  of  the  poor  of  the  said  parishes  and  townships,  and  pay  them  over  as 
in  the  order  was  specified.     The  plea  then  stated  a  demand  in  writing,  duly 
made  by  the  constable  upon  the  plaintiff,  he  then  being  one  of  the  church- 
wardens and  overseers  of  the  poor  of  the  united  parishes  of  the  Holy  Trinity 
and  St.  Mary  (upon  which  parishes,  among  others,  the  rate  was  laid,  and 
which  were  assessed  at  2042/.) ;  and  that  the  plaintiff,  refusing  to  pay  the 
rate,  was  summoned  before  the  defendants,  two  justices  acting  in  and  for  the 
said  town  and  county,  to  show  cause  why  the  same  should  not  be  paid :  that 
he  appeared  and  showed  no  sufficient  cause ;  and  the  rate  remaining  unpaid, 
the  defendants,  under  the  authority  of  the  statutes  then  in  force  for  levying 
county  rates,  issued  their  warrant  of  distress  and  sale  against  the  goods  of  the 
churchwardens  and  overseers  of  the  said  united  parishes.     The  plea  then  jus- 
tified the  alleged  trespasses,  as  done  by  the  constable  in  execution  of  the 
warrant. 

There  were  two  other  pleas,  stating;  in  substance  the  same  justification,  but 
less  in  detail. 

Replication  to  the  second  plea,  that  the  said  common  gaol  of  and  for  the 
said  town  and  county  which  was  so  presented  to  be  insufficient,  &c,  as  in  the 
plea  stated,  had  been  and  was  built,  erected,  made,  and  finished  by  virtue. and 
in  pursuance  and  under  the  powers  and  directions  of  an  act  of  23  G.  3.,  entitled 
"  An  Act  for  building  a  new  gaol  for  the  town  and  county  of  the  town  of 
Kingston-upon-Hull,  &c.,  and  was  the  gaol  thereby  authorized  to  be  built, 
erected,  Ac. ;  and  that  the  said  gaol  so  built,  &c,  and  so  presented  to  be  insuf- 
*8671  fi°*ent>  *c#  was*  a^ter  tne  Hftfciug  °f  the  said  presentments  and  *after 
J  the  making  of  the  said  rate  in  the  second  plea  mentioned,  via.  on  the 
9th  of  July,  1829,  entirely  pulled  down  and  removed,  and  the  site  thereof  duly 
sold  and  conveyed  to  the  purchaser  thereof;  and  that  the  said  new  erected  gaol 
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and  house  of  correction  so  erected  and  built  as  in  the  said  second  plea  men- 
tioned, was,  so  far  as  relates  to  the  gaol,  built  in  lieu  and  substitution  of  and 
for  the  said  gaol  which  had  been  so  built  by  virtue  of  and  under  the  said  act 
of  23  Gk  3.  \  and  that  the  said  rate  or  assessment  was  made  for  defraying  the 
expenses  (among  other  things)  of  erecting  and  building  the  said  new  gaol: 
wherefore  the  said  supposed  order  and  the  said  supposed  rate  and  assessment 
in  the  said  second  plea  mentioned  were  and  are  wholly  void  in  law.  The 
replications  to  the  other  pleas  gave,  in  substance,  the  same  answer.  To  each 
of  these  three  replications  there  was  a  general  demurrer.  The  plaintiff  joined 
in  demurrer. 

The  demurrer  was  argued  in  the  Court  of  King's  Bench  in  Michaelmas 
term  1833(a)  (November  8th),  by  Cresswell  in  support  of  the  demurrer,  and 
Tomlinson  contra,.  The  oSjections  to  the  rate  were,  in  substance,  that  the 
justices  of  the  town  and  county  of  Kingston-upon  Hull  had  no  power  by  law 
to  make  a  rate  upon  the  inhabitants  at  large  of  the  town  and  county  to  pay 
the  expense  of  purchasing  a  site  for,  and  erecting,  a  new  gaol ;  that,  assuming 
them  to  have  had  such  power,  they  ought,  under  the  statute  4  G.  4,  c.  64,  as. 
45,  50.(6)  *to  have  given  the  same  notices  of  the  quarter  sessions  at 
which  the  second  resolution  was  passed  and  the  contract  made  for 
removing  and  rebuilding  the  gaol  and  house  of  correction,  as  were  given  of 
the  preceding  session,  at  which  the  presentments  were  first  considered;  and 
that  for  want  of  such  notice,  the  rate  was  at  all  events  void. 

The  arguments  in  support  of  the  demurrer  were  as  follows : — The  question 
as  to  the  power  to  lay  this  rate  *must  be  decided  mainly  on  the  con- 
struction of  stat.  4  G.  4,  c.  64.  Sect.  2,  enacts  that  one  gaol  and  one 
house  of  correction  shall  be  maintained  in  the  several  cities,  towns,  and  places 
mentioned  in  the  schedule  A.  annexed  to  the  act,  one  of  which  is  Kingston- 
upon-Hull.  That  must  be  at  the  expense  of  the  inhabitants  of  such  cities, 
towns,  and  places.     In  the  latter  part  of  the  same  section  it  is  said,  that  "  the 

(a)  Before  Pabkb,  Taunton,  and  Pattkson  Js. 

(6)  4  G.  4,  c.  64,  s.  46,  enacts,  that  in  case  it  shall  appear  at  any  time  to  the  justices 
at  any  general  or  quarter  sessions  of  the  peace,  holden  in  any  county,  Ac  or  in  any 
district,  oity,  town,  or  place  to  which  this  act  shall  extend,  by  any  report  or  present- 
ment made  (as  specified  in  this  section,)  that  any  gaol  or  house  of  correction,  to  which 
this  act  shall  extend,  within  such  county,  riding,  division,  district,  city,  town  or  place, 
"  is  insufficient,  inconvenient,  or  in  want  of  repair,  or  otherwise  inadequate  to  gits 
effect  to  the  rules  and  regulations  prescribed  by  this  act,  or  that  there  is  a  necessity  for 
the  erection  of  any  new  gaol  or  house  of  correction ;  the  justices  assembled  at  such 
general  or  quarter  sessions,  or  at  the  general  or  quarter  sessions,  or  adjournment 
thereof,  next  after  any  such  report  or  presentment  made,  shall  and  they  are  hereby 
required  to  cause  notice  to  be  given,  three  times  at  least,  in  some  public  newspaper 
circulating  within  such  county,  riding,  division,  district,  city,  town,  or  place,  of  soeh 
report  or  presentment  having  been  laid  before  such  sessions,  and  of  their  intention  to 
take  the  same  into  consideration  at  the  next  ensuing  or  some  subsequent  general  or 
quarter  sessions,  or  adjournment  thereof;  and  in  case  the  justices  at  such  last  men- 
tioned sessions,  or  the  major  part  of  them,  shall  resolve  that  such  report  or  presentment 
is  well  founded,  then  it  shall  and  may  be  lawful  for  such  justices,  and  they  are  hereby 
required,  at  the  sessions  mentioned  in  such  notice,  or  at  a  subsequent  sessions  or 
adjournment  thereof,  with  the  like  notice,  to  take  such  measures,  either  by  contract  or 
otherwise,  as  shall  appear  to  them  to  be  requisite  and  proper,  for  the  altering,  enlarg- 
ing, or  repairing,  or  for  building,  or  rebuilding  any  such  gaol  or  house  of  correction." 

Sect.  50,  enacts,  "  That  in  case  it  shall  be  expressly  presented  that  the  place  wherein 
any  old  prison  is  situated  is  improper,  and  that  the  prison  ought  to  be  removed  to  some 
other  part  of  the  county,  riding,  division,  district,  city,  town  or  plaoe,  or  that  a  new 
gaol  or  house  of  correction  is  necessary,  the  justices  in  their  general  or  quarter  ses- 
sions assembled,  shall  take  such  presentment  into  their  consideration,  and  if  it  shall  be 
resolved  by  the  justices  assembled  at  two  successive  general  or  quarter  sessions,  or  the 
major  part  of  them,  that  such  old  prison  ought  to  be  removed,  or  that  such  new  prison 
is  necessary,  it  shall  be  lawful  for  the  justices  so  assembled  to  contract  for  the  building 
of  a  new  gaol  or  house  of  correction  in  any  part  of  the  county,  riding,  division,  dis- 
trict, city,  town  or  place  which  they  may  deem  most  eligible." 
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regulations  and  provisions  contained  in  this  act  shall  extend,  in  manner  here* 
inafter  mentioned,  to  every  snch  gaol  and  house  of  correction  maintained  at 
the  expense  of  such  city,  town,  or  place  :"  and  in  sects.  10  and  14,  some  of 
these  regulations  are  in  terms  extended  to  the  places  in  schedule  A.  Section 
68,  is  in  these  words : — "  And  in  order  to  defray  the  expenses  of  the  several 
matters  and  things  hereinbefore  directed  to  be  done,  respecting  gaols,  houses 
of  correction,  and  other  prisons,  and  for  the  support  and  maintenance  of 
prisoners  confined  therein,  who  are  entitled  by  law  to  such  support,  and  for  all 
other  expenses  necessary  to  the  execution  of  this  act,  and  not  hereinbefore 
particularly  provided  for :  be  it  further  enacted,  That  it  shall  and  may  be 
lawful  for  the  justices,  at  their  general  or  quarter  sessions  assembled,  and  they 
are  hereby  authorized  and  empowered,  to  cause  such  sums  of  money  as  shall 
be  necessary  for  all  or  any  of  thdse  purposes,  to  be  raised  on  the  counties, 
ridings,  divisions,  districts,  cities,  towns  or  places  to  which  this  act  shall 
extend,  in  the  same  manner  as  rates  applicable  to  the  building,  repairing  or 
maintenance  of  such  prisons  respectively  are  now  directed  to  be  raised  by 
law."  If  it  is  said  that  the  last  words  of  this  clause  limit  the  operation  of 
sect.  2.,  and  render  it  necessary  that  the  rates  shall  be  raised  upon  such  per- 
sons as  have  formerly  been  liable  to  them,  it  may  be  answered  *that 


*870] 


before  the  passing  of  4  G.  4,  c.  64,  the  justices  of  a  town  and  county 


snch  as  Kingston-upon-Hull  were  authorized,  by  stats.  11  &  12  W.  8,  c.  19, 
and  24  G.  3,  c.  54,  to  rate  the  inhabitants  for  rebuilding  the  gaol  or  changing 
its  site.  The  "  commissions"  mentioned  in  the  former  statute  (sect.  1.), 
would  clearly  include  those  of  justices  constituted  by  charter :  Weatherhead 
v.  Drewry,  11  East,  168.  The  recital  of  24  G.  8,  c.  54,  comprehends  not 
only  counties,  divisions,  and  ridings,  but  cities,  towns,  liberties,  and  precincts. 
The  local  act,  23  G.  3,  c.  55,  does  not  show  that  before  the  passing  of  that 
statute  the  corporation  of  Hull  were  liable  to  the  charge  of  rebuilding,  and 
the  inhabitants  exempt  from  it,  as  will  be  contended  on  the  other  side.  That 
act  (sects.  3,  4,  8,)  recites  the  expediency  of  rebuilding  the  gaol  in  a  more 
commodious  situation,  and  that  it  is  just  and  reasonable  that  the  charges  of 
building  the  said  gaol  should  be  borne  and  defrayed  by  and  out  of  the  estates 
within  the  said  town  and  county  in  a  fair  and  equal  degree ;  but  that  "  the 
same  cannot  be  done  without  the  aid  and  authority  of  parliament;"  and  it  then 
authorizes  certain  persons  to  purchase  ground,  which,  when  purchased,  is  to 
be  conveyed  to  the  mayor  and  burgesses  of  the  town  or  borough  of  Kingston- 
upon-Hull  for  the  purposes  of  the  act  concerning  the  gaol :  and  it  then  enacts 
(s.  11.),  that  it  shall  be  lawful  for  the  justices  for  the  town  and  county  to 
cause  to  be  built  on  the  ground  so  purchased  a  gaol,  which,  when  built  and 
finished,  shall  be  a  public  and  common  gaol  for  the  town  and  county  of  King- 
ston-upon-Hull, "and  shall,  from  time  to  time,  be  maintained,  supported,  and 
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*and  the  justices  of  the  said  town  and  county  may  use  or  sell  the  mate- 
rials, and  sell  the  site  of  the  old  gaol,  the  purchase-money  to  be  applied  to  the 
building  of  the  new ;  and  they  are  empowered  (s.  13.)  to  raise  by  assessments, 
as  there  directed,  on  the  occupiers  of  houses,  &c.,  in  every  town,  hamlet,  &c., 
within  the  town  and  county,  a  sum  not  to  exceed  2500/.,  to  be  applied  (sects. 
13,  15,)  for  the  purposes  of  the  act  respecting  the  gaol,  and  the  surplus  to  be 
repaid,  proportionably,  to  the  persons  who  have  paid  snch  assessments.  Now 
the  authority  of  parliament  became  necessary,  as  recited  in  this  statute,  not 
because  the  justices  wanted  power,  generally,  to  rate  the  inhabitants  for 
building  a  gaol,  but  because,  at  the  time  when  that  act  passed,  they  could  not 
make  a  rate  for  building  it  on  a  new  site.  The  sum  to  be  raised  on  the 
inhabitants  is  limited,  but  that  does  not  show  that  the  corporation  were 
deemed  liable  for  the  residue,  as  the  legislature  evidently  anticipated  that  the 
sum  mentioned  would  be  more  than  sufficient.  The  act  provides  (s.  11,)  that 
the  corporation  shall  from  time  to  time  support  and  repair  the  gaol :  but  that 
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does  not  imply  that  they  are  to  rebuild  it,  or,  at  all  events,  to  rebuild  it  on  a 
different  site.  The  observations  of  the  court  as  to  bridges  in  Rex  v.  The 
Inhabitants  of  Devon,  4  B.  &  C.  670,  will  apply  to  this  point.  If  the  pro- 
perty in  this  gaol  vested  in  the  corporation  by  stat.  23  6.  3,  o.  55,  they  were 
not  for  that  reason  bound  even  to  repair  it ;  Rex  v.  The  Earl  of  Exeter,  6  T. 
It.  373  :  and  the  act  does  not  bind  them  to  rebuild  it.  Assuming  no  prior 
obligation  to  exist,  there  is  no  difficulty  in  supposing  that  the  legislature  may 
have  intended  that  one  body  of  persons  should  be  liable  to  repair,  and  another 
to  rebuild.  The  ^replication  does  not  expressly  show  a  liability  in  any  r*g™ 
person.  As  to  the  point  of  form,  this  proceeding  is  under  the  fiftieth  L 
section  of  4  G.  4,  c.  64,  and  the  directions  there  given  have  been  literally 
followed.  And  supposing  that  tbe  forty-fifth  section  were  applicable,  its  pro- 
visions are  only  directory,  and  will  not  operate  to  avoid  proceedings  in  which 
they  have  not  been  complied  with.  On  this  point,  Rex  v.  The  Inhabitants  of 
Birmingham,  8  B.  &  C.  29,  is  an  analogous  case. 

In  support  of  the  replication,  the  arguments  were  as  follows : — No  question 
is  raised  by  the  plaintiff  as  to  the  liability  to  build  the  house  of  correction. 
The  rate  is  entire,  and,  if  bad  as  to  the  gaol,  is  bad  altogether.  It  was  not 
necessary  for  the  plaintiff  to  allege  in  his  replication  who  were  liable  to  rebuild 
the  gaol ;  it  lay  on  the  defendants  to  show  every  thing  that  concerned  their 
own  justification.  Supposing  even  that  the  corporation  were  not  bound  to 
rebuild,  it  does  not  follow  that  the  inhabitants  of  the  town  and  county  are. 
There  is  no  authority  for  saying  that  they  would  have  been  liable  to  this 
charge  at  common  law.  The  first  statute  in  force  which  imposes  such  a  bar- 
den  on  the  public  is  1 1  &  12  W.  3,  c.  19,  and  there  are  clauses  in  that  (sects. 
3,  5,  7,)  which  clearly  show  that  counties  at  large  were  there  contemplated, 
and  not  limited  jurisdictions,  like  that  in  question.  The  statute  24  G.  3,  c. 
54,  first  gave  the  power  of  raising  money  by  rate  for  rebuilding  or  repairing 
gaols  removed  to  a  new  situation.  The  local  act,  23  G.  3,  o.  55,  evidently 
contemplates  no  previous  liability  in  the  inhabitants ;  the  effect  of  that  statute 
was,  that,  the  inhabitants  having  once  contributed  to  the  extent  of  2500/.,  the 
gaol  should  for  ever  after  be  ^maintained  by  the  corporation.  It  would  r*vr§ 
be  an  evasion  of  the  bargain  if  they  could  shift  the  liability  by  altering  L 
the  site.  Until,  therefore,  the  act  4  G.  4,  o.  64,  the  inhabitants  of  the  town 
and  county  of  Kingstonupon-Hull  were  not  bound  to  repair  the  gaol,  or  to 
rebuild  it,  either  on  the  old  or  on  a  new  site.  Nor  is  the  duty  imposed  on 
them  by  that  act.  It  was  passed  "  for  consolidating  and  amending  the  laws" 
relating  to  the  building,  repairing,  and  regulating  of  certain  gaols  and  houses 
of  correction.  Both  the  title  and  preamble  show,  that  the  intention  was,  not 
to  alter  liabilities,  but  merely  to  improve  the  law  in  its  details.  Sect.  8,  evi- 
dently treats  the  obligation  to  repair,  and  the  obligation  to  build  under  that 
act,  as  identical.  In  sect.  2,  no  intention  is  shown  to  impose  any  new  obli- 
gation ;  the  counties,  ridings,  and  divisions  mentioned  in  the  first  part  of  the 
section  were  already  liable  to  maintain  their  gaols ;  and  the  legislature  evi- 
dently assumed  that,  in  the  "  cities,  towns,  and  places,"  afterwards  referred 
to,  there  were  persons  subject  to  the  same  duty;  at  all  events,  it  did  not 
intend  to  fix  a  liability  on  any  who  were  not  already  under  it.  Some  difficulty 
is  indeed  raised  by  the  enactment  that  the  regulations  of  the  statute  shall 
extend,  in  manner  after  mentioned,  to  every  gaol  maintained  at  the  expense 
of  such  county  and  oity,  town  or  place :  but  in  sect  10,  which  principally  lays 
down  those  regulations,  the  words  are,  merely, "  the  gaol,  &c.  of  every  district, 
city,  town,  or  place,"  Ac.  Besides,  under  the  local  act,  the  maintaining  of 
the  gaol  dearly  lies  upon  the  corporation,  whoever  may  be  bound  to  rebuild  it 
Sect  68,  is  like  the  eighth  section  of  24  G.  3,  c.  54,  and  merely  relates  to  the 
mode  of  raising  the  sums  required :  with  respect  to  liability,  it  does  not  add 
^anything  to  the  former  enactments,  for  it  only  authorises  the  levying  r*S74 
of  those  sums  "in  the  same  manner  as  rates  applicable  to  the  building,  ■• 
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repairing,"  (mentioning  those  obligations  separately),  "  or  maintenance  of  such 
prisons  respectively,  are  now  directed  to  be  raised  by  law,"  If  there  is  any 
doubt  as  to  the  operation  of  this  statute,  it  is  removed  by  5  G.  4,  c.  85,  s.  15, 
which  enacts  "  that  nothing  in  the  said  recited  act"  (4  G.  4,  c.  64,)  a  or  in 
this  act  contained,  shall  alter  or  affect  the  liability  of  any  bodies  politic  or 
corporate,  or  of  the  inhabitants  of  any  parish,  township  or  place,  or  of  any 
individuals  bound  by  statute,  tenure,  custom,  prescription  or  usage,  to  repair 
or  to  eontribute  towards  the  repair  of  any  prison,  or  to  maintain  or  contribute 
towards  the  maintenance  of  the  prisoners  confined  in  any  prison,  or  to  pay  or 
contribute  towards  the  payment  of  any  expenses  whatever  connected  with  any 
prison,  but  that  all  such  parties  shall  remain  liable  to  all  such  charges  as  if 
the  said  recited  act  and  this  act  had  not  been  made."  As  to  the  notices, 
sects.  45  and  50,  of  stat.  4  G.  4,  c.  64,  are  in  pari  materia*,  and  must  be  read 
together ;  and  there  is  as  much  necessity  for  a  specific  notice  of  the  sessions 
at  which  the  contract  is  to  be  made,  in  cases  within  sect.  50,  where  the  gaol 
is  to  be  rebuilt  on  a  new  site,  as  in  those  under  sect.  45,  where  the  site  is  not 
to  be  altered.  Cur.  adv.  vult. 

In  Hilary  term  1834,  the  judgment  of  the  Court  of  King's  Bench  was 
delivered  by  Parke  J.,  who,  after  having  stated  the  pleadings,  proceeded  as 
follows : — 

The  question  raised  by  these  demurrers  were  three.  First,  whether  the 
*a~YI  J08**068  f°r  *ne  *°wn  an<*  county  of  the  *town  of  Kingston-upon-Hull 

1  -*  had  a  power  to  make  a  rate  upon  the  town  and  county  for  the  purchase 
of  land,  and  for  the  erecting  and  building  thereupon  a  gaol  and  house  of 
correction,  under  4  G.  4,  c.  64.  Secondly,  whether  the  justices  had  pursued 
the  proper  course  required  by  the  statute  previous  to  the  making  of  the  rate  ; 
and,  if  they  had  not,  Thirdly,  whether  the  rate  was  void. 

The  question  has  already  been  before  the  court,  on  a  rule  for  a  certiorari  to 
remove  the  rate, (a)  and  Lord  Ten terden,  and  my  brothers,  Littledale,  Taunton, 
and  Patteson,  decided,  after  a  full  consideration  of  all  the  clauses  of  the  act  of 
parliament,  that  the  rate  was  authorized  by  the  4  G.  4. 

The  case  has  been  since  very  ably  argued  before  myself  and  my  brothers 
Taunton  and  Patteson,  my  Lord  Chief  Justice  having  declined  to  take  any 
part,  as  having  been  concerned  as  counsel. 

My  brothers  have  seen  no  reason  to  alter  the  opinion  which  they  formed 
before ;  and  they  are  satisfied  that  the  former  decision  was  right.  For  myself,  I 
am  not  sure  that  I  should  have  been  of  the  same  opinion  so  far  as  relates  to  the 
power  to  make  a  rate  in  respect  of  a  new  gaol,  if  the  question  had  now  been 
for  the  first  time  agitated ;  but  as  the  precise  point  has  been  expressly  decided 
by  this  court,  after  full  consideration,  I  must  defer  to  that  authority,  and  act 
in  conformity  to  it.  The  judgment  therefore  of  the  court,  upon  this  part  of 
the  case,  is,  that  the  justices  had  power  to  make  this  rate  by  the  4  G.  4,  c.  64. 

The  second  question  is,  whether  the  justices  have  pursued  the  proper  course 
required  previous  to  making  the  rate. 
*8~61       *The  course  Pur8uea*  appears  by  the  pleadings  to  have  been  this : — 

1  -*  At  the  Michaelmas  quarter  sessions  1823,  a  presentment  of  three 
justices  was  made,  that  the  place  wherein  the  old  prison  was  situated  was 
improper,  and  that  the  prison  ought  to  be  removed ;  and  a  similar  present- 
ment as  to  the  house  of  correction,  both  of  which  were  laid  before  the  justices 
at  those  sessions :  notices  were  then  given  three  times  in  the  newspaper  of 
■uch  presentments  having  been  laid  before  the  sessions,  and  of  the  intention 
of  the  justices  to  take  the  same  into  their  consideration  at  the  then  next 
ensuing  general  quarter  sessions.  At  the  following  (the  Epiphany)  sessions 
they  were  taken  into  consideration,  and  it  was  resolved  that  the  gaol  and 
house  of  correction  ought  to  be  removed;  and  again  at    the  following  (the 

(a)  See  note  at  the  end  of  this  case. 
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Easter)  sessions  the  same  resolution  was  made,  and  in  pursuance  of  that 
resolution,  the  justices  at  the  same  sessions  contracted  for  the  building  of  the 
new  gaol  and  house  of  correction,  which  was  afterwards  erected,  and  an  order 
of  sessions  afterwards  made  for  a  rate. 

The  objection  to  this  course  urged  on  the  argument  was,  that  the  forty- 
fifth  and  fiftieth  sections  are  to  be  read  together,  and  that,  although  the  latter 
does  not  in  express  terms  require  a  notice  of  the  sessions  at  which  the  contract 
is  entered  into,  it  does  so  by  implication,  in  order  that  persons  may  attend  to 
bid  for  and  enter  into  contracts. 

But  we  are  clearly  of  opinion,  that  in  a  proceeding  under  the  fiftieth  section, 
on  such  notice  was  necessary  :  the  words  of  the  clause  do  not  require  any,  nor 
can  it  be  implied  that  any  is  required.  The  object  of  the  notice  is,  that  the 
justices  may  know  that  the  ^business  relating  to  the  presentments  is  to  r*g*7 
be  taken  into  consideration ;  and  when  the  justices  have  resolved  at  L 
one  sessions  that  the  old  prison  ought  to  be  removed,  the  act  itself  gives  notice 
that  at  the  following  sessions  the  same  subject  may  be  reconsidered,  and 
the  contract  entered  into ;  for  in  this  case  the  resolutions  must  be  at  ttco 
successive  general  or  quarter  sessions ;  but  if  the  resolution  is  only  to  enlarge 
or  rebuild,  then  the  contract  may  be  made  at  any  subsequent  sessions,  and 
then  public  notice  in  the  newspaper  of  the  intention  to  proceed  at  some 
particular  sessions  is  required. 

The  justices,  therefore,  having  acted  as  the  statute  directs,  it  is  unnecessary 
to  consider  the  third  question,  whether  the  rate  would  have  been  void  if  they 
had  not. 

We  are  therefore  of  opinion  that  the  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 

The  plaintiff  brought  a  writ  of  error.  The  errors  assigned  were,  that  the 
second,  third,  and  fourth  pleas  were  insufficient  in  law,  and  that  the  judgment 
ought  to  have  been  for  the  plaintiff.  The  case  was  argued  in  the  Exchequer 
Chamber  in  this  Trinity  vacation  (June  23d),  before  Lord  Lyndhurst  C.  B., 
Park,  Gaselee,  and  Bosanquet  J?.,  and  Bolland  and  Alderson  Bs.,  by 
Tomlinson  for  the  plaintiff  in  error,  and  Cresswell  for  the  defendant  in  error. 
The  only  question  discussed  on  this  occasion  was  upon  the  authority  of  the 
justices  to  make  the  rate,  the  plain  tiff  acquiescing  in  the  decision  of  the  Court  of 
King's  Bench  as  to  the  other  objections.  The  same  course  of  argument 
having  been  *taken  as  in  the  court  below  (though  the  points  were  more  rtg-g 
elaborately  gone  into),  a  report  of  it  here  is  deemed  unnecessary. (a)      *- 

Cur.  adv.  vult. 

Lord  Lyndhurst  C.  B.  now  delivered  the  judgment  of  the  court  as 
follows  : — The  plaintiff  in  this  case  confined  himself  to  one  objection,  viz.,  to 
the  authority  of  the  justices  to  make  the  rate  in  question.  It  was  admitted 
that  the  course  which  had  been  pursued  was  regular,  provided  the  justices 
possessed  that  authority.  The  question  depends  entirely  upon  the  construction 
of  the  different  statutes  which  were  referred  to  in  the  argument,  and  princi- 
pally upon  the  4  6.  4,  c.  64. 

By  the  forty-fifth  section  of  that  statute  it  is  enacted,  that  if  it  shall  appear 
to  the  justices  at  any /general  or  quarter  sessions  of  the  peace  holden  in  any 
county,  &c.,  or  in. -any  city,  town,  or  place  to  which  the  act  extends  (which 
includes  the  town  of  Kingston-upon-Hull),  that  any  gaol  or  house  of  correction 
within   such  county,  city,  town,  or  place,  is  insufficient,  inconvenient,  or  in 

(a)  With  respect  to  the  15th  section  of  6  G.  4,  c.  85,  Cresswell  argued  for  the  defend- 
ants in  error,  that,  as  the  regulation  of  4  G.  4t  o.  64  might  have  been  expected  to  occa- 
sion the  building  of  new  and  enlarged  gaols  in  many  places,  that  clause  in  the  subsequent 
act  was  probably  introduced  to  prevent  any  new  burthen  being  thereby  imposed  on 
individuals  or  corporations  liable  to  repair  gaols,  or  on  any  bodies  of  persons  less  than 
the  whole  communities  which  were  to  receive  the  benefit  of  what  was  done. 
Bosanquet  J.  The  first  words  used  after  "  inhabitants"  are  "  of  any  pariah  ;"  it  would 
teem,  therefore,  that  districts  of  a  more  extensive  denomination  (as  the  county  of  a 
town)  were  not  contemplated. 
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want  of  repair,  or  otherwise  inadequate  to  give  effect  to  the  rules  and  regula- 
tions prescribed  by  the  act,  or  that  there  is  a  necessity  for  erecting  a  new  gaol 
*87Q1  or  nouse  °f  correction,  the  justices,  under  the  regulations  ^prescribed 
-*  by  the  act,  may  take  measures  for  altering,  enlarging,  or  repairing,  or 
for  building  or  rebuilding  any  such  gaol  or  house  of  correction. 

By  the  fiftieth  section,  a  power  is  given  to  remove  the  site  of  such  gaol  or 
house  of  correction.  Then  by  the  sixty-eighth  section,  in  order  to  defray  the 
expenses  of  the  matters  directed  to  be  done  respecting  gaols,  houses  of  cor- 
rection, and  other  prisons,  and  the  other  charges  therein  mentioned,  the  jus- 
tices are  authorised  to  cause  the  necessary  sums  to  be  raised  on  the  counties, 
cities,  towns,  or  places  to  which  the  act  shall  extend,  in  the  same  manner  as 
rates  applicable  to  the  building,  repairing,  or  maintenance  of  such  prisons 
respectively,  are  now  directed  to  be  raised  by  law.  The  latter  words  of  this 
section  undoubtedly  throw  some  obscurity  over  it ;  but  the  meaning  appears 
to  be  this,  that  the  amount  of  the  expenses  of  the  gaol,  house  of  correction, 
and  other  prisons,  and  of  the  other  matters  referred  to  in  that  section,  should 
be  raised  in  the  same  manner  as  rates  are  raised,  either  for  the  building,  or  the 
repairing,  or  the  maintenance  of  such  prisons.  It  seems  to  have  been  intended 
merely  to  point  out  the  mode  or  form  in  which  the  money  was  to  be  raised. 

There  is  nothing  in  this  interpretation  of  the  68  th  section  at  variance  with 
the  second  section  of  tho  same  act,  upon  which  reliance  was  placed  in  the 
course  of  the  argument  for  the  plaintiff.  For,  taking  the  whole  of  the  second 
section  together,  it  appears  to  have  been  intended,  that  the  gaol  and  house  of 
correction  which  are  to  be  maintained  in  each  of  the  cities  and  towns 
mentioned  in  the  act,  are  to  be  maintained  at  the  expense  of  such  city  or  town, 
in  the  same  manner  as*  the  gaols  and  houses  of  correction  in  the  counties  arc 
*8801  *°  *^e  ""Stained  at  the  expense  of  tho  counties.  It  would  be  difficult 
J  or  impossible  to  reconcile  the  latter  part  of  the  section  with  any  other 
interpretation.  With  respect  to  the  5  Gr.  4,  c.  85,  s.  15.,  which  act  was 
passed  for  the  purpose,  among  other  things,  of  amending  the  former  act,  the 
effect  of  that  section  is  only  to  continue  the  liability  of  persons  or  bodies  cor- 
porate to  repair  or  to  contribute  towards  the  repair  of  any  prison,  as  they  had 
been  hitherto  accustomed  to  do.  It  does  not  apply  to  the  expenses  incurred 
in  removing  the  gaol,  or  building  such  gaol  on  another  site.  The  same  obser- 
vation will  apply  in  substance  to  the  local  act,  23  6.  3,  c.  55  ,  which  does  not 
make  provision  for  any  future  removal  and  rebuilding  of  a  gaol  for  the  town 
of  Kingston-upon-Hull,  but  merely  for  the  maintenance,  support,  and  repair 
of  the  gaol.  We  think,  therefore,  that  the  sixty-eighth  section  of  the  4  G.  4, 
c.  64,  gave  the  justices  power  to  make  the  rate  in  question;  and  that  the 
interpretation  put  upon  that  clause  is  not,  as  far  as  relates  to  the  present 
question,  at  variance  either  with  the  second  section  of  that  act,  or  with  the 
fifteenth  section  of  the  amended  act  of  the  5  O.  4,  c.  85.  The  judgment, 
therefore,  will  be  affirmed.  Judgment  affirmed,  (a) 

(a)  The  KING  v.  The  Justices  of  KINGSTON-UPON-HULL.    Jan.  24. 

Same  decision  in  (K.  B.)  as  in  the  case  above,  on  the  power  of  the  justices  to  make  the 
rule. 

Held  that,  under  4  G.  4,  c.  64,  s.  68,  which  empowers  justices  to  raise  money  for  the 
purposes  of  the  act,  as  to  gaols,  in  the  same  manner  as  rates  applicable  to  the  build- 
ing, repairing,  or  maintenance  of  such  prisons  are  now  directed  to  be  raised,  the 
justices  of  a  town  and  county  might  have  power  to  raise  money  on  the  inhabitants  in 
general  for  the  purpose  of  building  a  gaol,  though  other  persons  might  have  been 
liable  at  the  time  of  passing  the  act,  and  might  continue  liable  to  the  expense  of 
repairing  and  maintaining  such  gaol. 

A  bulb  nisi  had  been  obtained  for  a  certiorari,  to  remore  into  this  court  an  order 

*&B11  made  bJ  the  justices  of  the  town  and  county  of  Kingston-upon-Hull,  *  whereby  a 

*°  J  rate  was  assessed  upon  the  inhabitants  of  the  said  town  and  county  to  defray  the 

expanses  of  rebuilding  the  gaol  on  a  new  site.     (See  p.  865,  ante  )    In  Hilary  term 

1831,  Sir  James  Scarlett,  F.  Pollock,  and  CrcuweU  showed  cause  against  the  rule  which 


406  Thompson  v.  Raikes.    T.  V.  1834.  [881 

was  supported  by  Sir  T.  Denman,  Attorney  General,  Campbell,  Coltman,  and  Archbold. 
The  argument  turned  chiefly  on  the  construction  of  the  several  clauses  of  23  6.  3  c.  65, 
4  G.  4,  c.  64,  and  6  G.  4,  c.  86,  referred  to  in  the  cases  above  reported. 

Loed  Tintebdbn  C.  J.  It  has  been  argued  in  support  of  the  rule,  that  the  inhabi- 
tants of  the  town  and  county  ought  not  to  be  chaiged  with  this  rate,  unless  there  were 
distinct  words  in  stat  4  G.  4,  c.  64,  making  them  liable  to  it,  because  it  does  not  appear 
th  it  they  were  obliged  to  build  a  gaol  before  the  statute  passed.  But  the  rate  ia  for 
building  a  house  of  correction  as  well  as  a  gaol ;  and  it  cannot  be  said  that  the  inhabi- 
tants were  bound,  before  the  statute,  to  build  a  house  of  correction,  more  than  to  build 
a  gaol.  If,  therefore,  it  is  admitted  that  they  are  chargeable  for  the  house  of  correc- 
tion, the  argument  from  former  liability  may  be  used  against  as  well  as  for  the  rule. 
The  local  act,  23  G.  3,  c.  55,  recites,  that  it  is  just  that  the  charges  of  building  the  gaol 
should  be  borne  and  defrayed  by  and  out  of  the  estates  within  the  town  and  county  in  a 
fair  and  equal  degree,  and  it  lays  the  expense  of  building  the  gaol  on  the  inhabitants, 
but  directs  that,  when  built,  it  shall  be  maintained,  supported,  and  repaired  by  the 
mayor  and  burgesses  of  the  said  town  or  borough  of  Kingston-upon-Hull.  So  the  law 
stood  under  the  act  23  G.  3,  o.  65,  which  was  applicable  to  the  gaol  only.  Then,  by 
stat.  4  G.  4,  c.  64,  s.  2,  it  is  enacted,  that  one  gaol  and  one  house  of  correction  shall  be 
maintained  in  the  several  cities,  towns,  and  places  mentioned  in  the  schedule,  (among 
which  is  Kingston-upon-Hull,)  and  that  the  regulations  after-mentioned  shall  extend  to 
every  such  gaol  and  house  of  correction  maintained  at  the  expense  of  such  city,  town, 
or  place.  It  might  be  said  here,  that  if  the  gaol  is  not  to  be  maintained  at  the  expense  of 
the  county  of  the  town,  the  regulations  cannot  be  enforced  in  such  gaol;  that,  however, 
is  not  contended.  By  the  forty-filth  and  fiftieth  sections,  if  it  is  found  that  the  site  of 
the  old  gaol  is  improper,  and  that  it  ought  to  be  removed,  the  justices  (and  not  the 
mayor  and  others,  as  directed  by  the  local  act  in  question  here)  are  to  buy  the  land  for 
the  purpose :  and  by  the  sixty-eighth  section,  which  is  loosely  worded,  bat  which  we 
must  construe,  if  we  oan,  consistently  with  justice,  and  with  the  situation  and  obliga- 
tions of  the  respective  parties,  it  is  enacted  that,  in  order  to  defray  the  expenses  of  the 
matters  and  things  before  directed  to  be  done,  it  shall  be  lawful  for  the  justices  ia 
sessions  to  raise  the  necessary  sums  for  such  purposes  on  the  counties,  &c,  cities,  towns, 
or  places  to  which  this  act  shall  extend,  '*  in  the  same  manner  as  rates  applicable  to 
the  building,  repairing,  or  maintenance  of  such  prison  respectively  are  now  *di-  r*gg2 
rected  to  be  raised  bylaw."  These  words  («*  building,  repairing,  or  mainten-  t 
anoe")  being  in  the  disjunctive,  the  court  is  enabled  to  interpret  them  in  a  manner 
corresponding  with  previous  obligations,  and  to  consider  them  applicable  to  cases  where 
there  was  one  mode  of  providing  for  the  expense  of  building,  and  another  for  that  of 
repairing  or  maintaining.  It  is  true  that  when  this  enactment  was  made,  the  provisions 
for  rebuilding,  in  the  act  28  G.  8,  c.  65,  had  expired ;  but,  on  an  enlarged  view  of  the 
subject,  that  does  not  prevent  the  construction  we  have  adopted.  There  had  been  a 
power  to  make  distinct  rates  for  rebuilding,  and  for  maintaining  this  gaoL  The  present 
rate,  therefore,  being  made  for  rebuilding,  and  not  for  maintaining  the  gaol,  I  think, 
that,  on  a  fair  and  just  interpretation  of  the  statutes,  it  may  properly  be  imposed  upon 
the  inhabitants  of  the  town  and  county. 

Little  dale  J.  I  am  also  of  opinion  on  the  construction  of  the  general  act,  that  such 
a  rate  is  good,  and  I  do  not  think  the  peculiar  state  of  circumstances  introduced  by  stat 
23  G.  8,  c.  55,  makes  any  difference.  By  that  act  it  was  directed,  that  the  gaol  should 
be  rebuilt  by  a  rate  laid  on  the  inhabitants,  and  maintained  and  repaired  at  the  expense 
of  the  corporation.  It  may  be  questioned  whether  that  act  extended  to  more  than  the 
one  gaol  there  spoken  of,  and  whether  it  was  not  functut  officio  for  the  present  purpo-e 
when  that  gaol  ceased  to  exist.  It  may  also  be  doubted  whether  the  sixty  eighth  section 
of  the  general  act,  when  it  provides  for  defraying  "the  expenses  of  the  several 
matters  and  th  ngs  hereinbefore  directed  to  be  done  rehpecting  gaols,'*  &c.  contemplates 
such  things  as  building  and  repairing ;  but,  supposing  it  referable  to  them,  the  rates  fur 
those  purposes  are  to  be  raised  in  the  same  manner  as  rates  applicable  to  the  building, 
repairing,  or  maintenance  of  the  before-mentioned  prisons  respectively,  ••  are  now 
directed  to  be  raised  by  law  :"  and  no  rate  for  building  the  gaol  of  Kings  ton -upon- Hull 
could  at  that  time  have  fallen  upon  the  corporation.  There  is  no  pretence  for  saving 
that  they  are  liable  lor  the  house  of  correction ;  and  the  rate  must  be  goo4  altogether, 
or  bad  altogether.     I  am  of  opinion  that  it  was  altogether  good. 

Taunton  J.  I  am  of  the  same  opinion.  Even  if  the  corporation  had  formerly  sup- 
ported the  gaol  from  funds  of  their  own,  that  would  not  take  away  the  legality  of  a  rate 
like  the  present,  if  the  sessions  were  legally  authorised  to  impose  it.  James  v.  Green, 
6  T.  R  227,  is  a  leading  case  on  that  point. 

Patteson  J.  The  words,  "building,  repairing,  or  maintenance,"  in  the  sixty- 
eighth  section  of  4  G.  4,  c.  64,  being  in  the  disjunctive,  enables  us  to  leave  the  question  of 
repair  open,  even  without  reference  to  stat.  5  G.  4,  c.  85 ;  and  our  decision  in  favor  of 
the  order  for  making  this  rate  will  not  be  inconsistent  with  the  local  act  of  1783.  Bole 
discharged. 
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♦883]        *IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 

BURN  and  another  against  CARVALHO  and  Others,  Assignees  of  the 
Estate  and  Effects  of  FORTUNATO,  a  Bankrupt. 

F.,  a  merchant  at  Liverpool,  used  to  consign  goods  to  his  agent  at  Bahia,  in  South, 
America,  for  sale,  and  to  draw  bills  upon  the  credit  of  and  against  such  consign- 
ments, in  proportion  to  their  amount,  to  be  paid  by  the  agent  out  of  the  proceeds. 
Some  bills  so  drawn,  and  negotiated  by  the  indorsements  of  a  house  in  London  with 
which  F.  corresponded,  were  refused  acceptance  by  the  agent  The  London  house 
thereupon  requested  F.  to  write  to  his  agent  at  Bahia,  with  orders  "  that  in  case  be 
did  not  pay  F.'s  drafts,  he  should  immediately  hand  over  such  property  as  he  might 
have  of  F.'s  of  an  equivalent  value  to  the  bills  not  paid  by  him  to  the  agent  of  the 
London  house  at  Bahia. "  F.  replied,  that  he  would  write  to  his  agent,  agreeably  to 
these  injunctions,  directing  him  to  hand  over  to  the  agent  of  the  London  house, 
"  property  of  F.  in  his  hands,  to  cover  the  amount  of  bills  that  eventually  might  not 
be  paid."  Afterwards,  and  before  the  letter  from  F.  to  his  agent  reached  Bahia,  F. 
became  bankrupt.  F.'s  agent  subsequently  handed  over  to  the  London  house  goods 
consigned  to  him  as  above-mentioned,  to  an  amount  less  than  that  of  the  bills  unpaid: 

Held,  that  there  was  no  legal  or  equitable  assignment  of  those  goods  to  the  London 
house  before  the  bankruptcy,  and  that  on  that  event  the  property  in  them  vested  in 
the  assignees. 

In  an  action  of  trover  brought  by  the  assignees  for  the  goods,  in  which  the  above  facts 
were  proved,  the  defendants  also  offered  in  evidence  the  letter  written  by  F.  to  his 
agent  at  Bahia  (after  promising  the  London  house  to  write  as  above  stated),  in  which 
be  ordered  that  party  to  hand  over  all  the  property  which  he  held  on  F.'s  account  to 
the  agents  of  the  London  house : 

Quaere.  Whether  the  letter  was  admissible ;  but  held  that,  if  it  were,  the  decision 
ought  still  to  be  the  same. 

It  appeared  by  the  record  sent  np  from  the  King's  Bench,  that  the  plaintiffs 
below  declared  against  the  defendants  below  in  trover  for  cotton  goods,  laying 
the  right  of  possession  in  the  bankrupt  before,  and  in  the  assignees  after,  the 
bankruptcy ;  that  the  general  issue  was  pleaded ;  and  that  at  the  Lancaster 
assizes,  on  the  7th  of  March,  1  W.  4.,  the  cause  was  tried  by  a  jury,  who 
found  a  special  verdict.  The  verdict  was  in  all  material  respects  the  same 
♦8841  w*tn  tne  ca8e  **  ^ted  iQ  *Carvalho  v.  Burn,  4  B.  &  Ad.  382. (a)  It 
J  appeared  further  that  the  Court  of  King's  Bench  gave  judgment  for  the 
plaintiffs  below  on  the  special  verdict,  whereupon  error  was  brought ;  and  the 
error  assigned  was  that  the  judgment  was  for  the  plaintiffs  below,  whereas  it 
should  have  been  for  the  defendants.     In  last  Easter  vacation  (Saturday,  May 

(a)  The  only  facts  omitted  in  that  report,  and  stated  in  the  special  verdict,  (except  the 
details  necessary  to  prove  the  bankruptcy,)  were  the  following:  After  stating  that  For- 
tanato's  bills,  drawn  against  the  consignments  made  by  bim  to  Rego,  were  negotiated  by 
the  indorsement  of  the  defendants,  who  received  brokerage  for  so  doing,  the  verdict 
proceeded : — 

•*  In  the  years  1828  and  1829,  the  said  A.  P.  Fortunato,  the  said  bankrupt,  had  made 
each  consignments  to  Rego  at  Bahia,  by  eight  different  vessels,  and  the  value  of  those 
consignments  by  those  vessels  amounted  to  upwards  of  20,0002."  The  verdict  then 
stated,  as  in  the  reported  case,  that  Fortunato,  between  the  29th  of  November  1828,  and 
the  16th  of  March  1829,  drew  and  negotiated  bills,  so  drawn  and  indorsed  as  before- 
mentioned,  to  the  amount  of  8800/.,  and  received  the  amount  from  the  defendants, 
whose  agents  took  up  the  bills  on  their  being  dishonoured,  for  the  honour  of  the  defend- 
ants:  and  that  the  bankrupt  received  due  notice  of  the  dishonour  of  all  the  bills.  The 
amounts  and  dates  of  the  bills  were  set  out  as  follows : — 

29th  Nov.  1828,         { j,™'  16th  Jan.  1829,  { §600; 

14th  Feb.  1829,  £700.  25th  Feb.  £700.  16th  March,  £500. 

The  verdict  then  went  on  to  state,  as  in  the  reported  case,  that  goods  were  consigned 
to  Rego  to  an  amount  covering  the  8800/.,  &c. 
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10th),  this  case  was  argued  before  Tindal  0.  J.,  Lord  Lyndhurst  C.  B.,  Park, 
Gaselee,  and  Bosanquet  Js.,  and  Bolland  and  Gurney  Bs. 

Starkie  for  the  plaintiffs  in  error.  The  grounds  upon  which  the  judgment 
in  the  court  below  rested  are  too  limited.  It  appears,  that  it  was  founded  on 
the  possibility  of  an  interest  in  the  bankrupt  at  the  time  of  the  bankruptcy 
(p.  ^93.);  and  the  consideration,  whether  a  court  of  equity  would  compel  the 
assignees  to  hold  for  others  than  the  defendants,  is  expressly  excluded  (p.  396). 
♦This,  however  is  at  variance  with  the  doctrine,  that  assignees  can  r*oo& 
recover  only  such  property  as  they  are  entitled  to  apply  to  the  satis-  L 
faction  of  the  demands  of  the  creditors ;  a  doctrine  which  is  very  convenient, 
as  superseding  the  necessity  of  instituting  suits  in  equity  to  compel  assignees 
to  refund,  and  which  has  been  recognised  in  Lempriere  v.  Pasley,  2  T.  R.  485, 
and  Brown  v.  Heathcote,  1  Atk.  160.  In  the  present  case,  the  defendants,  at 
the  time  of  the  bankruptcy,  had  an  equitable  lien,  which  was  good  against  the 
bankrupt,  and  therefore  against  the  assignees,  upon  all  the  property  in  Rego's 
hands,  or  upon  so  much  of  it  as  was  necessary  to  cover  the  bills,  which,  in  fact, 
would  be  all.  There  is  an  apparent  variance  between  the  letter  dated  9th 
April  1829,  from  the  bankrupt  to  the  defendants,  and  that  dated  11th  April, 
from  the  bankrupt  to  Rego ;  the  former  promising  to  direct  that  so  much 
property  should  be  handed  over  as  would  cover  the  amount  of  the  bills  that 
eventuaUy  might  not  be  paid ;  the  latter  directing  all  to  be  handed  over.  But, 
in  fact,  all  was  required  to  cover  the  amount ;  the  latter  was  the  performance 
of  the  promise  contained  in  the  former.  [Lord  Lyndhurst  C.  B.  If  Rego 
held  more  than  was  necessary  to  cover  the  amount,  he  would  have  had  to  hand 
over  only  a  part,  which  part  the  order  to  him  did  not  specify.  Would  you 
say  that,  in  that  case,  he  must  have  handed  over  all  ?]  It  is  not  necessary  to 
go  so  far.  The  gross  property  could  not  be  touched  by  the  bankrupt  till 
enough  had  been  handed  over  to  cover  the  amount:  there  would  be  an 
equitable  lien  upon  all.  But  the  bankrupt's  letter  of  the  11th  of  April  to 
Rego  shows  that,  according  to  his  own  understanding  of  the  contract  with  the 
defendants,  the  *  whole  of  the  property  was  to  be  handed  over,  and  he  r*oof» 
must  be  considered  to  be  cognizant  of  the  state  of  facts.  And  Rego  so  L 
understands  him,  for  he  docs  hand  over  all.  This  view  of  the  case  is  con- 
firmed by  Rego's  letter  to  the  plaintiffs  in  error,  dated  July  15th. (a) 

The  circumstance  of  the  bankrupt  having  been  unable  to  perform  the  con- 
tract immediately  by  forthwith  handing  over  the  goods,  on  account  of  the 
distance,  cannot  affect  the  equity  :  the  goods  are  handed  over  as  soon  as  pos- 
sible, and  the  bankrupt  could  not  have  recovered  them  back ;  neither  there- 
fore can  the  assignees.  The  delivery,  when  made,  relates  back  to  the  agree- 
ment in  consequence  of  which  it  was  made ;  and  thus  there  was  a  delivery 
before  the  time  of  the  bankruptcy.  But  it  is  enough  if  there  was  an  equitable 
lien  at  that  time.  In  order  to  support  the  judgment  below,  it  must  be  shown, 
first,  that  the  bankrupt's  letter  to  Rego  of  11th  of  April  cannot  be  taken  into 
consideration;  and  then,  that,  without  the  aid  of  that  letter,  the  contract  is 

(a)  The  letter  here  referred  to  (which  is  only  in  part  set  out  in  4  B.  &  Ad.  887),  was 
as  follows : — 

"  The  present  has  for  its  sole  object  the  informing  you  that,  on  the  80th  ultimo,  I 
placed  at  the  disposal  of  Mr.  T.  F.  Vogeler,  3626/.  0«.  2d.  in  goods  belonging  to  Mr.  A. 
P.  Fortunato,  of  Liverpool.  Through  want  of  calculation,  without  doubt,  and  never 
with  any  intention  of  prejudicing  you,  it  was,  that  this  friend  continued  drawing  suc- 
cessively against  remittances  which  he  made,  perhaps  without  counting  on  the  constant 
stagnation  occurring  with  goods,  and  the  difficulties  which  offer  in  realising  this  result; 
these  which  I  have  set  forth,  and  no  others,  being  the  motives  which  operated  with  me 
in  not  accepting  the  last  drafts  of  said  friend  for  8800/.,  which  amount,  compared  with 
what  I  deliver  in  goods  on  hand,  shows  evidently  that  it  was  not  with  sinister  views  that 
Mr.  Fortunato  charged  you  with  negotiating  his  bills,  but  by  the  occurrence  of  the  cir- 
cumstances I  have  mentioned,  which  being  taken  into  consideration  by  you,  I  trust  that 
that  friend  is  entitled  to  continue  to  merit  your  confidence,"  &o. 
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♦8871  cont^ngenfc  on^yj  M  being  either  dependent  upon  an  uncertain  event,  *or 
-J  undetermined  as  to  the  amount  to  be  .transferred.    Now  the  letter  ifl 
written  in  execution  of  the  contract  previously  made  between  the  parties ;  it  is 
a  substantial  performance.     In  Bailey  v.  Culverwell,  8  B.  &  C.  448 ;  the  agent 
of  the  owner  of  goods  had  sold  them  to  a  person  who  desired  the  agent  to  keep 
them  in  his  hands  unless  he  could  sell  them  at  a  certain  price ;  and  afterwards, 
the  goods  not  being  sold,  the  buyer  directed  the  agent  (who  still  held  them, 
and  had  required  security  for  payment  of  the  original  purchase-money)  to  sell 
them,  and  pay  the  proceeds  to  the  original  owner  in  liquidation  of  the  purchase* 
money  due  to  him,  and  to  pay  the  surplus  to  himself,  the  buyer.     After  he 
had  given  these  directions,  but  before  they  had  been  complied  with,  he  became 
bankrupt.     His  assignees  then  brought  trover  for  the  goods  against  the  agent ; 
but  it  was  held  that  the  application  for  payment  must  be  taken  to  have  been 
made  by  the  agent  on  behalf  of  the  original  owner,  that  the  original  owner 
must  be  considered  as  having  assented  to  the  arrangement  made,  that  such 
assent  would  be  referred  to  the  time  of  the  direction  being  given  by  the  bank- 
rupt, and  that  such  direction  was  not  countermandable :  and  the  assignees 
were  nonsuited,  on  the  ground  of  the  goods  being  subject  to  the  eauitable 
claim  of  the  original  owner.     Here  there  is  an  express  request  by  the  plaintiffs 
in  error,  in  their  letter  of  April  4th,  and  this  must  be  coupled  with  the  letter 
of  April  11th,  which  was  a  performance  of  the  request;  the  request  and  per- 
formance together  go  at  least  as  far  as  the  order  and  the  inferred  assent  in 
Bailey  v.  Culverwell,  8  B.  &  C.  448;  and  the  request  is  made  by  the  party 
*8881  aotlialty  interested.     The  order  in  the  letter  of  11th  April  was  there- 
J  fore  not  countermandable.     It  is  true,  that  a  direction  given  by  a  prin- 
cipal to  an  agent,  to  transfer  goods  on  their  proceeds  to  a  third  party,  is 
countermandable  by  the  principal,  until  it  be  communicated  to  such  third 
narty,  as  was  held  in  Scott  v.  Porcher,  3  Mer.  652  j  and  other  cases  cited  on 
behalf  of  the  plaintiff  in  Bailey  v.  Culverwell,  8  B.  &  C.  451.     But  here,  the 
giving  the  order  in  the  letter  is  simply  a  performance  of  a  contract  between 
the  parties,  in  a  manner  specifically  pointed  to  by  the  contract ;  the  only  addi- 
tional communication  which  could  have  taken  place  would  have  been  by  the 
plaintiffs  in  error  demanding  to  see  the  order,  instead  of  taking  for  granted, 
as  they  were  entitled  to  do,  that  it  would  be  given  in  pursuance  of  the  contract. 
Even  supposing  that  there  were  a  variance  between  the  agreement  in  the  letter 
of  April  9th,  and  the  letter  to  Rego  of  April  1 1th,  the  lien  upon  the  whole 
property  still  subsists,  and  is  not  prejudiced  by  any  uncertainty  as  to  how 
much  will  be  required  to  discharge  the  equitable  incumbrance.     The  letter  of 
the  11th  cannot  therefore  be  left  out  of  consideration,  and  then  the  other  diffi- 
culties do  not  apply,  for  the  letter  leaves  no  uncertainty  or  contingency  open. 
But,  supposing  that  the  letter  of  April  11th  cannot  be  taken  into  considera- 
tion, still  there  is  no  such  uncertainty  or  contingency,  either  as  to  amount  or 
time,  as  will  prevent  the  equitable  ben  from  attaching.     The  request  in  the 
letter  of  April  4th  from  the  plaintiffs  in  error  to  the  bankrupt,  is,  that  Rego 
*8891   ma^  k°  Erected  "  immediately"  to  hand  over  "  such  property  as  he  *may 
-*    have"  of  an  "  equivalent  value  to  the  bills  not  paid."     And  the  bank- 
rupt answers,  by  the  letter  of  the  9th  of  April,  that,  agreeably  to  their  instruc- 
tions, he  will  write.     Had  nothing  further  been  done,  he  would  have  been 
bound,  and  the  equitable  lien  would  have  been  created  at  and  from  that  time. 
It  is  not  necessary,  even  on  the  supposition  that  there  was  more  property  than 
enough,  that  there  should  have  been  a  specific  appropriation  of  any  part  of  it 
to  the  discharge  of  the  bills.     The  assignees  have  no  right  to  property  in  which 
the  bankrupt  is  not  beneficially  interested ;  here  the  equitable  lien  upon  the 
whole  prevents  him  from  having  any  beneficial  interest  in  any  part  of  it  till 
the  lien  be  discharged.     [Lord  Lyndhurst  C.  B.     Suppose  a  man  holds 
goods  of  a  trader  to  the  value  of  10,000/.  and  he  gives  another  person  a  charge 
upon  them  to  the  amount  of  100?.,  will  not  the  goods  pass  to  his  assignees :] 
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It  is  possible  that,  if  the  charge  were  so  definite,  the  goods  might  pass  to  the 
assignees,  subject  to  it.  That,  however,  is  not  the  case  here.  [Tindal  C.  J. 
referred  to  Falkener  v.  Case,  1  Brown,  Ch.  Ca.  125. ](a)  Then  as  to  the  alleged 
uncertainty  respecting  the  sum  to  be  secured.  In  the  case  In  Re  Ship 
Warre(6)  it  was  considered  by  Lord  Chancellor  Eldon  that  an  assignment  was 
good  in  equity,  although  both  the  sum  to  be  secured,  and  the  property  upon 
which  the  security  was  given,  were  uncertain.  It  is  true  that,  in  that  case, 
there  was  afterwards  an  actual  taking  of  possession :  but,  in  the  present 
instance,  nothing  prevented  the  actual  transfer  at  the  time  of  the  agreement, 
except  the  distance*  at  which  the  goods  were :  and  the  transfer  has  r*QQQ 
relation  to  the  time  of  the  agreement.  L 

Crompton  for  the  defendants  in  error.  The  property  passes  to  the  assignees, 
unless  it  can  be  shown  that  the  plaintiffs  are  entitled ;  they  must  show  a  legal 
property  in,  or  an  equitable  assignment  of,  all  the  goods :  it  is  not  enough  to 
establish  an  equitable  claim  upon  some  unascertained  portion.  It  is  true  that 
the  assignees  cannot  take  property  of  a  bankrupt  which  is  equitably  the  pro- 
perty of  a  third  person  ;  but  this  doctrine  is  applicable  only  where  no  part  of 
the  property  can  possibly  be  applied  to  the  benefit  of  creditors,  and  where,  con- 
sequently, the  assignees  are  naked  trustees.  Here  no  equity  passed  by  the 
letters  of  the  4th  and  9  th  of  April.  The  decision  of  the  court  below  has  been 
sanctioned  by  the  Court  of  Exchequer  in  Best  v.  Argles,  2  Cr.  &  M.  401. 
[Gurnet  B.  All  that  was  there  done,  was  to  leave  the  defendant  to  take  the 
opinion  of  a  court  of  equity.]  At  any  rate,  the  court  thought  that  it  might 
be  merely  a  question  for  a  court  of  equity.  It  appears  that  consignments  to 
the  value  of  20,0001.  were  in  Rego's  hands ;  and  there  is  nothing  in  the  letters 
of  the  4th  and  9th  to  raise  a  presumption  that  the  whole  of  whatever  Rego  had 
was  intended  to  pass  to  the  plaintiffs  in  error,  to  cover  bills  to  the  amount  of 
8,800/.  only.  Rego  himself  does  not  appear  to  know  how  much  would  be 
wanted;  for  he  says,  in  his  letter  of  the  I  lth  of  June,  that  a  great  part  of  the 
goods  consigned  to  him  by  the  bankrupt  still  exist  in  his  possession.  No  stress 
can  be  laid  on  the  fact  that  the  bills  were  drawn  against  the  consign- 
ment ;*  that  is  the  ordinary  practice,  and  creates  no  lien  between  the  r*^\ 
drawer  and  endorser.  The  letter  to  Rego  of  the  11th  of  April  cannot  L 
be  taken  into  consideration ;  it  is  not  the  agreement  between  the  plaintiffs  in 
error  and  the  bankrupt ;  it  never  was  communicated  to  the  former,  and  there- 
fore, was  merely  a  transaction  between  the  bankrupt  and  his  agent,  and  as  such 
revocable,  Scott  v.  Porcher,  3  Mer.  652 ;  and  bankruptcy  alwAys  operates  as  a 
countermand.  And,  without  this  letter,  there  is  only  a  promise  to  hand  over 
property  to  a  particular  amount,  not  being  specifically  selected,  in  the  event  of 
the  bills  not  being  paid ;  there  is,  therefore,  an  uncertainty,  first,  as  to  the 
goods  which  may  be  in  Rego's  hands ;  secondly,  whether  any,  and  what  bills 
would  be  unpaid ;  thirdly,  as  to  the  part  of  the  goods  which  Rego  would 
appropriate  to  the  security  of  the  bills.  The  order  was  not  executed  till  after 
the  bankruptcy ;  to  make  this  valid  as  against  assignees,  there  should  have 
been  some  assent  by  Rego,  to  hold  for  the  plaintiffs  in  error  against  the  bank- 
ruptcy ;  Ex  parte  Heywood,  2  Rose,  Ca.  Bank,  355.  The  doctrine  of  equity 
has  never  been  applied,  except  in  the  case  of  an  actual  contract ;  it  has  not 
been  extended  to  the  case  of  an  order  to  an  agent.  And  here  the  order  varied 
from  the  preceding  contract,  and  therefore  was  not  a  performance  of  it. 
Again,  a  promise  to  pawn  goods,  does  not  bind  the  goods  themselves,  either  in 
law  or  equity,  though  it  may  subject  the  person  promising  to  an  action. 
[Tindal  C.  J .  Suppose  you  order  a  banker  to  pay  money  to  a  third  person, 
and  the  banker  assents,  does  not  that  nasr  the  money  ?]  Not  if  my  bank- 
ruptcy intervene  between  the  order  and  tne  assent     Even  in  the  case  of  a 

(a)  More  fully,  from  a  MS.  hy  Aahurst  J.,  in  Lempriere  v.  Pasley,  2  T.  B.  491. 
(6)  Note  to  Mookhouse  v.  Hay,  8  Price,  269. 
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*8921  contract  °'  8a^G'  *fcne  mtepe8t  does  not  pass  if  any  thing  remain  to  be 
-'  done :  here  the  debt  was  to  be  ascertained,  and  the  goods  to  be  selected. 
Suppose  a  servant  were  sent  to  hand  over  property  to  a  person  in  pawn,  or  to 
select  a  certain  quantity  of  goods  to  be  pawned,  and  bankruptcy  were  to  inter- 
vene before  the  servant  had  done  so,  could  there  be  an  equity  upon  that  pro- 
perty? An  equitable  mortgage  by  deposit  of  title  deeds  is  incomplete,  if 
future  deeds  be  contemplated.  [Lyndhurst  C.  B.  It  is  incomplete,  if  a 
deposit  of  deeds  be  made  in  order  merely  that  former  instruments  may  be 
executed ;  but,  if  they  be  deposited  as  a  mortgage,  it  is  enough ;  it  depends 
upon  the  meaning  of  the  parties.]  Bow  v.  Dawson,  1  Yes.  sen.  331,  and 
Yeates  v.  Groves,  1  Ves.  jun.  280,  were  cited  in  the  argument  below  \  but,  in 
the  former  case,  the  order  for  the  money  had  been  communicated,  and  actually 
handed  over  to  the  party  in  whose  hands  the  money  was ;  in  the  latter,  the 
purchaser  of  the  estate,  who  held  the  money  claimed,  had  communicated,  to 
the  party  claiming,  his  assent  to  the  arrangement.  It  is  said  that  distance  of 
place  cannot  affect  the  nature  of  the  rights ;  but  it  would  be  unreasonable  to 
allow  it  to  alter  the  nature  of  the  conveyance.  In  Bailey  v.  Culverwell,  8  B. 
&  C.  448,  the  party  made  defendant  in  the  action  was  held  to  have  obtained 
possession  of  the  goods  as  agent  of  the  seller  who  insisted  on  that  security ; 
this  was  tantamount  to  a  delivery  to  the  latter,  and  the  possession  commenced 
before  the  bankruptcy.  That  case  might  have  applied,  if  Bego,  before  the 
bankruptcy,  had  agreed  to  hold  for  the  plaintiffs  in  error.  In  Carpenter  v. 
*8931  Marne^>  3  B.  &  P.  41,  Lord  Alvanley  said  that  the  *most  remote  pos- 
J  sibility  of  interest  in  the  assignees  would  entitle  them  to  recover ;  and 
in  Winch  v.  Keely,  1  T.  B.  623,  Buller  J.  seems  to  adopt  the  same  criterion. 

Cur.  adv.  vult. 

In  the  same  vacation,  (June  23d), 

Lord  Lyndhurst  C.  B.  (in  the  absence  of  Tindal  C.  J.)  delivered  the 
judgment  of  the  court. 

The  question  in  this  case  is,  whether  there  was  an  equitable  transfer  by 
Fort  una  to,  before  his  bankruptcy,  of  the  goods  which  are  the  subject  of  this 
action.  Unless  there  was  such  a  transfer  complete  before  the  bankruptcy,  the 
property  in  the  good*  passed  to  the  assignees.  We  think  there  was  not  such 
a  complete  transfer,  and,  consequently,  that  the  plaintiffs  below  are  entitled  to 
recover.  By  the  terms  of  the  bankrupt  act,  6  G.  4,  c.  16,  s.  63,  all  the  per- 
sonal estate  of  the  bankrupt  at  the  time  of  the  bankruptcy  would  vest  in  the 
plaintiffs  below  by  the  assignment :  the  property  in  question  had  therefore 
passed  to  them,  unless  an  equitable  lien  existed,  at  the  time  of  the  assignment, 
upon  the  whole  or  an  ascertained  part  of  such  property.  And  on  their  side  it 
is  admitted,  that  nothing  passed  to  them  by  the  assignment  but  such  property 
as  the  bankrupt  was  equitably,  as  well  as  legally,  entitled  to.  Then  do  the 
facts  here  show,  consistently  with  decided  cases,  that  the  equitable  title  to 
these  goods  had  passed  from  the  bankrupt  to  the  defendants  before  the  bank- 
ruptcy ?  In  Brown  v.  Heathcote,  1  Atk.  160,  Fakener  t>.  Case,  2  T.  B.  491, 
and  Lcmpriere  v.  Paslcy,  2  T.  B.  485,  the  assignment  was  direct  and 
•8041  *UDe<luivocal  and  complete  before  the  act  of  bankruptcy  j  there  was 
-J  nothing  dependent  on  a  contingency,  much  less  on  a  contingency  which 
might  not  have  been  assigned  before  the  assignor  became  bankrupt.  Nor  could  it 
be  objected,  in  those  cases,  that  the  assignment  was  not  of  the  whole  or  of  an 
ascertained  part  of  the  goods  in  question.  Again,  when  the  payee  of  a  note 
has  delivered  it  for  value,  but  neglected  to  indorse  it,  and  afterwards  has 
become  bankrupt,  and  the  assignees,  after  the  bankruptcy,  have  received  the 
amount  of  such  note,  it  has  been  decided  that  they  held  such  amount  as 
trustees  for  the  party  to  whom  the  note  was  delivered ;  Ex  parte  Byas,  1  Atk. 
124.  Smith  v.  Pickering,  1  Peake,  N.  P.  C.  50,  is  a  similar  case.  But  in 
those  cases  the  delivery  was  complete,  and  the  extent  of  the  lien  ascertained, 
before  the  bankruptcy.     Here,  the  defendants  below,  at  the  time  when  they 


412      Burn  v.  Carvalho.  T.  V.  1834.      [894 

wrote  their  letter  to  the  bankrupt,  of  April  4th,  were  ignorant  both  of  the 
amount  of  the  bills  to  be  returned  for  nonpayment,  and  the  amount  of  goods 
in  the  hands  of  Rego :  all  they  ask  of  the  bankrupt  in  that  letter  is,  "  That 
you  will  write  to  Mr.  Rego  by  the  first  vessel,  with  orders,  that,  in  case  he 
does  not  pay  your  drafts,  he  will  immediately  hand  over  such  property  as  he 
may  have  of  yours,  of  an  equivalent  value  to  the  bills  not  paid  by  him,  to 
our  agent,  Mr.  Vogeler  of  Bahia."  And  then  the  bankrupt,  in  his  answer, 
dated  April  9th,  says,  "  I  will  write  to  Mr.  Rego  per  brig  Wavetree,  to  sail  on 
the  12th  of  this  month,  directing  him  to  hand  over  to  Mr.  Vogeler  property 
of  mine  in  his  hands  to  cover  the  amount  of  bills  that  eventually  may  not  be 
paid."  Here  is  no  immediate  assignment*  of  any  certain  and  specified  ptoge 
amount  of  property,  but  at  most  only  an  agreement  to  assign  on  a  con-  L 
tingency,  and  goods  of  an  uncertain  quantity.  And  that  quantity  remained 
uncertain  till  the  act  of  bankruptcy  was  committed ;  from  which  time,  all  the 
property,  legal  and  equitable,  which  the  bankrupt  had,  became  vested  in  the 
assignees ;  and,  having  once  passed  to  them,  it  could  not  be  divested  again, 
to  answer  the  event  of  a  conditional  assignment.  There  is  no  authority  for 
saying  that  this  could  take  place ;  and  the  principle  of  the  bankrupt  law  is 
against  it.  As  to  the  letter  dated  April  11th,  which  was  rejected  by  the 
court  below,  some  of  the  judges  of  this  court  think  that,  as  it  was  the  letter 
referred  to  by  the  bankrupt  in  his  letter  dated  April  9th,  as  about  to  be  writ* 
ten  by  him,  and  as  the  writing  of  it  formed  part  of  the  transaction  it  was 
admissible  in  evidence.  But  the  reception  of  it  would  not  remove  the  diffi- 
culty which  has  been  stated,  and  therefore  it  is  unnecessary  to  determine  this 
point.  The  Lord  Chief  Justice  of  the  Common  Pleas  concurs  with  us  in  the 
present  decision.     The  judgment  will  be  affirmed.  Judgment  affirmed. 

The  enactment  of  8  &  4  W.  4,  o.  42,  s.  80,  that  if  any  person  "  shall  sue  out  any  writ  o 
error,"  &c,  as  there  mentioned,  and  judgment  shall  be  given  for  the  defendant  in 
error,  the  Court  of  Error  shall  allow  interest  for  suoh  time  as  execution  has  been 
delayed  by  suoh  writ,  applies  only  where  the  writ  has  been  sued  out  since  the  passing 
of  the  act. 

At  a  subsequent  sitting  of  the  Court  of  Error  in  the  Exchequer  Chamber 

J  Michaelmas  term  1834),  Starkie  applied  to  the  court  for  an  order  on  the 
faster  to  review  his  taxation  of  the  costs  in  this  cause,  and  to  disallow  interest 
on  the  amount  of  damages,  (2049/.,)  which  he  had  allowed  from  the  bringing 
of  the  writ  of  error,  under  the  statute  3  &  4  W.  4,  c.  42.  *s.  30.(a)  r*gQft 
The  writ  had  been  sued  out  before  the  statute  passed  )(b)  and  he  con-  L 
tended  that  the  terms  of  the  above  clause  were  prospective  only  ("  if  any 
person  shall  sue  out  any  writ  of  error/')  and  therefore  were  not  applicable  to 
a  case  so  circumstanced. 

Crompton,  contra.,  argued  that  sect.  30,  was  imperative  as  to  the  allowance 
of  interest,  and  that  the  legislature  had  fixed  the  1st  day  of  June  1833  as  the 
day  on  which  the  new  regulation  was  to  commence,  as  if  for  the  express  pur- 
pose of  avoiding  questions  of  this  nature ;  and  though  that  day  was  before  the 
act  received  the  royal  assent,  the  court  could  only  look  to  the  words  used  in 
the  act.  A  similar  construction  had  been  put  on  sect.  31,  rendering  execu- 
tors liable  to  costs,  (c) 

The  court  were  of  opinion,  that  a  question  under  sect.  30,  the  terms  of 
which  were  prospective,  was  very  different  from  one  arising  under  sect.  31, 

(a)  "  And  be  it  further  enacted,  That  if  any  person  shall  sue  out  any  writ  of  error 
upon  any  judgment  whatsoever,  given  in  any  court  in  any  action  personal,  and  the  court 
of  error  shall  give  judgment  for  the  defendant  thereon,  then  interest  shall  be  allowed  by 
the  court  of  error  for  suoh  time  as  execution  has  been  delayed  by  such  writ  of  error,  for 
the  delaying  thereof." 

(6)  The  teste  of  the  writ  was  June  8d,  3  &  4  W.  4,  (1888).  By  sect.  44  of  the  act,  it 
is  said  "  that  this  statute  shall  commence  and  take  effect  on  the  1st  day  of  June  1883;" 
but  the  act  did  not  receive  the  royal  assent  till  the  14th  of  August  1833. 

(c)  Freeman  v.  Moyes,  ante,  p.  888;  Pickup  v.  Wharton,  4  Tyrwh.  228,  2  Cro.  &  M. 
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the  language  of  which  ("  That  in  any  action  brought  by  any  executor  or 

administrator/'  Ac.)  was  sufficiently  comprehensive  to  embrace  all  actions 

♦8971  Drou£nt  ty  8ttca  Part7>  whether  before  or  after  the  passing  of  the 

J  act ;  *and  the  court  directed  the  taxation  to  be  reduced  as  prayed. (a) 

(a)  See  a  similar  decision  in  Btat.  1  W.  4,  o.  86,  b.  6,  Rex  v.  Wix  2  B.  &  Ad.  208. 


HENRY  HAWARDEN  FAZAKERLEY  v.  GILBERT  FORD  and  HA- 
WARDEN  THOMAS  GILLIBRAND,  now  HAWARDEN  THOMAS 
FAZAKERLEY.(a) 

W.  G.,  in  1775,  devised  his  manor-house  and  estates  to  his  nephew  for  life ;  remainders 
to  the  nephew'B  first  and  other  sons  in  tail  male.  The  nephew's  son,  T.  0.,  took  under 
the  will ;  and  upon  his  marriage  in  1801,  Buffered  a  recovery,  and  conveyed  the  estates 
to  the  uBe  of  himself  for  life;  remainder,  subject  to  a  term1  in  8.  H.  F.  and  another, 
for  securing  a  jointure  and  raising  portions  for  younger  children,  to  the  use  of  the 
settlor's  first  and  other  sons  by  the  marriage,  in  tail  male.  Power  was  given  to  the 
trustees  to  sell  and  exchange  the  lands,  and  invest  the  monies. 

In  1804,  8.  H.  F.,  the  termor  and  trustee  under  the  settlement,  devised  his  own  estates 
in  trust  for  the  second  son  of  T.  G.,  the  settlor  in  tail  male ;  and  in  like  manner  to 
the  third  and  other  sons,  Ac,  with  a  power  to  the  trustees,  if  at  any  time  the  person 
entitled  to  the  possession  or  to  the  rents  and  profits  of  the  said  estates  should  be  a 
minor,  to  receive  and  apply  such  rents  and  profits  during  the  minority.  Proviso,  that 
in  case  and  so  often  as  the  manors,  lands,  &c,  devised  by  the  will  of  W.  G.  for  an 
estate  in  tail  male  should  descend  to,  or  devolve  upon,  any  son  of  the  said  T.  G.  (the 
settlor),  or  heir  male  of  the  body  of  such  son,  and  the  person  on  whom  the  same 
should  so  descend  or  devolve  should,  under  the  trusts  of  the  present  will,  be 
tenant  in  tail  male  of  the  messuages,  lands,  Ac,  devised  by  this  will,  so  as  to 
be  then  actually  in  possession  or  entitled  to  the  rents,  issues,  and  profits  thereof,  and 
there  should  at  the  same  time  be  any  other  son,  &o.  of  the  said  T.  G.,  then  the  estate 
by  this  will  declared  to  be  in  trust  for  the  person  so  becoming  entitled  under  the  will 
of  W.  G.  should  cease  and  determine,  and  the  now  devised  premises  should  be  in  trust 
for  the  person  who  would  be  entitled  if  the  forfeiting  party  were  dead,  and  there  were 
a  failure  of  issues  in  tail  male.  No  express  reference  was  made  in  this  will  to  the 
settlement  of  1801. 

8.  H.  F.  died  in  1818,  and  his  devised  estates  vested  in  the  trustees  for  the  second  son 
of  T.  G.  The  eldest  son  of  T.  G.  died  in  1816,  and  T.  G.  himself  in  1828 ;  whereupon 
his  estates  vested  in  the  same  second  son :  he  was  still  a  minor.  Several  children 
of  T.  G.  by  the  marriage  of  1801,  and  likewise  the  widow  survived  him.  Many 
parts  of  the  settled  estates  had  been  sold  and  exchanged  by  the  trustees  under  the 
settlement 

Eeld,  By  Dskman  G.  J.,  Park*  J.,  and  Pattison  J.,  Taunton  J.  diatentiente,  that, 
under  these  circumstances,  the  estate  devised  by  8.  H.  F.  to  the  second  son  of  T.  G. 
did  not  go  over  by  the  shifting  clause. 

Thz  Lord  Chancellor  sent  tbe  following  case  for  the  opinion  of  this  court  * 
Colonel  Samuel  Hawarden  Fazakerley  (late  of  Liverpool,)  by  his  will,  bear- 
*8981  'D&  ^ate  tne  ^k  °*  **une  1804,  *devised  all  his  real  estates  to  the 
-»  defendant,  the  Rev.  Gilbert  Ford,  and  two  other  persons,  in  fee,  in 
trust  for  the  second  son  of  Thomas  Oillibrand,  of  Chorley,  in  the  county  of 
Lancaster  (the  plaintiff's  father,)  in  tail  male;  remainder  in  trust  for  the 
third  and  every  other  subsequently  born  son  of  T.  G.  successively,  according 
to  their  seniorities,  in  tail  male ;  remainder  in  trust  for  the  eldest  or  only  son 
of  T.  G.  in  tail  male ;  Temainder  in  trust  for  the  daughters  of  T.  G.  succes- 
sively in  tail  male ;  remainder  in  trust  for  the  second  and  other  sons  and 
daughters  of  T.  G.  successively  in  tail  general ;  remainder,  upon  certain  trusts, 
for  the  benefit  of  John  Hawarden,  his  sons  and  daughters ;  and  ultimate 
remainder  in  trust  for  the  testator's  right  heirs.  The  will  then  contained  a 
proviso,  that  every  person  who,  by  virtue  of  the  will,  or  any  codicil  thereto, 
should  "  become  entitled  to  the  actual  freehold  of  the  messuages,  lands,  tene- 

(a)  This  and  the  next  two  cases,  argued  and  decided  in  former  terms,  are  introduced 
here,  not  having  been  published  in  Messrs.  Barnewall  and  Adolphua's  Reports. 
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ments,  rents,  and  other  hereditaments/'  the  trusts  of  which  were  before 
declared,  should,  within  one  year  after  so  becoming  entitled,  and  that  every 
person  whom  any  issue  female  of  Thomas  Gillibrand  or  John  Ha  warden  should 
marry,  if  such  issue  female  should  at  the  time  of  the  marriage  be  so  entitled, 
should,  within  one  year  next  after  such  marriage,  and,  if  such  issue  female 
should  not  be  so  entitled  at  the  time  of  marriage,  but  should  afterwards, 
during  her  marriage,  become  so,  then  such  person  should  within  one  year  next 
after  her  becoming  so  entitled,  take  and  use  the  surname  of  Fazakerley  only, 
and  quarter  the  arms  of  Fazakerley  with  his  own,  unless  the  person  so  becom- 
ing entitled  should  be  compelled,  under  forfeiture  of  his  or  her  then  estates, 
to  use  and  bear  some  other  name  and  arms ;  and  that  such  person  should, 
within  a  year  after  so  ^becoming  entitled,  endeavour  to  obtain  an  act  ptogg 
of  parliament  or  license  from  the  Crown,  or  use  other  proper  means  for  «- 
taking  the  said  name ;  and  the  testator  declared  his  will,  that  in  case  of 
default,  then,  from  and  after  the  expiration  of  the  said  space  of  one  year,  the 
trust  estates  declared  for  the  benefit  of  him,  her,  or  them  so  neglecting  or 
refusing  should  cease,  determine,  and  become  utterly  void,  and  the  estates  go 
to  the  person  next  in  remainder  on  the  trusts  before  declared,  as  if  the  person 
so  neglecting,  &c.  being  tenant  for  life,  were  dead,  or  being  tenant  in  tail  male, 
or  in  tail,  were  dead  without  issue,  freed  and  discharged  from  any  leases  or 
demises  made  before  such  determination  of  the  estate,  pursuant  to  the  powers 
after  mentioned.  Then  followed  a  clause  to  prevent  the  determination  of  any 
person's  estate  by  the  last  proviso  from  prejudicing  the  contingent  trusts  for 
the  sons  or  daughters  of  such  forfeiting  parties,  or  any  other  persons ;  and  to 
direct  the  application  of  the  rents  and  profits  during  the  suspense  and  contin- 
gency of  the  then  expectant  remainder.  The  next  clause  gave  power  to  the 
trustees,  if  at  any  time  the  person  "  for  the  time  being  entitled  to  the  posses- 
sion, or  to  the  rents,  issues,  and  profits/'  of  the  messuages,  &c.,  therein-before 
mentioned,  under  the  trusts  of  the  will,  should  be  under  the  age  of  twenty-one 
and  unmarried,  to  receive  the  said  rente,  &c.,  and  apply  a  competent  part  to 
the  maintenance  and  education  of  the  person  so  entitled,  and  to  invest  the 
surplus  in  stock  or  real  securities ;  to  receive  and  lay  out  the  annual  pro- 
duce of  such  stock,  &c.  at  compound  interest,  and  at  the  end  of  the  minority 
or  disooverture,  if  they  should  think  proper,  to  convert  the  accumulations  into 
money,  and  invest  the  same  in  the  purchase  of  freehold*  estates,  &c.,  r*Qnn 
and  to  stand  seised  of  the  same  upon  the  trusts,  &c.  declared  as  to  the  ■- 
first-mentioned  estates :  the  rents  and  produce  of  the  lands  so  purchased  to 
accumulate  in  the  same  manner  and  for  the  same  trusts  and  purposes  as  were 
mentioned  with  respect  to  the  fund  before  directed  to  be  accumulated.  Then 
came  a  proviso  as  follows  : — 

"  Provided  always,  nevertheless,  and  I  do  hereby  declare  my  will  and  mind 
to  be,  that  in  case  and  so  often  as  manors,  lands,  tenements,  and  heredita- 
ments devised  by  the  will  of  William  Gillibrand,  late  of  Chorley,  in  the  said 
county  of  Lancaster,  esquire,  deceased,  to  the  said  Thomas  Gillibrand  for  an 
estate  in  tail  male,  shall  descend  to  or  devolve  upon  any  son  of  the  said 
Thomas  Gillibrand,  or  any  heir  male  of  the  body  or  respective  bodies  of  any 
such  son  or  sons,  and  the  person  upon  whom  the  said  manors,  lands,  tene- 
ments, and  hereditaments  shall  so  descend  or  devolve,  shall  under  the  trusts 
herein-before  expressed  or  contained,  be  tenant  or  tenants  in  tail  male  of 
the  messuages,  lands,  tenements,  rents,  and  other  hereditaments,  herein* 
before  by  me  devised,  so  as  to  be  then  actually  in  possession  or  entitled  to 
the  rents,  issues,  and  profits  thereof,  and  there  shall  at  the  same  time  be 
any  other  son  of  the  said  Thomas  Gillibrand,  or  any  heir  male  of  the  body 
of  any  such  other  son,  or  any  legal  possibility  of  any  such  other  son,  then 
and  in  such  case,  and  so  often  as  the  same  shall  happen,  the  estate  or  estates 
hereby  declared  to  be  in  trust  for,  or  for  the  benefit  of  any  such  other 
person  or  persons  who  shall  so  become  entitled  to  the  messuages,  lands, 
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tenements,  rents,  and  other  hereditaments  devised  by  the  said  will  of  the 
said  William  Gillibrand  as  aforesaid,  shall  absolutely  oease  and  determine, 
fQnii  and  then  and  in  *such  case,  and  so  often  as  the  same  shall  happen, 
J  the  messuages,  lands,  tenements,  rents,  and  other  hereditaments  hereby 
devised,  shall  immediately  thereupon  be  in  trust  for  the  person  or  persons 
who  would  be  entitled  thereto  if  the  person  upon  whom  the  estates  devised 
by  the  will  of  the  said  William  Gillibrand  shall  so  descend  or  devolve  as 
aforesaid,  were  then  actually  dead,  and  there  was  a  failure  of  issue  inheritable 
under  the  estate  in  tail  male  herein-before  devised  in  trust  for  him  as  afore- 
said, save  and  except,  nevertheless,  and  so  as  that  if,  at  the  time  of  such 
descent  or  devolution,  there  shall  neither  be  any  such  other  bod,  nor  any 
heir  male  of  the  body  of  such  other  son,  the  cesser  or  determination  of  the 
estate  so  directed  to  cease  and  determine  shall,  during  such  vacancy,  be  sus- 
pended and  not  take  place." 

The  will  then  gave  power  to  the  trustees,  during  life  estates  and  minorities, 
to  cut  timber  and  apply  the  proceeds  as  therein  mentioned ;  powers  to  "  the 
person  or  persons  for  the  time  being  entitled  to  the  receipt  of  the  rents,  issues, 
and  profits,"  &o.,  if  of  full  age,  and  to  the  trustees  during  minorities  or  vacan- 
cies, to  grant  certain  leases  for  seven,  or  building  leases  for  ninety-nine  years  : 
and  a  power  to  the  trustees,  at  the  request,  and  by  the  direction  of  the  person 
or  persons  who  for  the  time  being  should,  by  virtue  bf  or  under  any  of  the 
trusts,  &c.,  "be  entitled  to  the  actual  possession,  or  to  the  receipt  of  the  rents, 
issues,  aud  profits1'  of  the  said  messuages,  &o.,  if  of  full  age,  or  if  not,  then 
at  the  request  and  by  the  direction  of  such  person's  guardian,  to  sell  and 
exchange  the  said  hereditaments  and  premises  in  the  usual  manner.  The  will 
*9021  en<*e<*  w*tn  a  disposition  of  the  personal  estate ;  *the  residue,  if  any, 
■*  to  be  laid  out  in  the  purchase  of  estates,  to  be  settled  to  the  same  uses 
as  those  before  devised.  If  the  personalty  should  be  insufficient  to  pay  the 
debts,  legacies,  and  other  expenses,  the  trustees  were  to  apply  the  rents  and 
profits  of  the  real  estates  to  that  purpose.  The  testator  added  several  codicils 
(in  the  years  1804, 1807, 1808, 1809, 1810,  and  1813,)  changing  the  trustees, 
and  making  some  necessary  provisions  in  consequence  of  his  purchasing  new 
estates,  &c.,  but  not  materially  altering  his  will,  as  regards  the  present  case. 

In  June,  1813,  Colonel  Fazakerley  died,  without  having  altered  or  revoked 
the  said  will  and  codicils,  except  as  above.  His  cousin,  the  said  Thomas  Gilli- 
brand, was  his  heir  at  law.  Of  the  two  persons  who  remained  co-trustees 
with  the  'defendant  Ford  at  the  testator's  death,  one  died,  and  the  other 
renounced.  At  the  time  of  the  testator's  death  the  said  Thomas  Gillibrand 
had  three  sons  and  three  daughters.  The  plaintiff,  Henry  Hawarden  Fazaker- 
ley, (then  Gillibrand,)  was  his  second  son. 

The  will  of  William  Gillibrand,  referred  to  in  that  of  Colonel  Fazakerley, 
bore  date  the  13th  of  December,  1775,  and  the  said  W.  G.  thereby  devised 
his  manor-house  of  Chorley  Hall,  and  his  moiety  of  the  manor  or  lordship  of 
Chorley,  and  all  other  his  real  estates  in  Chorley,  Adlington,  Blackrod,  or  else- 
where in  the  county  of  Lancaster,  to  trustees,  in  fee,  to  the  use  of  Thomas 
Hawarden,  the  testator's  eldest  nephew,  for  life,  with  a  limitation  to  preserve 
contingent  remainders ;  remainder  to  the  use  of  the  first  and  ether  sons  of  the 
body  of  the  said  Thomas  Hawarden  successively  in  tail  male.  The  will  also 
contained  a  clause  directing  Thomas  Hawarden,  and  the  other  persons  who 
*9031  m%kt  come  into  possession  of  *the  said  hereditaments  and  premises 
J    under  that  will,  to  assume  the  surname  and  arms  of  Gillibrand  only. 

In  1780,  the  testator  William  Gillibrand  died,  and  Thomas  Hawarden,  his 
said  nephew,  who  took  the  surname  of  Gillibrand,  entered  into  possession  of 
the  devised  estates.  He  died  in  1787 ;  and  thereupon,  the  plaintiff's  late 
father,  the  said  Thomas  Gillibrand,  eldest  son  of  the  said  Thomas  Hawarden 
(afterwards  Gillibrand,)  becanie  tenant  in  tail  male  in  possession  of  the  said 
estates. 
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By  indentures  of  lease  and  release,  dated  10th  and  11th  of  August,  1801, 
being  the  settlement  made  in  pursuance  of  articles  entered  into  (23d  of  March, 
1801,)  previously  to  and  in  consideration  of  the  marriage  of  the  said  Thomas 
Gillibrand,  the  plaintiff's  father,  and  Marcella,  (then  Marcella  Goold,)  after- 
wards his  wife,  and  by  a  common  recovery  suffered  in  the  same  year,  the  here- 
ditaments and  premises  devised  by  the  will  of  the  said  William  Oillibrand 
were  discharged  from  the  estate  in  tail  njale  limited  by  the  said  will,  and  all 
remainders  expectant  thereon,  and  limited  to  the  use  of  the  said  Thomas  Gilli- 
brand,  the  plaintiff's  father,  for  life ;  remainder  to  the  use  of  trustees  to  support 
contingent  remainders ;  remainder  to  the  use  and  intent  that  the  said  Marcella 
Gillibrand,  in  case  she  should  survive  T.  G.,  should  receive  an  annuity  of 
500/.  during  her  life,  in  lieu  of  dower,  with  the  usual  powers  and  remedies  for 
recovering  the  same,  and,  subject  thereto,  to  the  use  of  the  said  Samuel 
Hawarden  Fazakerley,  (the  first-named  testator,)  and  George  Goold,  their 
executors,  administrators,  or  assigns,  for  a  term  of  five  hundred  years,  to  be 
computed  from  the  death  of  the  said  Thomas  Gillibrand,  upon  certain  trusts 
for  better  securing  the  annuity,  and  for  "raising  provisions  for  younger  r*qni 
ohildren,  to  the  amount,  in  different  events,  of  6000/.  8000/.  or  10,000/. ;  L 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said  Thomas  Gillibrand 
by  the  said  Marcella,  successively  in  tail  male ;  remainder  to  the  said  Thomas 
Gillibrand' s  right  heirs.  A  power  of  sale  aud  exchange  was  given  to  the 
trustees ;  the  monies  received  on  such  sale  to  be  laid  out  in  lands,  which,  as  well 
as  lands  received  in  exchange,  were  to  be  settled  to  the  uses  before  declared;  and 
the  monies  in  the  mean  time  to  be  invested  on  security,  as  directed  by  the 
settlement.  Colonel  Fazakerley,  the  first  named  testator,  was  a  party  to,  and 
executed  the  above  settlement. 

In  pursuance  of  the  last-mentioned  power,  several  exchanges  and  sales  (the 
particulars  of  whioh  the  case  detailed)  took  place  in  the  years  from  1805  to 
1828,  (the  greater  part  between  1805  and  1812,)  and  upon  such  exchanges 
and  sales  the  newly  acquired  estates  were  conveyed,  and  the  monies  invested, 
according  to  the  power. 

Thomas  Gillibrand  died  in  December,  1828 :  Marcella,  his  widow,  was 
stated  in  the  case  to  be  still  living.  There  was  issue  of  their  marriage  four 
sons  aud  five  daughters.  The  eldest  son  was  never  married,  and  died  in  1816. 
The  plaintiff  was  the  second  son,  and  the  defendant  Hawarden  Thomas  Gilli- 
brand, (now  Fazakerley,)  the  third.  The  case  stated,  that  the  other  children 
were  living ;  that  the  plaintiff  became  of  age  in  May,  1829,  that  the  defendant 
would  be  so  in  November,  1832,  and  that  three  of  the  daughters  were  of  age. 
The  plaintiff,  within  a  year  after  the  death  of  Colonel  Fazakerley,  took  the 
name  and  arms  of  Fazakerley.  In  August,  1829,  he  suffered  a  recovery  of 
the  estates  devised  by  Colonel  *Fazakerley's  will ;  which  recovery  was,  r*905 
by  previous  deed,  limited  to  enure  to  such  uses  as  the  plaintiff  should  *■ 
by  deed  appoint,  and,  in  default  of  appointment,  to  the  use  of  the  plaintiff, 
his  heirs  and  assigns  for  ever.  The  plaintiff,  on  attaining  his  age  of  twenty- 
one  years,  entered  into,  and  has  since  continued  in,  possession  or  receipt  of 
the  rents  and  profits  of  such  of  the  estates  devised  by  Thomas  Gillibrand' s 
will  as  were  not  sold  or  exchanged,  and  also  of  the  lands  purchased  or  received 
in  exchange  under  the  power  contained  in  the  above-mentioned  settlement 
The  defendant,  Hawarden  Thomas  Gillibrand,  took* the  name  and  arms  of 
Fazakerley  in  October,  1829. 

The  question  directed  by  the  Lord  Chancellor^)  to  be  submitted  to  this 
court  was,  "  whether,  under  the  will  and  codicils  of  the  testator,  Samuel 
Hawarden  Fazakerley,  the  plaintiff,  Henry  Hawarden  Fazakerley,  is  now  r*OAfi 
♦entitled  in  possession  to  the  estates  thereby  respectively  devised  f"        ■» 

(a)  This  cause  was  originally  heard  (in  June  1831)  by  Sir  L.  8hadwell,  Vice-Chancel- 
lor,  who  decreed  in  favour  of  the  plaintiff.  His  Hononr  (after  commenting  on  various 
parts  of  the  will  of  Colonel  Fazakerley,  and  after  stating  that  the  question  depended 


1  Adolphus  &  Ellis.  417 

The  case  was  argued  in  the  Court  of  King's  Bench  in  Michaelmas  term, 
1832.(a) 

Sir  James  Scarlett  for  the  plaintiff.  The  question  is,  whether  the  plaintiff, 
who  takes  the  Gillibrand  estates  under  the  settlement  of  1801,  as  the  second 
son  of  Thomas  and  Marcella  Gillibrand,  is  thereby  incapacitated  from  holding 
the  Fazakerley  estates  under  the  devise  in  Colonel  Fazakerley's  will,  to  the 
use  of  the  second  son  of  the  same  Thomas  Gillibrand.  The  clause  in  that  will 
relied  upon  as  creating  such  incapacity  is  the  proviso,  that  in  case  and  so  often 
as  the  estates  devised  Dy  William  Gillibrand,  of  Chorley,  to  the  said  Thomas 
Gillibrand,  "shall  descend  to  or  devolve  upon"  any  son  of  the  said  Thomas 
Gillibrand,  and  the  person  upon  whom  they  shall  so  descend  or  devolve  shall, 
under  the  trusts  contained  in  the  will  of  Colonel  Fazakerley,  be  tenant  in  tail 
male  of  the  estates  therein  devised  by  him,  so  as  to  be  actually  in  possession, 
or  entitled  to  the  rents  and  profits,  and  there  shall  at  the  same  time  be  any 
other  son,  Ac.,  of  the  said  Thomas  Gillibrand,  then  the  estates  left  in  trust, 
under  the  will  of  Colonel  Fazakerley,  for  the  person  who  shall  so  become 
entitled  to  the  estates  devised  by  William  Gillibrand,  shall  absolutely  cease 
and  determine,  and  the  trusts  of  Colonel  Fazakerley's  will  shall  in  such  case 
immediately  take  effect  for  the  benefit  of  the  person  who  would  be  entitled  if 
the  party  to  whom  the  estates  of  William  Gillibrand  shall  so  descend  or  devolve 
*9071  were  ^en  ^^Uy  *dead  without  issue  inheritable.  That  clause,  after 
*  an  elaborate  argument  before  the  vice-chancellor,  was  held  not  to  apply; 
and  rightly.  That  the  will  of  Colonel  Fazakerley  is  drawn  with  much  skill 
and  attention,  is  evident  from  several  circumstances,  particularly  from  the 
manner  in  which  the  testator  guards  the  clause  requiring  the  name  and  arms 
of  Fazakerley  to  be  assumed,  by  the  proviso  in  case  the  person  becoming  enti- 
tled shall  be  compelled,  under  forfeiture,  to  take  some  other  name  and  arms ; 
and  again  from  the  careful  wording  of  the  clause  before  referred  to,  by  which 
the  trusts  of  the  will  are  shifted  in  the  event  there  pointed  out,  and  are  declared 
in  that  case  to  be  for  the  person  or  persons  who  would  be  entitled,  if  the  for- 
feiting party  "  were  then  actually  dead,  and  there  was  a  failure  of  issue  inherit- 
able under  the  estate  in  tail  male  herein-before  devised  in  trust  for  him  as 
aforesaid,"  Ac.  But  it  is  also  apparent  that  the  person  who  drew  this  will  had 
before  him  the  will  of  William  Gillibrand,  and  had  not  before  him  the  settlement 
of  1801.  The  expressions  he  has  used  show  that  he  considered  the  descent  of 
the  Gillibrand  estates  as  governed  by  the  directions  and  conditions  contained 
in  William  Gillibrand's  wfll;  whereas  a  lawyer,  with  the  settlement  of  1801 
before  him,  would  have  known  that  they  were  no  longer  applicable,  in  conse- 
quence of  the  recovery  by  which  that  settlement  was  carried  into  effect.  He 
would  not  have  inserted  the  clause  of  excuse  from  taking  the  name  and  arms 
of  Fazakerley  in  case  the  party  should  be  bound  to  take  another  name  and 
arms;  the  obligation  contemplated  being  evidently  that  imposed  by  William 
Gillibrand's  will,  and  annulled  by  the  recovery. 

mainly  on  the  meaning  to  be  pnt  upon  the  word  "devolve"  in  the  shifting  clause  of  that 
will),  concluded  his  judgment  as  follows: — "It  is,  I  think,  most  consistent  with  the 
general  words  used  by  the  testator,  to  give  them  a  general  meaning,  and  not  to  say 
that  the  party  has  had  the  estate  devolve  upon  him,  when,  in  fact,  he  has  become  enti- 
tled to  the  estate  as  tenant  in  tail  in  possession,  but  subject  to  a  charge.  I  mast  construe 
this  clause  in  the  same  way  as  if  the  Gillibrand  estate  had  been  charged  to  its  full  value, 
that  is,  to  such  an  amount  as  would  have  absolutely  destroyed  the  beneficial  enjoyment 
of  it  The  testator  meant,  in  effect,  to  say  that,  if  the  party,  who  should  be  tenant  in 
tail  of  his  estate,  should  ever  haje  the  full,  beneficial  enjoyment  of  the  Gillibrand  estate, 
he  should  cease  to  have  the  Fasakerley  estate ;  but  my  opinion  is  that  that  event  has 
not  happened,  and,  consequently,  that  the  shifting  clause  has  not  taken  effect ;" 
Fazakerley  v.  Ford,  4  8imons,  419  (not  published  when  this  ease  was  argued).  On  appeal 
the  Lord  Chancellor  sent  the  present  ease  to  the  Court  of  King's  Bench. 

(a)  Not.  16th,  before  Das***  C.  J.,  Pa&kk,  Taunton,  and  Pattesoh  Js. 
Vol.  XXVIIL— 27 
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A  clause  like  that  relied  upon  by  the  defendants  must  *be  construed  —g^ 
strictly  according  to  its  words.     Now,  after  the  changes  introduced  by  "■ 
the  settlement  of  1801,  the  Oillibrand  estate  could  not  descend  to  or  devolve 
upon  a  subsequent  taker,  in  the  form  in  which  it  was  left  by  William  Gilli- 
brand.    It  was  subject  to  a  jointure  of  500/.  a  year,  and  to  provisions  for 
younger  children,  and  the  settlement  had  given  a  power  of  exchange,  which 
was  afterwards  extensively  acted  upon.    The  defendants  are  not  entitled  to 
assume  that  if  Colonel  Fazakerley  had  contemplated  these  changes  he  would 
have  made  a  will  bearing  the  construction  for  which  they  contend ;  nor  does  this 
will  import  an  intention  in  the  testator  that  the  devised  estates  shall  go  over 
if  the  Oillibrand  property  should  come  to  the  devisee  encumbered  and  charged 
as  it  is  by  the  settlement  of  1801.     A  case  like  this,  upon  which  there  is  no 
direct  authority,  must  be  decided  upon  general  principles,  and  the  best  prin* 
ciples  of  construction  in  such  cases  are  those  which  are  the  least  likely  to 
render  titles  uncertain.     The  courts  have,  indeed,  to  accomplish  the  supposed 
intentions  of  testators,  permitted  words  of  devise  to  operate  in  various  mode?, 
which  have  introduced  much  uncertainty;  but  it  may  still  be  laid  down  ass 
safe  rule,  that  an  already  vested  estate  shall  not  be  considered  as  divested  unless 
the  will  contain  express  words  to  that  effect.    This  was  the  principle  acted  upon 
by  the  majority  of  the  judges  in  Driver  dem.  Frank,  3  M.  &.  S.  25,(o)  a  case 
in  which  conflicting  opinions  were  held  both  in  the  court  below  and  the  Court 
of  Error,  and  which  shows  how  differently  questions  of  this  kind  present  them- 
selves to  different  minds.     If  it  *can  be  said,  here,  that  the  "  manors,  r*^ 
lands,  tenements,  and  hereditaments  devised  by  the  will  of  William  *» 
Oillibrand/'  may  still  be  said  to  devolve,  though  exchanged,  or  impaired  in 
value,  what  limit  is  to  be  put  to  such  a  mode  of  construction  7    Suppose  Thomas 
Oillibrand,  who  suffered  the  recovery,  had  mortgaged  the  estate  to  the  full  value 
within  500/. ;  or  suppose  he  had  sold  it,  and  the  second  son  had  bought  another 
estate  with  the  money;  would  the  shifting  clause  have  taken  effect  ?  The  defen- 
dants must  say  that  it  does  so,  to  whatever  extent  the  property  may  have  been 
diminished,  or  changed  in  form,  even  if  it  were  reduced  to  a  single  acre.  Tbej, 
indeed,  may  ask  on  the  other  hand,  whether,  if  the  estate  had  been  diminished 
only  by-one  acre,  the  clause  would  have  become  inoperative.     But  the  only 
safe  course  is,  to  adopt  the  literal  construction  of  the  devise,  and  to  treat  it  as 
contemplating  strictly  the  whole  of  the  estates  devised  by  William  Gillibrand's 
will  according  to  its  original  operation.    It  is  only  by  resorting  to  the  settle- 
ment of  1801,  that  a  different  construction  can  be  authorized.     But  (as  has 
already  been  argued)  the  will  of  Colonel  Fazakerley  oontains  internal  evidence 
that  the  person  who  drew  it  had  in  his  mind  the  will  of  William  Oillibrand) 
but  not  that  settlement.     It  does  not  follow,  because  Colonel  Fasakerky  exe- 
cuted the  settlement  as  a  trustee,  that  he  knew  or  remembered  its  contents; 
nor,  even  assuming  that  to  have  been  so,  is  it  to  be  supposed  that  he  knew  the 
effect  subsequently  produced  by  it  upon  the  estates.     His  will,  in  terms,  refers 
to  that  of  William  Oillibrand,  and  that  only;  there  is  no  ambiguity;  and  the 
court  cannot  go  into  parole  evidence  to  show  that  the  testator  had  in  contem- 
plation a  settlement  to  which  the  will  makes  no  allusion.     It  is  *not  r^M) 
likely  that  he  should  have  had  that  settlement  in  view;  for  his  mean-  *- 
ing  clearly  was  that  the  Fasakerley  estates  should  go  over  if  the  party  entitled 
should  obtain  an  equivalent  for  them  in  the  estates  devised  by  William  Oilli- 
brand.    But  the  effect  of  the  settlement  was,  that  they  ceased  to  be  an 
equivalent. 

Another  point  in  favour  of  the  plaintiff  is,  that  at  the  time  when  the  Gilli- 
brand  estates  vested  in  him,  he  was  not  "  actually  in  possession  of  or  entitled 
to  the  rents,  issues,  and  profits"  of  the  estates  devised  by  Col.  Fasakerley,  for 
he  was  a  minor;  and  by  Col.  Fazakerley* s  will  the  rents  and  profits,  daring 

(a)  8.  C.  In  Error  in  the  Exchequer  Chamber,  6  Price*  41,  2  B.  Moore,  610. 
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such  minority,  were  to  be  received  by  the  trustees,  who  were  to  apply  them  in 
part  to  the  minor's  maintenance,  and  invest  the  residue  as  directed  by  the  will. 
The  condition  of  the  shifting  clause,  therefore,  did  not  attach.  The  clause  is 
one  which,  in  whatever  way  it  might  be  necessary  to  apply  it,  must  receive  a 
strict  construction.  For  example,  if  the  plaintiff  had  come  into  possession  of 
the  Gillibrand  estates  at  any  time  during  the  life  of  Colonel  Fazakerley,  there 
is  no  doubt  that  on  Colonel  Fazakerley's  death  he  might  have  taken  the  estates 
now  in  question,  because  it  could  not  be  said  that  he  was  in  possession  of  or 
entitled  to  those  when  the  Gillibrand  estates  devolved  upon  him. 

Ibllett,  contra.    This  case  is  not  new  as  to  principle,  though  not  within  any 
express  authority.    It  might  have  been  better  if  shifting  clauses,  like  the 

S resent,  had  never  been  allowed  to  take  effect;  but  that  has  constantly  been 
one  (where  no  rule  of  law  interfered)  in  order  to  accomplish  the  intentions  of 
*Q111  testators j  and  therefore  the  question  here  is,  what  the  testator  intended* 
J  by  the  clause  in  question.     There  is  no  doubt  that,  to  ascertain  that 
point,  the  court  may  look  at  the  situation  of  the  property,  that  of  the  families, 
and  that  of  the  testator,  at  the  time  when  this  will  was  made.  -  (He  then 
recapitulated  the  principal  facts  of  the  case.)    The  plaintiff  says  that  Colonel 
Fazakerley  must  not  be  assumed  to  have  known  the  situation  of  the  family 
whose  interests  were  affected  by  the  settlement.    It  must,  however,  be  remem- 
bered that  he  was  not  only  an  executing  party  to  the  settlement,  but  a  member 
of  that  family ;   the  persons  in  whom  he  was  interested,  and  who  were  the 
objects  of  his  bounty,  were  Hawardens,  and  not  of  the  family  of  Gillibrand. 
The  will  was  executed  in  1804,  but  he  continued  adding  codicils  till  1813 ; 
and  before  that  time  several    of  the  children  were  born,  and  most  of  the 
exchanges  and  sales  had  been  made.     Such  being  the  circumstances  under 
which  the  clause  in  question  was  drawn,  what  effect  is  to  be  given  to  the 
words  ?    It  is  said  that  to  render  this  clause  applicable,  there  must  be  a  devo- 
lution or  descent  of  the  Gillibrand  property,  according  to  the  terms  and  limita- 
tions of  William  Gillibrand's  will.     But  the  mention  of  his  will  is  not  made 
with  that  object.     The  framer  of  the  clause  is  speaking  of  estates  which  would 
or  might  come  to  a  member  of  the  Hawarden  family  from  two  other  families, 
the  Gillibrand 8  and  the  Fazakerleys;'and  in  using  the  words  "  manors,  lands, 
&c.f  devised  by  the  will  of  William  Gillibrand,"  he  merely  describes  the  estate 
by  the  family  from  which  it  comes.    There  was  no  other  mode  in  which  he 
could  do  it  without  obscurity.     The  vice-chancellor  decided  this  case  upon  the 
interpretation  of  the  word  "  devolve,"  and  was  of  opinion  that  the  "  devolu- 
*9121  ti°n"*  8P°^en  of  meant  the  full  unencumbered  possession  of  the  estate, 
J  or  of  that  which  was  a  substitution  for  it.    But  the  meaning  of  the 
words  "  descend"  or  "  devolve"  is  merely  that  if  they  come  according  to  the 
limitation  in  tail  under  William  Gillibrand's  will,  they  will  descend ;  if  they 
vest  in  any  other  way,  they  will  devolve,  as  they  in  fact  did  under  the  settle- 
ment.    Then,  if  the  words  "  devised  by  the  will  of  William  Gillibrand"  be 
merely  a  designation  of  the  property,  the  whole  argument  for  the  plaintiff,  as 
to  this  part  of  the  case,  is  without  foundation.     It  is  said  that  a  clause  of  this 
kind  is  to  be  coustrued  strictly ;  and  that  is  true  where  the  effect  of  the  clause 
is  to  create  a  forfeiture,  as  in  the  case  of  not  taking  the  name  and  arms,  but 
not  so  where  the  object  is  to  prevent  estates  from  centering  in  the  same  person. 
Here  the  estates  devised  by  William  Gillibrand's  will  did  devolve,  according 
to  the  true  sense  of  that  word,  upon  the  plaintiff,  who,  from  the  time  of  Col. 
Fazakerley's  death,  was  tenant  in  tail  male  of  the  premises  devised  by  the  will 
of  the  latter,  so  as  to  be  actually  in  possession,  or  entitled  to  the  rente  and 
profits ;  and  there  was  at  that  time  another  son  of  Thomas  Gillibrand  men- 
tioned in  Col.  Fazakerley's  will  entitled  to  take  under  its  limitations,  viz.,  the 
defendant  Hawarden  Thomas  Fazakerley.     [Den man  C.  J.     Suppose  the 
estate  had  been  sold,  and  the  plaintiff  had  bought  it  again  with  the  money  : 
should  you  call  that  a  devolution  7]    That  case  is  not  contemplated.    It  is 
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enough  to  say  here,  that  the  word  "  devolve"  means  only  the  changing  of  tide 
from  one  person  to  another.  [Par^e  J.  Perhaps  you  would  confine  it  to 
the  passing  of  the  estate  in  a  prescribed  course  of  limitation.  Den  man  C.  J. 
Not  extending  it  to  a  transfer  by  the  mere  act  of  *the  party  himself.  -^0 
Tou  would  not  contend  that  in  any  possible  way  in  which  the  estate  *- 
could  come,  it  would  be  a  devolution  ?]  It  is  not  necessary  to  say  so.  It  is 
urged  for  the  plaintiff,  on  the  ground  of  internal  evidence,  that  the  framer  of 
Col.  Fazakerley 'swill  had  before  him  the  will  of  William  Gillibrand,  and  not  the 
settlement :  but  this  point  is  not  clear  enough,  even  as  to  Gillibrand's  will,  to 
furnish  any  ground  of  argument ;  for  the  clause  in  Col.  Fazakerley's  will, 
which  dispenses  with  taking  the  name,  refers  to  the  case  of  a  party  being 
obliged,  under  forfeiture,  to  take  another  name ;  but  in  Gillibrand's  will,  which 
is  supposed  to  be  there  referred  to,  no  such  forfeiture  is  imposed.  The 
defendants  ask  whether  the  divesting  clause  would  apply,  if  the  estates  had 
come  to  the  plaintiff  so  impaired  as  to  be  of  little  value?  It  would  be  suffi- 
cient to  answer,  that  that  case  has  not  arisen.  The  property  is  in  the  same 
condition,  as  to  incumbrances,  and  the  power  to  charge,  as  in  1804,  when  CoL 
Fazakerley's  will  was  made.  If  a  shirting  clause  could  be  nullified  whenever 
there  was  power  to  create  a  charge,  or  whenever  such  power  had  been  in  any 
degree  enforced,  such  clauses  would  scarcely  ever  be  effectual. 

If  it  is  relied  upon,  as  an  argument  for  the  plaintiff,  that  Col.  Fazakerley 
did  not  know  of  tho  settlement  m  1801,  the  fact  ought  to  be  proved  by  those 
who  would  avail  themselves  of  it.  He  knew  of  William  Gillibrand's  will ;  it 
is  not  likely  that  he  should  have  been  unacquainted  with  the  particulars  of 
the  settlement.  Those  who  drew  Colonel  Fazakerley's  will  with  so  much  care 
would  probably  not  be  uninformed  on  such  a  point.  The  case  does  not  state 
whether  Colonel  Fazakerley  knew  or  did  not  know  the  effect  of  the  settlement; 
but  *he  was  a  party  to  it,  and  the  presumption  is  that  he  had  that  ^^ 
knowledge  :  the  contrary  is  to  be  proved,  not  taken  for  granted.  And,  *• 
independently  of  his  execution  of  the  settlement,  it  is  always  to  be  presumed 
that  a  testator,  at  the  time  of  making  his  will,  knows  the  state  of  the  property 
to  which  its  provisions  relate.  Here  the  court  is  asked  to  presume  the  want  of 
such  knowledge.  If  Colonel  Fazakerley  bad  altogether  left  out  the  words 
referring  to  William  Gillibrand's  will,  it  could  not  have  been  denied  that  he 
contemplated  the  property  as  it  was  then  situated ;  and  the  words  in  question, 
being  merely  words  of   designation,  make    no  difference  in   this  respect. 

£>enman  C.  J.  It  is  extraordinary,  if  Colonel  Fazakerley  knew  the  effect  of 
e  settlement,  that  it  should  not  be  referred  to  in  his  will.]  A  shifting  clause 
like  this  is  understood  to  relate  to  the  property  as  it  stands  at  the  time ;  it  is 
usual  to  insert  such  clauses  without  any  reference  to  the  mode  in  which  the 
property  shall  descend  or  devolve.  And  here,  if  the  shifting  clause  is  sup- 
posed to  have  reference  merely  to  Gillibrand's  will,  it  must  have  been  inopera- 
tive from  the  first,  since  the  estate  tail  limited  by  that  will  was  defeated  by 
the  settlement. 

To  the  question, — whether,  if  the  whole  Gillibrand  property  except  one 
acre  had  been  parted  with  under  the  settlement,  the  plaintiff,  taking  it  so 
impaired,  would  still  forfeit  the  Fazakerley  estates  ? — it  may  be  answered,  that 
the  purchase  monies  would  be  a  part  of  the  Gillibrand  estate,  and  would  go 
to  the  uses  declared  by  the  settlement;  and  therefore  the  difficulty  suggested 
does  not  arise.  [Parke  J.  That  depends  on  the  assumption  that  Colonel 
Fazakerley  was  acquainted  with  the  settlement ;  otherwise  it  could  not  be  said 
that  he  ^contemplated  such  purchase  money  when  speaking  of  the  r*Q15 
estates  devised  by  the  will  of  William  Gillibrand.]  He  must  have  *• 
known  that  they  were  liable  to  be  so  converted,  the  power  to  sell  having  been 
acquired  before  he  made  his  will,  by  the  settlement  to  which  he  was  party. 

As  to  the  objection,  that  the  plaintiff  was  not  entitled  to  'the  rents  and 
profits  within  the  words  of  the  shifting  clause,  when  the  Gillibrand  property 
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devolved  upon  him,  because  he  was  then  a  minor,  it  was  clearly  the  intention 
of  Colonel  Fazakerley,  that  if  the  party  upon  whom  the  Gi  Hi  brand  property 
devolved  was,  in  any  sense,  in  possession  of  the  Fazakerley  estates  at  that  time, 
they  should  go  over.  The  strict  construction  argued  for  on  the  other  side  is 
neither  necessary  nor  borne  out  by  the  context.  On  Colonel  Fazakerley' 8 
death,  the  plaintiff,  though  a  minor,  to«k  a  vested  interest  under  his  will,  and 
was  "  entitled  to  the  rents  and  profits,"  though  not  to  the  full  rents,  which 
were  to  be  received  and  applied  by  the  trustees  as  directed  by  the  will.  The 
very  clause  which  directs  that  application  speaks  of  the  person  "  entitled  to 
the  possession  or  to  the  rents,  issues,  and  profits"  of  the  Fazakerley  estates, 
being  under  the  age  of  twenty-one  years. 

But  the  real  question  is,  whether,  upon  the  other  ground,  the  plaintiff  is  in 
a  situation  to  which  the  shifting  clause  applies.  The  principles  upon  which 
that  question  must  be  determined  are  not  new.  Id  every  such  case,  as  it  is 
laid  down  in  2  Powell  on  Devises,  p.  6,  3d  edit,  by  Jarman,  "  the  courts  will 
*9161  *°°k  at  tne  c»rcum8tance8*  under  which  the  devisor  makes  his  will,  as 

J  the  state  of  his  property,  of  his  family,  and  the  like ;"  they  will  collect 
his  intention  from  these  circumstances,  and,  as  far  as  possible,  give  it  effect. 
Doe  dem.  Long  v.  Laming,  2  Burr.  1100,  is  the  ruling  case  on  that  point. 
The  intention,  which  was  there  said,  P.  1112,  to  be  "  the  pole-star  for  the 
direction  of  devises/'  is  clear  in  the  present  case,  namely,  that  the  Gilli brand 
and  the  Fazakerley  estates  shall  be  kept  distinct,  and  not  centre  in  the  same 
person  :  and  there  is  nothing  in  the  words  used  to  prevent  that  intention  from 
being  accomplished. 

Sir  James  Scarlett,  in  reply.  It  is  not  necessary  to  presume  that  Col. 
Fazakerley  did  not  know  the  effect  of  the  settlement ;  it  is  enough  that  there 
appears  no  certainty  of  his  having  referred  to  it  when  making  his  will.  It  is 
suggested  that  there  is  an  implied  reference  to  the  settlement  in  the  use  of  the 
word  "  devolve."  But  the  Gillibrand  estates  might  "  devolve"  as  well  as 
"  descend"  under  the  will.  During  the  continuance  of  the  estate  tail  thereby 
limited,  they  would  "descend;"  on  failure  of  heirs  in  tail,  they  would 
"  devolve."  It  is  said  that  the  words  "  devised  by  the  will  of  William  Gilli- 
brand" are  merely  a  designation  of  particular  property ;  but,  if  so,  they  cease 
to  apply  when  the  property  is  changed.  If  lands  were  devised  with  a  clause 
of  forfeiture  if  Arundel  Park  and  Castle  should  come  to  the  devisee,  and  the 
Park  and  Castle  were  severed,  and  the  devisee  took  one  only,  the  condition 
would  not  apply.  It  is  answered,  that  in  this  case  the  purchase  money  is  the 
*9171  8ame  t^ing  M  tne  laQd*     That  might  be  so  held  in  *equity ;  but  in  a 

J  court  of  law,  and  in  a  question  on  the  construction  of  a  will,  it  cannot 
be  so  considered,  unless  the  will  were  clearly  so  worded  as  to  make  the  money 
an  equivalent  for  the  land.  Suppose  the  whole  of  the  lands  had  been  sold, 
could  it  then  be  said  that  the  estates  devised  by  the  will  descended  to  or 
devolved  upon  the  devisee  ?  He  might  go  into  a  court  of  equity  and  insist 
upon  the  purchase  money  being  laid  out  according  to  the  trusts  of  the  will ; 
but  it  could  not  be  said  that  the  words  of  the  will,  in  that  case,  still  took  effect 
as  a  dejinitio  loci,  unless  it  be  held  that  such  words  admit  of  an  unlimited 
alteration  in  the  subject-matter.  As  to  the  argument,  that  the  shifting  clause, 
if  it  applied  only  to  Gillibrand's  will,  was  insufficient  from  the  moment  when 
it  was  drawn,  there  is  nothing  so  extraordinary  in  that  circumstance  as  to  call 
for  a  construction  which  is  not  the  natural  one.  It  has  been  observed  that 
the  will  of  William  Gillibrand  contains  no  clause  of  forfeiture  for  omitting  to 
take  the  name  and  Arms  of  that  family,  whereas  the  framer  of  Col.  Fazaker- 
ley's  will  appears  to  have  thought  that  such  forfeiture  was  imposed.  But  it 
might  be  a  question  whether,  upon  such  omission,  the  estate  under  Gilli- 
brand's will  might  not  be  determined,  at  all  events  by  the  heir-at-law;  and,  if 
the  conveyancer  who  drew  Col.  Fazakerley's  will  thought  so,  he  might  not 
unnaturally  insert  the  clause  as  it  now  stands.     Supposing  Col.  Fazakerley  to 
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have  been  cognizant  of  the  settlement,  the  defendants  must  go  farther,  and  say 
that  he  contemplated  and  knew  of  all  the  exchanges  and  alterations  of  the 
property  which  took  place  under  it :  otherwise,  as  soon  as  the  estate  ceased  to 
be  altogether  the  same,  by  a  change  in  any  of  its  parts,  the  divesting  clause 
would  no  longer  apply.  *It  is  said  that  he  must  be  taken  to  have  r*gio 
known  the  situation  of  the  family  affected  by  the  settlement ;  but  there  *• 
is  no  authority  for  presuming  that  a  testator,  having  made  persons  the  objects 
of  his  bounty,  therefore  knows  the  circumstances  of  their  families.  There  can 
be  no  doubt,  on  looking  at  the  whole  of  Ool.  Fazakerley's  will,  that  the  will  of 
William  Gillibrand,  and  not  the  settlement,  was  in  contemplation ;  the  will  is 
manifestly  referred  to  in  the  shifting  clause  as  that  by  which  the  party  forfeit- 
ing  under  the  clause  would  take ;  the  estates  are  spoken  of  as  devised  by  Wil- 
liam Gillibrand  "  to  Thomas  Gillibrand  for  an  estate  in  tail  male :"  and  no 
reference  is  made,  directly  or  otherwise,  to  the  settlement.  As  to  the  last 
point,  it  is  true  that,  in  the  clause  cited  on  the  other  side  from  Col.  Fazaker- 
ley's will,  it  does  appear  to  be  contemplated  that  a  minor  may  be  the  person 
"  entitled  to  the  possession,  or  to  the  rents,  issues,  and  profits"  of  the  Fazaker- 
ley  estates;  but  the  divesting  clause  is  more  emphatically  expressed,  and 
requires  the  person  to  be  tenant  in  tail  male,  &c.,  "so  as  to  be  then  actually 
in  possession  or  entitled  to  the  rents,  issues,  and  profits." 

Cur.  adv.  vult. 

The  following  certificates  were  afterwards  sent : — 

"  This  case  has  been  argued  before  us  and  our  brother  Taunton  by  counsel ; 
and  upon  the  supposition  that,  according  to  the  practice  of  the  Court  of 
Chancery,  monies  produced  by  the  sale  of  settled  estates  under  a  power  of  sale 
and  exchange,  not  yet  actually  invested  in  laud,  are  yet  to  be  considered  as 
actually  so  invested,  we  are  of  opinion  that,  under  the  will  and  codicils  of 
♦the  testator  Samuel  Hawarden  Fazakerley,  the  plaintiff  Henry  Hawar-  f-*qig 
den  Fazakerley  is  now  entitled  in  possession  to  the  estates  thereby  L 
respectively  devised. 

"T.  Dknman. 
J.  Parke. 
J.  Patteson." 

"  This  oase  has  been  argued  before  my  Lord  Chief  Justice  and  my  brothers 
James  Parke,  Patteson,  and  myself,  by  counsel ;  and  upon  the  supposition 
that,  according  to  the  practice  of  the  Court  of  Chancery,  monies  produced  by 
the  sale  of  settled  estates  under  a  power  of  sale  and  exchange,  not  yet  actually 
invested  in  land,  are  yet  to  be  considered  as  actually  so  invested,  I  am  of 
opinion  that,  under  the  will  and  codicils  of  the  testator  Samuel  Hawarden 
Fazakerley,  the  plaintiff  Henry  Hawarden  Fazakerley  is  not  now  entitled  in 
possession  to  the  estates  thereby  respectively  devised. 

"W.  E.  Taunton." 
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*oom  *SHAW  *ad  Another,  Assignees  of  BATLEY,  a  Bankrupt,  v.  Sir 
JZUJ  ROBERT  JOHN  HARVEY,  Knight. 

In  troyer  by  assignees  for  timber,  an  arbitrator  to  whom  the  cause  was  referred,  found 
that  the  bankrupt,  before  bis  bankruptcy,  had  on  behalf  of  an  unnamed  principal 
(the  defendant)  taken  in  exchange  a  quantity  of  timber,  to  be  delivered  free  on  board ; 
and  that  he  had  at  the  same  time  bought  other  timber  of  the  same  party  on  his  own 
account ;  that  the  .timber  was  delivered  to  the  bankrupt,  and  lay,  till  after  the  bank- 
ruptcy, on  a  common,  mixed  with  other  timber  of  the  bankrupt,  and  in  his  actual 
possession ;  that  the  defendant,  after  the  bankruptcy,  but  more  than  two  months 
before  the  commission  issued,  wrote  to  the  vendor,  stating  himself  to  be  the  princi- 
pal, adopting  the  contract  as  to  the  goods  taken  in  exchange  (but  no  others),  and 
directing  that  the  bankrupt  should  not  be  suffered  to  take  them :  and  that  the  vendor 
accepted  him  as  purchaser  acordingly.  The  arbitrator  also  found,  that  before  the 
commencement  of  the  two  months,  the  defendant  had  required  the  bankrupt  to  deliver 
the  timber  belonging  to  him  (the  defendant),  and  that  the  bankrupt  had  proposed  to 
make  up  a  deficiency  in  the  quantity  by  delivering  some  of  his  own  timber :  that  no 
contract  of  sale  was  made  as  to  the  latter,  nor  did  any  thing  further  pass  respecting 
the  timber  till  within  two  months  before  the  commission,  when  the  bankrupt  made  a 
formal  delivery  to  the  defendant  of  part  of  the  sold  and  part  of  the  exchanged  timber, 
lying  on  the  common  as  above  mentioned ;  and  that  the  whole  of  the  timber  belonging 
to  the  defendant  was  in  the  order,  possession,  and  disposition  of  the  bankrupt,  with 
the  consent  of  the  true  owner,  till  after  the  bankruptcy :  Held,  (assuming  that  the 
cenrt  could  review  the  arbitrator's  finding  as  to  the  above  facts,) 

1.  That  he  was  warranted  in  finding  a  delivery  of  the  timber  to  the  bankrupt,  though 
it  was  not  shipped. 

2.  That  the  timber  remained  in  the  bankrupt's  apparent  possession,  with  the  owner's 
consent,  up  to  the  time  of  the  above  delivery. 

8.  That  the  delivery  to  the  defendant,  of  the  timber  belonging  to  the  bankrupt,  was  not 
referable  to  any  contract  protected  by  sect.  81,  of  the  bankrupt  act 

Trover  by  assignees,  for  timber  alleged  to  have  been  the  bankrupt's  pro- 
perty at  the  time  of  his  bankruptcy.  The  cause,  coming  on  for  trial  before 
Lord  Tenterden  G.  J.,  at  the  sittings  in  Middlesex  before  Michaelmas  term 
1830,  was  referred  to  a  gentleman  of  the  bar  as  to  the  amount  of  damages ; 
and  it  was  directed  that  he  should  distinguish  in  his  award  the  value  of  the 
timber  which  was  taken  possession  of  more  than  two  months  before  the  com- 
mission from  that  which  was  taken  possession  of  within  two  months,  and 
should  also  ascertain  in  the  same  manner  the  value  of  any  other  claims  which 
the  plaintiffs  were  entitled  to  enforce  against  the  defendant,  arising  out  of  the 
same  transactions,  but  not  included  in  this  action.  The  arbitrator  having 
*Q911  ma^e  h*8  awara*  on  the  matters  referred,*  with  a  special  finding  of 
-*  facto,  the  plaintiffs  obtained  a  rule  to  show  cause  why  the  postea  should 
not  be  delivered  to  them.  In  Hilary  term  1834  (January  13th),  F.  Pollock, 
Kelly,  and  J.  H.  Lloyd  showed  cause  against  the  rule, (a)  which  was  supported 
by  Sir  James  Scarlett  and  Follett.  The  facts  of  the  case  and  the  principal 
points  discussed  will  sufficiently  appear  from  the  judgment,  which  was  deli- 
vered in  the  same  term  (January  31st)  by 

Ben  man  C.  J.  This  was  an  action  brought  by  the  assignees  of  Richard 
Batley,  a  bankrupt,  against  the  defendant,  to  recover  amongst  other  things  a 
quantity  of  timber.  On  reference  to  a  gentleman  of  the  bar,  the  facts  stated 
on  his  award  are  in  substance  as  follows  : — 

Batley,  being  a  timber  merchant  at  Norwich,  in  April,  1827,  purchased  a 
large  quantity  of  growing  timber  of  Mr.  Henley,  in  Norfolk,  in  his  own  name, 
but  in  reality  as  agent  for  the  defendant,  who  was  a  banker  in  Norwich,  and 
who  furnished  the  money  to  pay  for  the  whole :  that  agency,  however,  was 
concealed  until  the  month  of  May,  1828.  Part  of  the  timber  so  purchased, 
vis.,  350  loads  of  ash  timber,  was  sold  by  Batley  in  his  own  name  to  one 
Langton,  a  timber  merchant  at  Southampton  and  London,  by  contract  dated  the 

(a)  Before  Duimax  C.  J.,  Littlbdalk,  Taunton,  and  Pattkson  Jb. 
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19th  of  December,  1827 ;  and  by  another  contract  of  the  same  date,  Langton 
sold  to  Batley  350  loads  of  oak  timber  then  at  Southampton,  to  be  delivered 
free  on  board ;  these  contracts  were  by  way  of  exchange.  About  the  same 
time  Batley  also  bought  of  Langton  other  timber  for  money.  The  arbitrator 
found  that  *Langton  delivered  to  Batley  all  the  timber  in  pursuance  rtgoo 
of  these  contracts  before  the  29th  of  March,  1828,  and  that  the  timber  *- 
delivered  under  each  contract  was  lying,  up  to  that  time  and  long  afterwards 
(until  the  7th  and  9th  of  June  following,)  on  Netley  Common  near  South- 
ampton, intermixed  with  and  undistinguisnable  from  other  timber  of  Bailey's, 
and  in  the  actual  possession  of  Batley.  We  have  been  pressed  to  decide  that 
the  arbitrator  was  not  warranted  in  this  finding,  because  it  is  not  stated  in 
what  mode  the  timber  was  delivered,  and  because  it  was  obviously  not  delivered 
according  to  the  very  terms  of  the  contract,  which  were  "  free  on  board,(a)" 
whereas  this  timber  was  not  shipped  at  all.  But  we  are  of  opinion  that  the 
finding  of  the  arbitrator  is  conclusive  as  to  the  fact ;  and  that  we  should  not  be 
justified,  from  the  mere  circumstance  of  the  timber  not  having  been  shipped, 
in  deciding  that  it  was  not  delivered  in  pursuance  of  the  contracts,  even  if  we 
were  at  liberty  to  enquire  whether  the  arbitrator  has  drawn  a  right  conclusion 
of  fact.  The  timber  being  so  in  the  possession  of  Batley,  and  clearly  by  the 
consent  of  the  true  owner,  Batley,  on  the  29th  of  March,  1828,  committed  an 
act  of  bankruptcy.  A  commission  of  bankrupt  issued  on  the  29th  of  July, 
1828.  It  is  clear,  therefore,  that  the  timber  would  pass  to  the  assignees  of 
Batley  under  the  seventy-second  section  of  6  G.  4,  c.  16.,  unless  something 
occurred  between  the  29th  of  March  *and  the  29th  of  May,  1828  (this  p*™* 
last  date  being  two  calendar  months  before  the  issuing  of  the  commis-  ■- 
sion),  which  would  operate  to  give  the  defendant,  the  real  owner,  the  benefit 
of  the  eighty-first  section  of  6  G.  4,  c.  16. 

The  award  finds  that  on  the  22d  of  May,  1828,  the  defendant  pressed  Batley 
for  payment  of  his  banking  account,  and  for  delivery  of  the  timber  which 
belonged  to  him ;  that  Batley  on  that  day  proposed  to  one  Blake,  the  agent  of 
the  defendant,  to  deliver  to  him  a  quantity  of  the  timber  lying  at  Southampton, 
which  he  had  bought  on  his  own  account,  in  order  to  make  up  a  deficiency  in  the 
timber  belonging  to  the  defendant,  to  which  proposal  Blake  answered  that  he 
must  consult  the  defendant.  Nothing  was  done  on  this  proposal,  nor  does  it 
appear  whether  it  was  accepted  until  the  2d  of  June  following.  On  the  same 
22d  of  May,  the  defendant  wrote  to  Langton,  informing  him  that  the  contract 
of  exchange,  though  in  Batley*  s  name,  was  in  reality  entered  into  by  him  as 
agent  for  the  defendant;  and  Langton,  by  letter  dated  the  23rd  of  May, 
accepted  the  defendant  as  principal.  On  the  24th  of  May  the  defendant  by 
letter  directed  Langton  not  to  suffer  Batley  to  take  the  timber  under  the  con- 
tract of  exchange,  but  expressly  declined  the  contract  as  to  that  which  was 
purchased  for  money. 

On  the  7th  and  9th  of  June,  Blake,  as  agent  for  the  defendant,  and  one 
Bayley  as  agent  for  Batley,  met  on  Netley  Common,  and  Bayley  marked  and 
delivered  to  Blake  a  large  quantity  of  timber  (being  the  timber  now  in  ques- 
tion,) and  for  which  a  receipt  was  given  in  the  following  terms : — "  Received 
of  Mr.  Bayley  for  R.  Batley  and  Co.,  timber  as  above  stated  for  Sir  *R.  r*Q<>i 
I.  Harvey,  viz.  365  loads.  Southampton,  June  10, 1828.  D.  Blake."  L 
The  award  finds  that  these  loads  of  timber  consisted  partly  of  timber  under 
the  contract  of  exchange,  and  partly  of  timber  under  the  contract  for  money, 
but  that  the  particular  trees  applicable  to  each  contract  could  not  be  distin- 
guished, and  that  all  was  in  the  possession,  order,  and  disposition  of  Batley  up 

(a)  The  note  signed  by  Langton  is  as  follows :— "Sold  Mr.  Richard  Batley  350  loads 
of  good  oak  timber,  to  be  delivered  free  on  board  at  Southampton,  at  4/.  16*.  per  load 
of  fifty  feet  caliper,  from  sixteen  to  thirty-six  caliper  measure  in  each  tree ;  to  be  mea- 
sured, as  it  now  lies,  by  Mr.  Batley  and  Mr.  Langton's  men  according  to  the  custom  of 
the  trade.    The  above  transaction  in  exchange  for  ash  timber.— December  19th,  1827." 


024] 


1  Adolphus  &  Ellis.  425 


to  the  10th  of  June;  and  that  so  much  of  it  as  belonged  to  the  defendant  was 
so  in  his  possession,  order,  and  disposition,  by  the  consent  of  the  defendant, 
the  true  owner ;  and  further,  that  no  contract  of  sale  as  to  so  much  of  that 
timber  as  belonged  to  Batley  existed  prior  to  or  on  the  29th  of  May.  Per- 
haps, strictly  speaking,  these  also  are  conclusions  of  fact  as  to  which  the  court 
is  bound  by  the  finding  of  the  arbitrator;  but  assuming  that  it  is  otherwise, 
we  are  of  opinion  that  the  arbitrator  is  warranted  in  the  conclusions  which  he 
has  drawn. 

As  to  the  timber  which  belonged  to  the  defendant,  it  was  in  the  possession 
of  Batley  by  the  consent  of  the  defendant ;  and  some  act  on  the  part  of  the 
defendant,  as  between  him  and  Batley,  was  necessary  in  order  to  determine 
that  possession  and  that  consent.     The  mere  circumstance  of  acquainting  the 
vendor  (who  had  Ions  before  delivered  the  timber,  and  had  no  remaining  con- 
trol over  it,  though  he  might  be  liable  to  the  charges  of  shipping  it)  that 
Batley  was  merely  agent,  is  not  such  an  act;  for  it  could  not  affect  Batley's 
power  over  the  timber  as  to  other  persons,  or  in  any  way  operate  as  a  taking 
♦9251   P088638*011  °f  th&*  timber  by  the  defendant.(a)     *That  it  did  not 
-»   so  operate,  and  was  not  intended  or  supposed  so  to  operate,  is.  apparent 
from  the  subsequent  formal  delivery,  and  the  receipt  which  was  given.     If 
then  the  possession,  order,  and  disposition  of  this  part  of  the*  timber  continued 
in  Batley,  with  the  consent  of  the  defendant,  till  after  the  29th  of  May,  i.  e. 
till  within  two  months  of  the  issuing  of  the  commission,  it  is  plain  that  nothing 
has  occurred  to  give  the  defendant  the  benefit  of  the  eighty-first  section  of  the 
6  Gr.  4,  c.  16.,  or  to  prevent  the  operation  of  the  seventy-second  section  of  that 
Act,  whatever  might  have  been  the  construction  of  those  sections  under  other 
circumstances.     As  to  the  timber  which  belonged  to  Batley  himself,  it  is  suffi- 
cient to  say  that  no  contract  respecting  it  appears  to  have  existed  on  or  before 
the  29th  of  May,  to  which  the  subsequent  delivery  on  the  10th  of  June  can 
be  referred ;  and,  therefore,  the  eighty-first  section  of  the  act  does  not  apply  to 
.'*9-261         *  timber.    A  small  quantity  of  twenty-two  *loads  of  other  timber  is 
J    mentioned  in  the  award,  as  to  which  there  is  no  dispute. 
Upon  the  whole,  therefore,  we  are  of  opinion  that  this  rule  must  be  made 
absolute  for  delivering  the  postea  to  the  plaintiffs. 

Postea  to  the  plaintiffs. 

(a)  On  this  part  of  the  case,  Kelly y  for  the  defendants,  contended,  that  after  the  pur- 
chase of  the  timber  by  Batley,  Langton,  who,  as  they  maintained,  had  not  delivered  it, 
stood  in  a  similar  situation  to  that  of  a  wharfinger  or  other  intermediate  party  holding 
goods,  of  which  a  transfer  takes  place  while  they  are  in  his  hands ;  in  which  case  it  has 
'been  held,  that  the  mere  fact  of  a  written  order  by  the  vendor  for  the  delivery  of  the 
goods  being  communioated  to  the  wharfinger,  and  assented  to  by  him  (even  though  no 
actual  transfer  be  made  in  his  books,)  passes  the  property  to  the  vendee :  Beacon's 
Bankrupt  Law,  412,  and  the  cases  there  cited  (Lucas  v.  Dorrien,  7  Taunt.  278;  Harman 
v.  Anderson,  2  Camp.  245;  Spear  v.  Travers,  4  Camp.  251) :  and  he  contended  that, 
in  this  case,  for  the  purpose  of  transferring  the  reputed  ownership  of  the  goods  from 
Batley  to  the  defendant,  the  communication  made  by  the  latter  to  Langton  had  an  effect 
analogous  to  that  of  the  communication  to  the  wharfinger  in  the  cases  referred  to.  F. 
Pollock*  on  the  same  side,  cited  Smith  v.  Topping,  5  B.  &  Ad.  674,  as  showing  that  there 
must  be  an  actual  consent  of  the  true  owner,  down  to  the  time  of  the  bankruptcy,  to 
constitute  a  possession,  order,  and  disposition,  within  6  G.  4,  c.  16,  s.  72.  [Taunton,  J, 
There  the  owner  had  given  the  bankrupt  notice  of  his  dissent  before  the  act  of  bank- 
ruptcy] 
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WILLIAM  THORPE  v.  EYRE. 

An  action  between  the  owner  of  land  and  a  party  holding  by  his  permission,  bnt  claim- 
ing to  hold  as  bailiff  and  not  as  tenant,  was  referred  to  an  arbitrator,  who  was  to  say 
what  was  to  be  done  by  the  parties  with  respect  to  the  land.  He  awarded  that  the 
holding  was  as  tenant,  that  the  tenancy  should  cease  on  the  delivery  of  the  award, 
and  that  possession  of  the  land  should  be  delivered  up  to  the  owner  in  one  month  after. 

On  an  issue,  between  the  landlord  and  an  execution  creditor  of  the  tenant,  whether  the 
crops  on  the  land  at  a  certain  time  were  the  property  of  the  party  so  found  to  have 
been  tenant,  the  award  was  held  to  be  admissible  in  evidence  on  the  part  of  the 
landlord. 

Meld  also,  that  the  award  did  not  of  itself  change  the  property. 

Held  further,  that,  if  it  had  determined  the  tenancy,  the  tenant  would  not  have  been 
entitled  to  way-going  crops,  although  there  was  a  custom  of  the  country  that  the 
tenant,  at  the  regular  expiration  of  a  Lady-day  tenancy,  should  have  them,  and 
although  this  tenant  commenced  holding  on  Lady-day. 

Semble,  that  to  make  a  judgment  void  as  being  voluntary  under  the  thirty-second  section 
of  the  Insolvent  Act,  (7  G.  4,  o.  67,)  there  must  be  collusion  between  the  party  suffer- 
ing it  and  the  creditor  recovering  it,  for  the  purpose  of  giving  the  latter  a  preference. 

At  any  rate  the  mere  circumstance  of  the  judgment  being  Buffered  by  default,  does  not 
make  it  void  under  that  section,  if  there  be  a  bond  fide  debt 

This  was  an  action  brought,  by  order  of  this  court,  made  under  the  Inter- 
pleader Act,  1  &  2  W.  4,  c.  58,  to  try  two  issues ;  first,  whether  certain  grow- 
ing crops,  taken  in  execution  on  a  judgment,  recovered  by  default  by  Eyre 
(the  present  defendant)  against  Edward  Thorpe,  were,  at  the  time  of  the 
execution,  the  property  of  Edward  Thorpe,  the  negative  of  which  issue  the 
plaintiff  was  to  maintain ;  secondly,  whether  the  judgment  so  recovered  via 
void  against  William  Thorpe,  (the  present  plaintiff,)  as  assignee  of  the  estate 
and  effects  of  Edward  Thorpe,  under  the  Insolvent  Act,  the  affirmative  of  which 
issue  the  plaintiff  was  to  maintain.  The  case  was  tried  before  Bolland  B.,  at 
the  Aylesbury  Spring  assizes,  1883.     The  facts  appeared  to  be  as  follows:— 

♦The  crops  were  upon  certain  lands,  the  property  of  the  present  pmoT 
plaintiff,  which  Edward  Thorpe  had  occupied  by  his  permission.  The  *- 
plaintiff  having  distrained  upon  Edward  Thorpe,  the  latter  sued  him  in  tres- 
pass. The  plaintiff  justified,  for  rent  in  arrear,  and  Edward  Thorpe  disputed 
the  tenancy,  claiming  in  fact  to  have  been  merely  the  plaintiff's  bailiff:  he 
also  sued  the  plaintiff  for  work  and  labour  as  his  bailiff.  The  now  defendant 
Eyre,  was  attorney  for  Edward  Thorpe  in  those  actions.  The  actions  were 
referred,  by  order  of  Nisi  Prius,  to  an  arbitrator,  who,  by  the  terms  of  the 
same  order,  was  also  to  say  what  was  to  be  done  by  the  parties  with  respect  to 
the  land.  On  the  1st  of  June,  1831,  the  arbitrator  published  his  award, 
whereby,  after  disposing  of  the  two  actions,  and  finding  that  Edward  Thorpe 
was  tenant  to  the  present  plaintiff,  he  ordered  that  the  tenancy  should  cease  on 
the  delivery  of  the  award;  and  that,  within  one  month  from  that  time, 
Edward  Thorpe  should  deliver  up  possession.  William  Thorpe,  the  landlord 
and  present  plaintiff,  took  possession  on  the  4th  of  July,  1831. 

The  present  defendant  Eyre  commenced  an  action  for  work,  labor,  and 
money  expended,  as  an  attorney,  against  Edward  Thorne,  on  the  4th  of  May, 
1831,  and  judgment  by  default  (the  judgment  referred  to  in  the  issue)  was 
signed,  and  a  fi.  fa,  sued  out  in  the  course  of  the  same  month  (Trinity  term, 
1W.  4  ;)  the  fi.  fa.  was  delivered  to  the  sheriff  on  the  6th  of  June,  and  he 
thereupon  seized  the  crops  in  question  on  the  same  day. 

On  the  2d  of  July,  1831,  Edward  Thorpe,  (who  in  June,  1831,  had  been 
rendered  in  execution  in  discharge  of  his  bail  in  another  suit)  petitioned  the 
Insolvent  Debtors'  Court ;  and  on  the  15th  of  September,  1831,  *he  p^g 
was  by  that  court  remanded  for  six  months,  and  ordered  to  be  then  *• 
discharged.  On  the  2d  of  July,  the  day  of  filing  the  petition,  Edward  Thorpe 
assigned  to  the  provisional  assignee ;  William  Thorpe,  the  present  plaintiff, 
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was  afterwards  appointed  assignee,  and  the  provisional  assignee  assigned  to  him 
on  the  6th  of  October,  1831. 

On  the  trial  of  this  cause,  the  plaintiff's  counsel  proposing  to  put  in  evidence 
the  award  made  in  the  two  actions  brought  by  Edward  Thorpe  against  the 
present  plaintiff,  the  defendant's  counsel  contended  that  the  award,  being 
between  the  two  Thorpes  only,  was  not  evidence  as  against  Eyre,  the  present 
defendant;  but  the  learned  judge  overruled  the  objection,  and  admitted  the 
evidence.  Evidence  was  given  for  the  plaintiff,  to  show  that  the  judgment  by 
default  was  voluntary  and  collusive  between  Eyre  and  Edward  Thorpe.  The 
defendant,  to  meet  the  evidence  of  collusion,  proved  the  existence  of  the  debt 
upon  which  the  judgment  was  recovered.  He  also  proved  that  the  custom  of 
the  country  was,  that  the  tenant  was  entitled  to  way-going  crops  upon  the 
regular  expiration  of  a  Lady-day  tenancy,  and  that  Edward  Thorpe's  was  a 
Lady-day  tenancy.  The  learned  judge  told  the  jury,  that  the  award  deter- 
mined the  possession  from  the  time  of  the  delivery,(a)  that  the  property  in 
the  crops  passed  with  the  land,  and  that  the  custom  of  the  country  did  not 
prevent  this.  He  also  directed  them  to  say,  whether  the  judgment  was  volun- 
tary on  the  part  of  Edward  Thorpe,  and  whether  there  was  collusion  between 
*9291  *"m  an<*  ^Tre> or  wnetDer  tne  proceeding  was  bond  foie  *hostile  between 
-*  the  two ;  adding,  that  he  considered  that  the  defendant  Eyre  had  proved 
the  existence  of  the  debt  on  which  the  judgment  was  recovered.  The  jury 
found  for  the  plaintiff  on  both  issues.  The  learned  judge  then  asked  them, 
whether  they  considered  the  judgment  to  be  collusive  and  fraudulent,  to  which 
they  answered  in  the  affirmative.  In  Easter  term,  1833,  the  defendant 
obtained  a  rule,  calling  on  the  plaintiff  to  show  cause  why  a  new  trial  should 
not  be  granted  on  both  issues,  on  the  ground  of  the  admission  of  improper 
evidence,  and  of  misdirection,  and  also  on  the  ground  of  the  verdict  being 
against  evidence.     In  Hilary  term,  1834,  January  23d, 

Bigy*,  Andrews  and  Gunning,  showed  cause. (to)  First,  as  to  the  collusive* 
ness  of  the  judgment.  Edward  Thorpe's  suffering  judgment  by  default  was  a 
voluntary  and  collusive  act,  even  at  common  law,  as  under  stat.  13  Eliz.  c.  5 ; 
and,  if  so,  it  is  void  as  against  the  assignees.  It  is  also  void  by  the  Insolvent 
toon-!  Act,  7  G.  4,  c.  57,  s.  32  ;(c)  for  it  is  a  voluntary  making  over,  *within 
J  three  months  of  the  arrest.  It  will  be  said  that  the  provisions  of  this 
act  should  be  construed  strictly,  on  account  of  the  punishment  imposed  in  s. 
48  ;(d)  but  that  section  and  s.  32,  are  not  co-extensive,  as  to  the  acts  pointed 

(a)  It  seems  to  have  been  assumed  by  both  parties  that  the  delivery  of  the  award 
night  be  considered  as  taking  place  on  the  day  of  the  date. 
(b\  Before  Lord  Dbnman,  C.  J.,  Littledalb,  Taunton,  and  Patteson  Js. 

(c)  Which  enacts,  tbat  if  any  prisoner  who  shall  file  his  or  her  petition  for  his  or  her 
discharge  under  this  act,  shall,  before  or  after  his  or  her  imprisonment,  being  in  insol- 
vent circumstances,  voluntarily  convey,  assign,  transfer,  charge,  deliver  or  make  over 
any  estate  real  or  personal,  security  for  money,  bond,  bill,  note,  money,  property, 
goods,  or  effects  whatsoever,  to  any  creditor  or  creditors,  or  to  any  person  or  persons 
in  trust  for,  or  to  or  for  the  use,  benefit  or  advantage  of  any  creditor  or  creditors,  every 
such  conveyance,  assignment,  transfer,  charge,  delivery  and  making  over,  fhall  be  deemed 
and  18  hereby  declared  to  be  fraudulent  and  void,  as  against  the  provisional  or  other 
assignee  or  assignees  of  such  prisoner  appointed  under  this  act :  Provided  always,  that 
no  such  conveyance,  assignment,  transfer,  charge,  delivery  or  making  over,  shall  be  so 
deemed  fraudulent  and  void,  unless  made  within  three  months  before  the  commence- 
ment of  such  imprisonment,  or  with  the  view  or  intention  by  the  party  so  conveying, 
assigning,  transferring,  charging,  delivering,  or  making  over,  of  petitioning  the  said 
court  for  his  or  her  discharge  from  custody  under  this  act. 

(d)  By  which  it  is  enacted,  that  in  case  it  shall  appear  to  the  court,  fte.  that  such 

prisoner has  fraudulently,  with  intent  of  diminishing  the  sum  to  be  divided 

among  hie  or  her  creditors,  or  of  giving  an  undue  preference  to  any  of  the  said  creditors, 
discharged  or  concealed  any  debt  due  to  or  from  the  said  prisoner,  or  made  away  with, 
charged,  mortgaged  or  concealed  any  part  of  his  or  her  property,  of  what  kind  soever, 
either  before  or  after  the  commencement  of  his  or  her  imprisonment,  then  it  shall  and 
may  be  lawful  for  the  said  court,  &o.  to  adjudge  that  such  prisoner  shall  be  so  dis- 
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at     And,  indeed,  statutes  against  fraud,  though  penal,  are  to  receive  a 
liberal   construction  :  Twyne's  case,  3  Rep.  82.     It  is   true  that  the  statute 
does  not  use  the  word  "judgment;"  but  in  Herbert  v.  Wilcox,  6  Bing.  208, 
a  payment,  though  that  word  does  not  occur,  was  held  to  be  within  s.  32.    A 
warrant  of  attorney,  given  by  a  party  in  contemplation  of  taking  the  benefit 
of  the  Insolvent  Act,  has  been  also  holden  to  be  within  the  same  section : 
Sharpe  v.  Thomas,  6  Bing.  417,  S.  C.  4  M.  &  P.  87.     There  was  quite 
enough  evidence  to  go  to  the  jury ;  and,  if  so,  the  direction  being  correct,  the 
verdict  cannot  be  disturbed.     [The  arguments  here  on  the  weight  of  the 
evidence  are  omitted.]     Secondly,  as  to  the  admissibility  of  the  award.    It  is, 
in  the  first  place,  evidence  *under  both  issues,  as  a  fact  showing  in  mm 
what  circumstances  Edward  Thorpe  was,  at,  and  just  previously  to,  the  *- 
time  of  the  judgment  by  default  at  the  suit  of  Eyre.     It  is  also  evidence  as 
to  the  property,  just  as  any  other  deed  would  be,  which  affected  to  deal  with 
the  land.     It  is  not  necessary,  to  make  such  an  instrument  evidence  on  these 
grounds,  that  both  the  parties  to  the  particular  action  should  be  parties  to  the 
instrument.     Thirdly,  as  to  the  effect  of  the  award  :  it  determined  the  tenancy 
from  the  delivery,  and  revested  the  property  in  the  present  plaintiff.    It  will 
be  argued  that  an  award  is  not  a  surrender,  and  therefore  that  the  property 
was  not  changed ;  and  Hunter  v.  Rice,  15  East,  100,  may  be  cited.    In  that 
case,  an  award  was  offered  by  the  plaintiff  as  evidence  of   his  property  in 
certain  hay ;  and  the  award  had  directed  that  the  hay  should  be  delivered  up 
to  the  plaintiff,  on  his  paying  a  certain  sum,  which  sum  had  been  tendered 
and  refused.     And  it  was  held,  that  this  award  did  not  transfer  the  property. 
But  the  arbitrator,  there,  had  no  power  reserved  to  him  of  saying  specifically 
what  was  to  be  done  with  the  hay ;  and  Lord  Ellenborough   distinguished 
between  property  awarded  to  be  transferred,  and  property  actually  transferred 
by  the  contract  of  the  owner  through  the  medium  of  his  agent.     Now  here, 
Edward  Thorpe  by  his  own  act  had  conferred  upon  the  arbitrator  the  full 
control ;  for  the  arbitrator  was  to  say  what  should  be  done  with    respect  to 
the  land.     Besides,  the  party  who  was  to  deliver  possession,  in  Hunter  v. 
Rice,  15  East,  100,  repudiated  the  award :  here,  Edward  Thorpe  has  let  the 
plaintiff  into  possession.     In  Doe  d.  Morris  v.  Rosser,  3  East,  11,  *an  r*Q$% 
action  of  ejectment  had  been  referred  to  arbitration,  and  the  award  was  *- 
held  to  be  conclusive  in  a  second  action  of   ejectment  between  the  same 
parties.(a)     [Taunton  J.    The  decision  was,  that  the  award  was  conclusive 
as  to  the  right.     Can  your  award  be  more  than  executory  till  the  possession  is 
actually  delivered  up?    Patteson  J.     The  effect  of  the  award  in  Doe  d. 
Morris  v.  Rosser,  3  East,  11,  was,  that  the  land  had  always  been  the  property 
of  the  claimant.     Now  here,  so  far  as  the  possession   during   the  term  is 
ooncerned,  the  property  was,  up  to  the  time  of  making  the  award,  found  to  be 
in  Edward  Thorpe.     Is  there  any  instance  in  which  an  award  has  been  held 
to  transfer  property  ?]     This  award  expressly  determines  the  tenancy ;  whea 
the  tenancy  is  determined,  the  landlord's  property  vests  in  possession.  [Tacit- 
ton  J.     Suppose  Edward  Thorpe  had  mown  and  taken  the  hay  on  the  1st  of 
June ;  could  the  plaintiff  have  brought  trover  ?]     At  all  events  the  case  may 
be  put  as  that  of  a  surrender  by  operation  of  law  determining  the  tenancy,   la 
Thomas  v.  Cook,  2  B.  &  Aid.   11^,(6)  a  surrender  in  law  was  construed  to 
arise  upon  a  landlord's  accepting,  as  his  tenant,  a  party  whom   his  lessee  had 
let  into  possession  as  under-tenant,  the  first  lessee  consenting,  though  nothing 
passed  in  writing.     Walls  v.  Atoheson,  3  Bing.  462,  was  a  similar  decision. 
The  plaintiff  here  could  not  have  sued  Edward  Thorpe  for  use  and  occupation 

charged  and  so  entitled  as  aforesaid,  so  soon  as  he  or  she  shall  have  been  in  custody  at 
the  suit  of  some  one  or  more  of  the  persons,  as  to  whose  debts  and  claims  such  discharge 
is  so  abjudicated,  for  such  period  or  periods,  not  exceeding  three  jean  in  the  whole,  at 
the  said  court,  4c  shall  direct 
(a)  See  Whitehead  v.  TattersaU,  ante,  491.      (6)  And  see  B»  ••  Banbury,  ante,  186. 
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after  the  delivery  of  the  award :  the  whole  transaction  between  the  parties 
ultimately  amounts  to  a  surrender ;  and  the  only  question  is  as  to  the  date. 
*9331  ®a  l^e  delivery  of  the  award  Edward  Thorpe  *oeaaed  to  be  tenant,  and 
-*  became  bailiff.  Lastly,  as  to  the  claim  of  the  emblements:  the 
custom  shows  only  a  right  to  the  crops  on  the  regular  expiration  of  the  tenancy 
at  Lady-day.  This  case  is  not  within  the  custom,  which  would  not  have  given 
emblements  to  Edward  Thorpe  if  he  had  actually  surrendered  at  Lady-day. 
Emblements  are  given  only  where  the  tenancy  determines  by  the  act  of  God, 
or  of  a  third  person ;  the  act  of  a  third  person  means  only  the  act  of  one  over 
whom  the  party  has  no  control ;  and  the  rule  properly  applies  where  the  loss 
of  the  possession  could  not  be  foreseen  or  guarded  against.  Thus,  if  a  parson 
let  land  for  a  year  without  confirmation,  and  die  within  the  year,  the  lessee 
shall  have  emblements ;  but  if  the  parson  lose  his  benefice  by  misconduct,  he 
himself  shall  have  no  emblements.  [Taunton  J.  This  is  a  question  of 
way-going  crops  under  a  custom ;  it  is  quite  a  different  matter  from  emble- 
ments, which  are  by  common  law :  Com.  Dig.  Biens.  G.  2.  Patteson  J. 
It  might  be  argued  that,  although  the  custom  might  not  in  itself  give  the 
crops  to  Edward  Thorpe,  yet  it  might  furnish  an  inference  that  the  arbitrator's 
intention  (he  not  declaring  the  contrary)  was,  that  the  tenant  should  not  lose 
the  crops  to  which  he  would  have  been  entitled  under  the  custom.] 

The  Defendant  in  person,  in  support  of  the  rule.     First,  as  to  the  direction 

of    the  learned  judge.     The  jury  may  have  been  led  to  suppose  that  if 

Edward  Thorpe  did  not  resist  the  judgment,  it  was  voluntary  and  collusive ; 

on  which  principle  every  judgment  by*default  would  be  collusive.     But  since 

there  was  a  debt  proved,  as  the  learned  judge  himself    pointed  out,   the 

*Q341   Proceea^ng  to  recover  it  must  be  held  to  do  adverse.     *The  doctrine  of 

-*   fraudulent  preference  does  not  apply  to  the  thirty-second  section  of  the 

Insolvent  Act,  and  that  section  is  inapplicable  in  all  cases  where  the  debtor  has 

been  simply  passive.     It  does  not  even  contain  the  provision,  which  is  found 

in  the  Bankrupt  Act,  6  G.  4,  c.  16,  s.  3,  as  to  procuring  goods  to  be  taken  in 

execution.     The  safest  guide  in  doubtful  cases  is  the  wording  of  the  act :  and 

besides,  this  statute  may  be  considered  as  depriving  the  subject  of  his  rights, 

in  derogation  of  the  common  law ;  and,  if  so,  it  should  be  construed  strictly, 

as  was  admitted  by  Lord  Tenterden  in  Cockburn  v.  Harvey,  2  B.  &  Ad.  800. 

At  common  law  the  debtor  might  have  given  a  warrant  of  attorney  for  this 

debt.     The   judgment  cannot,  in  itself,  be  considered  as  tantamount  to  a 

transfer  by  the  party  against  whom  it  is  recovered.     It  was  held  in  Sir  Gerrard 

Fleetwood's  case,  8  Rep.  171,  a.,(a)  that  a  bond  fide  sale  of  chattels  is  good 

after  judgment  and  before  execution.     A   judgment  creditor  must  take  out 

execution  before  he  is  entitled  to  redeem  a  mortgage ;  Shirley  v.  Watts,  3 

Atk.  200;  and  Angel  v.  Draper,  1  Vera.  399,  and  Brace  v.  The  Duchess  of 

Marlborough,  2  P.  W.  491,  (second  point),  go  to  establish  a  similar  principle, 

namely,  that  the  court  will  not  treat  a  judgment,  not  followed  by  execution,  as 

a  conveyance  of  the  property.    In  Doe  dem.  Wigan  v.  Jones,  10  B.  &  0. 468, 

it  was  said,  that  a  judgment  was  not  an  act  done  by  the  party  against  whom 

it  was  recovered,  but  was  a  proceeding  in  invitum,  and  therefore  might  be 

defeated  by  the  subsequent  execution  of  a  previously  granted  power,  though 

*oofVl   the  party  executing  was  the  party  *who  had  suffered  the  judgment. 

^dDJ    Sharpe  v.  Thomas,  6  Bing.  417,  S.  0.  4  M.  &  P.  87,  does  not  militate 

against  this  principle,  for  there  the  party  had  not  been  merely  passive ;  he  had 

executed  a  warrant  of  attorney.    It  has  been  held  that  a  transfer  made  under 

apprehension  of  arrest  is  not  voluntary  within  the  thirty-second  section  of  the 

Insolvent  Act ;  Gorbould  v.   Broadburst,  1  M.  &  Rob.  189 :  and  that  case 

shows  that  the  word  "voluntary"  is  to  be  interpreted  as  in  the  Bankrupt 

Act.     Now,  under  the  Bankrupt  Act,  it  is  held  that  a  fresh   consideration 

(a)  See  2  SugcLVen.  &  Pur.  ch.  xri.  s.  4,  p.  199.  (9th  sd.  1884.) 
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prevent*  a  payment  from  being  voluntary :  Hunt  v.  Mortimer,  10  B.  &  C.  44, 
Arnell  v.  Bean,  8  Bing.  87.  But  here  the  debt,  which  was  established,  was 
in  the  nature  of  a  new  consideration  for  the  judgment.  [He  then  proceeded 
to  argue  this'  from  the  facts.]  It  is  only  where  there  is  no  new  contract  pro- 
ducing the  transfer,  &c.,  that  the  intention  of  the  bankrupt  is  material.  The 
learned  judge  ought  to  have  defined  the  meaning  of  "  voluntary  "  to  the  jury. 
Their  merely  submitting  to  the  judgment  is  not  a  fraud  within  stat.  13  Eliz.c. 
5 ;  Holbird  v.  Anderson,  5  T.  R.  235.  [Patteson  J.  No  doubt  a  man, 
independently  of  the  Bankrupt  and  Insolvent  Act,  is  entitled  to  prefer  one 
creditor  to  another.] 

Secondly,  as  to  the  evidence.  Fraud  is  not  to  be  presumed ;  but  there 
should  be  distinct  evidence  of  fraudulent  intention,  as  was  laid  down  by  Bur- 
rough  J.  in  Flook  v.  Jones,  12  Moore,  112,  where  the  question  was  whether 
bankruptcy  had  been  contemplated.  [The  arguments  upon  the  facts  here  are 
omitted.] 

♦Then  as  to  the  award.  A  stranger  cannot  be  estopped  by  the  award ;  m** 
Kex  v.  Cheadle,  3  B.  &  Ad.  833,  Rex  v.  Cotton,  3  Campb.  444.  And  if  "-  . 
it  is  said  that  this  award  estops  the  present  defendant,  as  claiming  under  or  through 
Edward  Thorpe,  it  may  be  answered  that  all  estoppels  must  be  certain  to 
every  intent,  and  must  not  be  taken  by  argument  or  inference :  Co.  Lit 
852,  &.  Neither  could  this  award  if  admissible  as  against  the  present 
defendant,  determine  the  tenancy;  Hunter  v.  Rice,  15  East.  100.  The  order 
of  nisi  prius  directed  the  arbitrator  to  say  what  was  to  be  done  by  the  parties ; 
he  could  not  do  any  act  himself,  such,  as  the  determination  of  the  tenancy 
would  be.  It  has  been  denied  that  Edward  Thorpe  would  have  been  liable  to 
the  present  plaintiff  in  an  action  for  use  and  occupation  after  the  delivery  of 
the  award ;  but  in  fact  he  would  have  been  so  liable.  The  argument  on  the 
other  side  would  make  him  liable  as  a  trespasser.  This  award  cannot,  as  has 
been  argued,  operate  as  a  surrender  in  law ;  the  transaction  has  none  of  the 
circumstances  essential  to  such  a  construction.  The  property,  at  common  law, 
would  have  been  bound  by  the  teste  of  the  fi.  fa. :  Anonymous  Case  in  Cro. 
Eliz.,  Cro.  Eliz.  174.(a)  The  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  16,  does 
indeed  enact,  that  the  property  shall  be  bound  only  from  the  time  of  the  deli- 
very of  the  writ ;  but,  t>y  the  preamble  to  the  fifteenth  section,  it  appears  that 
this  was  intended  merely  as  a  protection  to  bond  fide  purchasers  for  valuable 
♦consideration,  which  the  present  plaintiff  can  scarcely  be  said  to  be  by  r*§vi 
virtue  of  the  award.  Now  the  writ  was  tested  before  the  date  of  the  *- 
award.  At  any  rate,  Edward  Thorpe  was  entitled  to  emblements,  for  he  can- 
not be  said  to  have  determined  the  tenancy  himself,  according  to  the  authori- 
ties; Bulwer  v.  Bulwer,  2  B.  &  Aid.  470;  1  Roll.  Abr.  726,  Emblements, 
A.  pi.  7 ;  Davis  v.  Eyton,  7  Bing.  154.  It  is  very  improbable,  besides,  that 
the  arbitrator  should  have  meant  to  deprive  Edward  Thorpe  of  the  customary 
way-going  crops,  to  which  he  would  have  been  entitled  if  he  had  gone  out 
regularly  at  Lady-day.  Cur.  adv.  vult 

Lord  Denman  C.  J.  delivered  judgment  in  the  same  term!  January  27th,  u 
follows : — 

This  case,  which  was  tried  before  Bolland  B.  at  the  assizes  for  Buckingham- 
shire, arose  out  of  proceedings  under  the  Interpleader  Act.  The  court  directed 
two  issues ;  first,  whether  certain  growing  crops  taken  in  execution  by  the 
defendant  in  an  action  against  one  Edward  Thorpe  were  his  property ;  secondly, 
whether  the  judgment  and  execution  were  void  against  the  plaintiff,  as  assignee 
of  Edward  Thorpe  under  the  Insolvent  Act  of  7  6.  4.  The  verdict  was  for 
the  plaintiff  on  both  issues,  finding  that  the  goods  did  not  belong  to  Edward 
Thorpe,  and  that  the  judgment  and  execution  were  void  as  against  the  plain- 
tiff.    The  defendant  moved  for  a  new  trial,  complaining  that  the  verdict  was 

(a)  8ee  the  cases  cited  in  Payne  v.  Drew,  4  East,  628 ;  and  note  (i)  to  Whitley  v. 
Lane,  I  Saund.  219/.    Sugden's  Vend.  &  Pur.  ch.  xvL  a.  4,  p.  19&  (9th  ad.  1834.) 
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against  evidence  on  the  latter  issue,  and  that  an  award  between  the  two 

tgngl  Thorpes  was  improperly  received  in  ^evidence  against  this  defendant, 

J  and  that  the  verdict  proceeded  on  a  misdirection  as  to  the  law  on  both. 

Whether  the  property  belonged  to  the  plaintiff  or  to  Edward  Thorpe,  mainly 
depended  on  the  effect  to  be  given  to  that  award  made  in  an  action  between 
Edward  Thorpe  and  the  plaintiff.  Edward  Thorpe  had  held  a  farm,  the  pro- 
perty of  the  plaintiff,  as  a  Lady-day  tenant,  in  a  country  where  the  custom  of 
way-going  crops  prevailed  on  the  regular  expiration  of  a  Lady-day  tenancy. 

We  have  no  doubt  that  the  award  was  admissible  in  evidence;  and  we  think 
the  custom  had  no  operation  in  the  case  of  a  tenancy  so  determined. 

The  award  made  on  the  1st  of  June,  ordered  that  Edward  Thorpe's  tenancy 
should  cease  at  the  delivery  of  the  award,  but  that  he  should  give  up  the  farm 
a  month  after  that  period.  The  plaintiff  had  argue^  at  the  trial  that  the  pro- 
perty was  changed  by  the  award,  and  the  learned  judge  appears  so  to  have 
directed  the  jury.  We  think  that  the  award  could  not  of  itself  change  the 
property. 

The  plaintiff  at  the  trial  endeavored  to  maintain  his  issue  that  the  judgment 
was  void,  by  evidence  that  it  was  voluntary  within  the  thirty-second  section  of 
the  Insolvent  Act.  But  as  that  section  speaks  only  of  acts  done  by  the  debtor, 
we  are  strongly  inclined  to  think  that  it  cannot  apply  to  a  judgment,  without 
clear  proof  at  least  that  the  insolvent  had  acted  in  collusion  with  the  creditor 
in  his  obtaining  the  judgment,  for  the  purpose  of  giving  him  a  preference  over 
other  creditors ;  and  we  collect  from  the  defendant's  statement  that  the  learned 
♦9391  ^>aTon  w  instructed  the  jury ;  but  on  reading  his  *report,  we  appre- 
J  hend  that  the  jury  had  no  sufficient  evidence  to  support  their  finding. 

We  therefore  think  it  desirable  that  both  these  issues  should  be  submitted 
to  another  jury.  Rule  absolute  for  a  new  trial. 
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ACTION. 

What  new  cant e  of,  in  counts  added  nnder 

Judge's  order.     Order  of  Judge,  1 
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ADJOURNMENT. 
Of  Vestry,  when  it  may  be.     Veetru,         3 
ADMINISTRATOR. 
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ADVERSE  POSSESSION. 
What  available  as,  in  ejectment.    Poeeet- 
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AFFIDAVIT. 
Effect  of  erasure  in  jurat 
AGENT. 


1.  When  aet  of  agent  abroad  transfers  appa- 
rent possession.     Bankrupt,  ii.  3 

2.  When  letters  to  agent  are  evidence  against 
third  parties.    Bankrupt,  ii.  3 

8.  What  evidenee  flies  a  corporation  with  the 
tortious  acts  of  its  agent.     Corporation, 

AGREEMENT. 

1.  What  joint,  and  what  several. 

By  a  memorandum  of  agreement  between 
the  trustees  of  a  turnpike-road  and  N.,  the 
trustees  agreed  to  let,  and  N.  to  take*  the 
tolls  for  a  year,  at  a  certain  rent ;  and  N., 
as  renter  of  the  tolls,  and  D.,  as  his  surety, 
sere  rally  promised  the  trustees  that  N. 
should  pay  the  rent  at  the  appointed  times, 
and  perform  certain  conditions  annexed  to 
the  agreement: 

Held,  that  the  contract  was  several,  and 
not  joint,  and  that  the  trustees  could  not 
sue  the  parties  jointly  for  arrears  of  the 
rent.     Lee  v.  Nixon,  201 

2.  Interpretation  of. 

A  debtor  gave  a  cognovit  for  the  payment 
•f  bis   debt  by  instalments  of  bl.,  with  a 
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proviso,  that  on  default  made  in  paying  any 
instalment,  judgment  might  be  signed  and 
execution  issue  for  the  whole.  By  agree- 
ment of  even  date  with  the  cognovit,  a  third 
party  undertook  that,  within  seven  days 
after  any  notice  given  to  him  for  that  pur- 
pose, the  debtor  should  attend  at  a  certain 
place,  so  that,  in  ease  of  any  of  the  instal- 
ments not  being  previously  discharged,  a 
co.  ecu,  to  be  issued  on  the  judgment  to  be 
entered  up  on  the  cognovit,  might  be  duly 
executed;  and  in  default  of  the  debtor's 
appearing  at  the  time  and  place  stipulated, 
the  surety  undertook  to  pay  the  debt  and 
eosts.  The  first  instalment  being  unpaid, 
and  notice  given,  the  debtor  appeared  at 
the  proper  time  and  plaee,  but  was  dismiss- 
ed on  promising  to  pay  the  bL  in  a  few  days, 
which  he  did : 

Held,  that  the  agreement  of  the  surety 
was  satisfied  by  his  having  once  rendered 
the  debtor  to  be  taken  in  execution  on  the 
cognovit ;  and  that  he  was  not  bound  to 
produce  him  again  upon  notice,  on  default 
as  to  a  subsequent  instalment.  Turner  v. 
Pyne,  84 

To  repair.     Landlord  and  Tenant,  ] 

,  How  far  agreement  of  executor  de  eon  tort 
binding  on  him.  Executor  and  Adminietra- 
tor,  4 

What  rescinds  contract.  Hiring,  3.  At- 
etmpeit,  IV.  1 

,  When  one  contract  arises  upon  rescinding 
another. 

Defendant  agreed  with  plaintiff's  father 
to  receive  plaintiff  (who  was  a  minor)  into 
bis  fervice  on  trial,  and  to  take  him  as  ap- 
prentice if  approved  of.  Plaintiff  went 
into  the  service,  and  worked  for  defendant 
nearly  two  years.  After  several  applications 
made  during  that  time  by  the  father,  defend- 
ant told  the  father  that  plaintiff  should 
serve  out  the  two  years,  and  then  be  bound, 
the  father  paying  defendant  10/.  This  was 
agreed  to;  bnt  defendant  shortly  after 
quarrelled  with  plaintiff,  and  told  him  to  go 
home  about  his  burinoss.  Plaintiff  went 
home;  and  on  the  father  applying  to  de- 
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fendant  for  mo  explanation,  the  latter  told 
him  to  go  and  do  his  wont.  The  father 
then  caused  a  letter  to  he  written  to  defend- 
ant by  his  attorney,  requiring  him  either  to 
take  plaintiff  aa  his  apprentice,  or  recom- 
pense him  for  his  work ;  but  no  satisfactory 
answer  was  given,  and  plaintiff,  by  his  next 
friend,  brought  an  action  to  recover  com- 
pensation for  his  services. 

The  judge  put  it  to  the  jury,  on  these 
facts,  whether  or  not  the  defendant's  con- 
duct was  suoh  as  warranted  the  father  in 
considering  the  contract  for  an  apprentice- 
ship as  rescinded ;  and  he  further  stated, 
that  if  they  thought  it  was,  they  were  to 
give  plaintiff  suoh  compensation  for  his 
work  as  they  thought  proper.  The  jury 
found  a  verdict  for  the  plaintiff,  with  dama- 
ges by  way  of  compensation  for  his  servi- 
ces. 

Held,  that  the  direction  was  right,  and 
the  verdict  not  to  be  disturbed.  Phillip*  v. 
Jones,  333 

7.  Effect  of  bankruptcy  on  contract  of  hiring, 
Hiring,  3 

6.  What  questions  may  be  put  respecting  an 
agreement  in  writing,  not  produced.  Evi- 
dence, V.  4 

AMENDMENT. 

1.  At  Nisi  Prius,  under  st.  3  4  4  W.  4,  e.  42. 

1.  Declaration  stated  that  the  defendants 
In  consideration  that  the  plaintiffs  would 
supply  B.  with  beer,  undertook  and  pro- 
mised the  plaintiffs  to  pay  them  the  amount 
of  the  beer  so  supplied.  Another  count 
stated  an  undertaking,  on  the  same  consi- 
deration, to  be  accountable  and  to  pay,  Ac. 
The  proof  was,  that  the  defendants  (by  let- 
ter) undertook  to  guarantee  to  the  plaintiffs 
the  amount  supplied. 

Held,  that  under  3  A  4  W.  4,  c  42,  s.  23,  the 
judge  at  Nisi  Prius  might  amend  the  record 
by  substituting  the  word  "  guarantee"  for 
"  pay"  in  the  first  count    Banbury  v.  Ella, 

61 

2.  Whether  to  be  discussed  in  bank.    Eject- 

3.  Of  particulars  of  demand.  Assumpeit,  HI. 
II.  Of  oo.  sou  Arrest,  2 
IIL    Upon  error,  of  judgment  of  inferior 

court.  Certificate.  Inferior  Court,  II.  1 
IV.  Of  warrant  of  committal,  under  st.  3  &  4 
W.  4,  e.  63.    Statute,  L  35 

ANCIENT  BUILDINGS. 

See  Cask,  Actios  oh. 
ANCIENT  DEMESNE. 
Exemption  of  tenants  in  ancient  demesne 
from  tolls.     Toll,  3 

ANNUITY. 

1.  When  presumed  to  be  usurious.     Usury. 

2.  When  it  shows  a  charge  on  a  benefice. 
Statute,  L  2 

3.  When  rateable  to  the  poor.    Poor,  L        1 

4.  When  annuitant  must  make  demand  before 
entry. 

Lands  were  devised  in  fee,  charged  with 
an  annuity;  and  power  was  given  to  the 
annuitant  to  distrain,  if  the  annuity  were  in 
arrear  for  twenty  days  after  the  day  of  pay- 
ment, being  lawfully  demanded;  power  was 
also  given,  if  it  should  be  in  arrear  for  forty 


days,  to  enter  and  enjoy  the  lands,  and  to 
take  the  profits,  until  the  annuitant  should 
be  thereby  paid  and  satisfied  all  the  arrears, 
with  all  costs,  or  until  the  person  entitled 
to  immediate  possession  should  pay  all  the 
arrears  and  costs :  Held,  that  upon  the  an- 
nuity being  forty  days  in  arrear,  the  annui- 
tant might  bring  ejectment,  without  making 
any  demand.    Doe  d.  Bias*  v.  HoneUy, 

APPARENT  OWNERSHIP. 

1.  By  bankrupt.    Bankrupt,  II. 

2.  By  insolvent  debtor.    Statute,  1.  27.  (1.) 

APPEAL. 
1.  Against  award  under  inclosure  act,  when 
to  be  made. 

An  inclosure  act  directed,  that  the  com- 
missioner thereby  appointed  should  by  his 
award,  or  by  eome  previous  writing  to  be 
annexed  thereto,  ascertain  the  quantity  of 
wheat  equal  to  the  annual  value  of  the 
tithes  in  the  parish  of  W.,  and  should  after- 
wards determine  the  value  of  such  wheat » 
money,  and  charge  and  apportion  the 
amount  on  the  lands  and  tenements  in  W., 
which  sum  was  to  be  paid  to  the  rector 
quarterly,  the  first  payment  to  be  on  the 
25th  of  Maroh  next  after  the  execution  of 
the  award,  or  such  earlier  day  as  the  com- 
missioner by  his  award  or  by  inch  preeiomi 
writing  should  appoint ;  and  the  tithes  were 
to  oease  from  the  apportionment  of  such  rent, 
or  at  suoh  other  time  aa  the  commissioner 
by  any  writing  should  appoint.  The  set 
also  directed,  that  if  any  person  should 
think  himself  aggrieved  by  any  thing  dose 
in  pursuance  thereof,  he  might  appeal  to 
the  sessions  within  four  calendar  stoat** 
next  after  the  cause  of  complaint  should  hate 
arisen. 

The  commissioner,  by  writing,  dated  3d 
October,  1832,  fixed  the  corn  rent  in  the 
proportions  stated  in  a  schedule  which  was 
annexed,  and  appointed  the  payments  to 
begin  from  25th  December  then  next,  and  the 
tithes  to  cease  from  the  29th  of  September 
then  last.  His  award  was  not  made  till 
January  1833.  The  rector  appealed  at  the 
Easter  sessions,  April  9th,  1833,  on  the 
ground  that  his  equivalent  for  the  uthrt 
was  assessed  too  low : 

Held,  that  the  previous  writing  of  the 
commissioner  was  operative  before  the 
making  of  the  award;  that  the  cause  of  the 
complaint  arose  on  the  execution  of  such 
writing,  and,  therefore,  that  the  appeal  was 
too  late.     The  King  v.  /Toeholds,  245 

See  Notice,  3. 

2.  How  far  right  of  appeal  against  poor  rats 
supersedes  replevin  for  distress  for  the  rate. 
Distress,  3. 

3.  Mandamus  to  quarter  sessions  to  hear  ap- 
peal. 

Where  the  quarter  sessions  have  dis- 
missed an  appeal  upon  a  point  of  practice, 
subject  to  a  oase,  which  the  applicants  for 
the  case  have  not  brought  up,  this  Court 
will  not,  at  their  instance,  grant  a  manda- 
mus to  enter  continuances  and  hear  the  ap- 
peal. The  King  v.  The  Justices  of  the  West 
Riding  (  Warmsworth  w.  Donua*ter\        6K 

4.  Appeal  against  decree  in  chancery. 

Defendant  gave  a  oognovit,  not  to  be  en- 
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forced  "  until  after  the  final  hearing  of  a 
chancery  rait  instituted  by  the  defendant 
against  the  -plaintiff,  and  the  final  decree 
or  order  to  be  pronounced  thereon :"  and  in 
the  event  of  the  decree  being  in  favour  of 
plaintiff,  judgment  was  to  be  entered  up  in 
accordance  with  the  decree,  and  the  defen- 
dant waa  not  to  impede  the  judgment  by 
proceedings  at  law  or  equity,  except  as 
aforesaid.  The  decree  having  been  given 
in  favour  of  plaintiff,  defendant  appealed : 
Held,  that  judgment  could  not  be  entered 
upon  the  cognovit  till  the  appeal  was  deter- 
mined.    Jonee  v.  Reynold*.  384 

APPOINTMENT. 

1.  What  is  execution  of  power  of  appoint- 
ment    Power,  1.     Copyhold,  1. 

2.  Limitation  of  uses  of  surrender  of  copyhold 
to  appointment.     Copyhold,  1. 

APPRENTICE. 

1.  Settlement  by  apprenticeship.    Poor,  V. 

2.  Effect  of  rescinding  contract  of  apprentice- 
ship.   Agreement,  6. 

APPUETENANT. 

When  free  warren  shall  be.     Warren. 

ARBITRATOR. 

1.  When  directors  of  savings  bank  must  ap- 
point arbitrator.    Saving*  Bank,  1,  2. 

2.  Effect  of  award. 

An  action  between  the  owner  of  land  and 
n  party  holding  by  his  permission,  but 
claiming  to  hold  as  bailiff,  and  not  as  tenant, 
was  referred  to  an  arbitrator,  who  was  to 
any  what  was  to  be  done  by  the  parties  with 
respect  to  the  land.  He  awarded  that  the 
holding  was  as  tenant  that  the  tenancy 
should  cease  on  the  delivery  of  the  award, 
and  that  possession  of  the  land  should  be 
delivered  up  to  the  owner  in  one  month 
after. 

On  an  issue  between  the  landlord  and  an 
execution  creditor  of  the  tenant,  whether 
the  crops  on  the  land  at  a  certain  time  were 
the  property  of  the  party  so  found  to  have 
been  tenant,  the  award  was  held  to  be 
admissible  in  evidence  on  the  part  of  the 
landlord. 

Held  also,  that  the  award  did  not  of  itself 
change  the  property : 

Held  further,  that  if  it  had  determined 
the  tenancy,  the  tenant  would  not  have 
been  entitled  to  way-going  crops,  although 
there  was  a  custom  of  the  oountry  that  the 
tenant,  at  the  regular  expiration  of  a  Lady- 
day  tenancy,  should  have  them,  and 
although  the  tenant  commenced  holding 
on  Lady-day.     Thorpe  v.  Eyre,  926 

3.  How  far  award  the  evidenoe  in  subsequent 
proceedings.    Ante,  2.    Poet,  4. 

4.  How  far  award  conclusive  as  to  damages, 
when  action  is  not  on  the  award. 

Covenantor  and  covenantee  submitted  the 
amount  of  damages  acoruing  from  a  breach 
of  covenant,  to  an  arbitrator :  Held,  that 
in  an  action  on  the  covenant,  the  arbitrator's 
award  was  conclusive  as  to  the  amount  of 
damages,  unless  the  award  itself  could  be 
impeached.     Whitehead  v.  TattereaU,     491 

ARRB8T. 

1.  Consequence  of  irregularity  after  arrest. 


Where  plaintiff  arrests  defendant  on  a 
eapias  in  an  action  on  promises,  and 
declares  in  covenant,  the  court,  sinoe  the 
act  2  W.  4,  o.  89,  will  set  aside  the  de- 
claration, but  will  not  discharge  the  bail, 
Wardr.  Tummon,  619 

2.  Discharge  from  arrest  for  variance  between 
judgment  and  process. 

Plaintiff  having  recovered  88/.,  arrested 
the  defendant  on  a  ca.  so.  for  342.  The 
court  refused  to  discharge  the  defendant  out 
of  custody,  and  allowed  the  prooess  to  be 
amended  by  inserting  the  true  sum,  it  not 
being  shown  that  the  variance  was  inten- 
tional, or  that  the  defendant  was  damnified. 
McCormark  v.  Melton,  331 

3.  Discharge  from  arrest  for  variance  between 
capias  and  copy. 

The  copy  of  a  cspias  delivered  to  a  party 
arrested,  under  2  W.  4,  o.  39,  s.  4,  is  insuffi- 
cient, if  any  word  be  so  written  as  to  vary 
from  the  original  in  sense  or  sound. 

As  if  Hiddesex  be  written  for  Middlesex. 
Bodgkineon  v.  Hodgkineon,  633 

4.  Discharge  from  arrest  under  stat  48  G.  3. 
e.  123.    Statute  I.  16. 

6.  Privilege  from  arrest. 

A  defendant  who  has  been  in  custody  on 
a  charge  of  felony,  and  is  acquitted  and 
discharged,  is  not  privileged  from  arrest 
on  his  return  home  :  and  the  court  will  not 
relieve  him  from  such  arrest,  if  it  does  not 
appear  that  his  apprehension  on  the  oriminal 
charge  was  a  contrivance  to  get  him  into 
custody  on  the  oivil  suit.  Goodwin  v.  Lor- 
don,  378 

ARREST  OF  JUDGMENT. 
See  Judgment,  1. 

ASSAULT. 
Discharge   of  person   in  execution  for 
damages  in  action  of  assault    Statute,  L 
16. 

ASSIGNEE. 

1.  Of  bankrupt    Bankrupt. 

2.  Of  insolvent  debtor.    Statute,  L  27. 

3.  Of  copyright  of  dramatio  pieces,  who  shall 
be.     Statute,  I.  33. 

4.  Of  reversion,  when  liable  for  nuisance. 
Nuieance,  1 

ASSIGNMENT. 

1.  What  assignment  is  act  of  bankruptcy. 
Bankrupt,  L. 

2.  What  assignment  destroys  reputed  owner- 
ship of  bankrupt     Bankrupt,  II.  1,  2,  3,  4. 

3.  What  assignment  destroys  reputed  owner- 
ship of  insolvent  debtor.    Statute,  L  27.(1; 

ASSUMPSIT. 

L  What  shall  raise  assumpsit     Overeeer,  2. 

IL  What  a  good  consideration. 

Where  an  action  has  been  commenced  for 
an  unliquidated  demand,  payment  by  the 
defendant  of  an  agreed  sum  in  discharge  of 
suoh  demand,  is  a  good  consideration  for  a 
promise  by  the  plaintiff  to  stay  proceedings 
and  pay  his  own  costs. 

And  per  Littledaie  J.,  even  in  the  ease  of 
a  liquidated  demand,  the  same  promise 
made  in  consideration  of  the  payment  of 
such  demand,  may  be  enforced  in  an  action 
of  assumpsit  where  the  agreement  has  been 
such  that  the  court  would  stay  proceedings 
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if  the  plaintiff  attempted  to  go  on.     Wil- 
kineon  v.  Byere,  106 
ILL  Goods  sold. 

Plaintiff  deolared  for  goods  sold  and  on 
an  aoconnt  stated.  The  particular  delivered 
with  the  declaration  was,  "to  a  beast  sold 
and  delivered,  13J. 10s."  The  only  evidence 
was,  that  the  plaintiff  admitted  in  conversa- 
tion with  a  third  person,  not  shown  to  be 
an  agent  of  the  plaintiff,  that  he  owed  the 
latter  13*.  lOt. 

Held,  that  this  was  no  evidence  of  an 
aoconnt  stated ;  and  that  it  was  not  evi- 
dence on  the  count  for  goods  sold,  as  it  was 
not  shown  to  be  applicable  to  the  parti- 
cular. 

Leave  was  given  to  the  plaintiff  to  amend 
his  particular,  and  go  to  a  new  trial  on  pay- 
ment of  costs.    Breckon  v.  Smith,  488 
IV.  Money  had  and  received. 
1.  To  reoover  money  paid  on  misrepresenta- 
tion. 

If  a  party  be  indueed  to  purchase  an 
artiole  by  fraudulent  misrepresentations  of 
the  seller  respecting  It,  and,  after  discover- 
ing the  fraud,  continue  to  deal  with  the 
artiole  as  his  own,  he  cannot  reoover  back 
the  money  from  the  seller. 

Per  Lord  Denman  C.  J.,  Littledale  J., 
and  Patteson  J.,  the  right  to  repudiate  the 
contract  is  not  afterwards  revived  by  the 
discovery  of  another  incident  in  the  same 
fraud.     Campbell  v.  Fleming,  40 

2.  On  a  transaction  between  defendant 
and  a  third  party. 

The  plaintiff,  an  attorney,  agreed,  for  a 
certain  consideration,  to  convey  to  the  de- 
fendant an  estate  (which  the  latter  had 
purchased  upon  the  terms  that  the  vendor 
and  vendoe  should  pay  for  the  conveyance 
in  equal  proportions),  and  the  plaintiff  also 
agreed  that  if  the  vendor  objeoted  to  pay 
any  expenses,  he,  the  plaintiff,  would  not 
apply  to  the  defendant  for  any  further  re- 
muneration. The  conveyance  was  made  by 
the  plaintiff.  The  defendant  agreed  with 
the  vendor,  that  if  the  vendor  would  pay 
the  whole  expense  of  another  transaction 
between  himself  and  the  defendant,  he,  the 
vendor,  should  not  pay  any  of  the  expenses 
of  the  above  conveyance:  Held,  that  so 
much  of  those  expenses  as  the  defendant 
(as  between  himself  and  the  vendor)  had 
been  allowed  to  set  off  against  his  share  of 
liability  on  the  other  transaction,  was 
money  had  and  received  to  the  plaintiff's 
use,  and  might  be  recovered  by  him,  be- 
sides the  consideration  originally  agreed 
upon  for  making  the  conveyance.  Noy  v. 
Reynold*,  159 

Y.  Account  stated.    Ante,  III. 

See  Agreement. 

ATTESTATION. 

Evidence,  III. 

ATTORNEY. 

1.  Confidential     communication     to.       Evi- 
dence, 1. 

2.  What  attorney  may  include  in  his  bill  of 
costs. 

A  party  attached  for  contempt  in  an  eccle- 
siastical court,  employed  a  common  law 
attorney  to  procure  bis  discharge.    At  the 


time  of  doing  so,  he  ascertained,  in  com- 
pany with  the  attorney,  what  the  coat*  in 
the  ecclesiastical  court  would  probably 
amount  to,  and  authorised  him  to  employ' 
a  proctor,  and  to  pay  what  might  be  neoes- 
sary.  The  attorney  employed  a  proctor, 
who  did  the  business  required,  and  settled 
with  the  adverse  prootor,  whose  charges,  on 
that  occasion,  were  objected  to  and  reduced. 
The  attorney  paid  the  bill  of  the  proctor 
retained  by  him,  having  first  examined  the 
charges  and  had  them  inspected  (though 
not  regularly  taxed)  by  the  taxing  officer 
<if  the  ecclesiastical  court,  who  thought 
them  reasonable.  He  afterwards  delivered 
his  own  bill  to  the  client,  containing  items 
amounting  to  91.  for  his  own  charges,  and 
14/.  for  the  proctor's  and  other  charges  in 
the  ecoles iastical  court.  The  Master  taxed 
off  21.  from  the  former  items,  but  declined 
taxing  the  latter;  and  he  included  the 
whole  in  his  allocatur: 

Held,  first,  that  the  costs  in  the  ecclesias- 
tical court  were  properly  included  in  the 
bill  as  disbursements  by  the  attorney; 
secondly,  that,  under  the  circumstance*,  it 
was  not  necessary  to  refer  them  back  to  the 
Master  for  taxation.  Franklin  v.  Feather- 
etonhaugh,  475 

3.  What  costs    must    be   taxed.     Ante,  2; 
Statute,  I.  11. 

4.  Costs    of    taxation    on    attorney's   bill. 
Statute,  I.  11. 

5.  When  attorney  will  be  struck  off  roll. 

In  affidavits  filed  to  support  an  applica- 
tion to  strike  an  attorney  off  the  roll  for 
suffering  an  unprofessional  person  to  carry 
on  business  for  him  aa  bis  clerk,  contrary 
to  22  G.  2,  o.  46,  s.  11,  it  is  not  sufficient  to 
state  faots  from  which  the  court  may  infer 
that  the  parties  shared  the  profits :  the  pro- 
secutors must  state  their  belief  that  such 
was  the  case,  unless  the  facts  are  such  ss 
cannot  lead  to  any  other  conclusion. 

The  mere  fact  of  the  attorney  baring 
employed  an  unprofessional  person  to  carry 
on  business  for  him  as  his  clerk,  at  a  place 
ninety  miles  distant  from  the  attorney*! 
own  residence,  is  not  sufficient  ground  for 
such  an  application.  In  the  matter  of  Ki*$ 
and  Tredwell,  560 

6.  Warrant  of.     Warrant,  JL  1,  2. 

AUDITORS. 
How  eleoted  under  statute  1  k  2  W.  4,  e.  W. 
Statute,  L  81. 

AVOWRY. 
For  distress  under  several  warrants  for  peer 
rates,  of  which  one  bad.     DUtrtee,  3. 

AWARD. 

1.  What  notice  of  award  commissioner  under 
Inclosure  Act  must  give.     Aotice,  3. 

2.  When  appeal  against  such  award  must  be 
made.     Appeal,  1. 

See,  further,  Arbitrator,  2,  3,  4. 

AWAY-GOING  CROPS. 
When  claimable.    Arbitrator,  2. 

BAIL. 
1.  Discharge  of,  by  bankruptcy  and  certificate 
of  principal. 

If  a  defendant,  against  whom  judgment 
has    been    recovered,    afterwards   become 
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bankrupt,  and  obtain  bis  certificate  witbin 
fourteen  days  of  service  of  process  npon  bis 
bail,  the  bail  are  entitled,  nnder  tbe  general 
rule  of  17th  Jane,  1833,  to  hire  proceedings 
against  them  stayed,  though  no  notice  be 
given  to  the  plaintiff,  or  application  made 
to  stay  snch  proceedings,  till  after  the  ex- 
piration of  the  fourteen  days.  Jones  v. 
Ettie,  882 

1  Discharge  of,  by  variance  between  declara- 
tion and  capiaa.     Arrest,  1. 

3.  Surrender  in  discharge  of,  whence  reckoned 
as  to  time  in  which  defendant  must  be 
charged  in  execution.  Execution,  under  a 
judgment,  2. 

BANK,  SAVINGS. 

See  Sayugs  Baku. 

BANKRUPT. 

L  What  conveyance  is  act  of  bankruptcy. 

1.  Held,  by  Lord  Denman  G.  J.,  Parke 
and  Patteson  Js.,  and,  semble,  per  Little- 
dale  J.,  that  tbe  execution  of  a  deed  by 
which  a  party  conveys  his  whole  property 
to  the  use  of  some  of  his  creditors,  is  a 
sufficient  aot  of  bankruptcy  to  sustain  a 
commission,  though  the  deed  was  executed 
by  the  bankrupt  only,  and  is  not  proved  to 
have  been  acted  upon,  or  to  have  passed  out 
of  the  bankrupt's  bands.  Botckerbv  v. 
Lancaster,  77 

2.  An  assignment  by  a  trader  of  his  whole 
stock,  with  intent  to  abscond  from  his 
creditors  and  carry  off  the  purchase-money, 
is  not  an  act  of  bankruptcy  when  the  pur- 
chaser pays  a  fair  price  for  the  goods,  and 
is  ignorant  of  the  trader's  design.  Baxter 
V.  Pritchard,  458 

3.  A  sale  of  the  whole  of  a  trader's  pro- 
perty is  not,  of  itself,  an  act  of  bankruptcy. 

The  party  who  seeks  to  treat  the  sale  as 

an  act  of  bankruptcy  must  show  some  fact 

from  which  fraud  may  be  infeired.    Bote  v. 

Haycock,  460 

XL  What  is  apparent  ownership  by  bankrupt. 

1.  Collieries,  machinery,  barges,  Ac,  had 
been  mortgaged  by  C.  to  F.,  to  secure  tbe 
payment  of  certain  monies,  with  a  proviso, 
that  in  case  of  default,  F.  should  stand  pos- 
sessed of  all  the  mortgaged  property,  in 
trust  to  levy  out  of  the  same  so  much  as 
should  bo  due  to  him.  F.  died,  and  the 
plaintiff  took  out  administration;  after 
which  the  mortgagor,  who  had  remained  in 
possession,  made  default,  but  was  not  dis- 
possessed, and  afterwards  made  a  demise  of 
the  property  to  another  party,  of  which 
transaction  the  plaintiff  was  not  proved  to 
hare  any  knowledge.  The  mortgagor's 
lessee  took  possession,  and  put  his  name 
upon  the  barges.  These  and  a  quantity  of 
coal,  the  produce  of  the  collieries,  were 
afterwards  seized,  under  a  canal  act,  for 
rates  due  from  the  mortgagor's  lesseo,  and 
sold.  The  administrator  brought  trover  for 
the  goods  seised. 

Before  the  seisure,  the  mortgagor's  lessee 
became  bankrupt:  Held,  that  the  goods 
seised  were  not  in  his  possession  by  the 
consent  of  the  true  owner,  within  6  O.  4,  c. 
16,  s.  72  ;  for  that  the  consent  of  the  mort- 
gagor, who  was  merely  permitted  by  the 
true  owner  to  retain  possession,  did  not 


satisfy  the  terms  of  tbe  statute.    Fraeer  v. 
Swansea  Canal  Company,  354 

2.  To  assumpsit  by  two  plaintiffs,  for 
goods  sold,  Ac,  defendant  pleaded  the 
bankruptcy  of  one.  Replication,  that  be- 
fore the  bankruptcy,  the  bankrupt  plaintiff 
assigned  to  the  other  all  his  interest  in  the 
debt,  and  that  the  bankrupt  now  sued  only 
as  trustee  for  his  co-plaintiff. 

The  court  was  of  opinion  that  the  repli- 
cation was  bad,  for  not  stating  that  the 
debtor  had  had  notioe  of  the  supposed 
assignment,  although  the  defendant  had 
pleaded  over  without  alleging  the  want  of 
notioe.  But  the  plaintiff  had  leave  to 
amend.    Dean  r.  Jamet,  809 

3.  F.,  a  merchant  at  Liverpool,  used  to 
consign  goods  to  his  agent  at  Bahia,  in 
South  America,  for  sale,  and  to  draw  bills 
upon  the  credit  of,  and  against  such  con- 
signments, in  proportion  to  their  amount, 
to  be  paid  by  the  agent  out  of  the  proceeds. 
Some  bills  so  drawn,  and  negotiated  by  the 
indorsements  of  a  house  in  London,  with 
which  F.  corresponded,  were  refused  accept- 
ance by  the  agent.  The  London  hous* 
thereupon  requested  F.  to  write  to  his 
agents  at  Bahia,  with  orders,  "  that  in  case 
he  did  not  pay  F.'s  drafts,  he  should  imme- 
diately hand  over  such  property  as  he 
might  have  of  F.'s,  of  an  equivalent  value 
to  the  bills  not  paid  by  him,  to  the  agent 
of  the  London  house  at  Bahia."  F.  replied, 
that  be  would  write  to  his  agent,  agreeably 
to  these  injunctions,  directing  him  to  hand 
over  to  the  agent  of  the  London  houre, 
"property  of  F.  in  his  hands,  to  cover  the 
amount  of  bills  that  eventually  might  not 
be  paid."  Afterwards,  and  before  the  letter 
from  F.  to  his  agent  reached  Bahia,  F.  be- 
came bankrupt.  F.'s  agent  subsequently 
handed  over  to  the  London  house  goods 
consigned  to  him  as  above  mentioned,  to  an 
amount  less  than  that  of  the  bills  unpaid : 

Held,  that  there  was  no  legal  or  equita- 
ble assignment  of  those  goods  to  the  Lon- 
don house  before  the  bankruptcy,  and  that 
on  that  event  the  property  in  them  vested 
in  the  assignees. 

In  an  action  of  trover  brought  by  tbe 
assignees  for  tbe  goods,  in  which  the  above 
facts  were  proved,  the  defendants  also 
offered  in  evidenoe  the  letter  written  by  F. 
to  his  agent  at  Bahia,  (after  promising  the 
London  house  to  write,  as  above  stated,)  in 
which  he  ordered  that  party  to  hand  over 
all  the  property  which  he  held  on  F.'s  ac- 
count, to  the  agent  of  the  London  houte. 

Quatre,  Whether  the  letter  was  admissi- 
ble; but  held  that,  if  it  were,  tbe  decision 
ought  still  to  be  the  same.  Burn  v.  Car- 
valho,  883. 

4.  In  trover  by  assignees  for  timber,  an 
arbitrator  to  whom  the  cause  was  referred, 
found  that  the  bankrupt,  before  his  bank- 
ruptcy, had  on  behalf  of  an  unnamed  prin- 
cipal (the  defendant)  taken  in  exchange  a 
quantity  of  timber,  to  be  delivered  free  on 
board ;  and  that  he  had  at  the  same  time 
bought  other  timber  of  the  same  party  on 
his  own  account ;  that  tbe  Umber  was  deli- 
vered to  the  bankrupt,  and  lay,  till  after 
the  bankruptcy,  on  a  oommon,  mixed  with 
other  timber  of  the  bankrupt,  and  in  his 
actual  possession ;  that  the  defendant,  after 
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the  bankruptcy,  but  more  than  two  months 
before  the  commission  issued,  wrote  to  the 
vendor,  stating  himself  to  be  the  principal, 
adopting  the  contract  as  to  the  goods  taken 
in  exchange  (but  no  others),  and  directing 
that  the  bankrupt  should  not  be  suffered  to 
take  them ;  and  that  the  rendor  accepted 
him  as  purchaser  accordingly.  The  arbi- 
trator also  found  that,  before  the  com- 
mencement of  the  two  months,  the  defend- 
ant had  required  the  bankrupt  to  deliver 
the  timber  belonging  to  him  (defendant), 
and  that  the  bankrupt  had  proposed  to 
make  up  a  deficiency  in  the  quantity,  by 
delivering  some  of  bis  own  timber ;  that  no 
contract  of  sale  was  made  as  to  the  latter, 
nor  did  any  thing  further  pass  respecting 
the  timber  till  within  two  months  before 
the  commission,  when  the  bankrupt  made  a 
formal  delivery  to  the  defendant  of  part  of 
the  sold  and  part  of  the  exchanged  timber, 
lying  on  the  common  as  above  mentioned ; 
and  that  the  whole  of  the  timber  belonging 
to  the  defendant  was  in  the  order,  posses- 
sion, and  disposition  of  the  bankrupt,  with 
the  oonsent  of  the  true  owner,  till  after  the 
bankruptcy :  Held  ( assuming  that  the  court 
could  review  the  arbitrator's  finding  as  to 
the  above  facts), 

1.  That  he  was  warranted  in  finding  a 
delivery  of  the  timber  to  the  bankrupt, 
though  it  was  not. shipped. 

2.  That  the  timber  remained  in  the  bank- 
rupt's apparent  possession,  with  the  owner's 
consent,  up  to  the  time  of  the  above  deli- 
very. 

8.  That  the  delivery  to  the  defendant  of 
the  timber  belonging  to  the  bankrupt  was 
not  referable  to  any  oon tract  proteoted  by 
sect  81,  of  the  Bankrupt  Act.  Skate  v. 
Harvey,  920 

HI.  Assignee's  right  over  interest  of  wife  of 
bankrupt.    Baron  and  Feme,  2 

IV.  What  is  a  contract  proteoted  by  sect  81, 
of8G.  4,  o.  16.     Ante,  II.  4 

Y.  Effect  of  bankruptcy  of  master  on  a  eon- 
tract  of  hiring.    Miring,  3. 

BARON  AND  FEME. 

1.  When  they  may  join  as  plaintiffs. 

An  agreement  between  A.,  and  B.  the 
wife  of  A.,  and  C,  of  the  one  part,  and  D, 
of  the  other,  reoited  that  A.,  B.,  and  C.  had 
sued  L.  and  obtained  a  cognovit  from  him ; 
that  W.  was  bail  to  the  sheriff,  and  that  the 
bail  bond  was  forfeited;  that  W.  had  re- 
quested A.,  B.,  and  C.  to  let  L.  be  at  large, 
and  to  forbear  entering  up  judgment,  or 
proceeding  against  the  bail  or  the  sheriff 
till  a  certain  day,  on  W.'e  guaranteeing  the 
security  of  L.'s  person  if  the  money  were 
not  paid  before  that  day;  and  the  agree- 
ment further  set  forth  that  it  was  under- 
stood and  agreed,  and  W.  undertook  and 
promised,  that  he,  W.,  would  render  L.  on 
the  day  or  pay  the  money,  in  consideration 
that  A.,  B.,  and  C.  would  so  forbear.  W. 
having  broken  .the  agreement,  A.,  B.,  and 
C.  deolared  jointly  against  W.,  reciting  the 
agreement  and  averring  performance  on  the 
part  of  A.,  B.,  and  C. :  Held,  that  B.  was 
entitled  to  join.      Will*  v.  N*r*c.  65 

2.  How  the  husband's  bankruptcy  affects 
wife's  interest.  , 


Testator  bequeathed  to  S.  the  residue  of 
a  term  in  a  house,  Ac  in  oase  he  should  so 
long  live  and  inhabit  the  house,  and  from 
and  after  his  decease,  or  giving  up  posses- 
sion  of  the  said  house,  or  in  case  he  should 
mortgage  the  same,  then  to  M.,  the  wife  of 
6.,  to  hold  the  premises  unto  her  for  the 
remainder  of  the  term,  in  case  she  should 
■o  long  live  therein,  and  continue  the  widow 
of  S.,  and  unmarried. 

8.  took  possession,  but  afterwards,  being 
in  insolvent  circumstances,  he  went  to  sea, 
leaving  his  wife  and  family  on  the  pre- 
mises, where  the  wife  continued  to  carry 
on  his  business.  He  returned  in  six 
months,  and  resided  on  the  premises  s* 
before,  till  he  and  his  wife  were  turned  out 
of  possession,  a  commission  of  bankrupt 
having  issued  against  him,  under  which  the 
assignees  sold  the  property.  8.  died,  and 
the  widow  brought  ejectment  for  the  pre- 
mises : 

Held,  that  S.'s  going  to  sea  as  above 
mentioned,  was  not  a  "giving  up  posses- 
sion" within  the  meaning  of  the  will ;  and, 
semble,  that  his  being  turned  out  of  the 
premises  after,  they  were  sold  by  the 
assignees,  had  not  that  effect.    But, 

Held,  that  the  interest  which  the  wife 
took  under  the  will,  being  contingent  upon 
events  of  whioh  some  might  have  happened 
during  the  husband's  lifetime,  was  an  in- 
terest which  the  husband  might  assign  st 
law ;  and  that  the  wife  had  not  an  equitable 
interest  sufficiently  clear  to  enable  the 
court  to  say  that  the  assignees  did  not  be- 
come entitled  to  the  premises  under  the 
bankruptcy.    Dot  dem.  Shaw  v.  Steward, 

BENEFICE. 

1.  What  right  over  benefice  passes  to  as- 
signee of  insolvent  debtor.    Statute  It  H* 

(2)- 

2.  What  is  void,  as  a  charge  upon  benefice. 
Statute  I.  2. 

3.  Sequestration  of  benefice.    See  Seq%e*r+ 
tion* 

BILL    OF    EXCHANGE    AND    PROMIS- 
SORY NOTE. 

1.  Qualified  acceptance,  pleading  on.    PUed- 
ina,  Civil,  VIII. 

2.  What  puts  holder  on  proof  of  consideration. 

In  an  action  on  a  bill  of  exchange  bj 
a  third  indorsee  against  the  acceptor,  the 
defendant  cannot  put  the  plaintiff  to  prove 
consideration,  by  giving  prima  facie  evi- 
dence to  show  the  want  of  it,  merely  as 
between  the  drawer  and  his  indorsee,  and 
each  subsequent  indorser and  indorsee;  but 
he  must  also  show  the  want  of  consideration 
as  between  himself  and  the  drawer.  And 
for  this  purpose,  it  is  not  enough  to  prove 
that  the  drawer  on  the  day  before  the  matu- 
rity of  the  bill,  procured  all  the  indorse- 
ments to  be  made  without  consideration,  in 
order  that  the  action  might  be  brought  by 
an  indorsee,  on  the  understanding  that  the 
money,  when  recovered,  should  be  divided 
between  one  of  the  indorsees  and  tbc 
drawer.      W  hi  taker  v.  Edmund*,  WS 

3.  What  payment  answers  plea  of  Statute  of 
Limitations.    Statute,  L  7.  (2.) 
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4.  When  promissory  note  Is  pleaded  u  eet  off, 
what  replieation  admits.  Pleading,  Civil, 
VII. 

BISHOP. 

Whether  he  mast  be  made  a  party  to  a  rale 
to  aet  aside  sequestration  issued  by  him. 
Statute,  L  27.  (2.) 

BOND. 

How  far  admission  of  condition  on  record  is 
estoppel.    Eetoppel,  1. 

BUILDING  ACT. 

See  Statute,  II.  4.  (1.) 

BUILDINGS,  ANCIENT. 

See  Cass,  Action  ok. 

CANAL  ACT. 

1.  Interpretation  of  32  G.  3.  e.  102.  (Mon- 
mouthshire CanaL) 

A  canal  company  were  authorised,  by 
statute,  to  demand  and  sue  for  certain  tolls 
upon  the  carriage  of  goods,  and  to  distrain 
any  carriage  or  goods  in.  respect  of  whioh 
any  such  tolls  ought  to  be  paid,  and  to 
detain  the  same  until  payment  made  of 
sueh  tolls,  and  of  all  arrears  of  the  same 
then  due  from  the  owner  of  such  carriage 
or  goods ;  and  in  case  such  distress  should 
not  be  redeemed  within  five  days,  to  ap- 
praise and  sell  the  same,  as  in  the  oase  of  a 
distress  for  rent.  They  were  not  expressly 
authorised  to  levy  any  toll  upon  carriages : 

Held,  that  trams  could  not  be  distrained 
for  arrears  of  tolls  due  from  the  owners  for 
goods  carried  in  them,  if  they  were  not  car- 
rying goods  of  such  owners  at  the  time  of 
the  distress. 

The  statute  enacted,  that  any  action, 
brought  for  any  thing  done  in  pursuance  of 
the  act,  or  in  execution  of  the  powers  and 
authorities  granted  by  it,  should  be  brought 
within  six  calendar  months  next  after  the 
fact  committed : 

Held,  first,  that  such  a  distress  was  a 
thing  done  in  pursuance  of  the  act. 

But,  held,  secondly,  that  where  an  owner 
of  trams  let  them  to  a  third  person,  and 
during  such  letting  they  were  illegally  dis- 
trained for  arrears  due  from  the  person 
hiring,  while  not  carrying  such  person's 
goods,  and  afterwards  sold,  such  owner 
might  sue  within  six  months  from  the  time 
of  sale,  on  a  count  complaining  of  injury 
done  to  his  reversionary  interest  by  the 
seisure  and  sale.    Jenkins  v.  Cooke*       372. 

2.  Interpretation  of  34  G.  3,  c,  109.  (Swan- 
sea Canal.) 

A  canal  company  were  empowered,  by 
statute,  to  impose  rates  of  toll  for  oarriage 
of  goods  on  the  canal,  and  to  fix  the  places 
of  payment,  and  in  oase  of  non-payment  to 
seise  the  goods  in  respect  of  which  suoh 
rates  ought  to  hare  been  paid,  or  any  part 
thereof,  and  the  boat  laden  therewith,  and 
detain  the  same  till  payment  of  such  rates, 
and  also  of  all  arrears  of  the  said  rates,  due 
from  the  owner  of  suoh  boat;  and  if  such 
goods  were  not  redeemed  within  seven  days, 
to  sell  the  same,  as  in  eases  of  distress  for 
rent:  Held,  that  this  clause  did  not  em- 
power the  company  to  distrain  goods  when 


no  longer  upon  the  canal,  or  to  sell  the 
boat. 

The  act  also  directed,  that  all  aotions  for 
any  thing  done  in  pursuance  thereof  should 
be  commenced  within  six  months  next  after 
the  mot  committed,  or,  in  case  of  a  con- 
tinuation of  damages,  then  within  six  months 
next  after  the  doing  suoh  damage  should 
hare  ceased.  Collieries,  machinery,  barges, 
Ac.  had  been  mortgaged  by  C.  to  F.  to  se- 
cure the  repayment  of  certain  monies,  with 
a  proviso,  that  in  oase  of  default  F.  should 
stand  possessed  of  all  the  mortgaged  pro- 
perty, in  trust  to  levy  out  of  the  same  so 
much  as  should  be  due  to  him.  F.  died, 
and  the  plaintiff  took  out  administration, 
after  whioh  the  mortgagor,  who  had  re- 
mained in  possession,  made  default,  but  was 
not  dispossessed,  and  afterwards  made  a  de- 
mise of  the  property  to  another  party,  of 
whioh  transaction  the  plaintiff  was  not 
proved  to  have  had  any  knowledge.  The 
mortgagor's  lessee  took  possession,  and  put 
his  name  upon  the  barges.  These,  and  a 
quantity  of  coal,  the  produce  of  the  collieries, 
were  afterwards  seized  by  the  company  for 
rates  due  from  the  mortgagor's  lessee,  and 
sold.  The  administrator  commenced  an 
action  of  trover  against  the  company  for  the 
goods,  more  than  six  months  after  the 
seizure,  but  within  six  months  of  the  sale  : 

Held,  that  the  suit  was  commenced  in 
time,  since  the  plaintiff,  who  was  out  of 
possession,  had  no  cause  of  action  till  the 
goods  were  sold.  Semble,  that  if  the  mort- 
gagor's lessee  had  sued,  whether  in  trespass 
or  trover,  his  action  must  have  been  com- 
menced within  six  months  of  the  seisure : 

Held,  also,  that  the  plaintiff,  as  adminis- 
trator, had  sufficient  property  in  the  coal 
raised  from  the  mines  after  he  took  out 
administration,  and  in  the  barges  marked 
with  the  name  of  the  mortgagor's  lessee,  to 
maintain  this  notion.  /Voter  v.  Swansea 
Canal  Company,  354. 

CAPIAS. 

1.  What  copy  of  capiat  insufficient.    Arrest,  3. 

2.  Consequence  of  declaration  varying  from 
capias.     Arrest,  1. 

CAPIA8  AD  SATISFACIENDUM. 

Effect  of  variance  between  Judgment  and 
co.  so.    Arrmt,  2. 

CASE,  ACTION  ON. 

Where  it  lies. 

Two  persons  having  adjacent  lands,  the 
one  builds  a  house  at  the  extremity  of  his 
land:  the  other  afterwards  excavates  his 
own  soil  near  to,  but  without  touching,  the 
ground  so  built  upon.  Qvcere,  whether  the 
party  making  such  exoavation  is  bound  to 
see  that  his  neighbour's  foundations  be  not 
thereby  weakened;  and,  whether,  if  they 
be  so,  be  is  guilty  of  an  actionable  negli- 
gence in  having  so  used  his  own  soil  without 
protecting  that  of  his  neighbour,  although 
no  negligenoe  be  shown  in  the  mode  of  car- 
rying on  the  work  ? 

Supposing  him  not  liable  in  the  oase  of  a 
newly  built  house;  Quatre,  whether  he 
would  be  so  if  the  house  had  stood  twenty 
years  before  the  excavation  was  made  ? 

But  where  it  is  alleged  and  proved  that 
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the  defendant  so  negligently,  unskilfully, 
and  improperly  dag  his  own  soil  that  the 
plaintiff's  house  was  thereby  injured,  an 
action  lies :  and  although  it  be  shown  that 
the  house  was  infirm,  and  could  at  ail  events 
have  stood  only  a  few  months,  still  the 

{riaintiff  may  recover  in  proportion  to  the 
oss  actually  suffered,  if  the  jury  find  that 
the  injury  to  the  house  was  the  consequence 
of  the  defendant's  negligence;  and  in  de- 
termining the  question  of  negligenee,  the 
jury  ought  to  consider  the  state  of  the 
plaintiff's  house.    Dodd  v.  Holme,        493. 

CASE,  SPECIAL. 

1.  Effect  of  sending  back  to  sessions. 

A  case  sent  back  to  the  sessions  to  be 
restated,  must  be  reheard;  and  the  sessions 
may  receive  further  evidence,  and  make  a 
new  order  on  such  rehearing. 

The  certiorari,  by  which  the  original 
order  was  removed,  does  not  operate  to  re- 
move the  subsequent  one.  The  party  wish- 
ing to  contest  suoh  order,  must  obtain  a 
certiorari,  and  remove  it.  The  King  v. 
Bloxam,  388. 

2.  Mandamu$  to  quarter  sessions  to  hear 
appeal,  whether  grantable  when  special  ease 
has  been  granted  and  not  sent  up.  Ap- 
peal, 3. 

CERTIFICATE. 

Of  judges  trying  causes  in  inferior  court, 
what  is. 

A  court  of  requests'  act  provided,  that 
a  defendant  sued  elsewhere  for  a  cause  of 
action  within  the  cognisance  of  that  court, 
might  plead  the  act;  and  if  it  should  ap- 
pear by  the  verdict  that  the  cause  was 
within  the  cognisance  of  that  court,  then 
the  plaintiff  should  be  nonsuit,  if  the  judge 
or  judgos,  who  should  try  the  cause,  should 
not,  in  open  court,  certify,  as  by  the  act 
was  directed.  In  an  action  brought  in  a 
local  court  of  record,  the  defendant  pleaded 
the  court  of  requests'  act,  and  the  cause  ap- 
peared, by  the  verdict,  to  be  within  the  cog- 
nisance of  that  court.  The  judges  of  the 
court  of  reoord  were  the  mayor  and  bailiffs 
of  the  town,  and  they  were  assisted,  at  the 
trial,  by  the  recorder,  who  was  not  a  judge  of 
the  court  of  record.  A  certificate  was  given, 
pursuant  to  the  act,  but  by  the  recorder 
alone.  Held,  that  this  did  not  satisfy 
the  act. 

On  error  brought,  the  entry  on  the  pro- 
ceedings sent  up  to  this  court  was,  simply, 
that  it  appeared  by  the  certificate  of  the 
court  of  record,  that,  Ac.  (without  stating 
that  the  certificate  was  made  in  open  court, 
or  by  whom  it  was  made,  except  as  above:) 
but  it  was  suggested  on  affidavit,  that  the 
certificate  had  really  been  made  in  open 
.  court  by  the  recorder;  that  the  proceedings 
sent  up  were  merely  a  transcript  of  the 
record  which  remained  below;  and  that  the 
record  of  the  court  below  had  been  amended 
there,  by  entering  the  certificate  as  having 
been  made  by  the  judges  who  tried  the 
cause,  in  open  oourt;  and  it  was  moved 
that  this  conn  should  amend  the  proceed- 
ings in  conformity  with  the  alteration  said 
to  have  been  made  below.  This  court 
refused  the  amendment;  first,  because  they 
could  not  take  notice  that  they  had  only 


a  transcript  before  them,  so  at  to  be  at 
liberty  to  amend  in  conformity  with  the 
record  below;  secondly,  because,  if  the 
document  before  them  were  to  be  con- 
sidered as  a  reoord,  they  had  no  power  to 
make  the  amendment,  it  being  contrary  to 
the  fact  as  to  the  persons  certifying.  /Vance 
v.  Parry,  615 

,  CERTIORARI. 

I.  At  what  time  to  be  applied  for. 

A  certiorari  cannot  be  applied  for  after 
the  expiration  of  six  calendar  months  from 
the  making  of  the  order,  Ac.  to  be  remor ed, 
whatever  may  have  been  the  cause  of  tie 
delay.    The  King  v.  Bloxam,  386 

II.  When  barred. 

1.  By  stat  13  Q.  3,  e.  78.    Statute,  L  13. 

2.  By  local  act. 

A  river  navigation  act  provided  that  no 
proceeding  to  be  taken  in  pursuance  thereof 
should  be  removed  by  certiorari.  Bj  a  sub- 
sequent statute  on  improving  the  same  navi- 
gation, it  was  enacted,  that  all  the  powers, 
provisions,  exemptions,  rules,  remedies, 
regulations,  penalties,  forfeitures,  articles, 
matters,  and  things  whatsoever,  contained 
in  the  former  act,  should  be  In  full  force,  and 
extend  to  and  be  applied  and  enforced,  ss 
to  that  act  and  the  matters  therein  con- 
tained, in  as  full  a  manner  to  all  intents 
and  purposes  as  if  therein  re-enacted :  Held, 
that  these  were  sufficient  words  to  take  awsy 
the  certiorari  on  proceedings  under  the  lat- 
ter act. 

By  the  latter  act  it  was  provided,  that  if 
the  undertakers  of  the  navigation  could  not 
agree  with  any  parties  for  the  purchase  of 
lands,  a  jury  should  be  summoned  to  the 
quarter  sessions,  who  should  assess  the  pur- 
chase-money to  be  paid,  and  also  what  other 
separate  and  distinct  sums  should  be  paid 
for  damages  before  then  sustained,  or  for  the 
future  temporary  or  perpetual  continuance 
of  any  recurring  damages  which  should 
have  been  occasioned  by  putting  the  act  in 
execution;  the  purchase-money  and  damages 
to  be  assessed  separately;  and  that  the  jus- 
tices in  sessions  should  give  judgment  for 
such  purchase-money  or  recompense  as 
should  be  assessed  by  such  jury;  which 
verdict  and  judgment  should  be  binding  on 
all  persons.    By  a  separate  clause  it  was 

Srovided  that  the  undertakers  should  not 
e  obliged  to  receive  any  complaint  of 
damage,  unless  notice  were  given  them 
within  six  months  after  the  damage.  A 
jury  summoned  to  assess  compensation  as 
above-mentioned,  found  a  verdict  of  6L  ft* 
value  of  the  land  taken;  present  damages, 
nothing;  future  damages,  28007.  The  judg- 
ment entered  up  recited  that  the  jury  had 
assessed  6L  for  purchase-money,  and  no 
separate  or  distinct  sum  for  damages  before 
then  sustained  by  the  execution  of  the  act; 
and  that  they  had  assessed  the  distinct  sum 
to  be  paid  for  the  future  temporary  or  per- 
petual continuance  of  any  recurring  dam- 
ages which  should  be  occasioned  by  patting 
the  act  into  execution,  at  28001;  and  it  was 
adjudged  that  the  undertakers  should  forth- 
with  pay  the  61,  and  the  2800/.  A  ssnw 
damme  being  moved  for  to  the  justices,  to 
amend  the  judgment  by  striking  out  the 
award  of  2800*.,  it  Doing  contended  that  the 
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verdict  eould  not  legally  take  effect  as  an 
award  of  present  damages  under  the  act, 
none  having  yet  been  sustained :  Held,  that 
a*  the  statate  did  not  allow  a  removal  of 
the  proceedings  by  certiorari,  the  court 
could  not  indirectly  bring  them  under 
review  by  a  mandamus. 

The  land  taken  waa  ground  upon  which 
the  owners  had  laid  a  railway,  and  they 
elaimed  to  have  their  damage  calculated  on 
the  assumption  that  the  purchasers  would  so 
use  the  land  as  to  destroy  the  railway;  the 
latter,  however,  declaring  that,  to  avoid 
doing  so,  they  should  make  a  tunnel.  The 
damages  so  claimed  were  allowed  by  the 
jury,  as  " further  damages."  Quaere,  wheth er 
the  verdict  so  given,  and  entered  up  in  the 
judgent  as  above-mentioned,  was  legal? 
The  King  v.  The  Justice*  of  the  Wet  Ridiny 
of  Yorkshire,  {in  the  Matter  of  the  Aire  and 
Calder  Navigation  and  Lake  Lock  Railway 
Companies,)  663 

III.  Effect  of,  when  ease  is  sent  baek  to  ses- 
sions.    Case,  Special,  1. 
'  IV.  Return  to  certiorari,  of  conviction  on 

forcible  entry.     Statute,  I.  1. 
V.  Costs  below,  on  removing  indiotment  by 
certiorari.    Cost*  2. 

CHANGE  OF  VENUE. 
Effect  as  to  oosts.    Statute,  I.  4. 

CHARGE  IN  EXECUTION. 
When  it  must  be.     Execution,  2. 

CHARGE  ON  BENEFICE. 
What  shows  it    Statute,  L  2. 
CHARTER. 

Exemption  from  tolls  by  charter,  how 
construed.    Toll,  3. 

CHARTER  PARTY. 

Effect  of,  as  to  liability  for  repairs.  Ship. 

CHIROGRAPH  OF  FINE. 

Bate  of,  how  it  affects  proclamations. 
Fine. 

CHURCH. 
8ee  Benefice,  Ecclesiastical  Pereone,  Par- 
•one,  Quare  Jmpedit,  Sequestration,  Simony, 
Tithe. 

CHURCHWARDEN. 

What  is  a  supplying  of  poor  by,  within 
St.  56  G.  3,  o.  137.     Statute  L  17. 

CLERGYMAN. 
See  Parson. 

CLERK. 
Whether  bankruptcy  of  employer  rescind 
the  hiring.     Miring,  3. 

CODICIL. 

1.  Effeet  given  to  codicil  in  interpreting 
wilL     Will,  3, 

2.  Effect  of  codicil  in  supplying  defective 
attestation.    Evidence,  ILL  3. 

COGNOVIT. 
Interpretation  of.    Appeal,  4. 

COMMON  PLEAS. 
Warrant  respecting  Court  of  Common 
Pleas,  132. 


COMPENSATION. 
Under  local  acts.  Certiorari,  II.  2.    Coete, 
3.    Statute,  II.  4. 

CONCILIUM. 

When  obtained  on  return  to  mandamus 
and  return  argued,  what  farther  proceeding 
may  be.    Mandamus,  4. 

CONCLUSION  OF  PLEA. 

Pleading,  Civil,  VIII. 
CONDITION  OF  BOND. 
When  admitted  on  record,  its  effeet  as 
estoppel.    Estoppel,  1. 

CONSIDERATION. 

1.  What  a  good  consideration  in  assump- 
sit.   Assumpsit,  IL 

2.  What  shall  put  holder  of  bill  to  proof 
of  consideration.     Bill  of  Exchange,  2. 

8.  When  consideration  for  repairing  high- 
way must  be  stated  in  indictment.  Indict- 
ment, 3. 

CONSOLIDATION  RULE  IN  INSURANCE 
CAUSES. 

Where  a  plaintiff  brings  several  actions  upon 
the  same  policy  of  assurance,  against  seve- 
ral underwriters,  the  court  will  not,  without 
the  consent  of  the  plaintiff,  make  a  consoli- 
dation rule  upon  the  terms  of  both  plaintiff 
and  defendant  being  bound  in  all  the  ac- 
tions by  the  event  of  one.  Doyle  v.  Ander- 
son, and  DoyU  v.  Stewart,  636 

CONSPIRACY. 

1.  What  is  indictable  as  a  conspiracy. 

An  indictment  does  not  lie  for  conspiring 
merely  to  exonerate  one  parish  from  the 
charge  of  a  pauper,  and  to  throw  it  on  an- 
other. 

Nor  for  conspiring  to  cause  a  male  pau- 
per to  marry  a  female  pauper,  for  that  pur- 
pose; it  not  being  stated  that  the  conspi- 
racy was  to  effect  suoh  marriage  by  force, 
threat,  or  fraud,  or  that  it  was  so  effected 
in  pursuance  of  the  conspiracy. 

It  is  unneoessary  to  allege  overt  aots,  if 
the  indictment  charge  what  is  in  itself  an 
unlawful  conspiracy  ;  bat  if  not,  the  indict- 
ment must  show  some  illegal  act  done  in 
pursuance  of  the  conspiracy. 

Persuading  a  male  pauper  settled  in  one 
parish  to  marry  a  female  pauper  settled  in 
and  chargeable  to  another,  is  not  such  an 
overt  act. 

To  allege  in  an  indiotment  that  an  un- 
married woman  in  a  parish  was  with  ohild, 
is  not  equivalent  to  an  allegation  that  she 
was  chargeable  to  suoh  parish.  Per  Lord 
Denman  C.  J.  and  Taunton  J. 

Qumre,  whether  an  allegation  that  de- 
fendants conspired  together  for  the  purpose 
of  exonerating,  Ac.  is  equivalent  to  an  alle- 
gation that  they  conspired  to  exonerate  t 
Per  Williams  J.    Rex  v.  Seward,  706 

2.  What  to  be  alleged  in  the  indictment. 
Ante,  1. 

3.  General  count  for,  what  sufficient  Stat- 
ute, IV. 

CONTEMPT. 

In  disobeying  subpoena.  Statute,  I.,  14.  Stat- 
ute, IV. 
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CONTINGENCY. 

Contingent  interest  created  by  wilL    Baron 

and  Feme,  2 

CONTRACT. 

See  Agreement,  Apprentice,  Assumpsit,  Hiring. 

CONVEYANCE. 

1.  What  is  a  conveyance  of  free  warren  in 
gross,  or  appurtenant.     Warren. 

2.  What  conveyance  is  an  act  of  bankruptcy. 
Bankrupt,  L 

CONVICTION. 

1.  Of  forcible  entry  and  detainer.  Statute,  L  1. 

2.  Recital  of  conviction,  in  warrant  of  com- 
mittal, under  at.  3  A  4  W.  4,  c.  53.  Statute, 
L  35 

3.  Under  at.  3  A  4  W.  4,  c.  55.  Statute,  L  30. 

COPY  OF  CAPIAS. 
What  insufficient.    Arrest,  3. 

COPYHOLD. 

1.  Limitation  of  uses  on  surrender  of  copy- 
hold. 

Copyholder,  in  fee,  surrenders  to  such 
uses  as  A.  shall  appoint,  and  in  default  of, 
and  until  such  appointment,  to  the  use  of 
A.  in  fee.  A.,  without  having  been  admit- 
ted, appoints.  The  appointment  is  a  good 
execution  of  the  power,  and  entitles  the 
appointee  to  be  admitted  as  surrenderee  of 
the  oopyholder,  who  continues  tenant  to  the 
lord  till  some  one  is  admitted  under  his 
surrender.  Bex  v.  The  Lord  of  the  Manor 
of  Oundle,  283 

2.  When  a  copyhold  confers  a  settlement 
without  admittance.    Poor,  II. 

3.  Evidenoe  of  surrender.     Evidence,  VIII. 

COPYRIGHT. 
Who  is  assignee  of  oopyrigbt  of  dramatic 
pieces.    Statute,  I.  33. 

CORPORATION. 
How  far  liable  for  acts  of  servants. 

A  corporation  is  liable  in  tort  for  the  tor- 
tious act  of  its  agent,  though  not  appointed 
by  seal,  if  such  act  be  an  ordinary  service, 
suoh  as  a  distress  professedly  made  under  a 
statute,  for  a  debt  due  to  the  corporation ; 
and  a  jury  may  infer  the  agency  from  an 
adoption  of  the  act  by  the  corporation,  as 
from  their  having  received  the  proceeds  of 
the  seisure.  Smith  v.  The  Birmingham  Oae 
Company,  626 

COSTS. 

1.  When  magistrates  shall  hare  double  costs. 
Statute,  I.  4. 

2.  When  court  will  give  costs  of  indictment. 

Where  the  prosecutor  of  an  indiotment 
has  removed  it  by  certiorari,  and  there  is 
no  irregularity  in  the  proceedings,  the  Court 
of  King's  Bench  cannot,  upon  any  repre- 
sentation of  hardship  imposed  on  the  de- 
fendant, oblige  the  prosecutor  to  pay  him 
his  costs  incurred  below.  The  King  v. 
Paeeman,  603 

3.  Costs  of  proceedings  to  assess  compensa- 
tion under  local  act. 

A  local  act  empowered  certain  trustees  to 
purchase  messuages,  Ac,  and  enacted  that 
if  the  owners  should  not  agree  with  the 
trustees  on  the  terms,  or  should  neglect  or 


refuse  to  treat,  or  by  reason  of  atonic*  or 
disability  should  be  prevented  from  trott- 
ing, the  trustees  should  cause  a  jury  to  be 
summoned  by  the  sheriff  to  assess  oompen. 
eation,  and  the  sheriff  should  summon  ud 
examine  witnesses  upon  oath :  and  if  the 
jury  should  give  a  verdict  for  more  than 
the  trustees  had  offered,  the  cost*  tod  ex- 
penses of  summoning  and  returning  not 
jury  and  witnesses,  and  also  of  the  tuque*, 
to  be  settled  by  a  justice,  were  to  bo  borne 
by  the  trustees,  and  recovered  by  the  per- 
sons  entitled  thereto,  by  distress;  but  if  too 
verdict  should  not  be  for  more  than  the  inn 
offered,  the  trustees  were  to  bear  one  moiety 
of  the  costs  and  expenses  aforesaid,  ud  the 
other  party  the  other  moiety ;  but  whore 
parties  from  absence  or  inability  could  not 
treat  or  agree,  such  costs  and  expeDM 
were  to  be  borne  by  the  trustees  :  and  af- 
terwards it  was  enacted  that,  in  a  portico. 
lar  event,  messuages,  Ac.  should  be  sold  to 
certain  parties,  and  that,  in  case  of  diav 
greement  as  to  price,  the  price  should  be 
assessed  by  a  jury  as  before,  and  tho  ex- 
pense of  hearing  and  determining  nek 
difference  be  borne  in  like  manner: 

Held,  that  an  owner  of  lands  to  be  pur* 
chased,  in  favour  of  whom  a  jury  awarded 
more  than  the  sum  offered,  was  entitled  to 
the  costs  of  the  enquiry,  including  witaetfei, 
attendance  by  attorney  at  the  inquest,  con- 
ferences, and  briefs,  and  not  merely  to  the 
expenses  of  the  sheriff  and  jury ;  bat  that 
the  expenses  of  surveyors,  merely  as  such, 
could  not  be  included  in  the  costs.  Mat 
w.  The  Justice*  of  York,  88 

4.  Liability  of  executors  to  costs.    Statute,  L 
34.  (3). 

5.  Who  may  certify  to  deprive  the  plaintiff  of 
costs. 

A  sheriff  or  judge  of  an  inferior  court,  to 
whom  a  cause  is  sent  by  writ  of  trial  under 
3  A  4  W.  4,  o.  42,  s.  7,  has  no  power  of  cer- 
tifying to  deprive  of  costs  pursuant  to  43 
Eli*,  o.  6,  s.  2.     Wardroper  y.  Richard** 

6.  What  are  attorney's  costs.    Attorney,  1 

7.  Costs  of  taxation  of  attorney's  bill.   Stat- 
ute, L  11. 

COUNTERMAND. 

Of  license  creating  easement,  what  shall  be. 
License, 

COUNTS, 

Added    under    judge's    order.       Order  ej 
Judge,  1. 

COURT. 

1.  Of  Common  Pleas,  warrant  respecting,  121 

2.  Inferior.     See  Inferior  Court. 

3.  Local.    See  Local  Court. 

COVENANT. 
To  repair.     Landlord  and  Tenant,  L 

CREDIT. 

To  what  party  given  on  ft  contract.    Over- 
seer, 2. 

CROPS. 

1.  Growing,  when  distratnable.    Distress,  L 

2.  Way-going,  when  claimable.  ArhHre**,! 
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CROWN. 
By  what  statutes  bound.    Statute,  L  29. 

DAMAGES. 

1.  Special,  In  slander.    Slander,  Z,  4. 

2.  What  recoverable,  upon  insurance.    In*ur- 
ance,  3. 

3.  By  way  of  compensation  under  local  act. 
Certiorari,  II.  2.     OmIs,  3.     Statute,  IL  4. 

4.  How  fixed  by  award.    Arbitrator,  4. 

DATE. 

Of  fine,  how  it  affects  proclamations.    JYae. 

DEBT. 

What  is  a  debt,  within  aot  establishing  a  local 
court.     Local  Court. 

DEBTOB8. 

1.  Discharge  of  debtors  in  execution  upon 
small  debts.     Statute,  I.  16. 

2.  Discharge  of  debtors  for  irregularity  in 
proceedings.    Arrett,  2,  3,  6. 

DECLARATION. 
Consequence  of  variance  between  declaration 
and  capias.    Arret,  1. 

DECLARATIONS. 
When  evidence.    Evidence,  II. 

DECREE  IN  CHANCERT. 
When  said  to  be  final.    Appeal,  4. 
DEGREE. 

1.  How  proved.  Evidence,  VII.  1 ;  Slander,!. 

2.  Effect  of  a  Scotch  degree  as  to  right  of 
practising  medicine  in  England.  Slander,  1. 

"         DELIVERY  OF  GOODS. 
What  la.    Bankrupt,  IL  4. 

DEMAND. 
By  annuitant,  when  necessary.    Annuity,  4. 
DEMISE  IN  EJECTMENT. 

What  evidence  will  support  a  joint  demise. 
Ejectment,  2. 

DEMURRER. 

To  return  to  mandamus.    Mandamue,  4. 

DETAINER,  FORCIBLE. 

Proceedings  on.    Statute,  I.  L 

DEVISE. 

See  Will. 

DEVOLVE. 

Kenning  of  the  word  in  a  wilL     Truet,  Shift- 
ing* 

DIPLOMA. 

1.  How  proved.    Evidence,  VII.     Slander,  1. 

2.  Effect  of  a  Scotch  diploma.    Slander,  1. 

DISCHARGE. 

1.  Of  Debtors.    Arrett,  2,  3,  4,  5.    Statute  I. 
15. 

2.  Of  bail.    Arrett,  I.    Bail,  1,  2. 

3.  Of  ship's  cargo.    Insurance,  2. 

DISTRESS. 

1.  What  a  landlord  may  distrain. 

A  tenant's  growing  crops,  taken  in  exe- 


I  cution  and  sold,  and  remaining  on  the  pre- 
mises a  reasonable  time  for  the  purpose  of 
being  reaped,  are  not  distrainable  by  the 
landlord  for  rent  beoome  due  after  the 
taking  in  execution. 

Suoh  crops  having  been  so  taken,  sold, 
and  left  on  the  premises,  and  the  arrears  of 
rent  paid,  pursuant  to  stat.  8  Ann,  o.  14,  s. 
1,  the  landlord  cannot  distrain  them  for  rent 
subsequently  due,  on  the  ground  that  the 
purchaser  has  not  entered  into  the  agree- 
ment with  the  sheriff  (to  use  and  expend 
the  produce  in  a  proper  manner,)  directed 
by  stat.  66  G.  3,  c  60,  s.  6.  Nor  is  he  en- 
titled to  presume,  from  the  absenoe  of  suoh 
agreement,  that  the  straw  of  suoh  crops  was 
sold  for  the  purpose  of  being  carried  off  the 
land,  oontrary  to  sect.  1.     Wright  v.  Detect, 

641 

2.  Distress  for  rent  charge,  upon  whom.  Bent 
Charge  2. 

3.  Distress  for  poor  rates,  where  ground  of  re- 
plevin. 

If  a  party  is  assessed  to  the  poor  rate  for 
premises  which  he  occupies,  and  other  dis- 
tinct premises  which  he  does  not  occupy, 
and  his  goods  are  distrained  for  the  several 
rates  jointly,  he  is  not  confined  to  the  re- 
medy by  appeal,  but  may  bring  an  action. 

If  s  joint  distress  be  made  under  four 
several  warrants,  for  four  several  rates,  of 
which  one  is  bad,  the  distress  is  not  there- 
fore void. 

If  a  party  enter  and  make  a  joint  diitress 
for  four  several  rates,  being  furnished  lor 
that  purpose  with  four  warrants,  one  of 
which  is  bad,  he  may,  in  an  action  of  reple- 
vin for  such  distress,  justify  under  the  good 
warrantr,  and  abandon  the  bad  one ;  and  if 
the  causes  of  taking  are  distinct,  and  the 
avowries  separate,  hs  will  be  entitled  to  a 
return  of  aU  the  goods. 

Where  some  of  the  avowries  justified  the 
whole  taking  under  good  warrants  only,  and 
the  plaintiff  alleged,  in  answer  to  each  of 
the  avowries,  that  the  whole  distress  wss 
taken  jointly  under  four  warrants,  of  whioh 
one  was  bad,  and  the  defendant  did  not,  on 
the  record,  contradict  this  allegation :  Held, 
nevertheless,  that  the  defendant  was  enti- 
tled to  judgment,  and  a  return  of  all  the 
goods.     Govemore  of  Brietol  Poor  v.  Wait, 

264 

4.  For  tolls,  under  canal  act.     Canal  Act. 

5.  Joint  distress  for  poor  rate,  upon  several 
warrants,  one  being  bad.    Ante,  3. 

6.  Statutable  distress  by  agent  of  a  corpora- 
tion, as  such,  how  proved  so  as  to  fix  cor- 
poration with  tort.     Corporation. 

DISTRINGAS  JURATORES. 
Return  of,  how  far  material.    Error,  1. 

DOCTOR. 
Proof  of  right  to  title.    Slander,  1. 

DOUBLE  COSTS. 
When  magistrates  shall  have.    Statute,  L  4. 

BASEMENT. 

What  license  creates  an  easement.    Ztceate. 

ECCLESIASTICAL  COURTS. 

Attorney's  bill  for  disbursements  in  ecclesias- 
tical proceedings.    Attorney,  2. 
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ECCLESIASTICAL  PERSONS. 
Exemption  from  tolls  under  charter,  and  by 
common  law. '  Toll,  3. 

EJECTMENT. 

1.  When  ejectment  may  be  brought  by  annui- 
tant, without  demand.    Annuity,  4. 

2.  Demise  in  declaration. 

A  count  in  ejectment,  laying  a  joint  de- 
mise by  two,  is  not  supported  by  proving 
the  two  to  be  entitled  as  tenants  in  com- 
mon. 

The  judge  at  nisi  prius  having  refused, 
on  this  objection  being  taken,  to  amend  the 
record  by  altering  the  demise,  and  the  plain- 
tiff having  thereupon  been  nonsuited,  this 
court  would  not  allow  the  propriety  of  the 
refusal  to  be  discussed  in  bank.  Doe  dent. 
Poole  v.  Errington,  750 

3.  When  proceedings  in  one  action  of  eject- 
ment are  evidence  in  another.  Evidence, 
IIL  lj  IV.  2,  3. 

ENCROACHMENT. 
On  highway.    Indictment,  4. 

ENTRY. 

1.  When  annuitant,  with  power  of  entry,  may 
bring  ejeotment  without  demand.  Annuity, 

2.  Proceedings  on  forcible  entry.    Statute,  I. 

ERASURE. 
What  is  erasure,  under  rule  M.  87  G.  8. 

A  line  drawn  through  two  words  in  the 
jurat  of  an  affidavit,  leaving  them,  however, 
perfectly  legible,  is  an  erasure  within  the 
Rule  of  Court,  Miohaelmas  term,  37  O.  3, 
and  vitiates  the  affidavit,  though  the  omis- 
sion or  retention  of  the  words  would  not 
vary  the  sense.     William*  v.  Clough,  370. 

ERROR. 

1.  What  is  error  coram  nobi$. 

On  error  coram  nobis,  the  court  reversed 
the  judgment,  beoause  there  was  no  return 
of  the  dietringae  juratore*  by  the  sheriff  or 
other  officer,  nor  any  panel  of  the  jurors 
therein-mentioned,  returned  and  annexed 
thereto.  Such  defeot  is  not  oured  by  the 
Stat  21  Jac  1,  o.  13.     Roger*  v.  Smith,  772 

2.  On  error  from  inferior  court,  what  the 
court  above  will  amend.  Certificate,  In- 
ferior Court,  II.  1. 

8.  When  interest  is  allowable  on  error  brought 
Statute,  I.  34.(6). 

ESTOPPEL. 

1.  Estoppel  by  admission  on  record. 

In  an  action  upon  a  bond,  appearing  upon 
oyer  to  be  conditioned  for  the  payment  of 
the  rent  of  certain  premises,  recited  in  the 
condition  to  be  demised  by  indenture  at  a 
certain  specific  rent,  as  by  the  said  inden- 
ture, Ac,  the  defendant  cannot  plead  that 
the  indenture  mentioned  in  the  condition 
was  an  indenture  by  which  a  certain  rent, 
less  in  amount  than  the  rent  mentioned  in 
the  condition,  was  reserved,  and  that  such 
less  rent  has  been  paid.  Laineon  v.  Tre- 
mere,  792 

2.  Where  one  may  impeach  the  title  of  the 

5 arty  through  whom  he  claims.    Evidence, 


EVIDENCE. 

L  Confidential  communication. 

If  an  attorney  of  a  person  not  a  party  to 
an  action,  having  refused  at  the  trial  to 
produce  a  deed  belonging  to  his  client,  be 
directed  by  the  judge  to  give  parol  evidence 
of  the  contents,  the  parties  to  the  aotion 
have  no  right  to  object  to  such  evidenee 
going  to  the  jury,  even  upon  the  supposi- 
tion that  the  judge  acted  erroneously. 
Mareton  v.  Doumee,  31. 

IL  Declarations. 

1.  Declarations  respecting  the  subject- 
matter  of  a  cause,  by  a  person  who,  at  the 
time  of  making  them,  had  the  same  interest 
In  such  matter  as  one  of  the  parties  now 
has,  are  admissible  in  evidence  against  that 
party,  though  the  maker  of  them  is  alive, 
and  might  be  called  as  a  witness.  Wood- 
way  v.  Howe,  1 14 

2.  A  party  having,  by  a  voluntary  settle- 
ment after  marriage,  conveyed  away  his 
interest  in  an  estate,  afterwards  executed  a 
mortgage  of  the  same  estate.  The  mort- 
gagee, representing  himself  a  bona  fide 
purchaser  for  value,  claimed  to  treat  the 
prior  settlement  as  void,  under  stat.  27  Elia. 
o.  4.  Held,  that  declarations,  or  admissions, 
implied  or  express,  of  the  mortgagor,  made 
after  he  had  parted  with  his  interest  by  the 
settlement,  were  not  admissible  evidence  on 
behalf  of  the  mortgagee  (after  the  death  of 
the  mortgagor),  to  show  that  money  had 
actually  been  advanced  upon  the  mortgage. 
Doe  dem,  Stceetland  v.  Webeter,  733 

3.  In  an  aotion  brought  to  recover  back 
notes  delivered  to  the  defendant  by  the 
plaintiff,  the  plaintiff  proved  that  the  de- 
fendant, who  was  executor  of  W.,  having 
questioned  the  plaintiff  as  to  her  having 
possession  of  some  property  belonging  to 
W.,  the  plaintiff  handed  the  notes  over  to 
the  defendant,  stating  that  W.  had  given 
them  to  her,  the  plaintiff,  before  her  death. 
The  defendant  did  not  deny  the  statement* 
but  had  no  means  of  knowing  its  truth  or 
falsehood.  There  was  contradictory  evi- 
dence as  to  whether  the  defendant  said  that 
he  would  keep  the  notes,  or  that  he  would 
keep  them  to  be  returned  to  the  plaintiff  on 
request  The  notes  had  been  seen  in  the 
plaintiff's  possession  beforo  W.'s  death. 
Other  evidenoe  was  given,  as  to  the  fair- 
ness of  the  conduct  of  the  plaintiff  respect- 
ing W.'s  property  in  general: 

Held,  that  the  declaration  made  by  the 
plaintiff  might  go  to  the  jury  as  evidenoe  in 
her  favour,  on  the  ground  (though  very 
slight)  of  acquiescence  in  its  truth  by  the 
defendant,  and  also  as  being  a  part  of  the 
res  gestae  on  the  occasion  of  the  defendant's 
obtaining  the  notes,  and  as  giving  a  cha- 
racter to  the  whole  conduct  of  the  plaintiff. 
Haylep  v.  Gymer,  162 

IIL  Attestation. 

1.  Evidence  of  attesting  witness  of  will, 
when  dispensed  with. 

A  bill  was  filed  in  Chancery  against 
several  defendants,  whereupon  an  issue  of 
devieavit  vel  non  was  ordered,  in  which  the 
defendants  in  Chancery  were  plaintiffs,  and 
the  plaintiff  in  Chancery  defendant,  respect- 
ing a  will  of  M.,  mentioned  in  the  proceed* 
ings,  devising  real  property.  The  isnue  was 
found  in  the  affirmative,  and  the  bill  dis- 


Index. 


445 


missed.  At  the  trial  of  the  issue,  one  of 
the  three  Attesting  witnesses  to  the  will 
iwore  to  its  execution.  The  plaintiff  in 
Cbaneery  afterwards  brought  ejectment  on 
his  own  demise,  as  heir  at  Iaw  of  M.f  against 
one  of  the  defendants,  who  claimed,  as 
devisee  of  M.,  for  the  premises  which  had 
been  the  subject  of  the  issue.  After  the 
action  of  ejectment  was  commenced,  judg- 
ment was  entered  up  on  the  issue  from 
Chancery  in  the  court  of  law  in  which  it 
had  been  tried.  An  order  of  court  was 
made  in  the  action  of  ejectment,  that  the 
short-hand  writer's  and  judge's  notes  of  the 
evidence  of  such  witnesses  on  the  trial  of 
the  issue,  as  should  be  dead  before  the  trial 
of  the  ejectment,  should  be  read  at  the 
latter  trial. 

On  the  trial  of  the  ejeotment,  the  de- 
fendant gave  evidence  of  these  several 
proceedings,  and  proved  the  former  testi- 
mony of  the  above-mentioned  witness,  who 
was  dead,  from  the  short-hand  writer's 
notes ;  and  he  produced  a  will,  which  was 
identified  with  that  proved  on  the  trial  of 
the  issue  out  of  Chancery :  Held,  that  this 
was  sufficient  proof  of  the  execution  of  the 
will,  though  another  attesting  witness  was 
present  at  the  trial  of  the  ejectment ;  but 
that  without  proof  of  the  evidence  of  the 
deceased  witness,  such  proceedings  would 
not  have  been  proof  of  the  execution. 
Wright  r.  Doe  dem  Tatham,  3 

2.  When  attesting  witness  to  promissory 
note  must  be  called.     Statute,  I.  7,  (2). [2]. 

3.  When  oodicil  to  will  supplies  defective 
attestation. 

A  will  or  codicil  containing  a  devise  of 
real  estates,  but  not  duly  witnessed,  is  good 
if  confirmed  by  a  subsequent  oodicil  having 
the  proper  attestation,  though  the  latter 
document  be  in  no  way  annexed  to  the  will 
or  prior  codicil,  and  though  the  attesting 
witnesses  to  the  latter  codicil  did  not  see 
the  former  one,  or  the  will :  Bemble,  how- 
ever, that  the  instrument  relied  upon  as 
confirming  a  previous  one  should  distinctly 
refer  to  it.     Utterton  v.  Robin;  423 

IV.  Evidence  of  previous  legal  proceedings, 
and  of  evidence  then  given. 

1.  Bee  ante,  III.  1. 

2.  In  ejectment  on  the  several  demises  of 
a  mortgagor  and  mortgagee,  the  defendant 
offered  to  prove  that,  seven  or  eight  years 
back,  and  after  the  execution  of  the  mort- 
gage, he  brought  ejectment  against  the 
mortgagor  (at  that  time  in  possession); 
that  the  eause  was  referred  to  arbitration  ; 
and  that  the  award  was  in  favour  of  the 
now  defendant,  who  thereupon  entered 
under  a  writ  of  possession,  and  had  occu- 
pied the  premises  ever  sinoe  :  Held,  that 
these  proceedings  were  not  admissible  evi- 
dence for  the  defendant  against  the  mort- 
gagee, although  be  was  present  at  one 
meeting  before  the  arbitrator;  it  not  ap- 
pearing that  he  took  any  part  in  the  pro- 
ceeding*.   Doe  dem  Smith  v.  Webber,     119 

3.  A.  being  seised  of  two  closes,  which  he 
claimed  as  heir  at  law,  conveyed  one  to  B. 
Both  A.  and  B.  were  afterwards  ousted  by 
C,  and  brought  actions  of  ejeotment  against 
him  for  the  premises  respectively,  whioh 
tbey  recovered.  B.  was  again  dispossessed 
by  C,  and  again  brought  ejectment  against 


him,  claiming  the  tame  premises  as  in  the 
former  action,  and  by  the  same  title.  On 
the  trial,  B.  offered  to  prove  the  deposition 
made  by  a  witness,  since  deceased,  upon 
the  trial  of  the  former  ejectment  between 

A.  and  C. :  Held,  that  the  evidence  was 
inadmissible. 

The  former  action  of  ejeotment  between 

B.  and  C.  was  called  on  for  trial  imme- 
diately after  that  in  whioh  A.  obtained  a 
verdict  against  C.  The  counsel  for  C. 
in  the  second  ejectment  said,  they  would 
not  trouble  the  court  in  this  case,  the  evi- 
dence in  both  being  the  same,  but  would 
consent  to  a  verdict,  which  was  immediately 
taken  for  the  plaintiff:  Held,  that  this 
could  not  be  considered,  as  proof  of  an 
agreement  between  the  parties,  that  the 
evidence  given  in  the  first  cause  should  be 
considered  as  repeated  in  the  second ;  but 
that  the  party  relying  on  suoh  agreement 
must  show  it,  either  by  the  judge's  notes, 
or  by  some  other  distinct  proof.  Doe  dem. 
Foeter  v.  Earl  of  Derby,  783 

4.  Former  award.    Arbitrator,  2. 
V.  Writings. 

1.  A  person  producing  documents  under 
a  subpoena  dueee  tecum  need  not  be  sworn, 
if  the  party  by  whom  he  is  called  does  not 
wish  to  examine  him.     Perry  v.  Oibeon,  48 

2.  Letter  from  employer  to  agent.  Bank- 
rupt, II.  3. 

3.  Document  referred  to  in  a  document 
produced.     Guarantee,  1. 

4.  On  the  trial  of  an  aotion  by  vendee  of 
an  estate  against  the  auctioneer,  to  recover 
the  deposit  upon  a  failure  of  tide,  the  auc- 
tioneer's receipt  and  the  conditions  of  sale 
were  produced,  one  of  which  conditions 
prescribed  the  execution  of  an  agreement 
by  the  vendee.  It  further  appeared  that 
there  was  a  written  agreement  respecting 
the  sale  signed  by  the  plaintiff:  Held,  that 
the  defendant  was  entitled  to  ask  whether 
that  agreement  related  to  the  deposit,  as 
the  answer  might  make  it  incumbent  on 
the  plaintiff  to  produce  the  writing  as  part 
of  his  case.     Curtis  v.  Oreated,  167 

VL  Evidence  of  sanity. 

A  question  having  arisen  as  to  the  sanity 
of  a  devisor,  letters  were  tendered  in  evi- 
dence, which  had  been  found  among  bis 
papers  shortly  after  his  death,  written  to 
him  by  persons  of  his  acquaintance,  of 
whom  all  but  one  were  dead ;  one  of  the 
letters  purporting  to  be  an  answer  to  a 
letter  written  by  the  devisor.  Qucere, 
Whether  such  letters  were  admissible,  as 
showing  that  the  devisor  was  treated 
by  bis  acquaintance  as  a  person  of  sound 
mind.     Wright  v.  Doe  dem.  Tatham,  3 

VIL  Evidence  of  diploma  of  degree. 

To  prove  that  a  party  had  received  the 
degree  of  Doctor  of  Medicine  in  the  Uni- 
versity of  St.  Andrew's,  a  sealed  instrument 
and  a  written  paper  were  produced:  the 
sealed  instrument  purported  to  be  a  diplo- 
ma of  the  degree  conferred  by  the  univer- 
sity, and  it  was  proved  that  a  person  at  St. 
A.,  calling  himself  the  university  librarian, 
had  shown,  as  the  university  seal,  in  a  room 
which  he  stated  to  be  the  university 
library,  a  seal  corresponding  to  that  on  the 
instrument  produced.  The  written  paper 
was,  on  the  face  of  it,  an  act  of  the  univer- 
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lity  conferring  the  degree,  and  it  was 
proved  that,  in  the  same  room,  the  lame 
person,  with  other  persons  calling  them- 
selves professors  of  the  university,  had 
shown,  as  the  book  of  acts  of  the  univer- 
sity, a  book  containing  an  entry  agreeing 
with  the  written  paper:  Held  to  be  suffi- 
cient proof.  Collin*  v.  Carnegie,  695 
Bee  Slander,  1. 

VIII.  Evidence  of  surrender  of  copyhold. 

A  record  in  the  record  book  of  a  manor, 
of  admittance  to  a  copyhold,  reciting  a  sur- 
render of  the  same  copyhold  to  the  use  of  a 
will,  is  admissible  evidence  of  the  surren- 
der, the  steward  not  being  able  to  find  the 
surrender  itself  on  the  roll  or  elsewhere, 
and  the  surrenders  being  irregularly  kept 
in  the  manor,  although  all  the  other  sur 
renders  were  either  preserved  or  recorded 
on  the  roll.  Bex  v.  The  Inhabitant*  of 
Thrueeroee,  126 

IX.  Presumptive  evidenoe  of  grant  of  tithe. 
Tithe,  1. 

X.  Evidence  of  oontract  by  aot  of  parties. 
Agreement,  6.     Hiring,  3. 

XI.  Evidence  of  title  to  protect  from  distress 
for  rent-charge.     RenUeharge,  2. 

XII.  Perambulations. 

On  the  question  whether  certain  land  be 
part  of  the  plaintiff's  estate,  or  waste  of  the 
manor,  a  perambulation  of  such  manor,  by 
the  lord,  including  the  land  in  question,  is 
evidence,  as  showing  an  assertion  of  owner- 
ship by  the  lord,  though  it  be  not  proved 
that  any  person  on  behalf  of  the  plaintiff 
was  present  at  the  perambulation,  or  knew 
of  it.      Wooltcay  V.  Howe,  114 

XIII.  Impeaohment  of  title  of  party  through 
whom  party  giving  evidence  claims. 

In  defence  to  an  action  of  ejectment,  it 
may  be  shown  that  the  parties  under  whom 
the  plaintiff  claims,  had  no  title  when  they 
conveyed  to  him,  although  the  defendant 
himself  claims  by  a  conveyance  from  the 
same  parties,  if  the  latter  conveyance  was 
subsequent  to  that  which  the  defendant 
seeks  to  impeach.  Doe  den.  Oliver  v. 
PotceU,  631 

XIV.  Swearing  of  witness. 
Ante,  V.  1. 

XV.  Incompetency  from  interest. 
Inhabitants  on  a  road  indictment     Sta- 
tute, I.  16. 

EXCHANGE,  BILL  OF. 

See  Bill   or   Exchahgb  and  Promissory 
Notb. 

EXECUTION,  UNDER  A  JUDGMENT. 

L  How    far   a   protection   against  distress 
Dietreee,  1. 

2.  At  what  time  a  defendant  must  be  charged 
in  execution. 

Where  a  trial  took  place  in  the  vacation, 
and  judgment  was  entered  up  against  the 
defendant  as  of  the  preceding  term,  and  the 
defendant  surrendered  in  discharge  of  his 
bail  in  the  same  vacation :  Held,  that  the 
defendant  must  be  oharged  in  execution 
before  the  end  of  the  next  term.  Borer  v. 
Baker,  860 

EXECUTION  OP  POWER. 

See  Power,  1. 


EXECUTOR  AND  ADMINISTRATOR. 

1.  When  administrator  has  sufficient  property 
to  maintain  trover.     Canal  Act,  2. 

2.  Evidence  under  plena  administravit 

Where  an  executor  pleads  plene  adminis- 
travit, and  shows  payments  made  by  him 
to  the  extent  of  the  assets  proved  by  the 
plaintiff  to  havo  come  to  his  hands,  the 
plaintiff  may  show  in  answer  that  the  funds 
so  applied  did  not  come  to  the  defendant  as 
executor,  but  were  handed  to  him  in  trust 
to  pay  the  testator's  debts,  and  were  not 
part  of  the  assets  at  first  proved  to  have 
oome  to  his  hands.     Mareton  v.  Dournee,   31 

3.  To  what  costs  executors  are  liable.    Sta- 
tute, I.  34.(3). 

4.  Executor  de  eon  tort,  by  what  contracts 
bound. 

Lessee  of  premises,  under  a  covenant  of 
re-entry  if  the  rent  should  be  in  arrear 
twenty-eight  days,  died  in  bad  circum- 
stances, and  his  brother  became  executor 
de  eon  tort.  B.,  the  brother,  agreed  with 
the  landlord  to  give  him  possession,  and 
suffer  the  lease  to  be  cancelled,  on  his  aban- 
doning the  rent,  which  was  twenty-eight 
days  in  arrear.  B.  afterwards  took  out 
letters  of  administration : 

Held,  that  the  agreement  of  B.,  as  exe- 
cutor de  eon  tort,  did  not  oonclude  him  as 
rightful  administrator,  nor  give  a  right  of 
possession  to  the  landlord  who  had  entered 
under  the  agreement,  but  who  had  not 
made  any  formal  claim  in  respect  of  the 
forfeiture,  nor  taken  a  regular  surrender  of 
the  lease.    Doe  dem.  Borneby  v.  Oltnn,    49 

FINAL. 
When  a  decree  in  chancery  will  he  said  to  be 
final.    Appeal,  4. 

PINE. 

What  shall  be  fine  with  proclamations. 

The  date  of  the  chirograph  of  a  fine  was 
two  days  later  than  the  day  of  the  first 
proclamation,  both  days  being  in  the  same 
term j  three  other  proclamations  were  duly 
made  in  the  three  following  terms : 

Held,  to  be  a  good  fine  with  proclama- 
tions.   Doe  deuu  Fleming  v.  Ford,  758 

FORCIBLE  DETAINER. 
Statute,  L  1. 

FORCIBLE  EJECTMENT. 
Statute,  L  1. 

FORCIBLE  ENTRT. 
Statute,  L  1. 

FRAUD. 
Action  to  recover  money  paid  under  misre- 
presentations.   Aeeumpeit,  IV.  1. 

FRAUDS,  STATUTE  OP. 
Statute,  L  8.     Guarantee,  1. 

FREE  WARREN. 

Warren* 

GAOL. 
Power  of  justices  under  stat  4  G.  4,  e.  64. 
Statute,  L  2j. 

GOODS. 
1.  Assumpsit  for  goods  sold.    Aeeumpeit,  III. 
X  When  delivered.    Bankrupt,  LL  4. 
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GRANT. 

1.  What  is  preemption  of  grant  of  tithe. 
Tithe,  1. 

2.  What  is  grant  of  free  warren,  appurtenant, 
or  in  gross.     Warren* 

GROSS. 
Free  warren  in  gross.     Warren. 

GROWING  CROPS. 

1.  When  distrainable.    Dietreee,  1. 

2.  Whose  property.    Arbitrator,  2. 

GUARANTEE. 


1.  In  assumpsit  for  the  debt  of  another, 
statement  of  consideration. 

Assumpsit  on  the  following  guarantee: 

"You  will  be  so  good  as  to  withdraw  the 
promissory  note;  and  I  will  see  you  at 
Christmas,  when  you  shall  receive  from  me 
the  amount  of  it,  together  with  the  memo, 
randum  of  my  son's,  making  in  the  whole 
46J."  A  promissory  note  for  352.  made  by 
the  defendant's  son,  and  payable  to  the 
plaintiff,  was  proved  at  the  trial ;  but  not 
the  memorandum.  The  guarantee  was 
proved,  and  a  subsequent  admission  by  the 
defendant  that  he  had  to  pay  the  plaintiff 
45*.  due  from  his  son : 

Held,  first,  that  the  plaintiff  was  not  bound 
toprodueo  the  memorandum  j  secondly,  that 
the  consideration,  vis.  the  withdrawing  of 
the  note,  was  sufficiently  stated  to  satisfy 
the  statute  of  frauds,  though  the  amount 
and  maker's  name  were  not  speoified,  there 
being  no  evidence  of  any  other  note  to 
which  the  agreement  could  apply.  Short, 
rede  r.  Cheek,  r  J  57 

2.  What  eridenoe  of  document  referred  to  in 
guarantee  necessary.    Ante,  1. 

3.  Whether  agreement  using  the  word  u  guar- 
antee'l  be  rightly  described  as  promise  to 
pay;  if  not,  whether  variance  amendable. 
Amendment,  L  L. 

HIGHWAY. 

1.  Requisites  of  indictment  for  non-repair. 
Indictment,  3. 

2.  Requisites  of  indictment  for  encroachment 
Indictment,  4. 

8.  Whether  inhabitants  competent  wttnesses 
on  trial  of  indictment  under  64  G.  3,  c.  170. 
Statute,  L  16. 

HIRING. 

1.  Creation  of  contract,  where  contract  of 
apprenticeship  rescinded.    Agreement,  6. 

2.  When  contract  inferred  from  acts.   Poet,  3. 

3.  Effect  in  bankruptcy  on  contract. 

A  commission  of  bankrupt  does  not  ope- 
rate aa  a  dissolution  of  the  contract  of 
hiring  betwoen  the  bankrupt  and  his  clerk. 

If  the  clerk,  being  hired  for  a  year,  con. 
iinue  in  the  bankrupt's  office  after  the  bank- 
ruptcy, and  then  in  the  middle  of  the  year, 
by  mutual  consent,  the  contract  be  rescinded, 
on  the  understanding  that  the  clerk  is  to  be 
paid  rateably  for  bis  services  during  the 
current  year,  the  clerk  is  not  barred  by  the 
certificate  from  recovering  all  the  wages  due 
from  the  expiration  of  the  year  last  before 
the  commission  up  to  the  time  of  rescinding, 
no  part  of  suoh  wages  being  proveable  under 
the  commission.   The  provision  in  0  G.  4,  c. 


16,  s.  48,  for  payment  of  clerks  and  servants, 
makes  no  difference  in  this  respect 

A  jury  may  infer  such  an  understanding 
from  the  clerk  having  continued  after  the 
bankruptcy  in  the  bankrupt's  office  as  long 
as  the  bankrupt's  brother  remained  there 
managing  the  business  (as  ho  bad  also 
done  for  a  month  before  the  uankrnptcy,) 
although,  in  fact,  there  was  nothing  for  the 
clerk  to  do  after  the  bankruptcy.  Thomae  v.  ■ 
Williame,  685 

4.  Settlement  by  hiring  and  service.  Poor,  VI. 

6.  Settlement  by  hiring  tenement.    Poor,  IV* 

HORSE. 
Warranty  of.    See  Warranty. 

HUNGERFORD  MARKET  COMPANY. 

Construction  of  act    Statute,  II.  4. 

HUSBAND  AND  WIFE. 

Baron  and  Feme, 

INCUMBRANCE. 

1.  When  a  benefice  is  shown  to  be  incumbered. 
Statute,  I.  2. 

2.  Whether  estate,  when  incumbered,  can  be 
said  to  "  devolve"  within  meaning  of  a  will. 
Trust,  Shifting. 

INDICTMENT. 

1.  Effect  of  misreoiting  year  of  statute. 
Statute,  IV. 

2.  For  conspiracy.     Conspiracy,  1. 

3.  For  non-repair  of  highway. 

An  indictment  charged  that  the  inhabit- 
ants of  the  townships  of  Bondgate  in  Auck- 
land, Newgate  in  Auckland,  and  the  borough 
of  Auckland,  in  the  parish  of  St  Andrew 
Auckland,  were  immemorially  liable  to 
repair  a  highway  in  the  town  of  Bishop 
Auckland  in  the  parish  of  St  Andrew  Auck- 
land, and  no  consideration  was  laid.  Held 
bad,  on  motion  in  arrest  of  judment,  as  not 
showing  that  the  highway  was  within  the 
defendant's  district: 

Held,  to  be  no  objeotion,  that  the  inhabit- 
ants of  the  three  townships  were  charged 
conpintly.  Bex  v.  Inhabitants  0/  Biehop 
Auckland,  744. 

4.  For  encroachment  on  highway. 

An  indictment  charged  that  defendant, 
at  the  township  of  W„  on  a  highway  there, 
leading  from  a  highway,  loading  from  tho 
village  of  W.  towards  C,  to  another  high- 
way leading  from  the  village  of  W.  towards 
L.,  by  a  wail  there,  extending  into  the  said 
highway,  by  him  erected,  had  eneroached, 
Ac;  Held,  that  the  indictment  was  not 
uncertain,  and  that  "there"  and  "said" 
could  be  referred  only  to  the  highway  first 
mentioned.    Hex  v.  Wright,  434 

5.  Count  for  conspiracy,  when  too  general. 
Statute,  IV. 

INFERIOR  COURT. 
I.  Writ  of  trial  in. 

1.  Power  of  judge,  as  to  costs    Coete,  5. 

2.  What  to  be  shown,  on  motion  for  new 
trial,  after  trial  in  inferior  oourt  Trial, 
New. 

IL  When  judgment  of  inferior  court  amend- 
able above. 

1.  By  the  proceedings  of  a  local  oourt 
returned  into  K.  B.  on  writ  of  error,  it 
appeared  that  the  declaration  below  charged 
that  the  defendant  was  indebted  to  the 
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plaintiff,  within  the  jurisdiction,  for  money 
then  and  there  lent.  On  motion  made  in 
K.  B.,  bj  the  plaintiff  in  error,  that  the 
transcript  sent  up  might  be  amended  by 
striking  out  the  words  "then  and  there/' 
and  making  it  correspond  with  the  record 
as  it  was  when  the  writ  of  error  was  allowed, 
it  was  stated  on  affidavit,  that  the  words 
were  inserted  by  the  court  below  (after 
hearing  the  parties  upon  summons,)  subse- 
quently to  the  allowance  of  the  writ: 

Held,  that  this  court  could  not  notice  the 
document  returned  as  a  transcript,  but  must 
consider  it  as  the  record,  and  could  not 
amend  it  on  this  application.  Salter  y. 
Slade,  608 

2.  Certificate  of  inferior  court,  what  1b. 
Certificate. 

INHABITANTS. 
When  competent  witnesses,  on  road  indiot- 
ment   "Statute,  1. 16. 

IMPRISONMENT. 
See  Arrest. 

INN. 

1.  Responsibility  of  innkeepers. 

An  innkeeper  on  a  fair-day,  upon  being 
asked  by  a  traveller,  then  driving  a  gig  of 
which  he  was  owner,  "whether  he  had  room 
for  the  horse?"  put  the  horse  into  the  stable 
of  the  inn,  reoeived  the  traveller  with  some 
goods  into  the  inn,  and  placed  the  gig  in 
the  open  street,  without  the  inn  yard,  where 
he  was  accustomed  to  place  the  carriages  of 
his  guests  on  fair-days.  The  gig  having 
been  stolen  from  thence,  Held,  that  the 
inn-keeper  was  answerable.  Jones  v.  Ty- 
ler, 522 

3.  What  loss  covered  by  insurance  on  interest 
in  inn  and  offices.     Insurance,  3. 

INNUENDO. 
In  declaration  for  slander.   Slander,  2. 

INQUISITION. 
On  forcible  entry,  ejeotment,  and  detainer. 
Statute,  I.  1. 

INSOLVENT  DEBTOR. 
Statute  I,  1. 

INSURANCE. 

1.  Consolidation  rale.    Consolidation  Rule  in 
Insurance  Caueeo. 

2.  Termination  of  adventure. 

An  insurance  was  made  on  a  ship  at  and 
from  St.  Vincent,  Bsrbadoes,  and  all  or  any 
of  the  West  India  Islands,  to  her  port  or 
ports  of  disoharge  and  Ion  ding  in  the  United 
Kingdom,  during  her  stay  there,  and  thence 
back  to  Barbadoes,  and  all  or  any  of  the 
West  India  Colonies,  until  the  ship  should 
have  arrived  at  her  final  port  as  aforesaid: 
Held,  that  an  adventure  terminated  at  the 
place,  in  the  West  India  Colonies,  where 
she  substantially  discharged  her  cargo  from 
the  United  Kingdom. 

The  ship  discharged  all  the  cargo,  except 
some  coals  and  bricks,  at  Barbadoes,  and 
was  proceeding  elsewhere  for  a  fresh  cargo. 
It  became  a  question,  on  the  evidence, 
whether  the  coals  and  bricks  were  retained 
for  the  mere  purpose  of  ballast    The  jury 


having  found  that  the  cargo  was  substan- 
tially discharged,  the  oourt  refused  to  dis- 
turb the  verdict.    Moore  v.  Taylor,         25 
3.  For  what  loss  assured  may  recover. 

An  innkeeper  having  insured,  againit  fire, 
his  "  interest  in  the  inn  and  offices,"  cannot, 
upon  such  inn  and  offices  being  partly 
burned,  recover  against  the  insurers  for  low 
sustained  by  bis  hiring  other  premises 
while  his  own  were  being  repaired,  and  bj 
the  refusal  of  persons  to  go  to  the  inn  while 
under  repair,  the  insurers  having  re-insta- 
ted the  premises  in  proper  time.  In  re 
Wright  and  Pole,  621 

INTEREST  ON  MONET. 
When  allowable,  on  writ  of  error.    Statute,  L 
84.  (5). 

INTERESTED  PARTY. 

1.  Who  is,  so  as  to  make  declarations  evi- 
dence.   Evidence,  IL 

2.  Rated  inhabitants.    Statute,  Lift. 

JOINDER  OF  PARTIES. 
Baron  and  Feme,  1.    Agreement,  1. 

JOINT  DEMISE  IN  EJECTMENT. 
Ejectment,  2. 

JUDGE. 

1.  Judge's  order.     Order  of  Judge.  ^ 

2.  Judges  of  inferior  court.  Inferior  Court. 
Certificate. 

JUDGMENT. 

1.  Arrest  of,  for  misreciting  year  of  statute  is 
indictment     Statute,  IV. 

2.  On  error  upon  judgment  of  inferior  court, 
what  oourt  above  will  amend.  Inferior 
Court,  II.     Certificate. 

3.  What  judgment  void  under  Insolvent  Debt- 
ors' Act.    Statute,  I.  2t.  (3). 

JURORS. 

Annexation  of  panel  of  jurors  to  writ 

Error,  L 

JUSTICES. 

1.  Proceedings  on  forcible  entry,  ejectment, 
and  detainer.    Statute,  L  1. 

2.  Power  of  justices  as  to  building  gads. 
Statute,  I.  23. 

8ee  further,  Magistrates,  Quarter  Seme**, 
Special  Sessions, 

KING. 

By  what  statutes  bound.     Statute,  L  29. 

LANDLORD  AND  TENANT. 

1.  Agreement  by  tenant  to  repair,  what  avoids. 
Declaration  stated,  that  in  oonsiderauos 
that  the  defendant  had  become  tenant  to 
the  plaintiffs  of  premises,  upon  the  terms 
that  he  should,  during  his  said  tenancy, 
keep  the  premises  in  tenantable  repair,  tee 
defendant  agreed  to  keep  the  same  in  ten* 
an  table  repair  during  the  said  tenancy.  It 
was  proved  that  he  took  the  premises,  by 
written  agreement,  for  three  years  and  a 
quarter,  and  engaged  to  keep  them  in  good 
repair  during  the  time  they  should  be  in 
his  occupation ;  but  the  agreement  waa 
neither  stamped  as  a  lease,  nor  signed  by 
both  parties : 
Held,  that  the  defondant  was  bound  by 
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tbe  agreement  to  repair,  though  the  agree- 
ment was  roid,  as  to  the  duration  of  the 
term,  by  the  statute  of  frauds :  and  that  the 
count  was  applicable.  Richardson  v.  Gif- 
ford,  62 

2.  What  a  landlord  may  distrain.  Distress,  1. 

LAYMEN. 

How  far  exemption  of  dean  and  chapter  from 

toll  exempts  their  lay  tenants.     Toll,  3. 

LICENSE. 
A.  having  a  house  in  which  he  was  making 
alterations,  adjoining  the  grounds  of  B.,  his 
wife  wrote  to  B.  as  follows : — "  Before  the 
last  coat  of  paint  is  put  on  the  side  wall, 
we  wish  to  place  a  window  in  it,  and  it  can 
be  finished  more  neatly  with  your  permis- 
sion to  place  the  necessary  ladder,  Ac. :  the 
motive  for  doing  this  is,  that  I  should  gain 
a  more  cheerful  view."  B.  answered  (by 
letter,)  "  Tou  are  welcome  to  place  a  ladder 
in  my  grounds  near  your  house,  and  I  shall 
be  obliged  if  you  will  caution  the  workmen 
not  to  injure  the  shrubs."  A.  placed  the 
ladder,  and  made  a  window  in  the  part  of 
the  house  to  which  the  ladder  was  applied, 
overlooking  the  premises  of  B.,  who  was 
absent  from  home  at  the  time.  B.  after- 
wards objected  to  the  window,  and  wrote  as 
follows  : — "  When  you  applied  to  me  for 
permission  to  place  a  ladder  in  my  grounds, 
being  without  a  friend  to  advise  with,  and 
even  without  knowing  exactly  the  situation 
in  which  your  window  would  be  placed,  I 
unfortunately  complied  with  your  request, 
without  consulting  my  own  eomfort :" 

Held,  that  the  first  two  letters  did  not 
•how  a  consent  by  B.  that  A.  should  open  a 
-window  overlooking  B/s  grounds ;  that  the 
third  letter,  being  written  after  the  whole 
transaction,  could  not  be  resorted  to  in 
proof  of  such  consent,  and,  even  if  availa- 
ble, did  not  prove  the  consent  relied  upon  ; 
and,  consequently,  that  A.  could  not  justify 
throwing  down  a  wall  whioh  B.  had  built 
on  her  own  soil  after  the  completion  of  the 
window,  obstructing  the  access  of  light  and 
air  to  it. 

Q  tut  re,  whether  a  license  to  the  owner  of 
a  house  to  enjoy  an  unobstructed  access  of 
light  and  air  to  his  new  window  from  over 
bis  neighbour's  premises  may  be  given  by 
parol,  or  is  an  easement,  to  be  granted 
under  seal  ? 

Supposing  that  snch  license  maybe  given 
by  parol,  quart,  whether  it  is  oonnterinand- 
aJble  ?    Bridge*  v.  Blanchard,  636 

LIMITATION  OF  ACTIONS. 

1.  Under  stat  21  Ja.  1,  c  16.    Statute,  L  7. 

2.  Under  local  act.     Canal  Act,  1,  2. 

LIMITATION  OP  USES  AND  TRUSTS. 

1.  On  a  surrender  of  a  copyhold.  Copyhold,  1. 

2.  In  a  devise.     Trust,  Shifting. 

LIQUIDATED  DEMAND. 

Payment  of  liquidated  demand,  whether  con- 
sideration in  assumpsit.    Assumpsit,  IL 

LOCAL  ACT. 
Statute,  IL 

LOCAL  COURT. 
In  an  action  tried  under  stat.  3  &  4  W.  4,  c. 

Vol.  XXVIIL— 29 


42,  s.  17,  before  an  under  sheriff,  the  decla- 
ration contained  special  counts  on  a  promise 
by  defendant  to  sell  a  chattel  for  plaintiff, 
at  a  price  not  below  4/.,  averring  that  de- 
fendant sold  the  same  at  an  inferior  price, 
to  wit,  1/.  10s. :  there  were  also  eommon 
counts.  Evidenoe  was  given  for  the  plain* 
tiff  of  the  special  contract,  and  evidence  on 
the  other  side,  tending  to  discharge  or  ex- 
cuse the  defendant ;  and  it  was  proved  that 
defendant  sold  the  chattel  for  If.  lis., 
which  he  had  not  paid  over.  Defendant, 
when  the  action  was  brought,  lived  within 
the  jurisdiction  of  a  court  of  requests  estab- 
lished by  a  statute,  which  enacted  that  no 
action  for  any  debt  below  40s.  should  be 
brought  against  any  person  residing  within 
the  jurisdiction,  except  in  that  court.  The 
act  was  insisted  upon  by  the  defendant  at 
the  trial.  The  jury  found  a  verdict  for  the 
plaintiff  for  11.  lit. 

On  motion  to  enter  a  nonsuit,  or  verdict 
for  the  defendant,  or  for  a  suggestion  under 
the  looal  court  act  Held,  that  this  court 
could  not  consider  the  action  ss  one  brought 
merely  to  recover  a  debt,  evidenoe  having 
been  given  in  support  of  the  specisl  counts, 
and  there  being  nothing  to  show  that  they 
were  inserted  oolourably. 

Also,  that  it  made  no  difference,  that  the 
under  sheriff  had  at  first  entered  the  ver- 
dict on  the  postea  as  taken  on  the  count  for 
money  had  and  reoeived,  and  afterward s 
altered  it  to  a  general  verdict,  on  the  ap- 
plication of  the  plaintiff.  Mansfield  v. 
Brearey,  347 

LOSS. 
For  what  loss  party  may  reeover  on  insu- 
rance.    Insurance,  3. 

MAGISTRATES. 
When  they  shall  have  double  costs.    Statute, 
L4. 

See  further,  Justice*,  Quarter  Sessions, 
Special  Sessions. 

MANDAMUS. 

1.  To  Quarter  Sessions  to  hear  appeal.    Ap- 
peal, 3. 

2.  When  court  will  interfere  with  vestry  by 
mandamus.     Vestry,  4. 

3.  When  clause  in  statute  taking  away  certio- 
rari precludes  mandamus.  Certiorari,  II.  2. 

4.  Demurrer  to  return  to  mandamus. 

Where,  on  return  to  a  mandamus  (to  ad- 
mit a  copyholder,)  a  ooncilinm  has  been  ob- 
tained, and  the  return,  on  argument,  held 
sufficient  in  law,  and  a  peremptory  manda- 
mus awarded,  the  court  will  not,  at  the  in- 
stance of  the  party  making  such  return, 
direct  the  prosecutor  to  demur,  in  order  that 
the  case  may  go  to  a  oourt  of  error. 

Qucere,  Whether  by  the  stat  9  Ann.  c.  20, 
s.  2,  the  return  to  a  mandamas  can  be  de- 
murred to.  Bex  v.  The  Lord  of  the  Manor 
of  Oundle,  283 

MANOR. 
What  is  a  grant  of  a  free  warren  appurtenant 
to  a  manor.     Warren, 

MARRIAGE. 
Conspiracy  to  marry  paupers.    Conspiracy,  1. 

MARSHAL. 
Warrant  appointing  Marshal  of  E.  B.       877 
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MEDICINE. 
Bight  to  practice  In  England.    Slander,  1. 

MEMORANDA. 
Aldereon,  J.  and  B.  2. 
Atcherley,  Serjt.  2. 
Bay  ley,  B.  2. 

Campbell,  Sir  J.,  Sol.  Gen.  and  Att.  Gen.,  2. 
Penman,  Lord,  C.  J.  1. 
Home,  Sir  W.,  Att  Gen.  2. 
Jones,  Serjt.  2. 
/VirJitt,  J.  and  B.  2. 
Pepys,  Sir  0.  C,  Sol.  Gen.,  2. 
Fat^Aan,  B.  and  J.  2. 
William*,  B.  and  J.  2. 

MONET  HAD  AND  RECEIVED. 
Assumpsit,  IV. 

MORTGAGE. 
Declarations  of  mortgagor,  when  evidenoe  to 
support  mortgage.    Evidence,  IL  2. 

NEW  ASSIGNMENT. 
Pleading,  Civil,  VIIL 

NEW  TRIAL. 

See  Trial,  New. 

NON-REPAIR  OP  HIGHWAY. 

Indictment,  3.     Statute,  X  16. 

NOTE,  PROMISSORY. 

See   Bill  of  Excravgi   and  Promissory 

Note. 

NOTICE. 

1.  What  necessary,  to  prevent  apparent  own- 
ership by  bankrupt.     Bankrupt,  II.  2. 

2.  What  necessary,  to  prevent  apparent  own- 
ership by  insolvent  debtor.    Statute,  I.  27, 

(10 
8.  By  commissioner  under  inolosure  act 

An  inclosure  act  directed  that  tbe  com- 
missioner thereby  appointed  should  by  his 
award,  or  by  §ome  previous  writing  to  be  an- 
nexed thereto,  ascertain  the  quantity  of  wheat 
equal  to  the  annual  value  of  tbe  tithes  in 
the  parish  of  W.,  and  should  afterwards 
determine  the  value  of  such  wheat  in  money 
and  charge  and  apportion  the  amount  on 
the  lands  and  tenements  in  W.,  which  sum 
was  to  be  paid  to  the  rector  quarterly,  the 
first  payment  to  be  on  the  25th  of  March 
next  after  the  execution  of  the  award,  or 
Buch  earlier  day  as  the  commissioner  by  his 
award  or  by  euch  previoue  writing  should 
appoint ;  and  the  tithes  were  to  ocase  from 
the  apportionment  of  suoh  rent,  or  at  such 
other  time  as  tbe  commissioner  by  any 
writing  should  appoint.  The  act  also  direct- 
ed, that  if  any  person  should  think  himself 
aggrieved  by  any  thing  done  in  pursuance 
thereof,  he  might  appeal  to  the  sessions 
within  four  calendar  month*  next  after  the 
cause  of  complaint  should  have  arisen.  The 
commissioner,  by  writing  dated  3d  of  Octo- 
ber, 1832,  fixed  the  corn  rent  in  the  propor- 
tions stated  in  a  schedule  whioh  was  an- 
nexed, and  Appointed  the  payments  to  begin 
from  the  25th  of  December  then  next,  and 
the  tithes  to  cease  from  the  29th  of  Sep- 
tember then  last.  His  award  was  not  made 
till  January,  1833.  The  rector  appealed 
(more  than  four  months  after  the  3d  of 


October,  1832,  and  therefore,  as  it  was  bold, 
too  late,)  on  the  ground  that  his  equivalent 
for  the  tithes  was  assessed  too  low. 

The  act  directed,  that  all  notices  neces- 
sary to  be  given  by  the  commissioner  should 
be  given  by  advertisement  in  a  certain 
paper,  and  by  affixing  suoh  notice  on  the 
church  door  eight  days  before  the  time  for 
doing  the  business  to  bo  notified.  Tbe  com- 
missioner, on  executing  the  above  writing, 
sent  the  appellant  a  copy  of  the  schedule, 
with  notice  of  the  tithes  having  been  ex* 
tinguished  and  the  corn  rents  assessed,  bat 
the  schedule  in  no  way  referred  to  the 
writing.  He  also  published  notices  in  the 
newspaper  and  on  the  church  door,  declar- 
ing that  he  had  assessed  the  corn  rente  by 
writing  of  the  3d  of  October,  which  was 
deposited  with  the  clerk  (whose  address  was 
given)  in  London j  and  these  last-mentioned 
notices  further  stated  the  days  when  the 
tithes  were  to  cease,  and  on  which  the  rents 
were  to  be  payable.  It  also  appeared  by  a 
correspondence,  that  the  matter  which 
formed  the  ground  of  the  appeal  was  in  fact 
known  to  tbe  appellant  before  the  13th  of 
December,  1832: 

Held,  that  supposing  any  notice  to  the 
appellant  to  have  been  necessary,  (and 
eemble,  it  was  not,)  he  had,  by  the  commu- 
nications above  stated,  sufficient  notice  of 
the  cause  of  complaint  to  have  appealed 
within  four  months.  Bex  v.  Nockolde,  245 
4.  Notice  to  vendee  of  terms  of  tale.  War- 
ranty. 

NUISANCE. 

1.  Who  is  liable  for. 

If  the  owner  of  land  erect  a  building 
which  is  a  nuisance,  or  of  whioh  tbe  occu- 
pation is  likely  to  produce  a  nuisance,  and 
let  the  land,  he  is  liable  to  an  indictment 
for  such  nuisance  being  continued  or  created 
during  the  term. 

So  he  is,  if  he  let  a  building  which  re- 
quires particular  care  to  prevent  the  occu- 
pation from  being  a  noisanee,  and  the 
nuisance  occur  for  want  of  suoh  care  on  the 
part  of  the  tenant. 

If  a  party  buy  the  reversion  during  s 
tenancy,  and  the  tenant  afterwards,  during 
his  term,  erect  a  nuisance,  the  reversioner 
is  not  liable  for  it;  but  if  such  a  rever- 
sioner relet,  or,  having  an  opportunity  to 
determine  the  tenancy,  omit  to  do  so,  allow- 
ing the  nuisance  to  continue,  he  is  liable 
for  suoh  continuance.    Per  Littiedale  J.  ^ 

And  such  purchaser  is  liable  to  be  indict- 
for  the  continuing  of  the  nuisance,  if  the 
original  reversioner  would  have  been  liable, 
though  the  purchaser  has  had  no  opportu- 
nity of  putting  an  end  to  the  tenant's  inter- 
est, or  abating  the  nuisance.  Rex  v.  Pedley, 

2.  To  highway.    Indictment,  3,  4.    Statute, 
1.16. 

OATH. 
Effect  of  stat  1  A  2  W.  4,  e.  60,  on  oatba  im- 
posed on  vestrymen  by  former  acts.  Stctfmte, 
1.31,(5.) 

ORDER  OF  JUDGE. 

1.  Counts  added  under. 

In  quare  impedit  by  the  crown  for  a  pr»- 
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aenUtion  forfeited  by  simony,  the  declara- 
tion (of  Hilary  term,  1833,)  stated  the 
simoniacal  contract  to  have  been  made 
between  A.,  B.,  and  C,  and  the  considera- 
tion to  bare  been  the  granting  of  a  lease  of 
lands,  paroel  of  the  rectory,  at  an  inade- 
quate rent.  In  Hilary  vacation,  1834,  counts 
were  added,  by  leave  of  a  judge,  stating 
the  contract  to  have  been  between  A.  and 
B.  only,  and  the  consideration  to  hare  been 
the  giving  np  part  of  the  profits  of  the 
benefice,  and  executing  a  resignation  bond : 
Held,  that  these  counts  did  not  state  a 
new  cause  of  action,  and,  therefore,  might 
properly  be  added  under  a  judge's  order. 
Rex  v.  The  Archbishop  of  York,  394 

1  The  court  will  not,  as  a  matter  of  courso 
review  an  order  made  by  a  judge  at  cham- 
bers. Rex  v.  The  Archbishop  of  York,  394, 

ORDER  OF  SESSIONS. 

What  order  removable  by  certiorari.  Case, 
Special,  1.  Certiorari,  II.  2.  Statute,  I. 
13. 

OUTLAWRY. 

When  reversible. 

A  party  outlawed  on  civil  process,  after 
judgment,  and  on  his  petition  subsequently 
made  to  the  Insolvent  Debtors'  Court,  ad- 
judged to  be  discharged,  is  not  entitled  to  a 
reversal  of  the  outlawry,  though  the  debt 
on  which  the  outlawry  is  founded  be  in- 
eluded  in  hi*  schedule.    Dickson  v.  Baker, 

853 

OVERSEER. 

1.  What  is  a  supply  of  goods  to  poor  by  over- 
seer.   Statute,  I.  17. 

2.  When  overseer  is  liable  for  goods  supplied 
to  the  poor. 

By  the  practice  of  a  parish,  the  two  over- 
seers were  always  reappointed  once;  but 
one  of  them  acted  solely  for  one  of  the  two 
years,  and  another  for  another.  The  acting 
overseer  for  one  year  ordered  coals,  which 
were  sent  to  him,  and  distributed  by  him 
among  the  poor  of  the  parish;  the  seller 
debited  the  parish  with  them,  and  after- 
wards sued  both  overseers.  The  acting 
overseer  suffered  judgment  by  default.* 

Held,  that,  upon  these  facts,  the  jury  were 
properly  told  to  consider  whether  the  coals 
were  supplied  for  the  parish,  by  whom  they 
were  ordered,  and  whether  credit  was  given 
to  the  acting  overseer  only,  or  to  both  as 
overseers;  and  to  find  for  the  defendant  (the 
overseer  who  had  not  acted),  if  the  plaintiffs 
relied  solely  on  the  responsibility  of  the  act- 
ing overseer;  but  otherwise  for  the  plain- 
tiff. And  the  jury  having  found  for  the 
plaintiff,  saying  that  the  coals  were  sup- 
plied to  the  parish,  and  the  overseers  were 
jointly  liable  as  such,  the  court  refused  to 
disturb  the  verdict.  Eaden  v.  Titchmarsh, 
691. 

OWNER  OP  SHIP. 

When  registered  owner  is  liable  for  re- 
pairs.   Ship. 

OWNERSHIP,  APPARENT. 
See  Apparent  Ownership. 


PANEL. 

Annexation  of  panel  of  jurors  to  dis- 
tringas.   Error,  1. 

PARISH. 

See    Churchwarden;     Overseer;     Poor; 

Statute,  I.  16.      Vestry. 

PARSON. 

1.  Right  of  assignees  of  insolvent  debtor  over 
his  benefice.     Statute,  I.  27.  (2.) 

2.  Sequestration  of  benefice.     Sequestration. 

3.  What  shows  a  charge  on  the  benefice. 
Statute,  I.  2. 

PARTICULARS  OP  DEMAND. 

1.  How  the  evidence  must  meet.  Assumpsit, 
III. 

2.  Amendment  of.    Assumpsit,  IIL 

PARTY  TO  ACTION. 

1.  Who  shall  be.     Pleading,  Civil,  L 

2.  Party  to  one  action  of  ejeotment,  how  far 
privy  to  party  in  another.  Evidence,  III. 
1.,  IV.  2,  8. 

See  Res  inter  Alios. 
PARTY  WALL. 
How  .far  snbjeot  of  Hungerford  Market 
Act.    Statute  II.  4. 

PAUPER. 
See  Poor. 

PAYMENT. 

1.  What  payment  of  a  debt  is  a  consideration 
in  assumpsit.    Assumpsit,  II. 

2.  What  payment  answers  plea  of  statute  of 
limitations.    Statute,  L  7.  (2.) 

PERAMBULATION. 
How  far  evidence.    Evidence,  XII. 
PERSONAL  ACT. 
Statute.  II. 
PHYSICIAN.    . 
Proof  of  right  to  practice  as,  in  England. 
Slander,  1. 

PLEADING,  CIVIL. 
L  Party  to  action. 

1.  When  administrator  has  sufficient  in- 
terest to  sue.     Canal  Act,  2. 

2.  Joinder  of  parties.  Baron  and  Feme, 
1.;  Agreement,  1. 

II.  Demise  in  ejectment  Joint  or  several. 
Ejectment,  2. 

III.  What  is  good  consideration.  Assumpsit, 
II. 

IV.  Which  party  is  to  allege  facts. 

1.  As  to  notice,  to  take  apparent  owner- 
ship of  debt  from  bankrupt.  Bankrupt, 
II.  2. 

2.  As  to  notice,  to  take  apparent  owner- 
ship of  debt  from  insolvent  debtor.  Statute, 
I.  27.  (1.) 

3.  As  to  usury.     Usury. 

V.  Conclusion  of  plea.     Post,  VIII. 

VI.  How  far  admission  on  record  is  estoppel. 
Estoppel,  1. 

VII.  What  is  admitted  by  pleading  over. 

A  plea  of  set-off  stated,  that  the  plaintiff 
made  his  promissory  note  payable  to  A.  C, 
which  was  duly  indorsed  and  delivered  to 
the  defendant  after  A.  C.'s  death,  by  A.  C.'s 
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administrator,  and  was  unpaid.  Replica- 
tion, that  the  supposed  oause  of  set-off  on 
the  said  note  did  not  accrue  to  defendant 
within  six  years,  in  manner  and  form,  Ac. : 

Held,  that  this  replication  admitted,  not 
only  the  making  of  the  note,  but  the  indorse- 
ment of  it  to  the  defendant  by  A.  C.'s  ad- 
ministrator, and  that  the  defendant  might, 
therefore,  avail  himself  of  memorandums 
of  the  payment  of  interest,  written  on  the 
note  by  A.  C.  (before  Lord  Tenterden's  act,) 
to  bar  the  statute  of  limitations.  Qale  v. 
Caper*,  102 

VIII.  New  assignment. 

To  a  declaration  by  indorsee  against  ac- 
ceptor, the  defendant  pleaded,  that  he,  to 
accommodate  the  drawer,  and  without  con- 
sideration, wrote  a  qualified  acceptance  on 
blank  paper,  and  delivered  the  paper  to  the 
drawer,  for  the  purpose  of  his  drawing 
thereon  a  bill  at  nine  months ;  that  he  drew 
a  bill  at  six,  which  was  the  bill  declared 
upon,  and  indorsed  it  without  consideration 
to  S.,  who  indorsed  it  without  consideration 
to  the  plaintiff,  both  indorsees  knowing  all 
the  facts.  The  plaintiff  new-assigned,  that 
the  bill  pleaded  was  not  the  tame  bill  ae 
that  declared  upon,  but  another,  for  that 
the  former  was  accepted  generally,  and  the 
defendant  never  aocepted  the  same  in  any 
qualified  manner.  Plea,  setting  out  as 
before  a  qualified  acceptance  on  blank 
paper,  for  the  same  purpose  as  above  men- 
tioned, and  alleging  the  same  facts  as  to  the 
drawing  and  indorsing  of  a  bill,  whioh  the 
plea  stated  to  be  the  bill  above  newly 
assigned,  omitting,  however,  to  oharge  that 
the  bill  was  given  without  consideration, 
but  stating  that  the  indorsements  were  made 
"without  any  sufficient  consideration,  and 
that  the  indorsees  knew  that  the  paper  was 
delivered  for  the  purpose  of  a  bill  at  nine 
months  being  drawn  after  the  acceptance." 
Replication,  that  the  bill  of  exchange  men- 
tioned in  the  lost  plea  was  not  the  bill  above 
newly  assigned,  but  another  and  different, 
with  conclusion  to  the  country:  On  de- 
murrer, 

Held,  that  this  replication  admitted  the 
existence  of  the  bill  mentioned  in  the  pre- 
ceding plea,  and,  therefore,  ought  to  hare 
concluded  with  a  verification. 

The  plaintiff  having  obtained  leave  to 
amend,  replied,  "that the  defendant  did  not 
write  his  qualified  acceptance  on  the  said 
blank  paper,  as  in  the  last  plea  mentioned, 
in  manner  and  form,'9  Ac;  and  concluded 
to  the  country :  On  demurrer, 

Held,  that  this  was  in  substance  an  alle- 
gation that  no  qualified  acceptance  was 
written  on  the  bill  declared  upon  by  the 
plaintiff;  that  it  was,  in  effect,  an  answer 
to  the  whole  plea,  and  that  issue  might  pro- 
perperly  be  tendered  upon  it.  Heydon  v. 
Thompson,  210 

IX.  How  far  pleadings  can  raise  question 
whether  an  act  is  done  under  a  particular 
authority.    DUtree;  3. 

X.  Of  what  year  a  statute  should  be  pleaded 
to  be.    Statute,  IV. 

XL  Where  additional  oounts  shall  be  held 
to  show  new  oause  of  action.  Order  of 
Judge,  1. 


'    PLEADINGS,  CRIMINAL, 
Indictment 
PLBNE  ADMINISTRAVIT. 

What  is  evidence  under.  Executor  and 
Administrator,  2. 

POOR. 
L  On  whom,  and  for  what,  poor  rate  shall  be. 

1.  An  act  of  parliament  enacted  that  the 
tithes  of  a  parish  should  be  held  in  foe  by 
A,,  who  was  owner  of  part  of  the  lands  in 
the  parish,  and  that  all  A.'s  lands  in  the 
parish  should  be  charged  with  an  annuity 
payable  to  the  vicar  for  the  time  being, 
who  had  previously  enjoyed  the  small  tith*  s, 
and  who,  by  an  agreement  recited  in  the 
act,  was  to  receive  such  annuity  in  lieu  of 
all  his  vicarical  dues :  Held,  that  the  vicar 
was  not  rateable  to  the  poor  in  respect  of 
such  annuity,  for  that  the  tithes  were  not 
extinguished.  Rex  r.  The  Churchvardtui 
and  Overeeef  of  Great  Hambltton,  US 

2.  By  a  statute,  which  incorporated  a  com- 
pany, the  company  was  empowered  to  par- 
chase  land  and  erect  buildings  thereon,  in 
which  the  proprietors  were  to  be  beneficially 
interested  in  proportion  to  their  subscrip- 
tions, and  such  interest  was  to  be  per- 
sonally,* and  it  was  enacted  that  two  or 
more  rooms  should  be  provided  and  used  as 
public  rooms  for  transacting  business  rela- 
ting to  trade  and  commerce,  and  suitably 
furnished  for  the  purpose.  One  of  the 
rooms  so  provided  was  supplied  with  news- 
papers and  other  publications,  and  non- 
proprietors  were  admitted  upon  an  annual 
subscription :  Held,  that  the  company  was 
rateable  for  the  revenue  (after  dedneting 
the  expenses  of  the  room)  arising  from 
such  subscription,  though  stock  in  trade, 
profits,  and  personalty  were  not  rated  in  the 
parish,  the  rate  being  taken  in  the  parish 
upon  the  fair  annual  value  of  the  property 
to  be  let. 

By  the  statute,  each  proprietor  was  enti- 
tled to  attend  the  room  without  making  any 
payment;  and,  by  the  bye-laws  of  the  com- 
pany, each  proprietor  was  entitled  to  a  pay- 
ment from  the  company  of  an  annual  sum 
upon  every  share  above  one  held  by  him; 
and  every  proprietor  not  attending  the  room 
was  paid  by  the  company  an  annual  sum : 
Held,  that  the  company  was  not  rateable 
for  the  value  of  the  privilege  of  such  of  the 
proprietors  as  attended.  Rex  v.  The  Com- 
pany of  Proprietors  of  the  Liverpool  Ex- 
change, 46$ 
IL  Settlement  by  estate. 

A  devisee  of  a  copyhold  was  admitted 
after  he  had  resided  more  than  forty  days 
on  the  copyhold.  His  son  became  emanci- 
pated after  the  expiration  of  the  forty  days, 
and  before  the  admittance : 

Held,  by  Lord  Den  man  0.  J-  Littledale 
J.,  and  Patteson  J.,  Parke  J.  dissentient*, 
that  the  father,  by  such  residence,  gained  a 
settlement,  which  was  communicated  to  the 
son.    Rex  v.  The  Inhabitant*  of  Thvnao—* 

L2w 
IIL  Irremoveability  by  estate. 

A  house  in  the  parish  of  W.  was  let  •• 
A.,  and  B.,  his  wife,  for  their  joint  lire*, 
and  the  life  of  the  survivor.  A.  snd  R> 
were  ejected  wrongfully  from  the  boose,  bat 
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their  furniture,  and  a  person  who  had  lodged 
with  them,  remained  in  the  house.    After- 
wards A.  assisted  the  lessor  to  destroy  the 
lease: 
Held,  that  after  these  transactions  A.  and 

B.  continued  irremoveahle  from  W.,  though 
they  had  become  actually  chargeable.  Bex 
v.  The  inhabitant*  of  Matlock,  124 

IV.  Settlement  by  renting  a  tenement. 

1.  Under  stat.  1  W.  4,  c.  18,  no  settlement 
is  gained  by  oooupying  the  same  tenement 
for  a  continuous  year,  the  occupation  during 
part  of  the  year  being  under  oue  hiring  for 
a  year,  and  during  the  remainder  under 
another  hiring  for  a  year. 

It  W.,  being  tenant  from  year  to  year  to 

C,  let  to  T.  from  year  to  year,  and  W.  give 
up  his  own  interest  to  C.  by  verbal  agree- 
ment, and  afterwards  T.  agree  verbally  with 
C.  to  become  his  tenant  from  year  to  year, 
such  last  agreement  is  a  new  hiring  by  T., 
and  puts  an  end  to  his  former  hiring.  Bex 
v.  The  Inhabitant*  of  Banbury  {Banbury  v. 
Farmborough),  136 

2.  A  person  hiring  a  house  and  stable  for 
a  year  in  a  parish  under  different  landlords, 
at  rente  amounting  together  to  10/.,  holding 
such  house  and  stable,  and  residing  in  the 
boose,  for  the  year,  and  paying  the  whole 
rent,  acquired  a  settlement  in  such  parish, 
under  the  act  59  G.  3,  c.  60,  though  the 
house  and  stable  were  entirely  separate  from 
each  other.  Bev  v.  The  Inhabitant*  of  Goe- 
forth,  226 

3.  A  person  rented  two  houses  under  one 
continuous  roof,  having  distinct  outer  doors, 
and  no  internal  communication;  he  took, 
the  whole  at  one  hiring,  but  paid  distinct 
rents  for  them  of  6/.  each  per  anuum,  occu- 
pied one  house  himself,  and  allowed  his  son 
exclusive  possession  of  the  other : 

Held,  that  by  such  renting  and  occupation 
for  a  year,  he  acquired  a  settlement  under 
6  G.  4,  o.  57,  s.  2.  Bex  v.  The  Inhabitant* 
o/Iver,  228 

4.  A  settlement  was  gained  under  .6  G.  4, 
e.  57,  by  renting,  under  distinct  hirings,  of 
the  same  owner,  for  the  same  year,  two 
dwelling-houses,  (one  of  which  the  tenant 
underlet,  and  never  personally  occupied,)  at 
the  rents  of  SI.  and  52.  a  year,  in  different 
parts  of  a  parish.  Bex  v.  The  Inhabitant* 
of  Wootton,  232 

V.  Settlement  by  apprenticeship. 

1.  The  trustees  of  a  charity  established 
for  placing  out  poor  boys  of  a  parish  as  ap- 
prentices, bound  out  a  poor  boy  of  the 
parish,  and  paid  the  premium.  The  parish 
officers  furnished  him,  from  the  parochial 
funds,  with  a  suit  of  clothes,  all  of  which 
would  not  have  been  given  to  him  at  that 
time,  except  with  the  prospect  of  his  being 
bound  ;  but  no  stipulation  was  made  on  the 
subject  by  or  with  the  master:  Held,  that 
the  supply  of  clothes  was  not  an  expense 
incurred  by  the  parochial  funds  within  56 
G.  3,  c.  139,  s.  11,  and  consequently  that 
the  indenture  did  not  require  the  approval 
of  two  justioes.  Bex  v.  The  Inhabitant*  of 
Qmainton,  133 

2.  A  boy  bound  out  by  a  parish  as  an  ap- 
prentice in  husbandry,  till  he  should  be 
twenty-one  years  of  age,  served  the  master, 
first  in  husbandry,  and  afterwards  as  a  miner. 
Ha   then  left  his  master,  and  went  to  live 


with  his  own  father  (who  was  a  miner,)  and 
worked  with  his  father  at  the  same  mine  at 
which  he  had  worked  with  his  master.  The 
master  afterwards  agreed  with  the  father 
that  the  apprentice  should  remain  with  the 
father,  and  the  indenture  be  given  up  on  a 
subsequent  day,  upon  the  payment  of  a 
sum  of  money.  On  the  day  appointed, 
which  was  before  the  passing  of  stat.  66  G. 
&,  o.  139,  the  money  was  paid,  and  the  in- 
denture  given  up  to  the  father.  The  son 
was  then  under  age.  He  worked  with  the 
father  as  a  miner  till  his  majority,  when  the 
indenture  was  given  up  to  him  by  his  father. 
From  his  first  coming  to  his  father,  the 
father  had  received  his  wages,  and  main- 
tained him : 

Held,  that  even  supposing  the  parties  to 
have  had  power  to  dissolve  the  apprentice- 
ship, and  to  have  intended  to  do  so,  it  was 
not  dissolved  till  the  money  was  paid ;  and 
that  a  residence  of  forty  days  between  the 
making  of  the  agreement  and  the  payment 
of  the  money,  was  a  residence  under  the  ap- 
prenticeship, and  conferred  a  settlement. 
Bex  v.  The  Inhabitant*  of  Gwinear,  152 
8.  Pauper  agreed  by  parol  to  go  to  W.,  a 
flannel  manufacturer,  for  three  years,  to 
learn  flannel  weaving,  and  was  to  be  paid 
half  his  earnings  and  find  himself  neces- 
saries, and  the  master  to  have  the  other  half 
for  teaching  him  the  art.  Pauper  went  into 
W.'s  employ,  and  wove  some  flannel;  he 
then  left  W.  by  oonsent,  and  went  to  E., 
another  flannel  manufacturer,  told  him  of 
his  former  employment  with  W.,  and  re- 
quested E.  to  take  him  on  the  same  terms; 
but  E.  told  him  that  one  year  would  be  long 
enough,  if  he  was  a  good  boy.  They  had 
also  some  conversation  as  to  what  pauper  had 
learnt  with  W.  The  sessions  further  stated, 
"  that  the  pauper  agreed  to  go  to  E.  for 
twelve  months  to  learn  weaving,  and  E. 
agreed  to  take  him,  and  teach  it,  and 
give  him  half  his  earnings;"  and  that 
the  pauper  went  to  E.,  and  worked  with 
him  for  the  year,  on  the  former  terms;  they 
also  found  that  the  pauper  could  not  leave 
or  be  turned  away  during  the  twelve 
months;  and  they  doeided, subject  to  a  case, 
that  the  pauper  thereby  gained  a  settlement: 
Held  (notwithstanding  the  eonclusion 
drawn  by  the  sessions  as  to  the  power  of 
leaving  or  of  turning  away),  that  the  ob- 
ject of  the  pauper's  engagement  with  E.  was 
learning,  not  service,  and,  therefore,  that  it 
was  an  imperfect  oon tract  of  apprenticeship. 
Bex  v.  The  Inhabitant*  of  Newtown,  238 
VL  Settlement  by  hiring  and  service. 

Pauper  was  hired  as  a  shepherd  for  a  term 
rather  less  than  a  year,  ending  at  Old 
Michaelmas  1825,  when  he  was  to  receive 
bl.  10s.  wages.  Upon,  and  for  a  few  days 
after,  Old  Michaelmas,  he  continued  to  live 
with  and  work  for  his  master  as  before, 
but  without  any  new  agreement.  The  mas- 
ter then  paid  the  wages  to  the  pauper's 
father,  who  had  also  been  in  his  service 
during  the  abovementioned  term ;  and  asked 
"  If  he  and  his  sons  chose  to  go  on  with 
him."  The  father  consented.  The  wages 
were  to  be  the  same.  The  pauper  contin- 
ued in  the  service  as  before,  till  Lady-day 
1824,  when  the  master,  being  about  to  quit 
the  farm,  paid  him  his  wages  down  to  that 
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time,  and  ha  went  into  the  service  of  the 
in-coming  tenant: 

Held,  that  the  hiring  after  Michaelmas 
1825  was  not  a  general  hiring,  and  that  the 
service  under  it,  connected  with  that  of  the 
preceding  year,  did  not  give  a  settlement; 
and  the  court  quashed  an  order  of  sessions 
made  in  made  in  favour  of  such  settlement 
Hex  v.  The  Inhabitant*  of  Ardington,       260 

VII.  What  is  a  sppplying  of  the  poor  within 
stat.  5  G.  3,  e.  137,  e.  6.     Statute,  I.  17. 

VIII.  When  overseers  liable  for  goods  sup- 
plied to  the  poor.     Overseers,  2. 

XI.  Conspiracy    to    marry    paupers.  .  Con. 
•piracy,  1. 

POSSESSION. 

1.  To  what  extent  evidence. 

A  mortgage  was  executed  in  1815,  from 
which  time  mortgagor  occupied  the  pre- 
mises till  1825,  when  the  defendant  obtained 
possession,  and  ejectment  wns  brought  in 
lees  than  twenty  years  after  1825 :  Held, 
that  the  mortgagor's  possession  from  1815, 
though  a  possession  of  less  than  twenty 
years,  entitled  the  mortgagee  to  recover 
against  the  defendant,  the  latter  having 
adduced  no  admissible  evidence  in  support 
of  his  own  claim.  Doe  dem.  Smith  v. 
Webber,  119 

2.  Meaning  of  the  word  in  a  wilL     Trust, 
Ski/ting. 

8.  Apparent  possession.   See  Apparent  Owner- 
ship. 

POSSIBILITY. 

Assignment  of.    Baron  and  Feme,  2. 

POSTEA. 

When  it  may  be  altered.    Local  Court. 

POWER. 

1.  What  shall  t>e  execution  of. 

A.  settled  lands,  of  which  he  was  seized 
in  fee,  to  such  uses,  as  he  should  appoint  by 
deed  or  will,  and,  in  default  of  appoint- 
ment, to  the  use  of  himself  for  life,  with 
remainder  over.  Afterwards  A.  devised  all 
his  real  estates  whatsoever  and  wheresoever, 
and  all  his  estate,  right,  title,  and  interest 
therein,  and  all  leasehold  premises  what- 
soever, to  which  he  might  be  at  the  time  of 
his  decease  entitled,  and  all  his  household 
furniture,  money,  Ac,  atid  all  other  hie  real 
and  personal  estate  whatsoever  and  where- 
soever, npon  certain  trusts.  At  the  time  of 
making  the  will,  and  also  at  the  time  of  his 
death,  A.  was  seised  in  fee  of  lands  besides 
those  subject  to  the  power :  Held,  that  the 
devise  was  not  a  good  execution  of  the 
power.     Daviee  v.  Williams,  588 

2.  Limitation  of  uses  on  surrender  of  copy- 
hold to  appointment.     Copyhold,  1. 

PRACTICE. 
See  Amendment;  Arrest;  Attornet;  Bail; 
Capias  ,*  Capias  ad  Satisfaciendum  ;  Cer- 
tificate: Certiorari;  Concilium;  Con- 
solidation Rule;  Costs;  Erasure; 
Error;  Execution,  under  a  Judgment; 
Inferior  Court;  Order  of  Judge;  Order 
of  Sessions  ;  Outlawry  ;  Particulars  of 
Demand;  Postea;  Quarter  Sessions; 
Sequestration;  Sheriff;  Trial,  New 
Trial,  Writ  of  ;  Variance  ;  Venire  de 
novo  ;  Venue,  change  of  ;  Verdict.  I 


PRESUMPTION. 

1.  Of  grant  of  tithe.    Tithe,  1. 

2.  Of  usury.     Usury. 

3.  Of  charge  on  benefice.    Statute,  L  2.(1). 

PRIVILEGE. 

1.  From  arrest     Arreet,  5. 

2.  Of  Crown,  how  far  affected  by  statute. 
Statute,  L  29. 

PRIVITY. 
To  party  in  action.    Evidence,  ILL  1.,  IV.  2, 3. 

PROCESS.    . 

1.  Variance  between  process  and  declaration. 
Arreet,  1. 

2.  Variance  between  judgment  and  process, 
Arreet,  2. 

PROCLAMATIONS. 
What  shall  be  good  fine  with  proclamation*. 
Fine. 

PROCTOR. 
Disbursements  by  attorney  for  business  dons 
by  proctor.    Attorney,  2. 

PRODUCTION. 

1.  Of  deed  referred  to  in  warrant  of  attorney, 
to  negative  presumption  of  charge  on  bene- 
fice.    Statute,  L  2.(1). 

2.  Of  writings  in  general.    Evidence,  V. 

PROMISSORY  NOTE. 

See  Bill  of  Exchange  and  Promjssobt 

Not*. 

PURCHASE. 
See  Assignment. 

PURCHASER. 
See  ASSIGNEE ;  Reversioner. 

QUARE  IMPEDIT. 
What  counts  can  be  added  under  judge's 
order  without  introducing   new  cause  of 
action.     Order  of  Judge,  1. 

QUARTER  SESSIONS. 

1.  Mandamus  to  quarter  sessions,  to  hear 
appeal.    Appeal.  3. 

2.  Effect  of  sending  case  back  to.  Co*, 
Special,  1. 

3.  Finding  of  facts  by  quarter  sessions  on  s 
special  case,  how  far  conclusive.  Poor,  T. 
3,VL 

RATE. 

1.  For  Poor.     Poor,  I.    Dietreee,  3. 

2.  For  highway,  when  it  disqualifies  witnesses. 
Statute,  L  16. 

RECORD. 

1.  In  an  action,  how  it  estops.    Ketoppel,  1. 

2.  What  is  record  of  inferior  court,  snd 
whether  amendable.  Inferior  Court,  IL 
Certijicate. 

8.  What  record  of  a  manor  is  evidence  of  sir- 
render  of  copyhold.    Evidence,  VIIL 

REGISTER  OF  SHIP. 
When  registered  owner  is  liable  for  repair*. 
Ship. 

RENT  ARRBAR. 
What  may  be  taken  under  distress  for  rest 
arrear.    Dietreee,  L 
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BENT  CHARGE. 

1.  Who  can  grant. 

A  rent  charge  granted  for  life  by  a  tenant  for 
yean,  is  not  void,  but  is  good  as  a  chattel 
interest     Sajfery  v.  Elgood,  191. 

2.  Whose  goods  may  be  taken  nnder  distress 
for  rent  charge. 

The  goods  of  a  stranger  not  shown  to  hold 
the  premises  by  title  paramount  to  the 
rent-charge  (as  by  a  prior  demise),  may  be 
distrained  for  the  arrears  of  a  rent-churge. 
Safer*  v.  Elgood,  191 

RENTING  TENEMENT. 

See  Poor,  IV. 

REPAIR. 

1.  Agreement  to  repair,  how  affected  by  in- 
validity of  lease  as  to  duration  of  term. 
Landlord  and  Tenant,  1. 

2.  Oo  indictment  for  non-repair  of  highway, 
who  may  be  witnesses.     Statute,  L  1 6. 

3.  Requisites  of  indictment  for  non-repair  of 
highway.     Indictment,  8. 

4.  When  registered  owner  of  ship  liable  for 
repairs.     Ship. 

REPLEVIN. 
Pleading  in.    Distress,  3. 

RES  INTER  ALIOS. 

1.  When  award  is.     Arbitrator,  2. 

2.  What  legal  proceedings  are.    Evidence,  IV. 

3.  What  acclamations  are.    Evidence,  JUL  1, 2. 

RESCINDING. 

1.  Rescinding  contract  of  apprenticeship,  so 
as  to  create  contract  of  hiring.  Agree- 
ment, 6. 

2.  Effect  of  bankruptcy  in  rescinding  contract 
of  hiring.     Siring,  3. 

RETURN. 

1.  To  certiorari,  of  proceedings  on  forcible 
entry  and  detainer.     Statute,  I.  I. 

2.  To  mandamus,  whether  it  maybe  demurred 
to.    Mandamus,  4. 

REVERSAL  OP  OUTLAWRY. 
When  it  may  be.     Outlaicru. 

REVERSIONER. 

1.  At  what  time  he  may  sue  for  injury  to  his 
interest.     Canal  Act. 

2.  When  liable  for  nuisance.    Nuisance,  1. 

ROAD. 
See  Highway. 
RULE  OP  COURT. 
I.  General. 

1.  M.  37  G.  3.     Erasure. 

2.  Hil.  2  W.  4,  L  s.  85.  Execution,  under  a 
judgment,  2. 

3.  17  June,  1833.    Bail,  1. 

IL  Consolidation  rale.  Consolidation  Rule  in 
Insurance  Causes. 

SAINT  ANDREW'S. 

1.  Diploma  of  degree  at  the  University  of  St. 
Andrew's,  how  proved.     Evidence,  VII. 

2.  Effect  of  degree  of  M.  D.  at  that  Univer- 
sity.    Wander,  1. 

SANITY. 
What  admissible  in  proof  oil    Evidence,  VL 


6AVING8  BANK. 
When  the  directors  must  appoint  an  arbi- 
trator. 

1.  The  directors  of  a  savings  bank  are  not 
compellable  to  appoint  an  arbitrator,  under 
stat.  9  G.  4,  o.  92,  s.  45,  for  the  pur- 
pose of  deciding  upon  the  claim  of  persons 
professing  to  apply  on  behalf  of  a  body  of 
depositors,  if  it  be  matter  of  dispute  among 
the  depositors,  whether  the  applicants  be 
entitled  to  represent  the  body.  Rex  v. 
Witham  Savings  Bank,  321 

2.  The  court,  under  stat.  9  G.  4,  o.  92,  s.  45, 
granted  a  mandamus,  calling  upon  a  sav- 
ings bank  to  appoint  an  arbitrator  to  decide 
between  them  and  applicants  in  whose 
names  a  deposit  had  been  made,  though  the 
deposit  had  been  withdrawn  by  the  person 
who  made  it  for  the  applicants,  and  though 
the  published  rules  directed  that  a  duplicate 
book  of  the  deposits  should  be  delivered  by 
the  bank,  and  be  an  authority  for  paying 
over  any  sums  to  the  person  bringing  it  to 
the  bank,  and  though  such  a  duplicate  was 
delivered  up  to  the  bank  when  the  deposit 
was  withdrawn.  Bex  v.  Cheadle  Savings 
Bank,  323 

SEQUESTRATION. 

1.  What  sequestration  good  against  assignees 
of  insolvent  clergyman.     Statute,  I.  27.  (2). 

2.  Whether  bishop  should  be  made  party  to  a 
rule  to  set  aside  sequestration  issued  by 
him.    Statute,  I.  27.(2). 

SERJEANTS. 
Warrant  respecting,  122. 

SESSIONS. 

See  Quarter  Sessions,  Special  Sessions. 

SET  OFP. 

What  replication  to  plea  of  set  off  admits. 

Pleading  Civil,  VII. 

SETTLEMENT  OP  POOR. 
Poor,  II.,  IIL,  IV.,  V.,  VI. 

SETTLEMENT  OP  PROPERTY. 
Effect  of  voluntary  settlement,  as  to  admissi- 
bility of  declarations  of  settlor.    Evidence, 
IL  2. 

SHERIFF. 
L  Functions  of,  upon  writ  of  triaL 

1.  As  to  certifying,  with  reference  to 
oosts.     Costs,  5. 

2.  As   to    altering   the   postea.     Local 
Couru 

U.  New  trial  after  trial  before  sheriff. 

What  must  be  shown  on  moving  for  new 
trial.     Trial,  Neie. 
III.  Agreement  with  sheriff  by  purchaser  of 
distrained  goods,  under  stat.  66  G.  3,  c  60. 
Distress,  1. 

SHIFTING  TRUST. 

See  Trust,  Shittieg. 

SHIP. 

When  registered  owner  is  liable  for  repairs. 
A  steam  vessel  was  let  by  oharterparty 
or  twelve  months,  the  registered  ownen 
engaging  to  keep  the  engine  in  repair,  but 
the  charterer  binding  himself  to  do  all 
other  repairs,  to  pay  all  wages,  and  charges 
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of  navigating,  Ac.  and  to  indemnify  the 
owners  against  all  debts,  costs,  damages, 
expenses,  Ac.  incurred  in  respect  of  the 
charterparty  and  employment  of  the  vessel. 
The  owners  were  to  appoint  the  engineers. 
Tbe  charterer,  who  acted  as  captain,  had 
repairs  done  to  the  vessel  by  persons  unac- 
quainted with  the  above  contraot : 

Held,  that  no  action  lay,  in  respect  of 
those  repairs,  against  the  registered  owners. 
Jieeve  v.  Davit,  312 

SIMONY. 
What  variation  in  the  description  of  a  simo- 
niacal  contract  shows  a  different  cause  of 
action  in  counts  added  by  a  judge's  order. 
Order  of  Judge,  1. 

SLANDER. 

1.  Proof  of  introductory  averment  as  to  plain- 
tiff's character. 

Where  a  declaration  alleged  that  plaintiff 
had  been  and  was  a  physioian,  and  exer- 
cised that  profession  in  England,  and  on 
tbat  account  had  been  and  was  called  Doc- 
tor, meaning  Doctor  of  Medicine,  and  then 
stated  that  defendant  slandered  plaintiff  in 
his  character  of  a  physician  practising  in 
England,  and  denied  his  right  to  be  called 
a  Doctor  of  Medicine:  Held,  that  tbe  plain- 
tiff must  prove  that  he  was  entitled  to  prac- 
tise as  a  physician  in  England. 

Such  proof  is  not  furnished  by  showing 
the  fact  of  his  having  so  practised. 

Nor  by  showing  that  he  has  received  the 
degree  of  Doctor  of  Medicine  at  the  Uni- 
versity of  St  Andrew's.  Collin*  v.  Carnegie, 

695 

2.  What  may  be  shown  by  innuendo. 

A  count  in  a  declaration  for  slander,  laid 
the  words  as  follows: — "You  have  robbed 
me  of  one  shilling  tan  money;"  and  the 
innuendo  explained  the  meaning  to  be,  that 
the  plaintiff  had  fraudulently  taken  and 
applied  to  his  own  use  one  shilling  received 
by  him  for  the  defendant,  being  the  pro- 
duce of  a  sale  of  some  tan  sold  by  the 
plaintiff  for,  and  as  a  servant  to,  the  de- 
fendant; but  tbe  facta  stated  in  this  innu- 
endo were  not  alleged  by  any  independent 
averment  in  tbe  declaration:  Held,  that 
the  innuendo  was  bad,  as  introducing  new 
facta;  and  that,  without  the  innuendo,  the 
count  did  not  charge  words  actionable  in 
themselves. 

There  were  good  counts  besides,  and  spe- 
cial damage  was  laid  at  the  end  of  the 
declaration.  Judgment  having  been  entered 
on  a  verdiot  with  damages  generally,  it  was 
held  ill  on  error  brought:  and 

The  court  of  error  awarded  a  venire  de 
novo.    Day  v.  Bobineon,  554 

8.  How  special  damage  aids  defective  counts. 
Ante,  2. 

4.  Evidence  of  special  damage. 

In  case  for  slanderous  words,  by  reason 
of  which  the  plaintiff  was  turned  out  of  her 
lodging  and  employment,  it  appeared  tbat 
the  defendant  complained  to  E.,  the  mis- 
tress of  the  house,  who  was  his  tenant,  that 
her  lodgers,  of  whom  the  plaintiff  was  one, 
behaved  improperly  at  tbe  windows;  and 
he  added,  that  no  moral  person  would  like 
to  have  such  people  in  his  house.  E.  stated 
in  her  evidenoe,  that  she  dismissed  the 


plaintiff  in  consequence  of  the  words,  not 
because  she  believed  them,  but  because  she 
was  afraid  it  would  offend  her  landlord  if 
tbe  plaintiff  remained: 

Held,  that  the  action  was  maintainable, 
the  special  damage  being  tbe  consequence 
of  slanderous  words  used  by  the  defendant. 
Knight  v.  Gibb$,  43 

SMUGGLING. 
What  warrant  will  support  committal  under 
Stat  3  A  4  W.  4,  o.  53.    Statute,  L  35. 

SPECIAL  CASE. 
Caie,  Special* 

SPECIAL  DAMAGES. 

Damage*, 
SPECIAL  SESSIONS. 
What  surveyor's  expenses  they  may  allow,  to 
as  to  take  away  certiorari.    Statute,  L  13. 

STAMP. 
Effect  of  want  of  stamp  upon  a  written  agree- 
ment for  a  lease  for  years,  as  to  the  agree- 
ments in  the  lease.  Landlord  and  Tenant,  I 

STATUTE. 
I.  Decisions  on  particular  public  statutes. 

1.  8  H.  6,  c.  9.    Proceediogs  on  forcible  en- 
try. 

A  conviction  under  stat  8  H.  6,  c.  9,  set 
forth  a  complaint  made  to  two  justices,  of 
an  entry  into  premises  of  the  complainant, 
an  unlawful  ejectment,  and  a  forcible  de- 
tainer by  the  defendant ;  that  the  justices, 
on  personal  view,  found  the  defendant  for- 
cibly detaining,  according  to  the  complaint, 
and  that  he  was  therefore  convicted  by 
them  of  forcible  detainer  by  their  own  view. 
The  defendant  gave  a  written  notice  to  the 
justices,  after  the  oonviction,  denying  tbe 
force,  and  complainant's  possession.  Onsa 
inquisition  afterwards  had,  the  jury  found  a 
seisin  in  fee  by  the  complainant,  and  an 
unlawful  entry,  ejection,  and  forcible  de- 
tainer. The  justices  indorsed  upon  tbe 
inquisition  a  memorandum  of  having  re- 
seised  the  premises  and  put  tbe  complain- 
ant  into  possession.  The  conviction,  inqui- 
sition, and  memorandum  having  been 
returned  by  the  justices  to  a  certiorari, 
requiring  a  return  of  the  conviction  and 
inquisition,  and  all  things  touching  the 
same,  this  court  refused  to  grant  a  meads- 
mus  to  amend  the  return  by  returning  the 
information,  and  by  returning  on  the  five 
of  the  conviction  the  evidence  given  touch- 
ing the  entry,  and  the  facts  touching  lbs 
conduct  of  the  defendant  on  the  view,  it 
not  being  suggested  on  affidavit  that  any 
evidence  was  received  by  tbe  magistrates 
on  the  view.  The  court  gave  no  opinion  si 
to  the  validity  of  the  conviction.  Bex  v. 
WiUon,  627 

2.  13  Elis.  c  20. 

(1.)  Objection  to  charge  on  benefice,  how 

raised. 

On  a  proceeding  under  the  Interpleader 
Act,  at  the  instance  of  a  sequestrator,  to 
settle  the  rights  of  several  sequestration 
oreditors  of  a  beneficed  clergyman,  a  credi- 
tor claimed  under  a  warrant  of  attorney, 
which  appeared,  by  memorandum  indorsed, 
to  be  given  by  the  clergyman  for  the  par* 
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pose  of  securing  an  annuity  gr  nted  by 
deed:  Held,  that  the  creditor  need  not 
fhow  the  deed,  in  order  to  prove  that  it 
was  free  from  objection  under  staL  13  Elis.  c. 
20,  the  warrant  of  attorney  being,  on  the 
face  of  it,  regular.  Johneon  v.  Bratier,  624 
(2)  What  is  a  charge  on  the  benefice. 
H.  a  beneficed  clergyman,  gave  8.  a 
warrant  of  attorney  to  enter  up  judgment 
against  htm  for  36001.  The  defeasance  re- 
oited,  that  S.  had  agreed  to  purchase  an 
annuity  of  H.  for  1800/.,  and  that  the  an- 
nuity  was,  or  was  intended  to  be  secured  to 
8.  by  indenture  of  even  date  with  the  war- 
rant of  attorney,  charging  the  annuity  on 
his  benefice ;  and  that  H.  and  8.  had  also 
agreed  that  the  annuity  should  be  secured 
by  warrant  of  attorney  as  above,  which  bad 
been  executed.  The  defeasance  further 
declared,  that  the  judgment  on  the  warrant 
of  attorney  was  to  be  a  collateral  seourity 
only,  and  that  execution  was  not  to  issue 
till  payment  should  have  been  twenty-one 
days  in  arrear,  in  which  case,  and  as  often 
as  it  should  so  happen,  S.  might  immedi- 
ately obtain  seqnestration  of  the  rectory,  to 
the  intent  that  he  should  recover  the  ar- 
rears. 

The  court  pet  aside  the  warrant  of  attor- 
ney, as  charging  the  benefice,  contrary  to 
staL  13  Elis.  c.  20. 

H.  gave  another  warrant  of  attorney  to 
8.  S.  reciting  an  agreement  between  them 
for  the  purchase  by  S.  S.  of  an  annuity  for 
1960/.,  such  annuity  to  be  charged  upon 
his  benefice,  and  also  secured  by  H.'s  war- 
rant of  attorney,  and  judgment  thereon,  for 
3000/.  It  then  recited  an  indenture  be- 
tween the  parties,  charging  the  benefice 
with  the  annuity,  and  declaring  that  the 
judgment  was  to  be  a  security  for  the  same, 
and  that,  in  case  of  default  in  payment  for 
twenty-one  days,  it  should  be  lawful  for  8. 
S.  to  issue  execution  for  3900/.  and  costs,  in 
order  that  he  might  sequester  the  benefice, 
and  thereby  be  in  possession  in  trust  for 
better  securing  to  him  all  arrears  then  due 
on  the  annuity,  and  all  future  payments 
thereof;  and  it  was  further  stipulated  by 
the  indenture,  that  execution  was  not  to  be 
sued  out  before  default,  but  might  issue  as 
often  aa  the  annuity  should  be  in  arrear. 
The  warrant  of  attorney  then  proceeded,  in 
pursuance  of  the  said  agreement,  and  for 
further  securing  the  annuity,  to  authorise 
the  attornies  to  confess  judgment  for  3000/. 
Ac. 

The  court  set  the  warrant  of  attorney 
aside.  Saltmareh*  v.  Hevoett,  and  Skriue 
V.  Hewett,  812 

8.  46  Elis.  e.  6.    Who  may  certify  to  deprive 
plaintiff  of  costs.     Cost*,  6. 

4.  7  Ja.  1,  c.  5.  When  magistrates  shall  have 
double  costs. 

In  an  aotion  against  magistrates  for  an 
act  done  in  the  performance  of  their  duty 
as  such,  the  plaintiff  obtained  a  rule  of 
court  to  remove  the  action  to  a  county  dif- 
ferent from  that  in  which  it  was  brought; 
he  undertaking,  by  the  rule,  to  pay  the 
defendants'  costs  of  the  removal.  The  de- 
fendants obtained  a  verdict :  Held,  that  the 
defendants'  costs  of  the  removal  were  not 
to  be  doubled,  under  st.  7  Jac.  1,0.6,  and 
21  Jac  1,  c.  12.     Thomas  v.  Saundere,  662 

6.  21  Ja.  1,  o.  12.    Ante,  4. 


6.  21  Ja.  1,  c.  13.    What  defects  it 
Error,  1. 

7.  21  Ja.  1,  o.  16. 

(1.)  What  is  admitted  by  replying  the 
statute  of  limitations  to  a  plea  of  set  off. 
Pleading,  Civil,  VIL 

(2.)  What  payment  answers  a  plea  of 
this  statute. 

[1 .]  A  parish  vestry  resolved  to  borrow 
money  from  H.  N.,  who  advanced  it,  and 
took  promissory  notes  for  the  amount,  made 
by  P.,  W.,  and  F.,  who  were  church war- 
dens  and  overseers,  and  who  added  to  their 
signatures  the  titles  of  their  respective 
offices.  Interest  was  paid  on  the  notes, 
from  the  parochial  funds,  and  the  accounts 
containing  the  item  were  allowed  by  the 
vestry;  and  W.,  with  other  parishioners, 
signed  the  allowance  in  one  instance.  P., 
W.,  and  F.  resided  constantly  in  the  parish.  . 
To  an  aotion  brought  on  the  notes,  against 
P.,  W.,  and  F.,  within  six  years  from  W.'s 
signature  of  the  allowance,  (but  not  from 
the  making  of  the  note,)  the  statute  of 
limitations  was  pleaded.  The  jury  having 
found  for  the  plaintiff,  the  court  sustained 
the  verdict.    Hew  v.  Pettet,  196 

[2.]  A  joint  and  several  promissory  note 
was  signed  by  S.,  and  afterwards  by  de- 
fendant, as  surety  for  8.  There  was  a  sub- 
scribing witness  to  S.'s  signature.  Defend- 
ant being  sued  (alone)  on  the  note,  pleaded 
the  statute  of  limitations ;  and  at  the  trial 
it  was  proved,  to  take  the  case  out  of  the 
statute,  that  a  person  named  8.  had  made 
payments  on  the  note.  Evidence,  but  not 
that  of  the  subscribing  witness,  was  offered 
to  show  that  the  name  8.  on  the  note  was 
the  hand-writing  of  the  party  who  made 
the  payments : 

Held,  that  this  could  not  be  proved  with- 
out calling  the  subscribing  witness,  and 
that  without  such  proof  there  was  no  prima 
facie  case  in  answer  to  the  plea.  Wylde 
v.  Porter,  742 

8.  29  Car.  2,  c.  3. 

(1.)  What  sufficient  statement  of  consid- 
eration for  promise  to  pay  debt  of  another. 
Guarantee,  1. 

(2.)  When  a  lease  for  a  number  of  years 
is  void,  as  to  duration  of  term,  for  want  of 
writing,  how  the  stipulations  in  the  lease 
are  affected.    Landlord  and  Tenant,  1. 

9.  8  Ann.  o.  4.    Payment  to  landlord  on  dis- 
training.   Diitreee,  1. 

10.  9  Ann.  c.  20.    Demurrer  to  return  to  man- 
damus.   Mandamue,  4. 

11.  2  G.  2,  e.  23.    Costs  on  taxation  of  attor- 
ney's bill. 

(1.)  A  defendant,  who,  upon  compromis- 
ing a  suit,  has  undertaken  to  pay  the 
plaintiff's  oosts  as  between  attorney  and 
client,  is  entitled  to  the  costs  of  taxing  the 
attorney's  bill,  under  staL  2  G.  2,  c.  23,  s. 
23,  if  upon  such  taxation,  had  under  the 
plaintiff's  authority,  more  than  one- sixth 
has  been  deduoted.    Sadler  v.  Palfreyman, 

717 

(2.)  If,  on  a  taxation  of  an  attorney's 
bill,  as  between  attorney  and  client,  the 
Master  strike  off  a  part  of  the  charges,  on 
the  ground  that  the  client  is  not  the  person 
liable  for  such  part,  the  sum  upon  which 
the  sixth  is  to  be  calculated,  under  stat  2 
G.  2,  o.  23,  s.  23,  is  the  original  bill  redueed 
by  the  part  so  disallowed ;  and  the  disal- 
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lowance  of  such  part  is  not  a  reduction 
upon  taxation  within  that  clause. 

Costa  in  a  suit  were  taxed  as  between 
party  and  party,  and  the  residue,  after 
taxation,  paid  to  the  attorney  of  the  suc- 
cessful party.  The  attorney  afterwards 
delivered  his  bills  to  bis  client,  under  an 
order  of  court  for  suoh  delivery,  and  for  a 

feneral  referenoe  of  the  bills  for  taxation, 
hey  inoluded,  among  other  matters,  the 
above  costs  as  reduced,  for  which  the  at- 
torney gave  credit :  Held,  that  he  was  en- 
titled to  insert  the  reduced,  and  not  the 
original  amount  of  costs,  and  that,  on  taxa- 
tion of  the  bills,  the  client  oould  not  add 
the  sum  formerly  deducted  from  these  costs 
to  the  sum  taxed  off  from  the  general 
amount  of  the  bills,  in  order  to  make  the 
whole  deduction  exceed  one-sixth  of  suoh 
amount.  . 

Although  the  statute  2  G.  2,  e.  23.  s.  23, 
directs  that  where  an  attorney's  bill  on 
taxation  has  been  reduced  by  less  than  a 
sixth,  the  court  "in  their  discretion,"  shall 
charge  the  attorney  or  client  with  the  costs 
of  taxation:  the  proper  course  in  suoh  oases 
is,  that  the  client  be  charged  with  the  cost* : 
Held  per  Taunton  and  Williams  Js.,  Little- 
dale  J.  dubitante.    Mill*  y.  Revett,  858 

12.  22  G.  2,  c.  40.  When  attorney  will  be 
struck  off  roll,  under  sect.  11.     Attorney,  5. 

13.  13  G.  3,  e.  78.  What  expenses 
Special  Sessions  may  allow,  so  that  cer- 
tiorari shall  be  taken  away. 

Two  surveyors  of  the  highways  included 
in  their  accounts  oertain  expenses  incurred 
in  supporting  the  appointment  of  one  of 
themselves,  as  surveyor  for  a  previous  year, 
against  an  appeal  to  the  quarter  sessions; 
whioh  appeal  was  discharged;  and  the  ex- 
penses in  opposing  a  rule  for  a  certiorari  to 
remove  into  the  Court  of  King's  Bench  their 
accounts,  as  purveyors,  for  a  previous  year, 
whioh  rule  was  disv  harged. 

These  expenses  had  not  been  agreed  to  by 
the  inhabitants,  nor  allowed  by  a  justice, 
before  they  were  charged  in  the  accounts. 
The  accounts  being  submitted  to  a  meeting 
of  the  inhabitants,  the  items  referring  to 
these  expenses  were  objected  to.  The 
accounts  were  duly  taken  to  a  single  justice, 
who  postponed  the  allowance  to  the  special 
sessions,  at  which  the  accounts  were  allowed. 
The  items  were  objected  to  both  before  the 
single  justioe  and  at  the  special  sessions: 
Held,  that  the  special  sessions  had  jurisdic- 
tion, under  stat.  13  G.  3,  o.  78.  s.  48.,  to 
allow  the  accounts ;  and  that,  therefore,  by 
the  eighty-first  section  of  the  same  statute, 
the  order  of  allowanoe  oould  not  be  removed 
by  certiorari.    Bex  v.  Fowler,  830 

14.  45  G,  3,  c.  92.    Subpoena  under  s.  3. 

In  the  statute  45  G.  3,  c.  92.  s.  3.,  for  en- 
forcing the  appearanoe  of  persons  served 
with  subpoena  in  one  part  of  the  United 
Kingdom,  to  give  evidence  in  another,  the 
"parts"  signified  are  England,  Scotland,  and 
Ireland. 

Where  a  person  has  been  served  with 
a  subpesna,  not  issued  from  the  Crown- 
office,  to  appear  and  give  evidence  at  quarter 
sessions,  and  makes  default,  the  Court  of 
King's  Bench  cannot  attach  him  for  eon- 
tempt,  either  by  its  general  authority,  or  by 
virtue  of  the  above  statute.  Tie  King  v. 
BroumeU,  598 


15.  48  G.  8.  e.  128.  •  Who  will  be  dis- 
charged under. 

The  statute  48  G.  3,  e.  123.,  for  the  dis- 
charge of  persons  in  execution  upon  any 
judgment  for  any  debt  or  damages  not  ex- 
ceeding 20/.,  applies  to  persons  in  execution 
for  damages  in  actions  of  assault.  Winter 
v.   Elliott,  24 

10.  54  G.  3,  c.  170.  When  inhabitants 
may  be  witnesses. 

The  rated  inhabitants  of  a  district  indicted 
for  non-repair  of  a  highway,  are  not  ren- 
dered competent  witnesses  for  the  defence 
by  stat.  54  G.  3,  c.  170.  s.  9.  The  King  v. 
The  Inhabitant*  of  Bishop  Auckland,       744 

17.  55  G.  3,  c  137.    What  is  within  s.  6. 
The  statute  55  G.  3,  e.  137.  s.  6    which 

prohibits  any  churchwarden,  overseer,  Ac. 
from  "supplying,  for  his  own  profit,  any 
goods,  materials,  or  provisions  for  the  ace 
of  any  workhouse  or  otherwise  for  the  sup- 
port and  maintenance  of  the  poor  in  any 
parish,  Ac.  for  which  he  shall  be  appointed.*' 
does  not  extend  to  a  person  doing  work  on 
the  workhouse,  aud  supplying  materials  in- 
cidentally to  such  work ;  as  a  painter  and 
glazier  who  mends  the  windows  of  the  work- 
house, providing  paint,  glass,  and  lead. 
Barbery.  Watte,  514 

18.  50  G.  3,  c  50.  Execution  on  farm. 
Distrtee,   1. 

19.  60  G.  3,  c.  139.  What  is  expense 
incurred  by  parochial  funds,  under  s.  1L 
Poor,  V.  1. 

20.  58  G.  3,  e.  09.  Regulation  of  vestry 
under. 

A  local  act  passed  before  the  statute  58  G. 
3,  c  09.,  for  the  regulation  of  parish  ves- 
tries, created  the  office  of  guardians  of  the 
poor  for  a  particular  parish,  and  enacted, 
that  vaoancies  should  be  annually  filled  up 
by  the  rated  inhabitants  assembled  in  the 
vestry  room,  who  should  elect  persons  in 
the  room  of  those  going  out:  Held,  that 
affr  the  passing  of  stat.  68  G.  3,  e.  09.  the 
inhabitants  must  be  allowed  in  such  elec- 
tion the  number  of  votes  in  proportion  to 
their  respective  assessments,  defined  in  the 
latter  act;  for  that  the  local  act  did  not  give 
this  vestry  such  a  peculiar  constitution  as 
to  bring  it  within  sect  8.  of  58  G.  3,  c.  69, 
which  preserves  to  vestries  holden  under 
any  special  act,  the  powers  and  rights  of 
voting  whioh  they  previously  enjoyed.  Bex 
v.  The  Churchwarden*  of  St.  James,  (Xerlten- 
weU,  317 

21.  59  G.  3,  e.  50.  Settlement  by  renting 
a  tenement.    Poor,  IV.  2. 

22.  3  G.  4,  c.  23.  What  defects  in  eon- 
viction  s.  3.  cures.    Poet,  ?3f 

23.  4  G.  4,  c  04.  Power  and  proceed- 
ings of  justices  under  the  act, 

(1.)  Held  by  the  Court  of  King's  Bench 
(Parke  J.  dubitante,)  and  the  judgment 
affirmed  on  error  in  the  Exchequer  Cham- 
ber, that  under  stat.  4Q.4,o.  04.  the  jus- 
tices of  a  town  and  county  of  a  town, 
mentioned  in  schedule  A.  to  that  act,  might 
rate  the  inhabitants  for  rebuilding  the  gaol 
of  such  town  and  county  on  a  new  site: 

Although  by  a  local  act,  which  had  been 
carried  into  effect,  it  had  been  enacted  that 
ground  should  be  purchased,  and  conveyed 
to  the  corporation  of  the  said  town,  and 
that  the  justices  for  the  town  and  coaatj 
should  cause  a  new  gaol  to  be  built  therscm; 
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that  a  limited  him  should  be  raised  by 
assessment  on  the  town  and  county,  for  the 
purposes  of  the  act  respecting  snch  gaol,  the 
surplus  to  be  repaid  proportionally  to  the 
parties  assessed;  and  that  such  gaol,  when 
finished,  should  be  a  public  gaol  for  the 
town  and  county,  and  should  from  time  to 
time  be  maintained,  supported,  and  repaired 
by  the  corporation : 

The  sixty -eighth  section  of  4  G.  4,  c.  64. 
enacts,  that  the  justices  in  sessions  may 
raise  money  on  the  counties,  towns,  Ac.  to 
which  the  act  extends,  for  defraying  the 
expenses  of  the  matters  and  things  therein- 
before directed  to  be  done  respecting  gaols, 
Ac,  in  the  same  manner  as  rates  applicable 
to  the  building,  repairing,  or  maintenance 
of  such  prisons  respectively  are  now  directed 
to  be  raised  by  law: 

Held  by  the  Court  of  Error,  that  this 
applies  only  to  the  mode  of  raising  such 
rates,  and  not  to  the  persons  on  whom  they 
are  to  be  laid. 

Held  by  both  courts,  that  the  power  of 
the  justices  to  rate  as  above  is  not  limited 
by  stat.  5  0.  4,  c.  85.  s.  16. 

Held  by  the  Court  of  King's  Bench,  on 
the  construction  of  4  G.  4,  c.  64,  ss.  45.  60., 
that  when  a  presentment  has  been  made  as 
to  the  propriety  of  removing  the  site  of  a 
gaol,  and  the  justices  in  session  have  taken 
such  presentment  into  consideration,  giving 
the  notices  required  by  sect.  45.,  and.  have 
resolved  that  the  site  ought  to  be  changed, 
such  justices  may  at  their  next  session  con- 
firm the  resolution,  and  contract  for  building 
the  new  gaol,  without  having  given  fresh 
notices.     Thompson  v.  Baikes,  863 

(2.)  Same  decision  (in  K.  B.)  as  in  the 
ease  above,  on  the  power  of  the  justices  to 
make  the  rate. 

Held  that,  under  4  G.  4,  e.  64.  s.  68., 
which  empowers  justices  to  raise  money  for 
the  purposes  of  the  act,  as  to  gaols,  in  the 
same  manner  as  rates  applicable  to  the 
building,  repairing,  or  maintenance  of  such 
prisons  respectively  are  now  directed  to  be 
raised,  the  justices  of  a  town  and  county 
might  have  power  to  raise  money  on  the 
inhabitants  in  general  for  the  purpose  of 
building  a  gaol,  though  other  persons  might 
have  been  liable  at  the  time  of  passing  the 
act,  and  might  continue  liable,  to  the  ex- 
pense of  repairing  and  maintaining  such 
gaoL  Hex  v.  The  Justices  of  Kingston- 
upon-Hull,     •  880 

24.  5  G.  4,  e.  85.    How  far  s.  15.  limits 
powers  given  to  justices  under  stat  4  G.  4, 
e.  64.  ante,  23.  (1,)  (2.) 
25.6G.  4,c.  16. 

(I.)  Apparent  ownership  by  bankrupt, 
under  s.  72.    Bankrupt,  II. 

(2.)  What  contract  is  proteoted  by  s.  81. 
Bankrupt,  IL  4. 

26.  6  G.  4,  c.  67.    Settlement  by  renting 
a  tenement.    Poor,  IV.  3,  4. 
27.  7  G.  4,  e.  67. 

(1.)  Apparent  ownership  by  insolvent 
debtor. 

Under  the  thirtieth  section  of  the  Insol- 
vent Debtors'  Act,  (7  G.  4,  e,  57.)  a  debt  due 
to  the  insolvent  will  pass  to  the  provisional 
assignee,  although  it  has  been  assigned  to  a 
third  party  before  the  insolvent's  imprison- 
ment, if  notice  of  such  assignment  was  not 


given  to  the  debtor  before  such  imprison-     ' 
menu 

A  plea  in  assumpsit  alleged,  that  the 
debt  sued  upon  had  vested  in  the  provi- 
sional assignee,  the  plaintiff  having  become 
insolvent,  and  having  executed  an  assign- 
ment under  the  act.  The  replication  alleged 
an  assignment  to  a  third  party  before  the 
imprisonment,  for  good  consideration: 

II eld,  on  general  demurrer,  that  the  repli- 
cation was  bad,  for  not  alleging  that  the 
debtor  had  notice  of  such  assignment. 
Buck  v.  Let,  804 

(2.)  Rights  of  assignees  over  parson's 
benefioe. 

The  assignees  of  an  insolvent  clergyman 
do  not  acquire  any  right  to  his  benefice,  or 
the  income  of  it,  by  the  assignment,  nor 
until  they  have  obtained  a  sequestration, 
as  directed  by  7  G.  4,  c.  67,  s.  28,  after  ad- 
judication by  the  Insolvent  Debtors'  Court 
on  such  insolvent's  petition.  An  individual 
judgment  creditor  may  sequester  the  bene- 
fice for  his  own  debt,  notwithstanding  the 
assignment  to  the  provisional  assignee;  and 
the  assignees,  after  adjudication,  are  not 
entitled  to  set  aside  the  sequestration  of 
such  creditor,  or  to  claim  precedence  over 
it  for  a  sequestration  issued  by  them  pur- 
suant to  the  act 

Sect  34,  of  the  Insolvent  Debtors'  Aot,  7 
G.  4,  o.  67,  enacts,  tliat  where  a  prisoner 
who  applies  for  his  discharge  under  that 
act  shall  have  executed  any  warrant  of 
attorney  to  confess  judgment,  no  creditor 
obtaining  judgment  thereupon  shall,  after 
the  imprisonment  of  the  debtor,  avail  him- 
self of  any  execution  issued  or  to  be  issued 
on  such  judgment,  by  seisure  and  sale,  or 
by  sale,  of  his  property  : 

Held,  that  the  sequestration  of  an  eccle- 
siastical benefice  is  not  an  execution  within 
this  clause. 

When  the  court  is  moved  to  set  aside  the 
sequestration  of  a  benefice,  issued  by  the 
bishop,  Queers,  Whether  the  bishop  must  be 
made  a  party  to  the  rule.  Bishop  v.  Hatch, 
and  Chuter  v.  Hatch,  171 

(3.)  What  judgment  void  under  section 
32. 

Semble,  that  to  make  a  judgment  void  as 
being  voluntary  under  the  thirty-seoond 
section  of  the  Insolvent  Act  (7  G.  4,  e.  57,) 
there  must  be  collusion  between  the  party 
suffering  it  and  the  creditor  recovering  it, 
for  the  purpose  of  giving  the  latter  a  pre- 
ference: 

At  any  rare  the  mere  circumstance  of  the 
judgment  being  suffered  by  default  does  not 
make  it  void  under  that  section,  if  there  be 
a  bona  fide  debt     Thorpe  v.  Eyre,  926 

(4.)  What  is  an  execution  under  section 
84.     Ante,  2. 

(6.)  Whether  outlawry  reversible  upon 
discharge  of  outlaw  under  the  act  Out* 
fatery. 

28.  9  G.  4,  e.  92.  When  direotors  of  Savings 
Bank  must  appoint  arbitrator.  Savings 
Bank. 

29.  11  G.  4,  A  1  W.  4,  e.  70.  To  what  writs 
of  error  section  8,  applies. 

The  statute  11  G.  4,  A  1  W.  4,  o.  70,  s.  8, 
for  the  return  before  ten  judges  in  the  Ex- 
chequer Chamber  of  writs  of  error  upon 
judgments  given  in  the  King's  Bench,  Com- 
mon Pleat,  and  Exchequer,  extends  to  a 
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judgment  given  for  the  Crown  on  an  indict- 
ment in  the  King's  Benoh.     Rex  v.  Wright, 

434 
80.  1  W.  4y  o.  18.  Settlement  by  renting  tene- 
ment    Poor,  IV.  1. 
SI.  1  A  2  W.  4,  o.  00.    Election  of  reetrymen 
and  auditors. 

(1.)  When  the  act  for  the  better  reirula- 
tion  of  vestries,  1  A  2  W.  4,  o.  60,  had  been 
adopted  in  a  parish,  there  must  be  elected, 
at  each  of  the  first  three  annual  elections, 
one-third  of  the  whole  number  of  which 
the  vestry  chosen  under  the  act  is  ultimate- 
ly to  consist;  and  there  must  be  deducted, 
by  lot,  from  the  original  vestry,  at  the  first 
election,  one-third  of  the  number  of  vestry- 
men then  existing  (whatever  the  full  regu- 
lar number  of  the  original  vestry  would  be ;) 
at  the  second  eleotion,  half  the  number  of 
the  original  vestrymen  then  existing;  at  the 
third  eleotion,  all  the  remaining  original 
vestrymen. 

(2.)  A  parish  adopting  the  act  had  previ- 
ously been  divided  into  four  districts,  for 
the  more  conveniently  collecting  the  rates, 
and  this  division  had  been  adopted  for  tak- 
ing the  roll  in  the  eleotion  of  members  of 
parliament;  a  small  part  also  of  the  parish 
was  annexed  to  a  part  of  an  adjoining 
parish,  and  separated  from  the  original 
parish,  for  ecclesiastical  purposes : 

Held,  that  the  ele'oti  m  of  vestrymen  and 
auditors  might  be  made  in  one  place  of 
the  parish  only. 

(3.)  If  a  parish  adopting  the  act  be  within 
the  metropolitan  police  district  or  the  city 
of  London,  or  contain  more  than  3,000  resi- 
dent householders,  the  qualification  for  ves- 
trymen is,  that  they  should  be  resident 
householders,  and  should  also  be  rated  to 
the  poor  rate  of  the  parish  on  an  annual 
rental  of  not  less  than  402.;  but  the  rental 
may  be  made  up  of  tenements  separately 
held,  and  not  in  the  occupation  of  the  ves- 
trymen. 

(4.)  The  qualifications  must  be  perfect  at 
the  time  of  election,  but,  if  unqualified  per- 
sons be  elected,  this  doos  not  avoid  the  elec- 
tion of  qualified  vestrymen  or  auditors 
elected  at  the  same  time. 

(5.)  A  parish  which  adopted  the  act,  had 
previously  been  governed  by  a  vestry  esta- 
blished by  a  looal  act,  whioh  defined  the 
qualification  of  a  vestryman,  and  prescribed 
an  oath  to  be  taken  before  any  vestryman 
should  be  capable  of  acting  in  the  execu- 
tion of  that  local  aot;  by  the  oath,  the  per- 
son swore  to  execute  the  powers  reposed  in 
pursuance  of  the  same,  and  that  he  was 
possessed  of  the  qualification  prescribed 
thereby,  which  was  different  from  that  re- 
quired by  1  A  2  W.  4,  o.  00: 

Held,  that  this  oath  was  not  to  be  taken 
by  the  vestrymen  elected  under  the  latter 
aot  The  King  v.  The  Churchwarden*  of  St 
Pancrae,  80 

82.  2  W.  4,  o.  39. 

(1.)  Consequences  of  variance  of  decla- 
ration from  capias.    Arreet,  1. 

(2.)  Of  varitinoe  between  oapias  and  copy. 
Arrest,  8. 

83.  3  A  4  W.  o.  15.    Who  is  assignee  of  copy- 
right 

A  person  to  whom  the  copyright  of  a  dra- 
matio  piece  has  been  assigned,  previously 
to,  and  within  ten  years  of,  the  passing  of 
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(2.)  Power 


stat  8  A  4  W.  4,  c.  15,  (10th  June,  1833,)  is 
an  assignee  within  that  clause  of  the  act 
which  gives  to  the  author's  assignee,  in  the 
case  of  a  dramatic  work  published  within 
ten  years,  the  sole  liberty  of  representing 
it     Cumberland  v.  Planche,  580 

34.  3  A  4  W.  o.  42. 
(1.)  Amendment  at  Nisi  Prius. 

Amendment,  1. 
Ejectment,  2. 
Power  of  judge  of  inferior  court, 
upon  writ  of  trial  under  s.  17,  to  certify 
against  plaintiffs  costs.     CoeU,  5. 

(3.)  Liability  of  executors  to  costs. 

Under  3  A  4  W.  4,  o.  42,  s.  31,  executors 
are  liable  to  cost*  in  actions  commenced 
before  the  statute  oame  into  operation,  and 
tried  afterwards: 

Held,  Littledale  J.  dissentiente.  Freeman 
y.  Moyee,  338 

(4.)  What  must  be  shown  on  moving  for 
new  trial  after  trial  under  s.  17.  Trial, 
JVe»,  1,  2. 

(6.)  Interest  on  writs  of  error. 

The  enactment  of  8  A  4  W.  4,  c.  42,  s.  30, 
that  if  any  person  "  shall  sue  out  any  writ 
of  error/'  Ac,  as  there  mentioned,  and 
judgment  shall  be  given  for  the  defendant 
in  error,  the  court  of  error  shall  allow  inter- 
est for  such  time  as  execution  has  been  de- 
layed by  suoh  writ,  applies  only  where  the 
writ  has  been  sued  out  sinoe  the  passing  of 
the  aot    Bum  v.  Carvalho,  895 

35.  3  A  4  W.  4,  o.  63.    What  a  good  commit- 
tal. 

A  party  convicted  in  a  penalty  under  an 
act  against  smuggling  (3  A  4  W.  4,  c.  63,) 
was  oommitted  to  gaol  by  warrant  of  the 
convicting  justices,  till  he  should  pay  the 
forfeiture.  The  act,  (sec  90,)  empowers 
justices  to  amend  any  such  conviction  or 
warrant  of  commitment,  whether  before  or 
after  conviction.  Four  days  after  the  com- 
mittal, the  warrant  (which  was  defective  in 
point  of  law,)  was  withdrawn  from  the 
gaoler's  possession,  and  another  substituted; 
it  did  not  appear  by  whom.  The  second 
warrant  was  of  the  same  date,  and  signed 
and  sealed  by  the  same  justices  as  the  first, 
and  did  not  materially  vary  from  it,  except 
that  in  the  recital  of  the  conviotion  certain 
oordage  was  said  to  be  adapted  for  "  sling- 
ing" casks,  instead  of  "  slinging  or  sinking  ;" 
and  the  name  of  the  place  at  which  the 
party  was  said  to  hare  been  detained  for 
his  offence,  was  altered.  The  above  facts, 
and  copies  of  the  warrants,  being  returned 
on  certiorari  and  habeas  corpue : 

Held,  that  the  court  could  not  presume, 
either  from  the  facts  returned,  or  from  the 
warrants,  that  the  second  warrant  was  sub* 
sti toted  by  the  justices  as  an  amendment  of 
the  first,  in  pursuance  of  the  authority  given 
them  by  the  act  The  prisoner  was  dis- 
charged. In  the  matter  of  Elmy  and  Saw- 
der, 843 
30.  3  A  4  W.  4,  e.  55.    Conviction  under. 

A  conviction  under  stat  8  A  4  W.  4,  c.  56, 
s.  27,  stated  that  the  defendant  refused  to 
deliver  up  a  certificate  of  registry  to  hie 
Majesty' i  officer e  of  cuetcme: 

Held,  that  this  was  bad,  as  not  bringing 
the  offence  within  the  words  of  the  section, 
"  shall  refuse  to  deliver  up  to  the  proper 
officers  of  his  Majesty's  customs." 

The  conviction  did  not  state  for  what  pur- 
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pose  the  certificate  wm  required :  Held,  per 
Lord  Denman  C.  J.  and  Williams  J.,  that 
this  omission  also  made  the  conviction  bad, 
as  not  satisfying  the  words  of  the  same  sec- 
tion, "to  deliver  up  for  the  purpose  of  such 
ship  or  vessel,  as  occasion  shall  require." 

Held,  also,  that  these  were  defects  in  sub- 
stance, and  not  cured  by  the  general  act,  3 
G.  4,  e.  23,  s.  3.     Bex  v.  WaUh,  481 

IL  Decision  on  particular  local  and  personal 
statutes. 

1.  Canal  Acts.    See  Canal  Act: 

2.  Certiorari,  when  taken  away  by  l*ocal 
Act.     Certiorari,  IL  2. 

3.  Costs  of  proceedings  to  assess  compen- 
sation.    Costs,  3. 

4.  Hungerford  Market  Act 

(1.)  How  it  affects  the  Building  Act. 

By  the  act  (11  G.  4,  c.  70,)  establishing 
the  Hungerford  Market  Company,  they  are 
authorised  to  pull  down  certain  messuages 
or  buildjngs,  and  erect  others  on  the  site, 
making  compensation  (to  be  assessed,  if 
necessary,  by  a  jury)  to  the  owners  of  any 
premises  which  may  be  damaged  by  the 
taking  down  of  such  messauges  or  build- 
ings. The  act  also  provides,  that,  for  pre- 
serving uniformity  in  the  buildings  to  be 
erected,  the  same  shall  not  be  subject  to  the 
provisions  of  the  Building  Act,  14  O.  3,  c. 
78,  nor  shall  such  provisions  be  enforced 
with  respect  to  the  same. 

The  company  having  bought  premises, 
No.  22,  under  the  authority  and  for  the  pur- 
poses of  a  local  act,  gave  notice  to  the 
tenant  of  the  adjoining  house,  No.  23,  pur- 
suant to  the  Building  Act,  that  the  party- 
wall  between  the  two  houses  was  appre- 
hended to  be  unsafe,  and  that  the  owner  or 
occupier  of  No.  23  was  required  to  appoint 
surveyors  to  meet  those  of  the  company  on 
a  day  named,  and  ocrtify  its  condition. 
They  had  afterwards  leave,  from  an  agent 
of  the  tenant,  to  make  the  survey  earlier 
than  the  time  fixed  by  the  notice.  Upon 
such  survey,  the  wall  was  condemned;  and 
before  the  time  first  named  for  the  survey, 
the  company,  having  served  the  tenant  of 
No.  23  with  the  surveyors'  certificate,  accord- 
ing to  the  Building  Act,  began  to  pull  down 
the  wall,' which  was  then  rebuilt,  and  the 
landlord  of  No.  23  paid  half  the  expense, 
According  to  tho  Building  Act  They  also 
palled  down  and  rebuilt  the  whole  of  No. 
22.  The  tenant  claimed  compensation, 
under  the  local  act,  for  losses  sustained  (in 
business  and  otherwise)  in  oonsequeoee  of 
the  above  proceedings:  the  only  material 
damage,  however,  appearing  to  have 
resulted  from  the  taking  down  of  the 
party-wall: 

Held,  that  the  clause  excluding  the  opera- 
tion of  the  Building  Act  did  not  apply  to 
party-walls  between  the  company's  houses 
and  those  of  other  persons. 

Held,  also,  upon  the  facts  of  the  ease,  that 
the  pulling  down  of  the  party-wall  was  a 
proceeding  not  under  the  authority  of  the 
local  act,  but  under  the  Building  Act, 
although  the  parties  had  waived  the  notice 
given  under  the  latter  act,  with  respect  to 
the  time  of  survey.  Bex  v.  Hungerford 
Market  Company  (ex  parte  Yeates,)        668 

(2.)  What  done  in  execution  of  the  aet 

The  statute  11  G.  4,  e.  70,  gave  to  the 


Hungerford  Market  Company  general 
powers  to  purchase  and  bold  lands;  and 
also  a  power  to  purchase  certain  specified 
lands  and  houses,  at  a  price  to  be  assessed, 
if  necessary,  by  a  jury;  the  costs  of  the 
assessment  to  be  borne  by  the  company,  if 
a  higher  price  was  assessed  than  they 
offered,  but  otherwise  by  both  parties 
equally.  Tho  company  were  empowered  to 
erect  a  market-house,  and  other  convenient 
buildings,  Ac,  for  a  market,  and  were 
directed  to  make  a  certain  avenue.  If  any 
injury  should  be  dune  to  any  messuages, 
Ac,  by  the  taking  down  of  any  buildings 
for  the  purposes  of  or  in  the  execution  of 
the  act,  compensation  was  to  bo  assessed  in 
the  manner  before  provided  for  ascertaining 
the  value  of  the  lands,  Ac,  to  be  purchased. 
No  action  was  to  be  brought  for  any  thing 
done  in  pursuance  of  the  act,  or  of  the 
powers  given  by  it,  without  twenty-eight 
days'  notice,  nor  six  calendar  months  after 
the  eause  accruing : 

Held,  that  injury  done  to  a  house  not 
specified  in  the  act,  by  taking  down  an 
adjoining  house,  which  also  was  not  speci- 
fied, but  had  not  been  purchased  by  the 
company,  and  which  was  taken  down  to 
make  the  avenue,  was  not  an  injury  for 
which  a  jury  could  be  summoned  to  make 
compensation  under  the  act;  and  that  taking 
down  the  party-wall  between  the  two  houses 
was  not  such  an  injury. 

Qnctre,  Whether  the  clause  as  to  the 
notice  and  limitation  of  action  would  have 
been  applicable,  if  the  owner  of  the  house 
injured  had  brought  an  action?  Bex  r^Tke 
Hungerford  Market  Company.  (Ex  parte 
Eyre,)  676 

And  see  ante  (1.) 
6.  Inelosure  Act 

(1.)  When  appeal  against  award  to  be 
made.    Appeal  1. 

(2.)  What  notice  of  award  to  be  given  by 
commissioner.    JSrctice  3. 

6.  Local  Court,  what  is  a  debt  within  juris- 
diction of.    Local  Court. 

7.  'inrnpike  Act,  how  construed. 

A  local  turnpike  act  imposed  tolls  for 
every  horse  drawing  any  coach,  and  other 
tolls  upon  every  horse  not  drawing ;  it  pro- 
vided, generally,  that  if  the  tolls  had  in  any 
one  day  been  paid  for  the  passing  of  any 
horse,  such  horse  should  on  that  day  be 
permitted  to  repass  once  toll  free;  but 
en-tcted  that  the  tolls  for  horses  drawing 
any  stage  coach  should  be  payable  every 
time  of  passing.  The  trustees  let  the  tolls, 
with  power  to  collect  them  according  to  the 
act,  and  subject  to  such  rules  and  restric- 
tions as  should  be  made  by  the  trustees: 
and  the  lessee  covenanted  with  the  trus- 
tees, to  permit  the  owners  of  st'ige  coaches, 
wagons,  Ac,  to  pass  in  the  following  man- 
ner, vis.,  horses  drawing  any  such  carriage, 
as  therein  before-mentioned,  to  be  respec- 
tively allowed  to  pass  along  the  road  on 
payment  of  full  toll  going,  and  quarter  toll 
returning,  at  any  time  during  the  same  day. 
Horses  passed  through  a  gate,  drawing  a 
stage  couch,  and  full  toll  was  paid  for 
them;  they  returned  the  same  dny,  drawing 
another  stage  coach,  and  the  lessee  exacted 
full  toll: 

Held,  that  the  lessoe  ought,  by  his  cove- 
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covenant  to  demand  quarter  toll  only. 
Fenton  y.  Stoallow,  723 

8.  Vestry  Aot,  how  considered  with  refer- 
ence to  58  G.  3,  e.  69,  s.  8.    Ante,  L  20. 
IIL  What  shall  be  said  to  be  done  in  pursu- 
ance of  statute. 

1.  Canal  Act. 

2.  Ante,  II.  4. 

IV.  Of  what  year  a  statute  shall  be  entitled. 
A  statute  passed  in  a  session  of  parliament 

begun  in  the  second,  and  continued  in  the 
third  year  of  a  king's  reign,  must  not  be 
pleaded  as  passed  in  the  second  and  third 
years  of  the  reign:  although  such  act  be 
recited  in  a  later  statute  as  "  passed  in  the 
■econd  and  third  years,"  Ac 

On  indictment  for  conspiracy,  laying  in 
the  inducement  that  the  defendants  knew 
the  party  conspired  against  to  bear  a  cer- 
tain character,  and  to  be  liable  in  that 
character  to  the  operation  of  an  aot  passed 
in  the  second  and  third  years,  Ac,  adding 
the  title  of  the  act  correctly,  the  judgment 
was  arrested  for  such  misrecital. 

And  this,  although  there  was  a  general 
count  (to  which  the  objection  did  not  apply,) 
stating  merely  that  the  defendants  oonspired 
"  by  false,  artful,  and  subtle  stratagems  and 
contrivances,  aa  much  as  in  them  lay,  to 
injure,  oppress,  aggrieve,  and  impoverish'* 
the  prosecutors.     Kex  v.  Biers,  327 

V.  What  statutes  bind  the  King.    Ante,  I.  29. 
VL  When  a  statute  is  retrospective.  Ante,  I. 

84,  (3,)  (5.) 

SUBPCENA. 

1.  What  subpoena  is  within  atat  45  CI.  3,  o.  92, 
a.  3.    Statute,  I.  14. 

2.  What  subpoena  it  is  a  contempt  of  the 
Court  of  K.  B.  to  disobey.    Statute,  I.  14. 

3.  Whether  witness  producing  documents 
under  subpoena  ducee  tecum,  must  be  sworn. 
Evidence,  V.  1. 

SURETY. 

1.  Whether  surety  and  principal  were  several 
or  joint  contractors.     Agreement,  1. 

2.  Interpretation  of  surety's  undertaking  for 
the  appearance  of  a  debtor.     Agreement,  2. 

8.  Pleadings  and  evidence  in  action  against 
surety.    Guarantee. 

SURRENDER. 

1.  Limitation  of  uses  on  a  surrender  of  copy, 
bold.     Copyhold,  1. 

2.  How  surrender  of  copyhold  proved.  Evi- 
dence, VIII.  Y 

8.  Surrender  by  operation  of  law.    Poor,  IV. 

4.  Surrender  in  discharge  of  bail,  whence 
reckoned,  as  to  charging  party  in  execu- 
tion.    Execution,  under  a  Judgment,  2. 

SURVEYORS. 
What  expenses  of  surveyors    allowable  by 
special  sessions,  so  as  to  take  away  cer- 
tiorari.    Statute,  I.  13. 

TAXATION. 

1.  What  attorney  may  include  in  his  bill  of 
costs.     Attorney,  2. 

2.  What  he  may  have  taxed.  Statute,  I. 
11.(2). 

3.  Who  may  have  costs  of  taxation,  within 
stat  2  G.  2,  c.  23,  s.  23.     Statute,  I.  11.(1). 

4.  How  the  sixth  on  an  attorney's  bill  shall 
be  calculated.     Statute,  I.  11.(2). 

TENANTS  IN  COMMON. 
Demise  by.  in  ejectment.     Ejectment,  2. 
TENANT  AND  LANDLORD. 
See  Laxblord  axd  Tjs.xast. 


TENEMENT. 

Settlement  by  renting  tenement    Poor,  IV. 

TERMINATION  OF  ADVENTURE. 

IffSURAVCB,  2. 

TITHE. 
I.  Presumption  of  grant 

Non-payment  of  tithes  does  not  raise,  at 
against  a  lay  impropriator,  presumption,  to 
go  to  a  jury,  of  a  grant  of  the  tithe  to  the 
landowner. 

Evidence  of  a  right  to  all  kinds  of  tithes, 
in  a  lay  impropriator,  up  to  a  given  time, 
and  of  the  receipt  of  the  corn  tithe  since 
that  time  by  another  party,  is  evidence 
from  whioh  a  jury  may,  if  they  think  fit, 
infer  a  grant  of  all  the  tithes  by  the  first- 
mentioned  impropriator  to  such  Utter 
party;  and,  therefore,  the  latter,  in  sup- 
port of  a  claim  for  hay  tithe,  may  give 
documentary  or  other  evidence  of  hay  tithe 
having  been  taken  by  the  presumed  grantor. 
Baylcy  v.  Drever,  449 

2.  When  tithe  is  extinguished,  so  as  to 
affect  rateability  to  poor.    Pour,  L  1. 

TITLE. 

1.  When  one  may  .impeach  the  title  of  party 
through  whom  he  claims.     Evidence,  XIII. 

2.  What  evidence  of  title  necessary  to  protect 
distress  for  rent- charge    Bent  charge,  2. 

TOLL. 

1.  What  to  be  taken  under  canal  act  Canal 
Act. 

2.  What  under  turnpike  act    Statute,  II.  7. 

3.  Interpretation  of  charter  exempting  from 
toll. 

Under  charters,  granting  to  a  dean  and 
chapter,  "  that  they  and  all  their  men  shall 
be  quit  of  toll,  passage,  cheminage,  Ac,  in 
city  and  borough,  fair,  and  market,  in  the 
passage  of  bridges,  and  all  ports  of  the  sea, 
in  all  places  throughout  England."  their 
lay  tenant  of  lands  included  in  the  charters 
is  exempt  from  market  toll  and  toll  travvTse, 
not  only  for  articles  going  to  or  coming 
from  the  lands  for  the  necessary  manarance 
and  enjoyment  of  them,  but  also  for  goods 
sent  out  or  coming  in  for  the  purpose  of 
merchandise. 

Qucere,  Whether,  in  the  latter  case,  the 
exemption  could  have  been  claimed  by 
ecclesiastical  persons. 

Qucere,  also,  Whether  the  exemption  from 
toll  claimable  at  common  law  by  ecclesias- 
tical persons  and  tenants  in  ancient  demesne, 
extends  to  goods  bought  and  sold,  or  car- 
ried, for  the  mere  purpose  of  trade  Lord 
MiddUton  v.  Lambert,  401 

TRANSCRIPT. 
What  is  transcript  of  record,  and  whether 
amendable,     Inferior  Court,  IL  1.     Certi- 
ficate. 

TRIAL,  NEW; 

What  to  be  shown,  in  moving  for  new  trial 

after  trial  under  8  £  4  W.  4,  c  42,  s.  IT. 

1.  Where  a  cause  has  been  tried  before  a 
sheriff  or  a  judge  of  an  inferior  eoort  by- 
order,  pursuant  to  3  k  4  W.  4,  c  42,  a.  17, 
this  court  will  not  hear  a  motion  for  a  new 
trial,  unless  the  notes  of  the  sheriff  or  other 
judge  be  produced  and  verified  by  affdarit 
Such  notes,  however,  need  not  bt  filed. 
Manefield  v.  Brtartu,  34T 

2.  The  court  refused  to  grant  a  new  trial  for 
a  verdict  alleged  to  be  against  evideooe  mad 
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the  presiding*!  judge's  direction,  in  a  cause 
tried  in  an  inferior  court  of  record  under  3 
A  4  W.  4,  c.  42,  s.  17,  because  the  notes  of 
the  presiding  judge  were  not  produced,  nor 
their  non-production  accounted  for.  Burney 
v.  Mawson,  848 

TRIAL,  WMT  OF. 
1.  Power  of  presiding  judge  on  writ  of  trial, 
to  certify  to  deprive  plaintiff  of  costs. 
Costs,  b. 
1  What  must  be  shown  in  moving  for  new 
trial  after  trial  under  3  A  4  W.  4,  c.  42, 
1. 17.     Trial,  New. 

TROVER. 
What  sufficient  property  in  plaintiff.     Canal 
Act,  2. 

TRUST,  SHIFTING. 
How  construed  in  will. 

W.  G.,  in  1775,  devised  his  manor-house 
and  estates  to  his  nephew  for  life,  remain- 
ders to  the  nephew's  first  and  other  sons  in 
tail  male.  The  nephew's  son,  T.  O.,  took 
under  the  will,  and  upon  his  marriage  In 
1801,  suffered  a  recovery,  and  conveyed  the 
conveyed  the  estates  to  the  use  of  himself 
for  life,  remainder,  subject  to  a  term  in  8. 
H.  F.,  and  another,  for  securing  a  jointure 
and  raising  portions  for  younger  children, 
to  the  use  of  the  settler's  first  and  other 
sons  by  the  marriage,  in  tail  male.  Power 
was  given  to  the  trustees  to  sell  and  ex- 
change the  lands,  and  invest  the  monies. 

In  1804,  S.  H.  P.,  the  termor  and  trustee 
under  the  settlement,  devised  his  own 
estates  in  trust  for  the  second  son  of  T.  G., 
the  settlor,  in  tail  male,  and  in  like  manner 
to  the  third  and  other  sons,  Ac,  with  a 
power  to  the  trustees,  if  at  any  time  the 
person  entitled  to  the  possession,  or  to  the 
rents  and  profits  of  the  said  estates,  should 
be  a  minor,  to  receive  and  apply  such  rents 
and  profits  during  the  minority.  Proviso, 
that  in  ease  and!  so  often  as  the  manor* 
lands,  Ae  ,  devised  by  the  will  of  W,  O.  for 
an  cetate  in  tail  male,  should  deecend  to,  or 
devolve  upon,  any  son  of  the  said  T.  O.  (the 
settlor),  or  heir  male  of  the  body  of  such 
son,  and  the  person  on  whom  the  same 
should  so  descend  or  devolve  should,  under 
the  trusts  of  the  present  will,  be  tenant  in 
tail  male  of  the  messuages,  lands,  Ac,  de- 
vised by  this  will,  so  as  to  be  then  actually 
in  possession  or  entitled  to  the  rents,  issues, 
and  profits  thereof,  and  there  should  at  the 
same  time  be  any  other  son,  Ac.  of  the  said 
T.  O.,  then  the  estate  by  this  will  declared 
to  be  in  trust  for  the  person  so  becoming 
entitled  under  the  will  of  W.  G.  should 
cease  and  determine,  and  the  now  devised 
premises  should  be  in  trust  for  the  person 
who  would  be  entitled  if  the  forfeiting  party 
were  dead,  and  there  were  a  failure  of  issue 
in  tail  male.  No  express  reference  was  made 
in  this  will  to  the  settlement  of  1801. 

S.  H.  F.  died  in  1813,  and  his  devised 
estates  vested  in  the  trustees  for  the  second 
son  of  T.  O.  The  eldest  son  of  T.  O.  died 
in  1816.  and  T.  G.  himself  in  1828,  where- 
upon bis  estates  vested  in  the  same  second 
son.  He  was  still  a  minor.  Several 
children  of  T.  G.  by  the  marriage  of  1801, 
and  likewise  the  widow,  survived  him. 
Many  parts  of  the  settled  estates  had  been 
sold  and  exchanged  by  the  trustees  undor 
the  settlement: 


Held  by  Denman  C.  J.,  Parke  J.,  and 
Patteson  J.,  Taunton  J.,  dissentiente,  that 
under  these  circumstances,  the  estate  de- 
vised by  S.  H.  F.  to  the  second  son  of 
T.  G.  did  not  go  over  by  the  shifting  clause. 
Fasakerley  v.  Ford,  897 

TURNPIKE. 
Construction  of  turnpike  act.    Statute,  II.  7. 
UNDER  SHERIFF. 
See  Sheriff. 
UNIVERSITY. 
What  university  can  grant  a  degree,  so  as  to 
authorise    medical    practice    in    England. 
Slander,  1. 

UNLIQUIDATED  DEMAND. 
Whether  payment  of  unliquidated  demand  be 
good  consideration  in  assumpsit.    Assump- 
sit, II. 

USES. 
Limitation  of  uses,  on  a  surrender  of  copy- 
hold.    Copyhold,  1. 
See  further,  Trust,  Shifting. 
USURY. 
When  inferred,  on  face  of  pleadings. 

On  demurrer  to  a  declaration  framed  on 
a  contract  which  is  in  terms'  a  purchase  of 
an  annuity  of  201.  for  sixty  years  for  the 
price  of  200/.,  the  cou:  t  will  not  infer  usury. 
Ferguson  v.  Sprang,  670 

VARIANCE. 

1.  Between  capias  and  copy.    Arrett,  8. 

2.  Between  declaration  and  capias.  Arrest,  1. 

3.  Between  declaration  and  evidence.  Amend- 
ment, 1 ;  Ejectment,  2. 

4.  Between  judgment  and  final  process.  Ar- 
rest, 2. 

VENDOR  AND  VENDEE. 

1.  Action  by  vendee  to  recover  price  paid  on 
fraudulent  misrepresentation.  Assumpsit, 
IV.  1. 

2.  Notice  to  vendee  of  conditions  of  sale. 
Warranty. 

3.  Evidence  of  writing  signed  by  vendee  of 
land,  in  an  action  by  him  against  the  auc- 
tioneer to  reoover  deposit.    Evidence,  V.  4. 

4.  What  amounts  to  a  delivery  by  vendor. 
Bankrupt,  IL  4. 

VENIRE  DE  NOVO. 
When  awarded,  for  uncertainty  as  to  applica- 
tion of  damages  to  different  counts.    Slan- 
der, 2. 

VENUE,  CHANGE  OF. 
Effeot  as  to  double  costs.    Statute,  X.  4. 
VERDICT. 

1.  When  verdict  entered  on  postea  may  be 
altered.     Local  Court. 

2.  When  uncertainty  as  to  application  of 
damages  to  different  counts  shall  be  ground 
for  awarding  venire  de  novo.     Slander,  2. 

VESTRY. 

1.  When  to  be  elected  under  68  G.  3,  o.  69. 
Statute,  I.  20. 

2.  How  elected  under  1  A  2  W.  4,  o.  00. 
Statute,  I.  31. 

3.  Adjournment  of  vestry. 

A  vestry  being  about  to  be  held  in  Man- 
chester for  tho  election  of  church-wardens, 
notice  was  given  that  the  meeting  would  be 
held  in  the  parish  church,  but  that,  if  a 
poll  was  demanded,  it  would  be  adjourned 
to  the  town  hall.  At  the  meeting  there 
was  a  show  of  hands,  upon  which  a  poll 
was  demanded,  and  thereupon  the  chair 
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man,  without  taking  the  tense  of  the  meet- 1 
ing,  adjourned  the  election  to  the  town 
hall,  where  a  poll  was  taken :  Held,  that 
the  proceeding  was  regular,  no  business 
haying  been  interrupted  by  it,  and  the  ad- 
journment, in  a  particular  event,  being  part 
of  the  original  appointment.  Rex  t.  The 
Archdeacon  of  Chester,  342 

4.  When  court  will  interfere  with  vestry  by 
mandamus. 

A  vestry  having,  by  a  show  of  hands, 
passed  a  resolution,  directing  an  illegal 
application  of  some  charitable  funds,  and  a 
poll  having  been  demanded  of  the  person 
presiding  at  the  vestry,  and  not  granted, 
the  court  refused  a  rule  for  a  mandamus  to 
compel  such  person  to  grant  a  poll.  Bex 
v.  The  Churchwarden*  of  Sl  Saviour**,  380 

VOLUNTARY  SETTLEMENT. 

See  Evidence,  IL  2. 

WAGES. 

What  recoverable  after  bankruptcy  of  master. 

Hiring,  3. 

WALLS,  PARTY. 
See  Statute,  IL  4. 
WARRANT. 
L  Of  attorney. 

1.  What  execution  under  warrant  of 
attorney  is  within  sect  34,  of  Insolvent 
Debtors'  Act.     Statute,  L  27.(2). 

2.  When  warrant  of  attorney  bad,  as 
charging  benefice.    Statute,  L  2. 

II.  Of  committal. 

Amendment  of  warrant  of  committal  for 
smuggling,  under  stat,  3  A  4  W.  4,  c  53. 
Statute,  L  36. 

WARRANTS  READ  IN  COURT. 

1.  Respecting  Court  of  Common  Plena,       122 

2.  Appointment  of  Marshal,  377 

WARRANT*. 
Of  a  horse,  how  qualified. 

Plaintiff  bought  a  horse,  warranted  sound, 
by  private  contract,  at  a  repository.  At 
the  time  of  sale  there  was  a  board  fixed  to 
the  wall  of  the  repository,  having  certain 
rules  painted  upon  it,  one  of  which  was, 
that  a  warranty  of  soundness,  there  given, 
should  remain  in  force  till  twelve  on  the 
day  after  the  sale,  when  the  sale  should 
become  complete,  and  the  seller's  responsi- 
bility terminate,  unless  a  notice,  and  sur- 
geon's certificate,  of  unsoundness,  were 
given  in  the  meantime.  The  rules  were 
not  particularly  referred  to  at  the  time  of 
this  sale  and  warranty.  The  horse  proved 
unsound,  but  no  complaint  was  made  till 
after  twelve  on  the  following  day.  The 
unsoundness  was  of  a  nature  likely  not  to 
be  immediately  discovered;  some  evidence 
was  given  to  show  that  the  defendant 
knew  of  it;  and  the  horse  was  shown  at  the 
sale  under  circumstances  favourable  for 
concealing  it.  Alter  verdict  for  the  plain- 
tiff, 

Held,  that  there  was  sufficient  proof  of 
the  plaintiff  having  had  notice  of  the  rules 
at  the  time  of  the  sale,  to  render  them  bind- 
ing on  him. 

Also,  that  the  rule  in  question  was  sneh 
as  a  seller  might  reasonably  impose,  and 
that  the  facts  did  not  show  such  fraud  or 
artifice  in  him  as  would  render  the  condi- 
tion inoperative.    Bwtcater  v.  Richardson, 
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WARREN/ 
What  is  a  free  warren  in  gross,  or  appurte- 
nant 

A  grant  by  the  king  of  free  warren  in 
land,  of  which  he  is  seised  in  fee,  is  a  grant 
of  free  warren  in  gross. 

Therefore,  where  defendant,  in  trespass, 
pleaded  such  a  grant  of  free  warren  to  P., 
and  deduced  title  from  P.  to  F.,  and  pleaded 
a  conveyance  by  F.  of  the  said  free  warren 
to  the  defendant;  it  was  held,  that  the  pies 
was  not  sustained  by  proof  of  a  conveyance 
from  F.  of  a  manor,  of  which  the  land  in 
question  was  copyhold,  with  all  and  lin- 
gular fisheries  and  right  of  fishing,  fowling 
hawking,  hunting,  and  shooting;  and  til 
profits,  royalties,  Ac  and  all  other  right*, 
liberties,  franchises,  jurisdictions,  privi- 
leges, commodities,  advantages,  heredita- 
ments, and  appurtenances  whatsoever  to  the 
said  manor  belonging,  or  in  anywise  apper- 
taining thereto,  or  at  any  time  occupied  or 
enjoyed  therewith,  or  reputed  part,  parcel, 
or  member  thereof,  or  granted  by  the  king 
to  P.  as  appurtenant  to  the  manor. 

And  this,  though  it  was  shown  that  the 
king,  at  the  time  of  the  grant  to  P.,  wss 
lord  of  the  manor,  and  held  certain  dement 
lands  in  fee,  and  granted  the  free  warren 
in  both  the  demesne  and  other  lands  of  the 


Qucere,  Whether  the  words  of  the  con- 
veyance by  F.  would  have  conveyed  a  free 
warren  appurtenant  to  the  manor?  Jfrm* 
T.  Dime*,  6>4 

WAYGOING  CROPS. 

When  claimable.    Arbitrator,  2. 

WIFE. 

See  Babok  axd  Feus. 

WILL. 

1.  Attestation.    Evidence,  IIL  1,  3. 

2.  Interpretation.        Baron    and    Feme,  1 
Trust,  Shi/ting. 

3.  Effect  given  to  codicil  in  modifying  will. 

Testator  by  several  unwitnessed  memo- 
randums subsequent  to  his  will,  left  a  free- 
hold house,  acquired  among  other  estates 
since  the  date  of  the  will,  to  his  daughter; 
and  he  afterwards  made  the  following 
codicil,  which  was  duly  attested :— "  I  nuke 
this  a  further  codicil  to  my  will;  I  give  and 
devise  all  real  estates,  purchased  by  me 
since  the  execution  of  my  said  will,  to  tbe 
trustees  therein  named,  their  heirs,  Ac  to 
the  uses  and  upon  the  trusts  therein  ex- 
pressed concerning  the  residue  of  ay  real 
estates:"  Held,  that  the  house  passed  to 
the  trustees,  and  not  to  the  daughter. 
UtterUm  v.  Robins,  423 

4.  What  will  shall  be  an  execution  of  a  power. 
Power,  L 

WINDOW. 
What  is  a  licence  to  open,  and  its  effect 

WITNESS. 
See  EVTDBifCB. 

WORDS. 

See  Slaxdbb. 

WRIT  OF  TRIAL. 

See  Tuial,  Writ  or. 

TSAR. 

Of  what  year  a  statute  shall  be  entitled  la 

pleading.     Statute,  IV. 
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Ex  parte  FRANKS,  In  the  matter  of  KEZIA  FRANKS,  a  Bankrupt.— p.  1. 

The  wife  of  a  convicted  felon  sentenced  to  transportation  beyond  the  seas  for  the  term 
of  fourteen  jean,  but  removed  to  and  confined  on  board  one  of  the  hoiks  in  this 
country,  is  liable  to  be  made  a  bankrupt,  if  she  trade  on  her  own  account,  although 
she  is  in  the  habit  of  visiting  her  husband  and  holding  communications  with  him 
during  his  confinement. 

The  following  case  was,  by  the  order  of  his  Honor  the  Vice  Chancellor, 
submitted  to  the  Judges  of  this  Court  for  their  opinion  : — 

Joseph  Franks,  the  husband  of  Kezia  Franks,  who  for  several  years  had 
carried  on  the  trade  or  business  of  a  china,  glass,  and  earthenware  dealer,  in 
Wickham  Street,  Portsea,  in  the  oounty  of  Hants,  was,  in  1821,  convicted  of 
feloniously  having  in  his  possession  Bank  of  England  notes,  knowing  them  to 
have  been  forged,  and  was  sentenced  to  be  transported  to  parts  beyond  the  seas 
for  fourteen  years.  After  sentence,  the  said  Joseph  Franks  was  removed  to 
one  of  the  hulks  lying  in  the  harbor  of  Portsmouth  for  the  reception  of  con- 
victs, where  he  has  remained  ever  since,  and  where  the  said  Kezia  Franks,  by 
the  permission  of  the  persons  in  charge  of  the  convicts  there,  has  been  in  the 
habit  of  visiting  him  and  holding  occasional  communications  with  him ;  and, 
since  his  conviction,  the  said  Kezia  Franks  has  carried  on  the  said  trade  or 
business  of  a  china,  glass,  and  earthenware  dealer,  at  Portsea  aforesaid,  for  the 
benefit  and  support  of  herself  and  family. 

On  the  25th  July,  1827,  a  commission  of  bankrupt  was  awarded  and  issued 
against  the  said  Kezia  Franks,  by  the  name  and  description  of  Kezia  Franks, 
late  of  Wickham  Street,  Portsea,  in  the  county  of  Hants,  glass  and  china 
dealer,  dealer  and  chapman,  now  a  prisoner  confined  for  debt  in  the  King's 
Bench  prison,  in  the  county  of  Surrey ;  and  the  said  Kezia  Franks  has  there- 
upon been  found  and  declared  a  bankrupt  by  the  commissioners  acting  under 
the  said  commission. 

The  said  Kezia  Franks,  in  conducting  such  business  as  aforesaid  since  her 
husband's  conviction,  though  she  never  gave  out  or  pretended  that  she  was  an 
unmarried  woman,  was  in  the  habit  of  accepting  bills  of  exchange  in  her  own 
name,  and  giving  the  same  to  persons  who  gave  her  credit ;  and  the  bills  of 
parcels,  receipts,  and  accounts  of  and  for  goods  sold  to  her,  were  in  the  name 
of  Mrs.  Kezia  Franks ;  but  it  was  generally  known  to  the  persons  with  whom 
she  dealt,  that  she  was  married,  and  was  continuing  to  carry  on  the  business 
for  the  benefit  of  herself  and  family. 
Vol.  XXVHL— 31 
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Henry  Jacobs  the  younger  was  the  petitioning  creditor  under  the  commis- 
sion, and  his  debt  was  on  two  bills  of  exchange  drawn  by  one  Lewis  Jacobs 
for  and  on  the  behalf  of  one  Henry  Jacobs,  upon  and  accepted  by  the  said 
Kezia  Franks  in  her  own  name ;  and  which  said  two  bills  of  exchange  were 
afterwards,  and  before  they  came  due,  indorsed  to  the  said  Henry  Jacobs  tbe 
younger,  for  a  valuable  consideration.  At  the  time  of  taking  such  bills,  the 
said  Henry  Jacobs  the  younger  did  not  know  that  the  said  Joseph  Franks  (tbe 
husband  of  the  said  Kezia  Franks)  was  a  convict  on  board  the  hulks,  or  that 
he  was  alive,  but  he  had  notice  thereof  previous  to  the  time  when  he  petitioned 
for  such  commission. 

The  question  for  the  opinion  of  the  court  was,  whether,  at  the  date  and 
suing  forth  the  said  commission  of  bankrupt  against  the  said  Keria  Franks,  on 
the  said  25th  July,  1827,  the  said  Kezia  Franks  was  a  trader,  and,  as  such 
trader,  liable  to  become  bankrupt  within  the  true  intent  and  meaning  of  tbe 
act  of  Parliament  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  entitled  "An  act  to  amend  the  laws  relating  to 
bankrupts." 

The  case  came  on  for  argument  in  the  last  term. 

Mr.  Serjeant  Jones,  for  Henry  Jacobs,  the  petitioning  creditor,  submitted 
that  Kezia  Franks,  at  the  time  of  suing  out  the  commission  against  her,  was 
competent  to  trade,  and  in  a  condition  to  sue  and  be  sued  on  contracts  relating 
to  the  carrying  on  business  for  the  benefit  of  herself  and  family,  and  conse- 
quently, that  she  was  liable  to  be  made  a  bankrupt,  within  the  intent  and 
meaning  of  the  bankrupt  laws.  Admitting  that,  since  the  case  of  Marshall 
v.  Button,  S  Term  Rep.  645,  a  feme  covert  cannot  contract  and  be  sued  as  a 
feme  $ole,  although  she  be  living  apart  from  her  husband,  and  have  a  separate 
maintenance  secured  to  her  by  deed ;  yet  here,  as  Franks,  the  husband,  was 
convicted  of  felony,  and  sentenced  to  transportation  beyond  the  seas  for  the 
term  of  fourteen  years,  he  must  be  considered  as  civilly  dead,  until  the  expi- 
ration of  that  period.  In  8parrow  v.  Carruthers,  1  Term  Rep.  7,  n ;  8  C  2 
Sir  Wm.  Bl.  1197,  in  an  action  upon  a  promissory  note  given  by  a  woman  who 
kept  a  public  house,  for  malt  supplied,  and  she  proved  her  coverture ;  and 
the  plaintiff  showed  that  her  husband  had  been  transported,  said  that  his  time 
was  not  yet  expired ;  Mr.  Justice  Yates  thought  that  the  transportation  sus- 
pended the  disability ;  and  Lord  Mansfield  said  he  recollected  a  similar  ease 
before  him  at  Maidstone,  which  he  had  determined  in  the  same  manner :  and 
his  Lordship,  in  giving  his  opinion  in  Corbett  t>.  Poelnits,  1  Term  Rep-  8» 
said — "  Where  a  husband  is  in  exile,  or  has  abjured  the  realm,  and  credit  has 
been  given  to  the  wife  alone,  justice  says  she  must  pay,  for  the  husband 
cannot  be  sued.  So  it  is  in  the  case  of  transportation,  though  the  case  is  not 
exactly  the  same ;  for  there  the  absence  is  only  temporary,  because  the  husband 
may  come  over  and  be  sued  afterwards.  Why,  then,  is  it  so  established  ? 
Because  the  wife  acts  as  a  single  woman,  gains  credit  as  such,  receives  tbe 
benefit,  and  shall  be  liable  to  the  loss :  and  where  she  has  an  estate  to  her 
separate  use,  in  justice  she  ought  to  be  liable  to  the  extent  of  it "  The  gene- 
ral principle  is,  that,  where  a  woman  has  a  separate  estate,  and  acts  and  receives 
credit  as  feme  sole,  she  shall  be  liable  as  such.  In  Walford  v.  The  Duchess  de 
Pienne,  2  Esp.  Rep  554,  where  the  husband  of  a  married  woman,  a  foreigner, 
went  abroa<J,  but  declared  his  intention  of  returning  to  this  country  in  a 
short  time,  but  did  not  do  so,  Lord  Kenyon  returned  that  the  wife  was  liable 
for  debts  contracted  in  his  absence.  In  the  case  of  De  Gaillon  v.  L'Aigle,  1 
Bos.  &  Pul.  357,  where  the  husband  resided  abroad,  and  the  wife  traded  and 
obtained  credit  in  this  country  as  nfeme  sols,  she  was  held  not  to  be  liable  for 
her  own  debts,  unless  she  represented  herself  as  a /feme  $ole  /  yet  Mr.  Justice 
Bailer  said — "  There  is  another  set  of  eases  of  a  very  different  nature  from 
those  which  have  been  relied  on  by  the  defendant,  but  which  are  much  more 
applicable  to  this  case.     The  first  of  these  is  the  Lady  Belknnp's  ease,  2  Hen. 
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4.  7.  a.  Now  let  us  see  if  any  sound  distinction  between  that  ease  and  this 
can  be  maintained.  The  hnaband  there  was  banished,  bnt  it  is  not  stated 
whether  he  was  banished  for  one  year,  or  for  five  years,  or  for  life :  it  was  held 
sufficient  that  he  was  in  banishment  at  the  time  when  Lady  Belknap's  contract 
was  made ;  and  I  can  see  but  one  principle  on  which  the  case  could  have  been 
decided,  viz  :  that  the  rights  known  to  exist  in  law  between  husband  and  wife 
were  not  interfered  with  by  allowing  the  wife  to  be  taken  in  execution :  as  the 
husband  was  banished  (though  it  is  not  stated  whether  for  life  or  not),  the 
matrimonial  rights  during  his  banishment  were  at  least  suspended :"  and  Mr. 
Justice  Heath  said — "  The  cases  of  banishment  and  transportation  of  the  hus- 
band are  directly  in  point.  Besides,  it  is  for  the  benefit  of  the  feme  covert 
that  she  should  be  liable  to  an  action  in  such  a  case  as  this,  otherwise  she 
could  obtain  no  credit,  and  would  have  no  means  of  gaining  her  livelihood  " 
In  Carrol  t>.  Blencow,  4  £sp.  Bep.  27,  Lord  Alvanley  held  that  a  married 
woman,  whose  husband  had  been  transported  for  seven  years,  might  maintain  au 
action  as  *feme  soley  on  the  ground  of  the  husband  having  abjured  the  realm, 
even  although  the  term  of  his  transportation  had  expired,  for  that,  if  in  fact 
he  had  not  returned,  the  right  of  action  remained.  Although  in  Lewis  v 
Lee,  3  Barn.  &  Cress.  291 ;  S.  C  5  Dow.  &  Ryl.  98,  it  was  decided  that  a 
woman  divorced  a  mensa  ei  thoro  for  adultery,  and  living  separate  and  apart 
from  her  husband,  could  not  be  sued  as  a  feme  sole,  yet  it  was  on  the  ground 
that  a  divorce  for  adultery  does  not  destroy  the  relation  of  marriage,  but  merely 
suspends  for  a  time  Borne  of  the  obligations  arising  out  of  that  relation ;  and 
Lord  Chief  Justice  Abbott  referred  to  Hatobett  v.  Baddeley,  2  Sir  W.  Bl. 
1082,  where  Mr.  Justice  Blackstone  said4 — "  That  a  feme  covert  cannot  be  sued 
alone,  unless  in  the  known  excepted  cases  of  abjuration,  exile,  and  the  like, 
where  the  husband  is  considered  as  dead,  and  the  woman  as  a  widow,  or  else 
as  divorced  a  vinculo."  In  Jewson,  v.  Head,  Lofft,  142,  Lord  Mansfield 
admitted  that  a  feme  covert  might  plead  without  her  husband,  he  being  trans- 
ported, on  the  ground  that  transportation  is  a  temporary  death,  and  analogous 
to  abjuration  of  the  realm.  So,  in  this  case,  Kesia  Franks  might  sue  and  be 
sued ;  and  it  is  found  as  a  fact  in  the  case,  that  she  carried  on  trade  for  the 
benefit  and  support  of  herself  and  family.  Lord  Coke  says,  Co.  Litt.  138, 
(a) — "  An  abjuration,  that  is,  a  deportation  forever  into  a  foreign  land,  like  to 
profession,  is  a  civil  death ;  and  that  is  the  reason  that  the  wife  may  bring  an 
action,  or  may  be  impleaded  during  the  natural  life  of  her  husband."  And 
although  he  says : — "  But  if  the  husband  by  act  of  Parliament,  have  judgment 
to  be  exiled  but  for  a  time,  which  some  call  a  relegation,  that  is  no  civil  death :" 
yet  Mr.  Hargrave,  in  a  note  says,  (note  209) — "  But  though  it  is  not  a  civil 
death,  yet,  for  the  time,  the  effeot  is  the  same  to  the  wife;  and,  therefore,  it 
is  equally  necessary  that  she  should  have  a  right  to  sue  alone ;"  and  he  refers 
to  4  Viner's  Abridgment,  page  152 ;  and  1  Comyn's  Digest,  page  18,  3d 
edit.  23,  as  authorities  in  support  of  that  proposition. 

Mr.  Serjeant  Spankie,  contra,.— In  Marshall  v.  Button,  Lord  Kenyon,  in 
ielivering  the  judgment  of  the  court  said,  8  Term  Rep.  548, — "  We  find  no 
authority  in  the  books  to  show  that  a  man  and  his  wife  can,  by  agreement 
between  themselves,  change  their  legal  capacities  and  characters,  or  that  a 
woman  may  be  sued  as  a  feme  sole,  while  the  relation  of  marriage  subsists,  and 
she  and  her  husband  are  living  in  this  kingdom."  That  doctrine  is  founded  on 
policy  and  good  sense,  and  is  now  the  settled  law  of  the  land.  In  Corbett  v. 
Poelnitz,  Lord  Mansfield  said,  1  Term  Bep.  8,—"  There  is  a  rule  of  positive 
law  which  is  to  be  adhered  to  and  preferred,  though  in  some  particular  cases  it 
may  seem  productive  of  hardship  and  oppression.  By  this  general  rule,  a 
married  woman  can  have  no  property  real  or  personal.  Her  contracts  are 
entirely  and  universally  void;  for  her  contracts,  even  for  necessaries,  are  the 
contracts  of  her  husband :  she  cannot  be  sued  or  taken  in  execution."  Al- 
though exceptions  have  been  made  to  that  rule  where  the  husband  is  in  exilej 
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or  has  abjured  the  realm,  they  cannot  apply  to  a  case  of  transportation  for  a 
term  of  years,  especially  where  the  convict  remains  in  this  country.  Exile 
and  profession  are  now  out  of  the  question ;  and,  by  the  latter,  when  a  man 
entered  into  any  religious  order,  whereby  he  was  shut  up  from  all  the  common 
offices  of  life,  it  was  properly  named  a  civil  death.  So,  in  the  case  of  abjura- 
tion, the  party  accused  had  the  privilege  of  forty  days  to  confess  his  guilt 
before  the  coroner  before  he  took  the  oath  of  abjuration,  which  was,  to  depart 
the  realm  for  ever.  But  abjuration  can  only  apply  to  a  case  where  there  is  a 
commutation  for  the  punishment  of  death  on  the  party  being  convicted  of  a 
capital  felony,  by  transportation  for  life.  In  Sanchez,  de  Sancto  Matrimonii, 
Gap.  9,  de  Debito  Conjugali,  it  is  said — "  Homo  non  potuit  exuere  uxorem" 
Lord  Coke  says,  Co.  Litt.  132,  b., — "  A  wife  is  disabled  to  sue  without  her 
husband,  as  much  as  a  monk  is  without  his  sovereign ;  and  yet  we  read  in 
books,  that,  in  some  cases,  a  wife  hath  ability  to  sue  and  be  sued  without  her 
husband,  for  the  wife  of  Sir  Robert  Belknap,  one  of  the  Justices  of  the  Court 
of  Common  Pleas,  who  was  exiled  or  banished  beyond  sea,  did  sue  a  writ  in 
her  own  name  without  her  husband,  he  being  alive ;  whereof,  one  said — 

"  Ecce  modo  mirum,  quod  foemina  fert  breve  regis, 
Non  nominando  virum  oonjunctum  robore  legia." 

Lord  Coke  also  refers  to  Maltraver's  case.  Sibel  B.'s  case,  and  Weyland's 
case ;  and  although  he  states  that  he  had  cited  the  resolution  in  the  latter  case 
at  large,  yet,  on  reference  to  the  Rot.  Pari,  page  66,  it  appears  to  have  been  a 
case  where  the  wife  claimed  her  own  land,  she  being  seized  in  her  own  right 
and  entitled  to  it  independently  of  her  husband,  by  virtue  of  a  fine.  So,  in 
Belknap' 8  case,  2  Hen.  4,  fol.  7,  the  wife  sued  for  her  own  land ;  and  in  Mal- 
traver's case,  10,  Edw.  3  fol.  53,  it  was  merely  ruled  that  the  wife  should 
answer  over.  These  cases,  therefore,  only  show,  that  where  the  husband 
abjured  the  realm,  the  wife  might  be  considered  as  a  feme  safe,  when  she  ought 
to  recover  seisin  of  lands  which  she  held  in  her  own  right.  But  if  a  man 
abjured  the  realm,  he  could  never  return  without  the  leave  of  the  king,  and, 
if  he  did,  he  was  treated  as  a  felon,  and  punishable  with  death.  But  trans- 
portation  bears  no  resemblance  to  abjuration  for  life.  On  the  consummation  of 
the  marriage,  the  husband  is  possessed  of  all  his  wife's  personal  property,  and 
whatever  she  acquires  afterwards  is  his  property,  and  obtained  for  his  use. 
Besides,  a  convicted  felon  may  be  transported  for  an  offence  which  is  not  capi- 
tal, and  for  a  period  shorter  than  life,  namely,  for  seven  or  fourteen  years ;  and 
when  such  period  has  expired,  and  he  returns  to  this  country,  he  is  not  only 
pardoned,  but  restored  to  all  his  former  rights  and  capacities ;  and  it  is  quite 
clear  that  the  vinculum  matrimonii  is  not  broken  or  destroyed  by  the  trans- 
portation of  the  husband  for  a  term  of  years,  but  is  only  suspended  during 
that  period.  By  the  statute  5  Geo.  4,  o.  84,  s.  26,  it  is  enacted,  "  that  it  shall 
be  lawful  for  every  felon  under  sentence  of  transportation,  who  has  received 
any  remission  from  the  governor  of  New  South  Wafes,  or  any  other  colony, 
while  such  felon  shall  reside  in  a  place  where  he  lawfully  may  reside  under 
such  sentence,  to  maintain  any  action  or  suit  for  the  recovery  of  any  property 
acquired  by  such  felon  since  his  conviction ;"  and  the  statute  19  Geo.  3,  c  74, 
s.  27,  enacts,  "  that,  where  any  male  person  shall  be  lawfully  convicted  of 
grand  larceny,  or  any  other  crime,  except  petty  larceny,  it  shall  be  lawful  for 
the  court  before  whom  any  such  person  shall  be  so  convicted,  to  order  and 
adjudge  that  such  person,  appearing  to  be  of  competent  age,  and  free  from  any 
bodily  infirmity,  shall  be  punished  by  being  kept  on  board  ships  or  vessels 
properly  accommodated  for  the  security,  employment,  and  health  of  the  persons 
to  be  confined  therein,  and  by  being  employed  in  hard  labor  in  raising  sand, 
soil,  and  gravel  from,  and  cleansing  the  river  Thames,  &c.,  for  any  term  not 
less  than  one  year,  nor  more  than  seven  years,  in  case  the  offender  should  be 


1]  1  Moore  &  Scott.  477 

liable  to  be  transported  for  fourteen  years/1  Here  tbe  convict  bad  a  ape* 
rtdeundi.  This  restriction,  therefore,  cannot  be  assimilated  to  abjuration  for  life. 
Besides,  transportation  is  to  the  king's  own  dominions,  and  not  to  foreign  parts, 
and  there  is  no  abjuring  the  realm.  Civil  death  cannot  apply  to  transportation 
for  a  term  of  years,  but  only  to  cases  where  there  is  a  total  and  entire  separa- 
tion from  the  protection  of  the  laws  forever.  In  Bullock  v.  Dodds,  2  Barn, 
ft  Aid.  258,  it  was  decided  that,  by  attainder,  all  the  personal  property  and 
rights  of  action  in  respect  of  property  accruing  to  the  party  attainted,  either 
before  or  after  attainder,  are  vested  in  the  crown.  In  Sparrow  v.  Carruthers 
and  Welford  v.  The  Duchess  de  Pienoe,  transportation,  or  voluntarily  leaving 
the  realm,  and  remaining  abroad  some  years,  was  improperly  considered  as 
being  analogous  to  abjuration ;  but  the  marriage  contract  cannot  be  effected  by 
the  mere  temporary  suspension  of  the  rights  of  the  husband,  either  in  a  reli- 
gious or  moral  point  of  view.  Here  it  appears  that  the  wife  was  in  constant 
communication  with  her  husband,  and  if  she  had  borne  children  during  the 
period  of  his  confinement,  they  would  have  been  legitimate ;  and  if  she  had 
committed  adultery  during  his  imprisonment  he  might  have  sued  the  adulterer 
on  his  being  discharged.  The  wife  therefore,  could  not  acquire  new  rights  or 
capacities  by  a  temporary  separation  from  her  husband.  She  might  or  might 
not  have  been  successful  as  a  trader,  and  if  she  were  made  a  bankrupt,  and 
were  uncertificated,  the  husband,  on  his  discharge  from  the  hulks,  would  be 
liable  to  her  debts. 

[Mr.  Justice  Bosanqtjet. — If  she  went  into  service,  could  she  not  sue  for  and 
recover  her  wages  ?] 

[Lord  Chief  Justice  Tindal. — In  Ex  parte  Carrington,  1  Atk.  206,  it  was 
held,  that  a /feme  covert,  sole  trader  according  to  the  custom  of  London,  might 
be  made  a  bankrupt  with  respect  to  her  separate  effects  in  trade.] 

That  is  an  excepted  case ;  and  if  the  wife  brought  an  action  for  wages,  the 
husband  must  have  been  joined  for  conformity,  although  she  had  served  in 
London,  and  sued  in  one  of  the  city  courts.  Beard  v.  Webb,  2  Bos.  &  Pul. 
93.  In  Deerly  v.  The  Duchess  of  Mazarine,  1  Salk.  116  ;  S.  C.  2  Salk.  646, 
the  husband  was  an  alien  enemy,  and,  on  that  ground,  his  wife  was  held  to  be 
chargeable  as  a /erne  sole  as  much  as  if  he  had  abjured  or  been  banished ;  and, 
in  Welford  v.  The  Duchess  de  Pienne,  the  husband  was  a  foreigner,  and  an 
alien.  In  Kay  v.  the  Duchess  de  Pienne,  Lord  Ellenborough  said,  3  Camp. 
124, — "  If  the  husband  has  never  been  in  this  kingdom,  the  wife  of  an  alien, 
I  think,  may  be  sued  as  a  feme  sole.  That  is  the  Duchess  of  Mazarine's  case. 
I  do  not  know  whether  it  was  distinctly  brought  to  Lord  Kenyon's  attention 
that  the  Due  de  Pienne  had  been  living  with  the  defendant  as  his  wife  within 
the  realm.  If  so,  I  cannot  subscribe  to  his  opinion.  His  Lordship  concluded 
by  saying  — "  Where  the  husband  has  abjured  the  realm,  or  is  exiled,  he  can- 
not return,  and  the  case  stands  upon  perfectly  different  principles." 

[Lord  Chief  Justice  Tindal. — The  true  distinction  appears  to  me  to  be  this — 
A  transportation  of  the  husband  for  a  term  of  years  merely  operates  as  a 
suspension  of  his  martial  and  civil  rights  during  that  period ;  but  in  case  of 
transportation  for  life,  it  amounts  to  a  total  extinguishment  of  such  rights.] 

Transportation,  even  for  life,  does  not  dissolve  the  religious  tie  of  marriage, 
and  there  cannot  be  a  suspension  and  revival  of  the  husband's  rights  as  long 
as  he  continues  alive.  The  distinction  in  this  case  is,  between  transportation 
and  abjuration.  The  consequences  of  the  latter  are  enumerated  in  Hawkin's 
Pleas  of  the  Crown,  Book  2,  c.  9,  s.  44;  8d  Institute,  page  115,  c.  51,  and 
Staundford's  Prerogative,  page  117.  The  punishment  of  transportation  is  of 
modern  introduction,  and  was  unknown  to  the  common  law.  A  married 
woman  can  only  enter  into  a  contract  or  carry  on  trade  by  the  custom  of  London. 
Although  in  Ex  parte  Preston,  Green's  Bkpt.  Laws,  8,  Lord  Apsley  held,  that 
a  feme  covert,  residing  in  Middlesex,  separated  from  her  husband  by  deed,  and 
trading  upon  her  own  account,  was  liable  to  be  made  a  bankrupt ;  yet  that 
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case  was  subsequently  overruled  by  Lord  Thurlow,  see  Cooke's  Bkpt  Laws, 
40,  and  the  true  principle  now  is,  that  &feme  covert  trader  cannot  be  subject 
to  the  bankrupt  laws,  unless  she  can  be  sued  at  law  and  charged  in  execution 
for  her  debts  as  a /erne  $oU  ;  and  this  liability  must  be  confined  to  cases  where 
the  husband  has  abjured  the  realm,  become  an  exile,  or  transported  for  life, 
when  he  is  considered  as  civilly  dead,  and  the  wife  as  a  widow,  or  else  as  di- 
vorced a  vinculo  matrimonii. 

Mr.  Serjeant  Jone*,  in  reply.-— It  may  be  admitted  as  a  general  rule,  that  a 
feme  covert  cannot  trade*  But,  where  the  husband  has  abjured  the  realm,  or 
been  transported  for  life,  or  even  for  a  term  of  years,  it  forms  an  exception  to  the 
rule,  and  the  disability  of  the  wife  is  suspended  during  the  period  of  the  husband's 
remaining  abroad,  or  being  incarcerated  in  this  country.  There  is  no  valid 
distinction  between  the  capacity  of  a  married  woman  to  sue  and  be  sued  in 
cases  relating  to  land,  or  in  cases  of  contract.  The  rights  of  the  husband  may 
be  suspended  as  well  as  extinguished ;  and  if  so,  the  difference  between  abju- 
ration and  transportion  cannot  avail.  The  result  of  all  the  authorities  is,  that, 
although  the  religious  tie  of  matrimony  is  not  dissolved,  the  civil  rights  of  the 
husband  are  extinguished  or  suspended  during  the  term  for  which  he  was  sen- 
tenced to  be  transported.  In  Sparrow  v.  Carruthers,  the  husband  was  trans- 
ported for  seven  years.  So,  in  Carrol  v.  Blencow,  the  sentence  was  for  seven 
years.  In  De  Gallion  v.  L'Aigle,  all  the  previous  authorities  were  adverted 
to  and  confirmed  by  the  court ;  and  Mr.  Justice  Buller  said,  1  Bos.  &  PnL 
359, — "  As  the  husband  was  banished,  whether  for  life  or  not,  the  matrimonial 
rights  during  his  banishment  were  at  least  suspended."  That  is  precisely  in 
point ;  and  here,  if  the  wife  could  not  be  liable  to  be  sued,  she  could  obtain 
no  credit,  and  would  be  deprived  of  all  means  of  supporting  herself  and  her 
family.  In  Lean  v.  Schutz,  2  Sir  Wm.  Bl.  1199,  the  court  admitted  that  the 
wife  might  acquire  a  separate  character  by  the  civil  death  of  her  husband,  as 
by  exile,  profession,  or  abjuration.  The  same  principle  applies  to  transporta- 
tion. In  Hatchett  v.  Baddeley,  Lord  Chief  Justice  De  Grey  said,  id.  1081, 
that  an  exile,  one  abjuring  the  realm,  or  perhaps  one  professed,  are  looked  upon 
as  dead  in  law;  and,  in  La  Vie  v.  Philips,  1  Sir  Wm.  Bl.  570,  a /em?  covert, 
being  a  sole  trader  in  London,  was  held  liable  to  a  commission  of  bankruptcy, 
and  it  was  decided  that  her  assignees  should  come  in,  paramount  the  assignees 
of  the  husband,  although  his  was  the  prior  bankruptcy ;  on  the  principle,  that, 
as  the  trade  was  carried  on  for  the  benefit  of  the  wife,  it  was  but  just  that  she 
should  bear  the  burthen.  Although,  in  Marsh  v.  Hutchinson,  Lord  Chief 
Justice  Eldon  said,  2  Bos.  &  Pul.  232,—-"  When  the  husband  is  banished  he 
is  considered  as  civilly  dead ;  but  transportation  for  a  term  of  years  may  give 
rise  to  many  difficulties  with  respect  to  the  enjoyment  of  the  husband's  estate, 
both  real  and  personal ;"  yet,  if  the  wife  were  prohibited  from  trading,  she 
could  neither  sue  nor  be  sued,  nor  could  she  obtain  credit,  nor  be  able  to 
provide  for  herself  or  her  family ;  but,  where  she  may  sue  and  be  sued,  she 
may  also  trade,  and  may  consequently  be  liable  to  be  made  a  bankrupt  as  a 
trader,  within  the  meaning  of  the  bankrupt  laws.  Cur.  adv.  volt. 

The  following  certificate  was  afterwards  sent  to  his  Honor  the  Vice  Chan- 
cellor : — 

We  have  heard  this  case  argued  by  counsel,  and  considered  the  same,  and 
are  of  opinion,  that,  at  the  date  and  suing  forth  of  the  commission  of  bank- 
rupt against  Kezia  Franks,  to  wit  :  on  the  25th  day  of  July  1827,  the  said 
Kezia  Franks  was  a  trader,  and,  as  such,  liable  to  become  bankrupt  within  the 
true  intent  and  meaning  of  the  act  of  Parliament  passed  in  the  sixth  year  of 
the  reign  of  his  late  Majesty  King  George  the  Fourth,  entitled,  "  An  act  to 
amend  the  laws  relating  to  bankrupts."  N.  C.  Tixdal, 

J.  A.  Park, 
S.  Oawct.ek, 

J.  K  BOSANQUXT. 
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RICHARD  BADHAM,  and  SARAH,  his  Wife  late  SARAH  MEE,  Widow, 
SARAH  PATIENCE  MEE,  an  Infant,  and  Others,  v.  RICHARD  MEE, 
CAROLINE  MEE,  JOHN  MEE,  and  Others.— p.  14. 

By  a  marriage  Battlement,  oertain  lands  were  conreyed  to  trustees  to  the  use  of  the 
husband  for  life,  with  power  of  appointment  to  male  issues,  remainder  to  the  trustees 
to  preserve  contingent  remainders ;  remainder,  in  default  of  appointment,  to  the  sons 
successively  in  tail  general ;  remainder  to  the  right  heirs  of  the  husband.  After  the 
marriage  the  husband  became  bankrupt,  and  his  lands  were  oonveyed  by  the  commis- 
sioners to  his  assignees,  by  deeds  of  bargain  and  sale,  who  afterwards  sold  them, 
subject  to  the  contingencies  in  the  deed  of  settlement  The  husband  afterwards  exe- 
cuted a  deed  of  appointment  to  his  son  in  fee,  after  the  determination,  of  his  own  life 
estate :  Hdd,  that  the  son  took  no  estate  under  the  appointment,  but  that,  under  the 
marriage  settlement,  he  took  an  estate  tail  in  remainder,  expectant  on  the  determina- 
tion of  the  life  estate  of  his  father. 

The  following  case  was  directed,  by  his  Honor,  the  Master  of  the  Rolls,  to 
be  submitted  to  the  Judges  of  this  court  for  their  opinion : — 

Patience  Mee,  widow,  deceased,  and  Richard  Mee  the  elder,  or  one  of  them, 
being  seised  in  fee  simple  of  the  lands  and  hereditaments  hereinafter  men- 
tioned, by  indentures  of  lease  and  release,  bearing  date  respectively  the  24th 
and  25th  of  April,  1794,  the  release  being  made  and  duly  executed  by  Patience 
Mee,  of  the  first  part,  the  said  Richard  Mee  the  elder,  therein  described  as 
Richard  Mee  of  the  second  part,  the  Rev.  John  Durant  of  the  third  part, 
Margaret  Durant  of  the  fourth  part,  the  Rev.  John  Dudley  and  Abrather 
Hawkes,  of  the  fifth  part,  and  Sparry  Peshall  and  George  Durant  of  the  sixth 
part — being  the  settlement  made  previous  to  the  marriage  of  the  said  Richard 
Mee  the  elder  with  Margaret  Durant,  which  was  afterwards  solemnized — the 
said  Patience  Mee  and  Richard  Mee  respectively  granted,  bargained,  sold,  and 
released  certain  messuages,  lands,  tenements,  and  hereditaments  therein  parti- 
cularly described,  unto  the  Rev.  John  Dudley  and  Abrather  Hawkes,  in  their 
actual  possession  then  being,  to  hold  the  same  to  them,  their  heirs  and  assigns, 
to  the  use  thereinafter  expressed,  that  is  to  say,  to  the  use  of  the  said  Patience 
Mee  and  Richard  Mee  their  heirs  and  assigns  respectively,  according  to  their 
several  estates  and  interests  in  the  premises  immediately  before  the  execution 
of  the  said  deed,  until  the  intended  marriage  between  the  said  Richard  Mee 
and  Margaret  Durant  should  be  solemnised,  and,  after  the  solemnization 
thereof,  to  the  use  of  the  said  Sparry  Peshall  and  George  Durant,  their  execu- 
tors, administrators,  and  assigns,  for  the  term  of  ninety-nine  years,  upon  certain 
trusts ;  and  subject  thereto,  to  the  use  of  the  said  Richard  Mee  and  his  assigns, 
for  life,  without  impeachment  of  waste ;  and,  from  and  after  the  determination 
of  the  estate,  by  forfeiture  or  otherwise,  to  the  use  of  the  said  Rev.  John 
Dudley  and  Abrather  Hawkes  and  their  heirs,  during  the  natural  life  of  the 
said  Richard  Mee,  in  trust  to  preserve  the  contingent  remainders  thereinafter 
limited ;  but,  nevertheless,  to  permit  the  said  Richard  Mee  and  his  assigns, 
during  his  natural  life,  to  take  the  rents,  issues,  and  profits  of  the  said  premises 
to  his  and  their  own  use;  and,  from  and  after  the  decease  of  the  said 
Richard  Mee,  to  the  end,  intent,  and  purpose,  that  the  said  Margaret  Durant 
and  her  assigns,  in  case  she  should  survive  the  said  Richard  Mee,  should  receive 
and  take,  during  the  term  of  her  natural  life,  out  of  the  rents,  issues,  and 
profits  of  the  said  hereditaments,  one  annuity  or  yearly  rent-charge  of  150/., 
payable  as  therein  mentioned,  which  said  annuity  was  to  be  in  lieu  of  all  dower 
and  thirds ;  and,  subject  to  the  said  annuity,  to  the  use  of  the  said  Sparry 
Peshall  and  George  Durant,  their  executors,  administrators,  and  assigns,  for 
and  during  the  term  of  six  hundred  years,  to  commence  from  the  day  of  the 
death  of  the  said  Richard  Mee,  without  impeachment  of  waste,  upon  certain 
trusts  j  and,  subject  thereto,  to  the  use  of  such  one  or  more  of  the  son  or  sons 
of  the  said  Richard  Mee  on  the  body  of  the  said  Margaret  Durant  lawfully  to 
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be  begotten,  and  in  such  shares  and  proportions,  and  for  such  estate  and 
estates,  in  fee  simple  or  otherwise,  and  subject  to  such  charges,  provisions,  con- 
ditions, and  agreements  in  favour  of  other  the  child  or  children  of  the  said 
intended  marriage  as  the  said  Richard  Mee,  in  and  by  any  deed  or  writing, 
deeds  or  writings,  with  or  without  power  of  revocation,  by  him  to  be  duly  exe- 
cuted in  the  presence  of  two  or  more  creditable  witnesses,  or  by  his  last  will 
and  testament  in  writing,  by  him  to  be  duly  executed  in  the  presence  of  and 
attested  by  three  or  more  credible  witnesses,  should  grant,  convey,  give,  devise, 
limit,  direct,  or  appoint  the  said  premises,  or  any  part  thereof.  And  for  and 
ia  default  of  any  such  grant,  conveyance,  gift,  devise,  limitation,  or  appoint- 
ment, and  subject  thereto,  and  as  to  any  part  or  parts  of  the  said  premises  as 
should  not  be  disposed  of,  or  when  and  as  the  estates  thereby  limited  should 
respectively  fall  in,  cease  and  determine,  and  subject  thereto,  to  the  use  of  the 
first  son  of  the  body  of  the  said  Richard  Mee,  on  the  body  of  the  said  Marga- 
ret Durant,  lawfully  to  be  begotten,  in  tail  general ;  remainder  to  the  use  of 
the  second,  third,  fourth,  fifth,  sixth,  and  all  and  every  other  the  son  and  sons 
of  the  body  of  the  said  Richard  Mee,  on  the  body  of  the  said  Margaret  Du- 
rant lawfully  to  be  begotten,  in  tail  general ;  remainder  to  the  use  of  the  right 
heirs  of  the  said  Richard  Mee,  forever.  Then  followed  a  power  for  Richard 
Mee  to  raise  the  sum  of  5,000/.,  by  way  of  mortgage  for  a  term  of  six  hun- 
dred years,  subject  to  certain  conditions  and  restrictions ;  and  the  trust  of  the 
term  was  declared  to  be  for  raising  portions  for  younger  children,  and  paying 
them  in  the  mode  therein  prescribed. 

The  intended  marriage  between  Richard  Mee  and  Margaret  Durant  was 
duly  solemnised.  Margaret  Mee,  formerly  Durant,  died,  leaving  issue  of  the 
marriage  four  children  only,  namely,  Richard  Mee  the  younger,  Caroline 
Mee,  Sarah  Mee,  and  John  Mee,  of  whom  Richard  Mee  the  younger,  and 
Caroline  Mee  respectively  attained  the  ages  of  twenty-one  years  before  June, 
1829.  On  the  12th  June,  1798,  a  commission  of  bankrupt  was  awarded  and 
issued  against  Richard  Mee  the  elder,  under  which  he  was  duly  found  and 
declared  a  bankrupt ;  and  John  Hodgetts  and  Thomas  Brettell  were  chosen 
and  appointed  assignees  of  his  estate  and  effects,  and  by  indentures  of  bargain 
and  sale  duly  inroUed,  and  bearing  date  the  14th  July,  1798,  the  major  part 
of  the  commissioners  in  the  said  commission  named  did,  so  Car  as  they  law- 
fully might,  bargain  and  sell  unto  and  to  the  use.  of  the  said  John  Hodgetts 
and  Thomas  Brettell,  their  heirs  and  assigns  (inter  alia)  the  aforesaid  lands 
and  hereditaments. 

The  assignees  advertised  the  lands  for  sale  subject  to  the  payment  of  the 
annuity  of  150/.  to  Margaret  Mee,  the  wife  of  the  bankrupt ;  and  they  after- 
wards contracted  with  Mrs.  Patience  Mee  to  sell  to  her  the  whole  of  their 
estate  and  interest  in  the  said  premises ;  and  accordingly,  by  indentures  of 
lease  and  release,  bearing  date  respectively  the  9th  and  10th  May,  1799,  the 
release  purporting  to  be  made  between  John  Hodgetts  and  Thomas  Brettell  of 
the  first  part,  Richard  Mee  of  the  second  part,  and  Patience  Mee  of  the  third 
part,  it  was  witnessed,  that,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  sum  of  440/.  to  the  said  John  Hodgetts  and  Thomas  Brettell, 
or  one  of  them,  well  and  truly  paid  by  the  said  Patience  Mee,  they,  Hodgetts 
and  Brettell,  did,  according  to  their  respective  estates  and  interests  in  the 
premises,  bargain,  sell,  alien,  release,  and  confirm  unto  the  said  Patience  Mee, 
and  to  her  heirs  and  assigns,  all  the  aforesaid  lands  and  hereditaments,  to  hold 
the  same  unto  the  said  Patience  Mee,  her  heirs  and  assigns,  to  and  for  the 
only  proper  use  and  behoof  of  the  said  Patience  Mee,  her  heirs  and  assigns, 
for  ever ;  chargeable  nevertheless  and  subject  to  the  contingencies  mentioned 
in  the  said  indenture  of  settlement. 

Mrs.  Mee  died  in  1806,  having  made  her  will,  bearing  date  the  1 5th 
December,  1801,  and  duly  executed  to  pass  freehold  lands  by  devise;  and  by 
that  will  she  disposed  of  the  interest  which  she  took  in  the  said  hereditaments 
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under  the  aforesaid  conveyance,  in  favor  of  certain  persons  who  were  defen- 
dants, or  had  transmitted  their  interests  to  the  defendants  in  this  suit. 

By  a  deed  pool,  dated  the  2d  January,  1819,  under  the  hand  and  seal  of 
the  said  Richard  Mee  the  elder,  and  attested  in  the  manner  required  for  the 
due  exercise  of  power  reserved  to  him  by  the  aforesaid  marriage  settlement — 
after  referring  to  his  said  power,  and  reciting  (among  other  things)  that  there 
were  then  living  issue  of  the  said  Richard  Mee  by  the  said  Margaret  Mee 
deceased,  four  children  only,  namely,  Caroline  Mee,  Richard  Mee,  Sarah  Mee, 
and  John  Mee ;  and  that  the  said  Caroline  Mee  and  Richard  Mee  had  attained 
their  respective  ages  of  twenty-one  years — the  said  Richard  Mee  the  elder  did, 
in  pursuance  thereof,  direct^  limit,  and  appoint,  that,  from  and  after  the 
decease  of  him  the  said  Richard  Mee  the  elder,  and  the  determination  of  his 
life  estate,  and  the  determination  of  the  said  term  of  six  hunderd  years,  and 
in  the  meantime  subject  and  without  prejudice  to  the  estate  for  life  of  the  said 
Richard  Mee,  party  thereto,  and  to  the  said  term  of  six  hundred  years,  and 
the  trusts  of  the  same  term  as  far  as  they  were  capable  of  taking  effect,  the 
said  lands  and  hereditaments  should  remain  to  the  use  of  the  said  Richard  Mee 
the  younger,  his  heirs  and  assigns,  for  ever ;  nevertheless  charged  and  charge- 
able with  such  sum  or  sums  of  money  as  should  become  payable  under  the 
appointment  thereinafter  made ;  the  same  to  be  in  satisfaction  and  discharge  of 
the  portions,  if  any,  to  which  the  said  Caroline  Mee,  Sarah  Mee,  and  John 
Mee  the  younger,  were  or  might  be,  or  might  claim  to  be  entitled  to  receive 
under  or  by  virtue  of  the  before-mentioned  indenture  of  the  25th  April,  1794. 
And  the  said  Richard  Mee  the  elder,  in  exercise  and  execution  of  the  said 
power,  did  also  direct,  limit,  and  appoint  the  sum  of  5,000/.  to  be  raised  for 
and  paid  to  the  said  Caroline  Mee,  Sarah  Mee,  and  John  Mee  the  younger, 
their  executors,  administrators,  and  assigns,  on  the  decease  of  him  the  said 
Richard  Mee  the  elder,  in  the  manner  therein  mentioned.  Some  time  after- 
wards, Richard  Mee  the  younger  died  leaving  the  plaintiff,  Sarah  Patience 
Mee,  his  only  child,  him  surviving. 

There  being  various  equitable  claims  affecting  the  said  lands  and  heredita- 
ments, a  suit  in  Chancery  was  instituted,  in  order  (among  other  purposes)  to 
ascertain  the  respective  rights  and  interests  of  the  different  parties  in  the 
premises ;  and  the  question  directed  by  the  Master  of  Rolls  for  the  opinion  of 
this  court,  was — 

What  estate,  from  and  after  the  execution  of  the  said  deed  of  appointment 
of  the  2d  January,  1829,  Richard  Mee,  the  younger  took  in  the  said  lands  and 
hereditaments,  under  the  said  deed  of  appointment,  and  the  said  deeds  of  the 
24th  and  25th  April,  1794,  or  any  or  either  of  them. 
The  case  came  on  for  argument  in  the  course  of  the  last  term. 
Mr.  Serjeant  Spankie,  for  the  plaintiffs. — By  the  execution  of  the  power  by 
Richard  Mee  the  elder,  a  base  fee  was  created,  and  an  estate  in  fee  simple 
passed  to  his  son  Richard,  the  appointee,  or,  at  all  events,  a  base  fee.  The 
power  was  well  executed  by  Richard  Mee  the  elder ;  and,  as  it  was  for  the 
benefit  of  children,  purchasers  under  a  marriage  settlement,  it  was  not  extin- 
guished by  the  bankruptcy.  As  Richard  Mee  the  elder  merely  took  an  estate 
for  life,  and  the  power  did  not  operate  upon  or  derogate  from  such  estate,  it 
was  a  power  in  gross,  and  consequently  could  not  be  extinguished  by  the 
destruction  of  Mee's  life  estate.  The  bargain  and  sale  by  the  commissioners 
to  the  assignees  was  an  innocent  conveyance,  and  only  passed  what  the  grantor 
himself  had  a  right  to  convey ;  and  a  conveyance  of  Mee's  life  estate  did  not 
affect  the  power  of  appointment;  for,  although  a  tenant  for  life,  or  for  years, 
convey  all  his  estate  and  interest,  yet,  as  it  is  an  innocent  conveyance,  it  cannot 
affect  a  power  in  gross  to  be  exercised  for  the  benefit  of  the  children  of  the 
marriage.  Although  it  may  be  said,  that  Mee  the  elder  had  the  ultimate  con- 
tingent remainder  in  fee,  which  was  conveyed  by  the  deeds  of  bargain  and 
sale  to  the  assignees;  yet  the  power  of  appointment  did  not  pass  on  the  trans* 
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fer  of  Mee's  life  estate,  because  the  power  to  be  exercised  was  for  the  benefit 
of  children  as  purchasers  under  the  marriage  settlement;  and  Mee's  assignees 
only  took  what  the  commissioners  had  a  right  to  convey,  but  nothing  in  dero- 
gation of  his  power  to  act  for  the  benefit,  and  to  appoint  in  favor  of  his  children 
as  purchasers,  which  power  remained  untouched  and  unimpaired.  In  Thorpe 
v.  Goodall,  17  Ves.  388,  460 ;  S.  C.  1  Rose's  Bkptcy  Gas.  40,  where  a  bank- 
rupt, seised  of  an  estate  for  Hfe,  had  a  general  power  of  appointment,  and  it 
was  prayed  that  he  might  execute  it  in  favor  of  his  creditors,  Lord  Eldon  held 
that  he  had  no  authority  to  compel  the  execution  of  the  power.  Here,  how- 
ever, there  was  no  power  which  the  bankrupt  could  exoute  for  the  benefit  of 
his  creditors  or  assignees,  as  the  power  of  appointment  was  limited  to  the 
children  of  the  marriage ;  and  none  but  them  could  derive  any  benefit  from, 
or  obtain  any  estate  by  virtue  of  the  appointment.  The  contingent  interest 
of  Mee  the  elder  was  alone  transferred  to  the  assignees.  In  Doe  d.  Coleman 
v.  Britain,  2  Barn.  &  Aid.  93,  where  a  trader  being  seised  of  an  estate  for  life, 
with  a  general  power  of  appointment,  with  remainder,  in  default  of  appoint* 
ment,  to  himself  in  fee,  after  having  committed  an  act  of  bankruptcy,  upon 
which  he  was  afterwards  declared  a  bankrupt,  executed  his  appointment  in 
favor  of  an  appointee — it  was  held,  that,  all  the  bankrupt's  interest  having 
passed  to  his  assignees  by  the  assignment,  the  appointment  was  void ;  but  there, 
the  legal  effect  of  the  conveyance  was,  to  give  the  bankrupt  an  estate  for  life,  in 
case  he  made  no  appointment,  and  then  to  trustees  for  his  life,  with  remainder  to 
himself  in  fee.  He  therefore  had  an  estate  for  life,  defeasible  in  the  event  of  his 
making  any  appointment;  and  as  he  himself  took  an  interest  under  the  appoint- 
ment, it  was  properly  held,  that,  as  his  bankruptcy  intervened,  his  power  of 
appointment  was  gone.  There,  too,  the  lessor  of  the  plaintiff  was  his  assignee ; 
but  here,  Mee's  ultimate  remainder  was  not  to  take  effect  except  upon  failure 
of  issue,  and  his  life  estate  only  passed  to  the  assignees  for  the  benefit  of  the 
creditors ;  so  that  the  appointment  to  Richard  Mee  the  son,  must  be  taken  to 
enure  as  a  base  fee,  and  does  not  affect  the  ultimate  remainder.  In  Sugden  on 
Powers,  3d  edit.  61,  it  is  said,  that,  although  tenant  for  life  assume  to  pass  a 
fee,  yet,  if  he  convey  by  an  innocent  conveyance,  as  a  bargain  and  sale,  the 
power  will  not  be  destroyed,  and  for  this  obvious  reason,  that  the  conveyance 
passes  only  what  the  tenant  for  life  lawfully  may  pass,  viz.,  his  estate  for  life. 
Again,  it  is  said,  lb.  53 — As  to  powers  in  gross,  they  are  independent  of  the 
estate  of  the  donee,  and  would  not,  therefore,  be  suspended  by  the  grant  of  a 
lease.  In  Edwards  v.  Slater,  Hardres,  410,  where  a  tenant  for  life  committed 
a  forfeiture  by  accepting  a  feoffment,  and  then  exercised  a  power  in  cross,  and 
afterwards  a  remainder-man  entered  and  reduced  the  estates,  it  was  held  that 
the  power  was  well  executed,  as  the  donee  had  a  right  to  make  it ;  and  Lord 
Chief  Baron  Hale,  there  said,  lb.  413 — "  It  is  hard  to  say  that  the  bargain 
and  sale  have  destroyed  the  power,  because  the  power  is  collateral,  and  the 
estate  to  be  limited  does  not  arise  out  of  the  tenancy  for  life,  but  out  of  the 
first  estate."  Again,  lb.  416,  "  Where  the  power  does  not  fall  within  the 
estate,  as,  where  the  tenant  for  life  has  a  power  to  make  an  estate  which  is  not 
to  begin  till  after  his  own  estate  determined,  such  power  is  not  appendant  or 
annexed  to  the  land,  but  is  a  power  in  gross,  beoause  the  estate  for  life  has  no 
concern  in  it.  An  assignment  of  totum  tlatum  mum,  or  other  alteration  of 
the  estate  for  life,  does  not  affect  such  a  power,  because  it  is  a  power  in  gross." 
In  Bullock  v.  Thome,  Moore^  616,  where  a  person  who  had  a  power  to  revoke 
a  use,  made  a  lease  for  years,  and  levied  a  fine  for  assurance  of  the  lease,  with- 
out use  expressed,  the  power  of  revocation  was  held  not  to  be  extinguished  by 
the  fine,  but  only  suspended  during  the  term ;  and  the  court  drew  the  distinc- 
tion, and  held,  that,  if  one  has  a  power  of  revocation  entire,  and  he  extin- 
guishes or  suspends  the  power  in  part,  he  may  still  revoke  for  the  residue,  if 
it  be  by  way  of  use,  but  not  so  of  a  condition  annexed  to  the  land  :  and  here, 
the  power  was  to  operate  as  a  use,  and  not  by  way  of  condition.    The  general 
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principle  is,  that  every  power  in  gross  may  be  exercised,  although  the  donee 
may  have  previously  parted,  by  an  innocent  conveyance,  with  the  estate  to 
which  it  was  annexed  in  privity.  In  Cruise's  Digest,  3d  edit.  vol.  4,  p.  248, 
it  is  said — "  With  respect  to  those  powers  relating  to  land  which  are  called 
powers  in  gross,  as  the  estates  to  be  created  by  them  do  not  fall  within  the 
compass  of  the  person's  estate  to  whom  they  are  given,  a  mere  alteration  of 
that  estate  will  not  affect  them.  Hence,  if  a  tenant  for  life,  with  power  to 
settle  a  jointure,  or  to  create  a  term  for  years  to  commence  from  his  decease, 
conveys  away  his  life  estate  by  bargain  and  sale,  such  a  conveyance  will  not 
destroy  his  power :  and  if  he  should  even  make  a  conveyance  in  fee  by  such 
an  assurance,  as  it  passes  no  greater  estate  than  the  grantor  has  a  right  to  con- 
vey, the  power  would  not  be  affected  by  it."  It  is  doubtful  whether  a  power 
of  appointment  under  which  children  have  an  interest,  can  be  destroyed  even 
by  forfeiture ;  for,  in  Jesson  v.  Wright,  in  error,  2  Bligh.  15,  first  series,  Lord 
itedesdale  asked — "  How  can  a  man,  having  a  power  for  the  benefit  of  children, 
destroy  it  V  and  here  the  power  was  to  be  exercised  in  favor  of  the  issue  of 
the  marriage  as  purchasers. 

Mr.  Serjeant  Toddy,  contra — First,  the  power  was  extinguished  by  the 
bankruptcy,  and  consequently  the  appointment  by  Mee,  the  father,  to  his  son 
was  wholly  void — Secondly,  even  if  Mee  the  elder  had  at  the  time  a  power  to 
appoint,  such  power  has  not  been  well  executed. 

First— By  the  statutes  18  Elisabeth,  c.  7,  s.  2,  and  the  21  James  1,  c.  19, 
s.  12,  every  interest,  power,  or  possibility  which  the  bankrupt  could  have 
departed  withal,  or  could  have  destroyed  by  suffering  a  common  recovery,  levy- 
ing a  fine,  or  otherwise,  is  transferred,  and  passes  to  the  commissioners  under 
the  bankruptcy.  The  question  then  is,  whether  Mee  the  elder,  if  the  bank- 
ruptcy had  not  intervened,  could,  by  common  recovery,  have  out  off  and  de- 
barred those  who  now  claim  to  take  under  him  by  virtue  of  the  power  of 
appointment.  There  can  be  no  doubt  but  that  he  might  have  so  done.  In 
Smith  v.  Death,  5  Madd.  371,  it  was  held  that  a  power  of  appointment  in  a 
grantee  for  life,  although  in  favor  of  particular  objects,  was  extinguished  by 
a  recovery ;  and  the  case  of  West  v.  Berney,  which  came  before  the  Vice 
Chancellor  in  the  year  1819,  being  referred  to  in  the  course  of  the  argument, 
his  honor  said, — "  That  in  that  case,  it  appeared  to  him,  as  the  result  of  the 
authorities,  that  every  power  reserved  to  a  grantee  or  devisee  for  life,  though 
not  appendant  to  his  own  estate,  as  a  leasing  power,  but  to  take  effect  after  the 
determination  of  his  own  estate,  and  therefore  in  gross,  might  be  extinguished. 
That  such  a  grantee  or  devisee  could  deal  with  the  estate  in  support  of  his 
freehold  interest ;  and  his  dealing  with  the  estate,  so  as  to  create  interests 
inconsistent  with  the  exercise  of  his  power,  must  extinguish  his  power,  upon 
the  general  principle  that  a  person  is  not  permitted  to  defeat  his  own  grant. — 
That  it  made  no  difference  that  the  power  was  a  particular  power  in  favor  of 
children.  The  King  v.  Meliing,  1  Vantris,  225,  was  a  particular  power  in 
favor  of  the  wife;  that  such  a  power  could  not  be  called  a  trust,  for  the  alleged 
cestui  que  trust  could  not  compel  the  execution  of  it,  and,  being  at  the  option 
of  the  grantee  for  life  to  exercise  or  not,  any  dealing  with  the  estate  inconsist- 
ent with  its  exercise  must  determine  its  option."  So,  here,  Mee  had  an  option 
to  exercise  the  power  or  not  as  he  thought  fit,  for  he  was  not  like  a  trustee,  and 
as  such,  compellable  to  exercise  his  trust.  He  might  either  have  appointed  or 
not ;  but,  with  regard  to  him,  the  power  cannot  be  deemed  a  power  for  the 
benefit  of  other  persons,  because  it  was  to  be  executed  for  the  benefit  of  his 
own  children  only,  and  not  in  favor  of  strangers.  In  King  v.  Meliing,  it  was 
expressly  decided  that  a  power  to  make  a  jointure  was  destroyed  by  a  recovery ; 
and  there  is  no  real  distinction  to  be  drawn  between  a  power  of  jointuring  and 
a  power  of  appointing  to  children,  for  in  neither  case  is  the  donee  compellable 
to  exercise  his  power.  There,  as  in  this  case,  the  estate  was  to  commence  after 
tne  determination  of  the  donee's  estate  for  life ;  and  Mr.  Baron  Rainsford  said, 
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Id.  226, — "  The  power  to  make  a  jointure  is  destroyed  by  the  alteration  of  the 
estate  to  which  it  is  annexed  in  privity,  so  that  the  common  recovery  being  a 
forfeiture  of  the  estate  for  life,  by  consequence  it  is  an  extinguishment  of  the 
power ;"  and  Mr.  Justice  Twisden  said  Id.  227, — "  It  is  plain  that  the  power  is 
extinguished,  for,  by  the  recovery,  the  estate  for  life  to  which  it  was  annexed 
in  privity  is  gone  and  forfeited/1    The  principle  that  a  bargain  and  sale  is  to 
be  considered  and  taken  as  an  innocent  conveyance,  and  displacing  no  estate, 
does  not  apply  to  a  bargain  and  sale  under  a  bankruptcy,  because,  by  the  statute 
21  Jac.  1,  c.  19,  s.  12,  conveyances  by  the  commissioners  are  made  good  against 
all  persons  claiming  any  estate  or  interest  under  the  bankrupt,  and  against  all 
persons  whom  he,  by  common  recovery  or  otherwise,  might  cut  off  and  debar 
from  any  remainder,   reversion,   profit,   title,  or  possibility     In  Sugden  on 
Powers,  it  is  said,  3d  edit.   78, — "  If  an  estate  be  limited  to  the  children  of 
the  marriage,  as  the  parent  shall  appoint  by  will,  or  to  the  children  living  at 
the  parent*  decease,  as  he  shall  appoint  by  deed  or  will,  with  a  remainder,  in 
either  of  these  cases,  to  the  children  in  fee ;  in  both  these  cases,  no  effectual 
settlement  can  be  made  upon  or  by  a  child  until  the  parent's  death.     In  West 
v.  Berney,  and  Smith  v.  Death,  the  Vice  Chancellor  was  of  opinion  that  the 
power  was  destroyed  by  the  recovery.    The  same  point  was  determined  by  the 
Master  of  the  Rolls  in  the  case  of  Horner  v.  Swan,  on  the  8th  December, 
1823,  on  the  grounds  that  the  donee  of  a  power  is  not  a  trustee,  but  has  his 
option  whether  he  will  execute  it  or  not :  that  the  power  was  annexed  in  privity 
to  the  estate ;  and  that  the  donee  had  a  beneficial  interest,  namely,  to  make 
a  provision  for  his  children.     In  Edwards  v.  Slater,  Hardres,  415,  Mr.  Baron 
Turner  said, — "I  hold  that  the  power  is  not  well  executed,   because   it  is 
destroyed  by  the  bargain  and  sale ;  and  it  might  be  mischievous,  if  the  power 
were  held  to  be  collateral,  for  then,  if  the  tenant  for  life  should  grant  a  rent- 
charge,  and  afterwards  make  a  lease,  &c.,  he  would  avoid  his  own  act.     But, 
because  it  savors  of  the  land,  it  is  gone  by  the  bargain  and  sale,  and  passes 
together  with  the  land,  and  amounts  to  a  confirmation  by  reason  of  the  estate 
in  fee^expectant."     In  Coke  Littleton  it  is  said,  page  237,  a., — "  If  he  that 
hath  power  of  revocation,  hath  no  present  interest  in  the  land,  nor  by  the 
ceasor  of  the  state  shall  have  nothing,  then  his  feoffment  or  fine,  Ac.,  of  the 
land  is  no  extinguishment  of  his  power,  because  it  is  mere  collateral  to  the 
land."   But  the  power  of  appointment  in  this  case  is  intermediate  and  annexed 
in  privity  to  the  estate,  and  capable  of  being  destroyed  by  the  act  of  the  party, 
and  consequently  it  was  destroyed  by  the  bargain  and  sale  under  the  bank- 
ruptcy, which  is  in  effect  the  same  as  if  Mee  the  elder  had  suffered  a  recovery. 
Id  Thorpe,  v.  Goodall,  17  Ves.  393,  Lord  Eldon  said, — "  If  the  estate  of  the 
bankrupt  has  passed  under  the  assignment,  so  that  the  power  is  destroyed,  then 
there  is  no  occasion  for  this  bill.     All  that  falls  within  those  general  words, 
1  possibility  of  profit/  passes  under  the  bargain  and  sale ;"  and,  in  pronouncing 
judgment,  his  lordship  said,  Id.  461, — "  The  question  is,  whether  there  is  any 
equity  in  this  court  to  compel  the  bankrupt  to  execute  this  power ;"  and  he  con- 
cluded by  saying  that  he  was  of  opinion  that  he  could  not  be  compelled  to  do  so. 
Secondly — The  power  was  not  well  executed  by  Mee  the  elder  after  the 
bankruptcy  had  intervened,  as  by  the  statutes  of  Elizabeth  and  James  the 
First,  not  only  his  estate  for  life,  but  the  ultimate  remainder  in  fee,  passed  to 
his  assignees.     The  question  therefore  is,  whether  he  could  defeat  or  displace 
that  remainder,  or  create  a  fee,  in  derogation  of  his  own  previous  grant.— 
Although  it  is  said  that  the  appointment  may  enure  as  a  base  fee,  as  the  ulti- 
mate remainder  to  Mee  the  elder  was  not  to  take  effect  till  the  failure  of  issoe, 
yet  no  remainder  can  be  limited  upon  a  base  fee.     One  fee  cannot  be  mounted 
upon  another.    Littleton  says,  Litt.  s.  11, — "  A  man  cannot  have  a  more  large 
or  greater  estate  of  inheritance  than  fee  simple ;"  and  Lord  Coke,  in  com- 
menting on  that  section,  says,  Go.  Litt.  18,  a,, — "  for  this  cause,  two  fee  simples 
absolute  cannot  be  of  one  and  the  self  same  land.    One  fee  simple  cannot 


14]  1  Moore  &  Scott.  485 

depend  upon  another  by  the  grant  of  the  party ;  as,  if  lands  be  given  to  A., 
so  long  as  B.  hath  heirs  of  his  body,  the  remainder  over  in  fee,  the  remainder 
is  void."  In  Seymour's  case,  10  Rep.  97  b  ,  it  is  said — "  An  estate  of  fee 
simple  is  either  an  estate  of  inheritance  absolute  and  interminable ;  as,  where 
lands  are  given  to  a  man  and  his  heirs,  he  has  such  a  pure  and  absolute  estate 
which  can  never  determine ;  or  a  fee  simple  determinable,  and  that  is  in  two 
manners,  vis :  either  expressly  derived  out  of  an  absolute  and  pure  estate  in 
fee  simple,  or  implicite,  and  derived  out  of  an  estate  tail ;  out  of  an  absolute 
estate  in  fee  also  in  two  manners— fir$t9  by  condition,  as  upon  mortgage,  and 
that  is  called  a  fee  simple  conditional — secondly,  by  limitation,  as,  if  A.  enfeoffs 

B.  of  the  manor  of  D.,  to  have  and  to  hold  to  him  and  his  heirs,  so  long  as 

C.  has  heirs  of  his  body,  and  that  is  called  a  fee  simple  limited  and  qualified  ; 
and  in  both  these  cases  the  whole  estate  in  the  land  is  in  the  feoffee ;  and 
therefore  noremaindef  or  reversion  can  be  expectant  upon  either  of  them." 
In  Gardner  v.  Sheldon,  Vaughan,  269,  it  is  said, — "  A  remainder  cannot 
depend  upon  an  absolute  fee  simple,  by  necessary  reason ;  for,  when  all  a  man 
hath  of  estate,  or  anything  else,  is  given  or  gone  away,  nothing  remains  but 
an  absolute  fee  simple  being  given  or  gone  out  of  a  man,  that  being  all,  no 
other  or  further  estate  can  remain  to  be  given  or  disposed,  and  therefore  no 
remainder  can  be  of  a  pure  fee  simple ;"  consequently,  there  cannot  be  a 
remainder  expectant  on  a  fee  simple,  whether  absolute  or  qualified ;  and  here,  the 
effect  of  the  appointment,  if  valid,  would  be  to  displace  the  remainder  in 
toto :  but  the  appointment  must  be  considered  as  if  the  estate  were  limited  by 
the  marriage  settlement,  and  then  a  fee  could  not  have  been  mounted  on  a  fee. 

Mr.  Serjeant  Spankit,  in  reply,  was  desired  by  the  court  to  confine  himself 
to  the  point,  whether  the  power  had  been  well  executed,  after  the  bargain  and 
sale  to  the  assignees. 

It  may  be  admitted  that  a  remainder  cannot  be  limited  upon  a  base  fee,  or 
a  fee  mounted  on  a  fee,  except  in  certain  modes  prescribed  by  law ;  but  here, 
the  conveyance  to  the  assignees  of  the  bankrupt's  ultimate  remainder,  was  a 
conveyance  of  a  mere  contingency,  without  any  act  of  the  bankrupt  himself; 
and  the  assignees  had  the  ultimate  remainder,  subject  to  the  same  power  as 
existed  in  the  bankrupt,  and  took  nothing  in  derogation  of  his  power  to 
appoint  for  the  benefit  of  his  children,  purchasers  under  the  deed  of  settle- 
ment. The  court  will  not  look  at  the  incidental  advantages  to  be  derived  by 
the  donee.  He  was  bound  to  appoint  for  the  benefit  of  his  family ;  and 
although  he  has  made  the  appointment  in  favor  of  one  son  only,  it  must  in 
effect  tend  to  benefit  the  whole  of  his  issue,  and  consequently  the  power  was 
well  executed ;  and,  as  it  was  for  the  benefit  of  children,  it  was  not  destroyed 
by  the  bargain  and  sale  to  the  assignees :  the  base  fee  created  by  the  appoint- 
ment was  analogous  and*  equivalent  to  an  estate  tail  in  the  appointee. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent  to  the  Master  of  the  Bolls : — 

We  have  heard  this  case  argued  by  connsel,  and  have  considered  the  same, 
and  we  are  of  opinion,  that,  from  and  after  the  execution  of  the  deed  of 
appointment  of  the  2d  of  January,  1819,  Richard  Mee  the  son  did  not  take 
any  estate  in  the  lands  and  hereditaments  mentioned  in  the  case  under  the 
said  deed  of  appointment ;  but  that,  under  the  deeds  of  the  24th  and  25th  of 
April,  1794,  he  took  an  estate  tail  in  remainder  expectant  on  the  determina- 
tion of  the  life  estate  of  his  father. 

N.  C.  TlNDAL, 

J.  A.  Park, 
S.  Gabbles, 

J.  B.  B08ANQUET. 
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KING,  Plaintiff;   GIBSON,  FARMER,  and  Others,  Deforciant*.— p.  33. 

The  affidavit  of  the  acknowledgment  of  a  fine  was  taken  in  Jamaica  on  paper,  and  in  the 
margin  of  the  affidavit  of  the  caption  it  was  certified  that  no  parchment  could  be 
procured  there — the  court  permitted  the  fine  to  pass,  on  the  officer's  engrossing  a 
copy  of  the  affidavit  on  parchment,  and  annexing  it  to  the  paper  writing. 


HAMILTON,   Demandant j    FARRER,  Tenant;    WILSON,  Vouchee.— 

p.  43. 

A  recovery  may  be  amended,  by  transposing  the  names  of  the  demandant  and  tenant, 
although  the  deed  to  make  a  tenant  to  the  praecipe  was  dated  on  the  last  day  but  one 
of  the  term  in  which  the  recovery  was  suffered. 


BOOTY,  Demandant;   CAMERON,  Tenant;  NORTH   &  WIFE,  A.  M. 
CHALMERS,  and  JOHN  CHALMERS,  Vouchees— p.  57. 

In  a  recovery,  three  of  the  vouchees  appeared  at  bar,  and  the  warrant  of  attorney  of  the 
fourth  was  taken  before  commissioners  in  Jamaica :  Held,  that  the  names  of  the  three 
former  need  not  appear  in  the  dtdimu*  and  warrant  of  attorney. 


MARKHAM,  Plaintiff,  BAYLEY,  Deforciant.— p.  62. 

The  court  allowed  a  fine  to  pass,  where  one  of  the  commissioners  had  omitted  to  indorse 

his  name  on  the  cUdimut. 


COOK,  Assignee  of  CLIFF,  a  Bankrupt,  v.  JOHNSON.— p.  115. 

The  notice  of  declaration  ( whether  the  declaration  be  filed  absolutely  or  conditionallj) 

must  state  the  nature  of  the  action. 
Notice  of  a  declaration  in  case,  where  the  declaration  filed  was  in  debt,  was  JUW  to  be 

irregular,  and  the  proceedings  were  set  aside. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
set  aside  the  notice  of  declaration  and  all  subsequent  proceedings  in  the  cause, 
on  the  ground  of  irregularity,  with  costs.  The  irregularity  complained  of  was, 
that  the  notice  was  of  a  declaration  in  an  action  on  the  case,  whilst  the 
declaration,  which  was  filed  conditionally,  was  in  debt. 

Mr.  Serjeant  Cross  now  showed  cause. — The  declaration  was  taken  off  the 
file  by  the  defendant's  attorney,  and  an  appearance  entered,  and  no  objection 
made  to  the  irregularity  until  four  days  afterwards,  when  the  plaintiff 
demanded  a  plea.  This  was  a  waiver  of  the  irregularity,  if  any.  The  rule  of 
court,(ci)  however,  does  not  require  the  nature  of  the  action  to  be  stated  iu 
the  notice  where  the  declaration  is  filed  conditionally.  In  Cort  v.  Jacques, 
8  Term  Rep.  77,  the  declaration  filed  in  the  office  before  the  defendant's 
appearance,  was  indorsed,  "  filed  conditionally,"  and  judgment  was  afterwards 
signed  for  want  of  a  plea :  the  court  held  it  regular,  though  the  notice  served 

(a)  Reg.  Gen.  Easter,  49  Geo.  8 — 1  Taunt  616  — "  In  every  action  in  which  special 
bail  shall  be  required,  and  where  the  declaration  shall  be  filed  conditionally,  notice  is 
writing  of  such  declaration  being  so  filed,  shall  be  given  to  the  defendant,  his  attorney 
or  agent ;  and  no  declaration  shall  be  considered  as  filed  until  such  notice  shall  be  so 
given." 
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on  the  defendant  was  of  a  declaration  generally.  Here,  the  defendant  has 
sustained  no  inconvenience  by  the  mistake ;  and  he  should,  at  all  events,  have 
come  earlier  to  take  so  captions  an  objection. 

Mr.  Serjeant  Wilde,  in  support  of  the  rule. — There  is  no  distinction  in  the 
practice  as  to  whether  the  declaration  be  filed  absolutely  or  conditionally. 
The  notice  must  set  forth  the  nature  of  the  action.  Gravis  v.  Wise,  2  Wils. 
84;  Tidd's  Practice,  9th  edit.,  p.  457. 

Lord  Chief  Justice  Tindal. — The  practice  with  regard  to  notices  of 
declaration  is  sufficiently  established.  The  cause  of  action  must  in  all  cases 
be  expressed.  This  is  the  more  necessary  where  the  declaration  is  filed  con- 
ditionally. In  the  case  of  Cort  v.  Jacques,  the  objection  taken  was,  that  there 
was  not  sufficient  precision  in  the  notice  :  here  the  nature  of  the  action  is 
altogether  misdescribed.  The  delay  of  four  days  was  not,  I  think,  so  great  as 
to  destroy  the  defendant's  right  to  take  advantage  of  the  irregularity. 

The  rest  of  the  court  concurring —  Rule  absolute,  (a) 

(b)  The  omission  of  a  date  to  the  notice  of  declaration,  is  no  ground  for  setting  aside 
the  proceedings  for  irregularity.  Anonymous,  2  Chit  Rep.  238.  Hetherington  v.  Hob- 
son,  6  Taunt.  331. 


NORTHCOTE  v.  BEAUHAMP  and  Others.— 158. 

Practice  under  the  interplerder  act 

Quccre  as  to  costs  of  motion  under  the  interpleader  act 

A  rule  nisi  was  on  a  former  day  obtained  by  Mr.  Sergeant  Wilde,  on 
behalf  of  the  sheriffs  of  London,  for  an  interpleader,  in  pursuance  of  the 
statute  1  &  2  Will.  4,  c.  58,  upon  an  affidavit  which  stated  that  the  sheriffs 
had  seized  the  goods  of  the  defendants  under  an  execution  issued  against  them 
at  the  suit  of  the  plaintiff,  and  that  the  sheriffs  had  received  notice  from  the 
petitioning-creditor,  that  a  commission  of  bankrupt  had  been  sued  out  against 
the  defendants  previously  to  the  levy,  and  that  a  provisional  assignee  had  been 
duly  appointed. 

The  court  directed  that  a  copy  of  the  rule  should  be  served  on  the  petition- 
ing creditor,  on  the  provisional  assignee,  and  on  the  execution-creditor. 

The  rule  was  ultimately  drawn  up  in  terms  similar  to  that  in  Parker  v. 
Booth,  1  M.  &  8.  156 ;  and,  as  the  goods  were  still  remaining  in  the  hands  of 
the  sheriffs,  the  prothonotary  was  directed  to  inquire  into  the  best  mode  of 
disposing  of  them,  and  also  to  ascertain  which  party  was  legally  entitled  to 
the  proceeds. 

Mr.  Serjeant  Wilde,  for  the  sheriffs,  submitted  that  they  were  entitled  to 
the  costs  of  the  motion,  they  being  captiously  brought  before  the  court  by  the 
conflicting  parties. 

Mr.  Serjeant  K  Lams,  preferred  the  like  claim  on  behalf  of  the  execution- 
creditor. 

The  court  directed  that  the  consideration  of  the  question  of  costs  should  be 
postponed,  in  order  that  they  might  confer  with  the  Court  of  King's  Bench 
upon  the  subject,  to  the  intent  that  the  like  course  should  be  adopted  in  both 
courts.(a) 

(a)  Up  to  the  end  of  Trinity  Term,  1832,  nothing  had  resulted  from  the  proposed  con- 
ference. 


CASES 

ARGUED  AND  DETERMINED 


COURT    OF    COMMON    PLEAS, 


ihrg  Cerm, 


IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  WILLIAM  IY.— 1882. 


EVANS  v.  JAMES,  a  Prisoner.— p.  309. 

The  court  refused  to  order  a  prisoner  brought  up  under  the  compulsory  clauses  of  the 
Lord's  act  to  assign  his  property,  it  appearing  that  a  petition  filed  by  him  in  the 
insolvent  debtor's  court,  remained  for  hearing  in  that  court. 


CASES 

ARGUED  AND  DETERMINED 

HI  TBI 

COURT    OF    COMMON    PLEAS, 


IK 


duter   Cum, 

IN  THE  SECOND  TEAR  OF  THE  REIGN  OF  WILLIAM  XV.— 1882. 


DOE  on  the  demise  of  THOMAS  v.  ROE.— p.  435. 

On  motion  for  judgment  against  the  casual  ejector,  the  affidavit  alleged  a  service  of  the 
declaration  and  notice  upon  a  servant  of  the  tenant,  upon  the  premises,  the  tenant 
being  absent ;  and  that  the  servant  had  subsequently  stated  that  he  had  given  them  to 
his  master :  Held,  not  sufficient 

Mr.  Serjeant  Wilde,  moved  for  judgment  against  the  casual  ejector.    The 
affidavit  of  service  of  the  declaration  and  notice  stated  a  service  upon  a  servant 
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of  the  tenant,  upon  the  premises,  the  tenant  himself  not  being  in  the  way ; 
and  also  that  the  servant  to  whom  the  declaration  and  notice  were  delivered 
had  subsequently  declared  that  he  had  given  them  to  his  master. 

Lord  Chief  Justice  Tindal. — That  service  might  be  coupled  with  any 
thing  like  an  acknowledgment  on  the  part  of  the  tenant  that  the  declaration 
and  notice  had  come  to  his  hands  ;(a)  or,  an  affidavit  by  the  servant  that  he 
has  delivered  them  to  his  master,  (See  Doe  d.  Teverell  v.  Snee,  2  Dow.  & 
Byl.  5 ;  Doe  t;.  Roe,  2  Dow.  &  Ryl.  12 ;  Doe  d.  Walker  v.  Roe,  1  Price,  399 ; 
Doe  d.  Hervey  v.  Roe,  2  Price,  112,)  or  an  affidavit  of  the  refusal  of  the 
servant  to  make  such  affidavit,  might  be  ground  enough  for  a  rule  nisi :  but 
at  present  the  statement  is  not  sufficient. 

The  rest  of  the  court  concurring —  Rule  refused. 

(a)  When  the<eerrice  is  on  the  servant  of  the  tenant  in  possession,  and  the  tenant 
afterwards  acknowledges  the  receipt  of  it,  the  affidavit  to  ground  the  motion  for  judg- 
ment should  state  when  such  acknowledgment  was  made  ( Anonymous,  2  Chit.  Rep. 
187) ;  for,  such  acknowledgment  is  not  sufficient  to  entitle  the  lessor  of  the  plaintiff  to 
judgment  against  the  casual  ejector,  unless  it  be  sworn  to  have  been  made  before  the 
essoin  day.  See  Doe  d.  Tindale  v.  Roe,  2  Chit.  Rep.  180 ;  Doe  d.  Wilson  v.  Roe,  Adams's 
Eject.  209 ;  Doe  d.  Macdougal  v.  Roe,  4  J.  B.  Moore,  20.  Since  the  late  statute,  it  may 
be  any  day  before  the  first  day  of  full  term. 


CHARLTON  v.  BURFITT.— p.  450. 

The  jury  process  must  be  sent  to  the  sheriff,  in  the  case  of  common  jurors,  ten  days, 

and,  in  the  case  of  special  jurors,  three  days  at  the  least  before  the  commission  day,  at 

the  Assizes. 
The  court  refused  to  open  a  rule  that  had  been  made  absolute  without  cause  shown  upon 

an  affidarit  by  the  attorney,  alleging  that  he  had  understood  the  rule  to  be  absolute 

in  the  first  instance.  * 

Mr.  Serjeant  Wilde,  in  the  course  of  the  last  term,  on  the  part  of  the 
defendant,  obtained  a  rule  calling  on  the  plaintiff  or  his  attorney  to  show 
cause  why  they  or  one  of  them  should  not  pay  costs  to  the  defendant  for  not 
proceeding  to  trial  at  the  last  Summer  Assizes.  No  cause  being  shown,  the 
rule  was  afterwards  made  absolute.  It  appeared  that  the  cause  had  been  set 
down  as  a  special  jury  cause,  but  that  the  record  had  been  withdrawn  in  con- 
sequence of  the  jury  process  having  been  sent  to  the  sheriff  too  late  to  enable 
him  to  summon  the  jurors. 

A  summons  was  taken  out  in  the  last  vacation  to  stay  the  taxation  of  costs 
upon  this  rule,  on  which  occasion  Mr.  Justice  Park  allowed  the  taxation  to 
proceed,  but  directed  that  all  further  proceedings  should  be  stayed  until  after 
the  expiration  of  the  first  four  days  of  the  present  term,  in  order  to  give  the 
plaintiff  an  opportunity  to  apply  to  the  court. 

Mr.  Serjeant  Aferewether,  accordingly  now  applied  to  open  the  rule. — He 
produced  an  affidavit  wherein  the  plaintiff's  attorney  swore  that  he  understood 
the  rule  to  be  absolute  in  the  first  instance,  otherwise  he  should  have  been 
prepared  to  resist  it 

Lord  Chief  Justice  Tindal.— I  think  the  plaintiff  is  out  of  court  upon 
both  grounds.  He  has  not  shown  to  my  mind  any  sufficient  reason  to  induce 
the  court  to  deviate  from  the  ordinary  practice  in  order  to  favour  him.  It 
requires  something  much  stronger  than  a  mere  mistake  or  misapprehension  of 
the  party,  to  open  a  rule  that  has  been  made  absolute.  Then,  as  to  the 
merits,  it  is  to  be  observed  that  the  rule  was  made  absolute,  not  pro  defectu 
juratomm,  but  through  the  laches  of  the  plaintiff  himself,  in  not  causing  the 
didrimgag  to  be  issued  in  time  to  enable  the  sheriff  to  summon  the  jurors. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The  case  admits  of  no 
doubt.  Judges  are  constantly  prevented  from  trying  causes  at  the  Assizes 
Vol.  rxVHL— 32 


solely  in  consequence  of  the  irregularity  of  the  parties  in  issuing  the  jury 
process  too  late. 

Mr.  Justice  Gasslkb. — The  distringas  in  this  case  should  hare  been 
delivered  to  the  sheriff  three  days  before  the  commission  day.  The  neglect  in 
matters  of  this  kind  is  intolerable.  I  have  seldom  been  able  to  fine  a  juryman 
for  non-attendance,  on  account  of  the  summons  not  haying  been  served  the 
number  of  days  required  by  the  statute,  (a) 

Mr.  Justice  Aldkbson  concurred. 

The  learned  Serjeant  took  nothing. 

(a)  See  the  statute  6  Geo.  4,  c.  40,  s.  25,  which  enacts,  "  That  the  summons  of  every 
man  to  serve  on  juries,  not  being  special  juries,  in  any  of  the  courts  aforesaid  (vis.  any 
of  the  King's  Courts  of  record  at  Westminster,  the  superior  courts,  both  civil  and  crimi- 
nal, of  the  three  counties  palatine,  and  all  Courts  of  Assize,  Nisi  Prius,  Oyer  and  Ter- 
miner, and  gaol  delivery,  and  Courts  of  Sessions  of  the  peace  in  England),  shall  be 
made  by  the  proper  officer,  ten  days  at  the  least  before  the  day  on  which  the  juror  is  to 
attend,  by  showing  to  the  man  to  be  summoned,  or,  in  case  he  shall  be  absent  from  the 
usual  place  of  his  abode,  by  leaving  with  some  person  there  inhabiting,  a  note  in  wri- 
ting, under  the  hand  of  the  sheriff  or  other  proper  officer,  containing  the  substance  of 
such  summons ;  and  the  summons  of  every  man  to  serve  on  special  juries  in  any  of  the 
courts  aforesaid,  shall  be  made  by  the  like  persons,  and  in  the  like  manner  as  afore- 
said, three  days  at  the  least  before  the  day  on  which  the  special  juror  is  to  attend." 


HAYWARD  and  Others  v.  SEAWARD  and  Another.— p.  459. 

The  defendants  bad  in  their  possession  a  boiler  belonging  to  the  plaintiffs.  The  plain, 
tiffs  demanded  it,  and  the  defendants  at  first  refused  to  restore  it ;  but  afterwards 
and  before  the  issuing  of  the  writ,  tendered  it:  Rdd,  no  conversion. 

This  was  an  action  of  trover  to  recover  the  value  of  a  steam  boiler  and  ap- 
paratus detained  by  the  defendants  under  the  following  circumstances : 

The  plaintiffs  were  owners  of  the  Royal  George,  steam  vessel.  The  defend- 
ants were  engineers  at  Limehouse.  In  the  month  of  October,  1830,  the  boiler 
in  question  being  out  of  repair,  the  vessel  was  brought  alongside  the  defendants' 
wharf,  and  tbe  boiler  unshipped  for  the  purpose  of  repair.  The  owners  of  the 
Royal  George,  however,  having  determined  to  substitute  a  new  boiler,  no 
repairs  were  done.  Shortly  afterwards  the  plaintiffs  sent  a  barge  to  the 
defendants1  wharf  for  the  old  boiler,  which  the  latter  refused  to  re-deliver, 
unless  paid  a  sum  of  55  J.  5s.,  for  landing,  cleaning,  and  re-shipping  it  on  board 
the  barge.  The  plaintiffs  tendered  23J.  2s.,  and  demanded  the  boiler.  The 
defendants  refused'to  accept  the  sum  tendered,  or  to  restore  the  boiler.  On 
the  12th  November,  1830,  the  following  letter  was  sent  by  the  plaintiffs 
attorney  to  the  defendants: 

"  Gentlemen, — On  behalf  of  the  owners  of  the  Royal  George  steam  vessel, 
I  am  instructed  to  commence  an  action  against  you  for  your  illegal  detention 
of  the  boiler  and  other  things  belonging  to  that  vessel.  The  sum  of  23/.  2s. 
has  been  offered  to  you,  and  is  still  ready  to  be  paid  you  on  your  re-shipping 
the  boiler,  Ac. ;  which  is  more  than  you  can  justly  claim.  This  you  have 
refused,  and  you  refused  to  deliver  up  the  boiler,  Ac.  unless  a  demand  of  bbi 
5s.  is  paid.  This  sum  is  considered  exorbitant.  Most  of  the  things  are  neces- 
sary for  the  vessel,  and  must  be  immediately  supplied.  I  request  to  be 
favoured  with  the  name  of  your  attorney,  to  whom  I  shall  send  process  in  the 
event  of  this  matter  not  being  immediately  settled." 

This  letter  was  on  the  following  day  answered  by  the  defendants'  attorney 
as  follows  r^- 

u  §ifj — l  am  directed  by  Messrs.  Seaward  to  inform  you  that  they  pooaidrt 
the  demand  made  by  them  on  the  owners  of  tbe  R<>yal  Georg 
fair  ao<i  reasonable,  and  such  as  ought  under  all  cir 
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re-dripping  the  boiler.  To  avoid  any  inconvenience  to  your  clients  by  not 
having  the  boiler,  Messrs.  Seaward  &  Go.  request  me  to  inform  you  that  you 
may  at  any  time  take  away  the  boiler,  and  any  other  articles  belonging  to  your 
clients ;  and  they  will  resort  to  an  action  to  recover  what  is  due  to  them.  If 
after  this  notice  the  boiler  remains  on  the  premises,  they  will  require  rent  for 
the  same." 

On  the  same  day,  a  writ  was  issued  against  the  defendants;  and  on  the  15th, 
the  plaintiffs'  attorney  wrote  to  the  defendants'  attorney  as  follows : 

"  Tour  letter  of  the  13th  instant  is  unsatisfactory ;  and  if  a  compromise  is 
to  take  place,  it  must  not  be  on  the  terms  you  mention.  My  clients  expect 
that  the  defendants  will  pay  for  the  boiler  and  apparatus  so  unjustly  detained, 
or  that  a  more  equitable  offer  shall  be  made." 

The  cause  was  tried  before  Lord  Chief  Justice  Tindal,  at  the  Sittings  at 
Guildhall  after  last  Hilary  term.  Witnesses  were  called  on  the  part  of  the 
plaintiffs  to  prove  the  foregoing  facts,  and  also  to  prove  that  the  sum  of  23/. 
2«.  was  more  than  an  adequate  compensation  for  what  had  been  done  by  the 
defendants.  His  lordship,  however,  told  the  jury  that  the  plaintiffs  were  not 
entitled  to  recover  after  the  offer  of  the  defendants,  by  their  letter  of  the  13th 
November,  to  give  up  the  boiler.  The  jury  accordingly  returned  a  verdict  for 
the  defendants. 

Mr.  Serjeant  Jones,  on  the  part  of  the  plaintiffs,  now  moved  for  a  rule  nisi 
that  this  verdict  might  be  set  aside,  and  a  new  trial  had,  on  the  ground  of  mis* 
direction.— Ho  submitted  that  the  refusal  of  the  defendants  to  restore  the  boiler 
upon  the  demand  made  by  the  plaintiffs,  amounted  to  a  conversion,  which 
could  not  be  purged  by  any  subsequent  act  of  the  parties ;  and  that  the  letter 
subsequently  written  by  the  plaintiffs'  attorney  did  not  amount  to  a  waiver  of 
the  right  of  action  vested  in  him  by  the  act  of  conversion. 

Lord  Chief  Justice  Tindal. — A  demand  and  refusal  are  evidence  only,  not 
conclusive  of  the  fact  of  conversion.  The  question  here  is,  whether  the  plain- 
tiffs ought  to  have  brought  their  action  after  the  letter  of  the  defendants'  attor- 
ney, dated  the  13th  November.  In  that  letter  their  attorney  says — "To  avoid 
any  inconvenience  to  your  clients  by  not  having  the  boiler,  Messrs.  Seaward  & 
Co.  request  me  to  inform  you  that  you  may  at  any  time  take  away  the  boiler, 
and  any  other  articles  belonging  to  your  clients;  and  they  will  resort  to  an 
action  to  recover  what  is  due  to  them."  After  that,  it  seems  to  me  to  be  im- 
possible to  say  that  there  has  been  any  conversion.  The  jury  could  not  have 
found  any  other  verdict.     I  therefore  think  no  rule  should  be  granted. 

Mr.  Justice  Park  and  Mr.  Justice  Oaselee,  concurred. 

Mr.  Justice  Alderson  — A  demand  and  refusal  are  only  evidence  of  a 
conversion.  The  refusal  in  this  case  was  cured  by  the  offer  subsequently 
made,  but  before  the  issuing  of  the  writ,  to  restore  the  boiler. 

Rule  refused. 


BRIDGER  v.  AUSTIN.— p.  520. 

The  motion  under  the  40th  rale  of  Hilary,  1  Will.  4,  that  sticking  up  a  notice  of  decla- 
ration in  the  office  may  be  deemed  good  serrioe,  where  the  defendant's  residence  is 
unknown,  is  absolute  in  the  first  instance. 

Mr.  Sergeant  Spankie,  on  the  part  of  the  plaintiff,  moved  for  a  rule  that 
fie  sticking  up  the  notice  of  declaration  in  this  cause  in  the  office  might  be 
deemed  good  service  thereof  upon  the  defendant,  under  the  rule  of  Hilary 
term,  2  Will.  4,  by  which  it  is  ordered,  that,  "  where  the  residence  of  the  de- 
fen  lant  is  unknown,  notice  of  declaration  may  be  stuck  up  in  the  office,  but 
not  without  previous  leave  of  the  court." 

The  affidavit  in  support  of  the  motion  stated  the  last  known  place  of  abode 
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of  the  defendant,  that  he  had  not  been  there  for  two  months  past,  and  that 
the  deponent,  notwithstanding  diligent  endeavours,  could  not  ascertain  where 
his  present  residence  was. 
Pee,  Curiam.  Rule  absolute. 


DUNCAN  v.  EVERETT— p.  521. 

On  a  motion  to  cancel  a  bail-bond  on  the  ground  tbat  the  defendant  (a  bankrupt)  had 
since  obtained  his  certificate,  it  being  suggested  that  the  certificate  had  been  obtained 
by  fraud,  the  court  (the  parties  consenting)  directed  an  issue  to  try  that  fact. 

Mr.  Serjeant  Andrews,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
that  the  bail-bond  given  by  the  defendant  (a  bankrupt)  on  his  arrest  at  the 
suit  of  the  plaintiff  in  this  cause  might  be  delivered  up  to  be  cancelled,  on  the 
ground  of  his  having  since  obtained  his  certificate. 

Mr.  Serjeant  Taddy  now  showed  cause,'  on  an  affidavit  wherein  it  was  sug- 
gested that  the  certificate  had  been  obtained  by  fraud. 

Mr.  Serjeant  Andrews,  contra.,  submitted  that  the  court  would  not,  on 
motion,  try  the  validity  of  the  certificate. 

The  court  (the  parties  consenting)  suspended  the  rule,  directing  a  feigned 
issue  to  try  whether  or  not  the  certificate  had  been  fradulently  obtained ;  the 
party  affirming  the  fraud  to  be  the  plaintiff  in  such  issue. 

Rule  suspended  accordingly. 


DOE  d.  JAMES  v.  ROE.— p.  597. 

Service  of  declaration,  and  notice  in  ejectment,  where  the  tenant  is  not  to  be  found. 

Mb.  Serjeant  Wilde  moved  for  judgment  against  the  casual  ejector,  on  an 
affidavit  that  the  tenant  in  possession  could  not  be  found,  and  that  the  declara- 
tion and  notice  had  been  served  in  the  usual  manner  upon  a  servant  upon  the 
premises,  who  was  desired  to  deliver  it  to  his  master,  and  afterwards  stated 
that  he  had  done  so.  Rule  granted. 


JESSEL  t>.  MILLINGEN.— p.  605. 

The  court  refused  to  allow  the  plaintiff  to  inspect  a  document  in  the  hands  of  the  defend- 
ant, alleged  by  his  (the  defendant's)  attorney  to  be  signed  by  the  plaintiff,  and  to 
afford  a  perfect  defence  to  the  action,  upon  an  affidavit  of  the  plaintiff,  that,  if  such 
document  existed,  and  purported  to  be  signed  by  him,  the  signature  was  a  forgery. 

Mr.  Sergeant  Wilde  moved  for  a  rule  calling  on  the  defendant  to  show  cause 
why  the  plaintiff  and  his  attorney  should  not  be  at  liberty  to  inspect  and  take 
a  copy  of  the  agreement,  document,  or  paper  writing  relating  to  this  cause,  in 
the  custody,  power,  or  possession  of  the  defendant  or  his  attorney,  if  any  such 
there  was.  The  affidavit  of  the  plaintiff  upon  which  the  motion  was  founded, 
stated,  that,  in  a  conversation  he  had  with  the  attorney  for  the  defendant  since 
the  action  had  been  commenced  and  stood  for  trial,  the  said  attorney  stated  to 
the  deponent  that  he,  the  attorney,  had  in  his  possession  a  document  bearing 
his,  the  deponent's  signature,  that  when  produced,  would  put  an  end  to  the 
cause ;  and  the  deponent  positively  denied  that  he  ever  did,  to  his  recollection 
and  belief,  sign  any  document,  agreement,  or  paper  writing,  to  the  effect  stated 
by  the  attorney ;  and  that,  if  any  snch  agreement,  document,  or  paper  writing 
were  in  existence,  he,  the  deponent,  was  positive,  should  snch  agreement,  docu- 
ment, or  paper  writing  purport  to  bear  the  deponent's  signature,  that  the  same 
was  a  forgery. 
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The  learned  Serjeant  submitted  that  justice  required  that  the  plaintiff  should 
have  the  inspection  he  prayed,  and  that  it  was  in  the  discretion  of  the  court  to 
grant  it,  to  avert  the  necessity  for  a  bill  in  equity,  which  would  give  the  relief 
now  sought,  though  in  a  more  circuitous  and  expensive  mode 

Lord  Chief  Justice  Tindal. — I  am  not  aware  of  any  instance  in  which  that 
which  is  prayed  in  this  case  has  been  granted,  and  no  authority  has  been  cited 
in  support  of  the  application ;  but  it  seems  to  me,  that,  in  assenting  to  it,  we 
should  be  extending  the  general  rule  which  obtains  on  this  subject  very  much 
beyond  that  which  justice  requires.  Inspection  of  documents  in  the  custody 
of  an  adversary,  is  only  permitted  where  they  are  to  some  extent  the  property 
of  both  parties,  as  in  the  case  of  an  agreement  of  which  there  is  but  one  copy; 
there,  the  party  who  holds  it,  holds  it  as  a  trustee  for  the  other.  But,  by  the 
present  motion,  the  plaintiff  seeks  to  compel  the  defendant  to  show  the  nature 
of  his  defence  to  the  action.  Mere  idle  words  dropped  by  the  attorney  ought 
not  to  be  made  a  pretext  for  such  an  application.  If  the  fact  be  as  the  plaintiff 
swears,  then  there  is  no  document  in  existence  bearing  his  signature ;  and  if 
such  thing  does  exist,  he  ought  to  be  aware  of  it. 

The  rest  of  the  court  concurring —  Rule  refused. 


KEY  and  Anotber,  Assignees  of  SHERWIN,  a  Bankrupt,  v.  GOODWIN.— 

p.  620. 

The  defendant  obtained  a  verdict  in  December  1829.  In  the  following  term  the  plaintiff 
obtained  a  rule  nut  for  a  new  trial,  which  rule  the  court  afterwards  directed  to  be 
suspended,  to  wait  the  issue  of  another  cause  which  involved  the  same  point.  The 
defendant  died  in  November,  1830.  The  court,  after  the  lapse  of  two  years  and 
a-balf  from  the  date  of  the  vervict,  allowed  the  judgment  to  be  entered  up  nunc  pro 
tune. 

The  defendant  obtained  a  verdict  in  this  case  in  December,  1829,  and  in 
Hilary  term  following,  the  plaintiffs  obtained  a  rule  for  a  new  trial.  The 
cause  ultimately  stood  over  to  wait  the  decision  of  the  court  in  another  case — 
Key  o.  Shaw — in  which  the  same  question  was  involved,  viz.  the  bankruptcy 
of  Sherwin.  Key  v.  Shaw  was  twice  tried,  the  verdicts  on  both  occasions 
negativing  the  acts  of  bankruptcy  sought  to  be  established.  (See  the  report 
of  the  motion  for  a  third  trial,  1  M.  £  S.  462.)  The  defendant  in  this  case 
died  in  November,  1830. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  obtained  a  rule  ntri  to 
enter  up  judgment  nunc  pro  tunc — as  of  Hilary  term,  1830.  He  moved  on 
the  affidavit  of  the  attorney  for  the  deceased  defendant. 

Mr.  Sergeant  Taddyy  on  behalf  the  plaintiffs,  opposed  the  motion,  on  the 
ground  that  the  fact  of  the  death  of  the  defendant  had  never  been  communi- 
cated to  the  plaintiffs  or  their  attorney,  although  a  Judge's  order  had  been 
made  in  the  cause  at  the  supposed  instance  of  Goodwin  so  Fate  as  the  month  of 
February  last ;  and  that  the  application  did  not  appear  to  be  made  on  the  part 
of  the  personal  representatives  of  the  deceased.  He  submitted,  that,  as  the 
granting  or  refusing  the  prayer  of  the  motion  was  entirely  in  the  discretion  of 
the  court,  a  better  case  should  be  made  out  by  the  applicant  to  induce  the 
court  to  interpose . 

Mr.  Serjeant  WiMe,  contra,  was  stopped  by  the  court. 

Lord  Chief  Justice  Tindal. — It  appears  to  me  that  we  should  depart  from 
the  established  practice  of  the  court  if  we  refused  this  application.  There  are 
many  eases  where  it  has  been  laid  down,  that,  where  the  proceedings  have 
been  stayed  by  the  act  of  the  court  itself,  the  parties  shall  not  thereby  be 
prejudiced.  In  the  present  case  the  defendant  obtained  a  verdict.  If  all  had 
proceeded  regularly,  he  would  have  had  judgment  after  the  expiration  of  the 
first  four  days  of  the  succeeding  term.    The  court,  from  the  peculiar  circunv. 
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stances  in  which  the  cause  stood,  thought  fit  to  suspend  the  rale.     It  would  be 
manifestly  unjust  to  allow  the  plaintiffs  to  take  advantage  of  the  defendant's 
demise  in  the  interim.    I  see  nothing  in  this  case  to  vary  it  from  the  ordinary 
rule. 
The  rest  of  the  court  concurring —  Bole  absolute. 


GAKTH  v,  HOWARD  and  FLEMING.— p.  628. 

The  admission  of  a  pawn-broker's  shopman,  that  his  master  is  in  possession  of  goods, 
is  not  admissible  in  evidence  against  the  latter,  in  an  action  of  detinue  whore  the 
goods  are  not  pledged  in  the  ordinary  course  of  the  trade,  that  is,  for  an  amount 
authorised  by  the  statute  89  &  40  Geo.  8,  o  99. 

This  was  an  action  of  detinue,  brought  to  recover  the  value  of  certain  plate 
belonging  to  the  plaintiff,  which,  it  was  alleged,  had  been  pledged  with  the 
defendant  Fleming,  a  pawn-broker,  by  Howard,  who  had  been  the  plaintiff's 
agent.  Pleas — first,  non  detinet — secondly,  that  the  plate  was  pledged  with 
Fleming  by  Howard  by  the  authority  of  the  plaintiff.  The  plaintiff  took  issue 
upon  both  pleas. 

At  the  trial  before  Lord  Chief  Justice  Tindal.  at  the  sittings  in  London 
after  the  last  term,  the  only  evidence  to  fix  the  defendant  Fleming  with  the 
possession  of  the  plate  was  as  follows: — A  demand  having  been  made  on 
Fleming  by  the  plaintiff's  attorney,  Fleming's  shopman  called  the  next  day  at 
the  attorney's  office,  and  begged  that  no  writ  might  be  issued  for  a  week  or  ten 
days,  his  master  being  abroad.  In  the  course  of  the  conversation  that  ensued, 
the  shopman  admitted  that  Fleming  had  the  plate,  and  at  the  same  time  said 
that  it  would  be  a  hard  thing  upon  his  master  to  be  obliged  to  give  it  up,  as 
he  had  advanced  200Z.  upon  it  at  five  per  cent,  interest. 

On  the  part  of  the  defendants  it  was  contended  that  this  evidence  was  not 
admissible,  the  party  making  the  admission  not  being  the  agent  of  the  defend- 
ant Fleming  for  the  purpose  of  the  transaction  to  which  the  admission  related; 
and  that  the  shopman  being  merely  an  agent  in  the  business  of  pawn-broker, 
which  only  extended  to  loans  not  exceeding  10/.,  his  employer  was  not  bound 
by  any  thing  he  said. 

His  lordship,  after  some  hesitation,  admitted  the  evidence,  but  reserved  the 
objection  for  the  opinion  of  the  court:  and  he  left  it  to  the  jury  to  say  whether 
or  not  a  joint  detention  of  the  plate  had  been  made  out  by  the  evidence. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  value  of  the  plate. 

Mr.  Serjeant  Andrew*,  on  a  former  day  in  this  term,  on  the  grounds  of 
objection  urged  at  the  trial,  obtained  a  rule  nui  that  this  verdict  might  be  set 
aside,  and  a  new  trial  had. 

Mr.  Serjeant  Spankxe,  on  a  subsequent  day,  showed  cause. — The  action  of 
detinue  is  founded  in  tort,  and  therefore  the  acquittal  of  one  of  two  joint 
defendants  will  not  deprive  the  plaintiff  of  his  right  to  maintain  the  verdict 
against  the  other.  Here,  however,  there  was  abundant  evidence  that  the 
defendants  were  joint  tort-feasors;  both  were  contributory  to  the  wrong  done 
to  the  plaintiff.  The  admission  of  Fleming's  shopman  was  clearly  admissible 
in  evidence.  Where  a  party  employs  a  man  in  the  general  management  of 
his  business  in  his  absence,  he  constitutes  him  his  agent  for  all  the  purposes 
of  that  business — Hazard  v.  Tread  well,  1  Strange,  506;  and  the  law  will  pre- 
sume every  act  of  a  servant  to  be  done  with  the  knowledge  of  his  master-yRe* 
v.  Almon,  5  Burr.  2686 — provided  it  be  within  the  scope  of  his  authority— 
Schumack  v.  Lock,  10  J.  B.  Moore,  39. 

Mr.  Serjeant  Andrew*,  in  support  of  his  rule  — The  pawn-brokers'  act*  89 
&  40  Geo.  3,  o.  99,  only  allows  pledges  to  be  taken  to  the  value  of  10£ ; 
therefore  the  transaction  out  of  which  this  action  arose  was  not  within  the 
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scope  of  the  shopman's  authority  in  his  master's  business  of  a  pawn-broker. 
The  authority  of  the  shopman  was  exclusively  confined  to  the  general  business 
of  the  shop  of  his  employer,  and  to  acts  done  by  him  in  the  shop.  In  Maes- 
ters  v.  Abraham,  1  Esp.  357,  Lord  Kenyon  ruled  that  a  letter  written  by  an 
agent  or  broker  by  whom  a  contract  has  been  made  for  the  sale  of  goods,  is 
not  evidence  where  such  agent  or  broker  can  be  called  as  a  witness.  And  in 
Helvear  v.  Hawke,  5  £sp.  72,  Lord  Ellenborough  held,  that,  where  a  prin- 
cipal employs  an  agent  or  servant  to  sell  for  him,  what  such  agent  says  as  a 
warranty  or  representation  at  the  time  of  the  sale  respecting  the  thing  sold,  is 
evidence  against  the  principal ;  but  not  what  he  says  at  another  time.  The 
true  principle  is  laid  down  by  the  master  of  the  rolls  (Sir  William  Grant,)  in 
the  case  of  Fairlie  v.  Hastings,  10  Ves.  127 :  "  The  admission  of  an  agent 
cannot  be  assimilated  to  the  admission  of  the  principal.  A  party  is  bound  by 
his  own  admission;  and  is  not  permitted  to  contradict  it.  But  it  is  impos- 
sible to  say  a  man  is  precluded  from  questioning  or  contradicting  any  thing 
any  person  has  asserted  as  to  him,  as  to  his  conduct  or  his  agreement,  merely 
because  that  person  has  been  an  agent  of  his.  If  any  fact  material  to  the 
interest  of  either  party  rests  in  the  knowledge  of  an  agent,  it  is  to  be  proved 
by  his  testimony,  not  by  his  mere  assertion.  Lord  Kenyon  carried  this  so  far 
as  to  refuse  to  permit  a  letter  by  an  agent  to  be  read  to  prove  an  agreement 
by  the  principal;  holding  that  the  agent  himself  must  be  examined." 
fMaesters  v.  Abraham,  1  Esp.  357.  And  see  Palethorp  v.  Furnish,  3  Esp. 
oil — Peto  v.  Hague,  5  Esp.  134— Alexander  v.  Gibson,  2  Camp.  555.)  So, 
in  the  present  case,  the  transaction  being  wholly  out  of  the  scope  of  the 
agent's  authority,  his  admission  was  not  receivable  to  charge  his  employer. 
The  plaintiff  therefore  has  failed  in  showing  a  possession  of  the  goods  by  the 
defendant  Fleming,  and  consequently  cannot  sustain  the  action.  The  gist  of 
the  action  being  the  detainer,  it  is  necessary  that  the  defendants  should  be  in 
possession  of  the  goods.  1  Selw.  Ni.  Pri.,  8th  edit,  p.  667— citing  2  Bulst. 
808.  Cur.  adv.  vult. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment  of  the  court  :— 
The  rule  in  this  case  has  been  obtained  upon  two  distinct  grounds,  but  it  is 
unnecessary  to  give  an  opinion  upon  any  other  than  this,  viz.,  whether  the 
declaration  of  the  shopman  of  the  defendant  Fleming,  that  the  goods  were  in 
the  possession  of  his  master,  was  admissible ;  for,  it  is  clear,  that,  unless 
Fleming  is  to  be  affected  by  such  a  declaration,  he  is  entitled  to  a  verdict  upon 
the  general  issue— mm  dttinet.  If  the  transaction  out  of  which  the  suit  arises 
had  been  one  in  the  course  of  the  ordinary  trade  or  business  of  the  defendant 
as  a  pawn-broker,  in  which  trade  the  shopman  was  agent  or  servant  to  the 
defendant,  a  declaration  of  such  agent,  that  his  master  had  received  the  goods, 
might  probably  have  been  evidence  against  the  master,  as  it  might  be  held 
within  the  scope  of  such  agent's  authority  to  give  an  answer  to  such  an  inquiry 
made  by  any  person  interested  in  the  goods  deposited  with  the  pawn-broker. 
In  that  case,  the  rule  laid  down  by  the  master  of  the  rolls  in  the  case  of 
Fairlie  v.  Hasting,  10  Yes.  127,  which  may  be  regarded  as  the  leading  case 
on  this  head  of  evidence,  directly  applies.  But  the  transaction  with  Fleming 
appears  to  us  not  a  transaction  in  his  business  as  a  pawn-broker;  but  was  a 
loan  by  him  as  by  any  other  lender  of  money,  at  five  per  cent.  And  there  is 
no  evidence  to  show  the  agency  of  the  shopman  in  private  transactions  uncon- 
nected with  the  business  of  the  shop.  I  doubted  much  at  the  time  whether  it 
could  be  received,  and  intimated  such  doubt  by  reserving  the  point ;  and  now, 
upon  consideration  with  the  court,  I  am  satisfied  that  it  is  not  admissible.  It 
is  dangerous  to  open  the  door  to  declarations  of  agents,  beyond  what  the  cases 
have  already  done.  The  declaration  itself  is  evidence  against  the  principal, 
not  given  upon  oath ;  it  is  made  in  his  absence,  when  he  has  no  opportunity 
to  set  it  right,  if  incorrectly  made,  by  any  observation,  or  any  question  put  to 
the  agent ;  and  it  is  brought  before  the  court  and  jury  frequently  after  a  long 
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interval  of  time.  It  is  liable,  therefore,  to  suspicion  originally,  from  carclen- 
ness  or  misapprehension  in  the  original  hearer ;  and  again  to  farther  suspi- 
cion, from  the  faithlessness  of  memory  in  the  reporter,  and  the  facility  with 
which  he  may  give  an  untrue  account.  Evidence,  therefore,  of  such  a  nature 
ought  always  to  be  kept  within  the  strictest  limits  to  which  the  cases  have 
confined  it :  and,  as  that  which  was  admitted  in  this  case  appears  to  us  to 
exceed  those  limits,  we  think  there  ought  to  be  a  new  trial. 

Rule  absolute. 


BROWN  v..  M'CULLOCK,  and  two  Others.— p.  679. 

The  appearance  must  be  entered  in  the  county  in  which  the  original  writ  issue*,  though 
the  service  be  of  an  alias  into  another  county. 
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ELTON,  Plaintiff;  YATEMAN,  Deforciant.-p.  1. 

Where  through  the  fraud  of  an  attorney's  clerk  a  line  had  not  been  duly  perfected,  the 
fee  at  the  chirographer's  office  not  haying  been  paid,  the  court,  on  payment  of  the 
fee,  allowed  the  fine  to  pass  as  of  the  term  of  which  it  would,  but  for  that  circum- 
stance, have  passed. 


TURNER,  Plaintiff;  ALZADA,  Deforciant— p.  24. 

Upon  an  affidavit 'that  no  parchment  could  be  procured  in  the  Brasils,  the  court  allowed 
a  fine  to  pass,  the  affidavit  of  the  acknowledgment  of  which  was  taken  there  on 
paper. 


The  Earl  of  SUFFOLK,  Demandant;  HILL,  Tenant;  Lord  GUERNZEY, 

Vouchee. — p.  55. 

In  a  recovery  the  premises  were  described  by  the  general  term  "  messuages."  They 
consisted  of  stables  and  coach- houses,  with  apartments  for  servants  above,  and  were 
a  distinct  property,  not  appurtenant  to  any  dwelling  houses :  Held,  that  the  term 
"  messuages"  was  sufficient  to  comprehend  them. 


MEREDITH  v  DREW.— p>  116. 

"  Seeking  a  livelihood"  within  a  local  jurisdiction,  means  seeking  the  whole  of  a 
party's  livelihood. 

The  defendant  (an  attorney)  was  sued  In  the  Superior  Court  for  a  debt  of  11.  He 
resided  and  had  an  office  at  K.,  but  part  of  his  business  was  carried  on  at  Bath,  and 
other  part  at  Bristol,  at  each  of  which  places  be  also  occupied  offices.  Bath  and 
Bristol  have  each  a  Court  of  Requests,  having  exclusive  jurisdiction  to  the  extent  of 
10/.  overall  debts  contracted  by  parties  "inhabiting,  residing,  or  being"  within  such 
jurisdiction,  or  "  keeping  or  using  any  house,  warehouse,  wharf,  quay,  lodging,  shop, 
shed,  stall,  or  stand,  or  using  or  frequenting  the  markets  there,  or  seeking  a  liveli- 
hood, or  in  any  way  trading  or  dealing  within  the  same :"  Held,  that  the  defendant 
was  not  entitled  to  claim  to  be  sued  In  either  of  these  courts. 

Mr.  Serjeant  Merevxthtr,  on  a  former  day  in  this  term,  moved  for  leave  to 
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enter  a  suggestion  on  the  roll,  under  the  Bath  Court  of  Requests  Act,  45  Geo.  3, 
c.  lxvii.,  on  the  ground  that  the  verdict  was  under  10/.,  and  the  defendant 
liable  to  be  sued  in  the  Inferior  Court.  By  the  22d  section  of  the  act,  power 
is  given  to  any  person  or  persons  (whether  such  person  or  persons  shall  reside 
within  the  jurisdiction  of  the  said  court  or  not,)  having  any  debt  or  debts  on 
the  balance  of  account  or  otherwise  howsoever,  not  exceeding  the  value  of  10/., 
due,  owing,  or  belong  to  him,  her,  or  them,  Ac.,  by  or  from  any  other  person 
or  persons  whatsoever  inhabiting,  residing,  or  being  within  the  said  city  or  the 
liberty,  or  precincts  thereof,  &c.,  or  keeping  or  using  any  house,  warehouse, 
.  wharf,  quay,  lodging,  shop,  shed,  stall,  or  stand,  or  using  or  frequenting  the 
markets  there,  or  seeking  a  livelihood,  or  in  any  way  trading  or  dealing  within 
the  same,  to  apply  to  the  Clerk  of  the  Court,  &c.,  &c."  By  the  47th  Bection 
it  is  enacted,  "That,  if  any  action  or  suit  for  any  debt  recoverable  by  virtue  of 
this  act  in  the  said  Court  of  Requests  shall  be  commenced  in  any  other  court 
whatsoever,  or  elsewhere  than  m  the  said  Court  of  Bequests,  then,  and  in 
every  such  case,  the  plaintiff  or  plaintiffs  in  such  action  or  suit  shall  not,  by 
reason  of  a  verdict  for  him,  her,  or  them,  or  otherwise,  have  or  be  entitled  to 
any  costs  whatsoever ,  and,  if  the  verdict  shall  be  given  for  the  defendant  or 
defendants  in  such  action  or  suit,  and  the  judge  or  judges  before  whom  the 
same  shall  be  tried  or  heard  shall  think  fit  to  certify  that  such  debt  ought  to 
have  been  recovered  in  the  said  Court  of  Bequests,  then,  and  in  every  such 
case,  such  defendant  or  defendants  shall  have  costs,  and  such  remedy  for 
recovering  the  same  as  any  defendant  or  defendants  may  have  for  his,  her,  or 
their  costs  in  any  cases  by  law."  The  action  was  brought  to  recover  a  debt 
of  71.  The  defendant  was  an  attorney(a)  residing  at  Kainsham,  about  six 
or  seven  miles  from  Bath,  and  had  offices  both  at  Bath  and  at  Bristol,  as  well 
as  at  his  place  of  residence. 

Mr.  Serjeant  Ludlow,  contrd. — The  defendant  cannot  be  entitled  to  be  sued 
exclusively  in  the  Bath  Court  of  Requests,  for  it  appears  that  he  has  also  an 
office  at  Bristol,  where  alone  he  might  with  equal  propriety  claim  to  be  sued. 
In  Kemsett  v.  West,  5  Dow.  &  Ryl.  626,  a  coal-merchant  residing  and  carry- 
ing on  his  business  at  Lambeth,  in  Surrey,  but  keeping  a  counting-house 
in  the  city  of  London,  for  the  purpose  of  receiving  orders,  was  held  not  to  be 
entitled  to  the  privilege  of  being  sued  only  in  the  London  Court  of  Requests, 
as  a  person  seeking  his  livelihood  in  the  city. 

Mr.  Serjeant  mereweiher,  in  support  of  his  rule,  referred  to  Axon  v. 
Dillimore,  8  Dow.  &  Ryl.  51,  where  it  was  held  that  a  defendant  occupying  a 
warehouse  within  the  jurisdiction  in  question,  though  he  does  not  personally 
reside  in  that  city,  is  entitled  to  be  sued  within  the  local  jurisdiction  for  a  debt 
under  10/.  arising  out  of  the  limits  thereof. 

Lord  Chief  Justice  Tindal. — It  appears  to  me  that  the  defendant  in 
this  case  is  not  within  the  22d  section  of  the  statute  45  Geo.  3,  c.  lxvii. 
The  words  of  that  section  are — "  any  person  or  persons  whatsoever,  inhabit- 
ing, residing,  or  being  within  the  said  city  (Bath)  or  the  liberty  or  precincts 
thereof,  &c.,  or  keeping  or  using  any  house,  warehouse,  wharf,  quay,  lodging, 
shop,  shed,  stall,  or  stand,  or  using  or  frequenting  the  markets  there,  or  seeking 
a  livelihood,  or  in  any  way  trading  or  dealing  within  the  same.1'  Now,  the 
defendant  cannot  be  said  to  inhabit  or  reside  in  the  city  of  %Bath ;  for,  it 
appears  upon  the  affidavits,  that  his  place  of  abode  is  distant  about  six  or 
seven  miles  from  that  city,  where  part  of  his  business  is  carried  on :  and, 
therefore,  unless  we  give  to  the  word  "  being"  that  very  general  interpreta- 
tion of  which  it  is  susceptible,  we  cannot  hold  the  defendant  to  be  within  this 
part  of  the  clause.    Then,  does  he  keep  or  use  any  house,  warehouse,  wharf, 

3uay,  lodging,  shop,  shed,  stall  or  stand  f    Mueh  stress  has,  on  the  part  of  the 
efendant,  been  laid  upon  this  word  "  using,"  and  it  is  said  that  the  defendant 

(a)  By  the  82d  section  of  the  act,  attorneys  .were  ousted  of  privilege* 
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uses  a  house  in  Bath.      But  it  seems  to  me  that  that  word  properly  has 


reference  to  the  using  of  a  wharf,  quay,  &c.,  and  that  the  preceding  word 
"  keeping"  only  applies  to  a  house.  The  only  expression  in  the  act  that  is 
in  my  opinion  at  all  calculated  to  mislead  in  its  construction,  is  that  of 
"  seeking  a  livelihood :"  and  that  has  been  held  to  mean  entirely  seeking  a 
livelihood.  If  this  were  not  so,  the  defendant  in  the  present  case  would  stand 
between  two  conflicting  jurisdictions,  viz.,  those  of  the  Courts  of  Requests  at 
Bath  and  at  Bristol,  at  both  of  which  places,  as  well  as  at  Kainsham,  he  seeks 
his  livelihood.  I  am  therefore  of  opinion  that  this  case  must  be  governed  by 
that  of  Kemsett  t>.  West. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The  words  "  seeking  a 
livelihood"  have  received  an  express  construction  in  the  case  cited,  with  which 
I  entirely  concur. 

Mr.  Justice  Gasilsb  declined  giving  any  opinion,  observing  that  the  conse- 
quence of  this  decision  would  be  that  the  defendant  could  never  be  sued  in 
either  of  the  local  courts. 

Mr.  Justice  Bosanqukt. — I  concur  in  the  opinions  pronounced  by  my  Lord 
Chief  Justice  and  my  brother  Park.  The  words  "  seeking  a  livelihood"  must 
be  construed  with  great  caution.  I  think  we  are  bound  by  the  case  of  Kemsett 
v.  West  Rule  discharged,  but  without  oosts.(a) 

(a)  And  see  Gould  v.  Colyer,  1  Smith,  284 ;  Skinner  t>.  Daries,  2  Taunt.  106 ;  Gray 
».  Cook,  8  East  286 ;  Stephens  v.  Derry,  16  East  147 ;  Jefferiea  v.  Watts,  1  New.  Rep. 
168. 

But  see  oontra,  Croft  v.  Pitman,  1  Marsh.  269 ;  8.  C.  6  Taunt  648.  The  defendant 
m  that  case  was  a  ooal-merohant;  his  dwelling-house  and  wharf  were  in  South  wark, 
hut  he  also  pursued  his  trade  in  the  oity  of  London,  where  the  debt  in  question  was 
contracted,  and  where  he  occupied  the  half  of  a  counting-house,  and  paid  half  the  rent: 
and  it  was  held  that  this  was  a  "  seeking  his  livelihood"  in  London  within  the  statute 
89  ft  40  Geo.  8,  e.  104. 

A  motion  to  enter  a  suggestion  to  deprive  a  plaintiff  of  costs,  under  the  authority  of 
an  act  erecting  a  local  jurisdiction,  will  not  be  entertained  after  payment  of  money  into 
court    Miller  v.  Williams,  6  Esp.  Bep.  19. 


LEE  v.  MACDONALD.— p.  140. 

The  defendant  was  oonvioted  of  felony  after  issue  joined,  and  the  notice  of  trial  was 
countermanded.  (The  court  discharged  a  rule  for  judgment  as  in  case  of  a  non-suit 
on  a  peremptory  undertaking— the  defendant  being  permitted  to  plead  the  plaintiffs 
oonriotion^uif  dbrrsm  continuance. 

Mr.  Serjeant  Stephen,  on  a  former  day  in  this  term,  obtained  a  rale  nisi  for 
judgment  as  in  case  of  a  nonsuit,  on  an  affidavit  which  stated,  that,  after  issue 
joined  and  notice  of  trial  given,  the  plaintiff  had  been  convicted  of  felony  and 
then  remained  under  sentence  in  Newgate ;  and  that  a  countermand  of  notice 
of  trial  in  the  cause  was  given  on  the  7th  of  October  last,  since  which  no  far- 
ther step  had  been  taken  by  the  plaintiff. 

Mr.  Serjeant  Spankie,  on  the  part  of  the  plaintiff,  now  moved  to  discharge 
this  rule  on  a  peremptory  undertaking,  upon  an  affidavit  assigning  his  impri- 
sonment as  the  cause  of  his  default. 

Mr.  Serjeant  Stephen,  contra.— In  Bunyon  v.  Terbury,  1  Dow.  &  Kyi.  448, 
it  was  held,  in  an  action  for  penalties  for  usury,  that  the  defendant  was  entitled 
to  judgment  as  in  case  of  a  nonsuit,  it  appearing  that  a  witness  to  the  contract, 
who  was  abroad,  would  not  be  permitted  to  {rive  evidence  even  if  he  were  in  this 
country.  In  the  event  of  the  plaintiff  obtaining  a  verdict  in  this  case,  he 
would  not  be  entitled  to  execution; (a)  the  right  of  the  crown  would  supervene. 

(a)  InBuHock  v.  Dodds,  2  Bam.  &  Aid.  258,  it  was  held,  that,  by  attainder,  all  the 
personal  property  and  rights  of  action  in  respect  of  property  accruing  to  the  party 
attainted  either  before  or  alter  attainder,  are  vested  in  the  crown  without  office  found ;  and 
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At  all  events,  the  affidavit  of  the  plaintiff  discloses  no  sufficient  excuse  for  not 
proceeding  to  trial  earlier. 

Lord  Chief  Justice  Tikdal. — I  think  the  rule  must  be  discharged;  but 
the  defendant  may  plead  the  plaintiffs  conviction  puis  darrien  continuance. 

Rule  disoharged.(a) 

therefore  that  attainder  might  be  well  pleaded  in  bar  to  an  aotion  on  a  bill  of  exchange 
endorsed  to  the  plaintiff  after  his  attainder. 

(a)  This  plea  was  accordingly  pleaded,  but  no  farther  steps  in  the  cause  were  taken 
on  the  part  of  the  plaintiff. 


MORGAN  v.  PEARCE.— p.  159. 

A  notice  of  trial  had  been  given  for  the  sittings  after  Easter  term ;  in  the  notice  to  con* 
tinue,  Hilary  was  by  mistake  inserted  for  Trinity  Term ;  the  defendant  failing  to 
appear,  the  oause  was  taken  as  undefended,  and  a  verdict  found  for  the  plaintiff: — 
The  court  refused  to  grant  a  new  trial,  there  being  nothing  to  show  that  the  defendant 
could  possibly  have  been  misled  by  the  erroneous  continuance. 

A  notice  of  trial  had  been  given  in  this  cause  for  the  sittings  after  Easter 
term;  and  in  the  notice  to  continue,  the  attorney's  clerk  by  mistake  inserted 
Hilary  instead  of  Trinity  term.  The  defendant  did  not  inform  the  plaintiff's 
attorney  of  the  mistake;  but,  treating  the  notice  as  a  nullity,  failed  to  appear; 
and  the  cause  was  accordingly  called  on  as  undefended,  and  a  verdict  was 
taken  for  the  plaintiff,  damages,  6Z. 

Mr.  Serjeant  Ludlow,  on  a  former  day  in  this  term,  on  the  part  of  the 
defendant,  obtained  a  rule  nisi  to  set  aside  this  verdict,  on  the  ground  of  the 
want  of  the  proper  notice  of  trial. 

Mr.  Serjeant  Bompas  now  showed  cause. — He  submitted  that  the  mistake 
was  of  such  a  nature  that  the  defendant  could  not  possibly  be  deceived  by  it, 
inasmuch  as  the  continuance  oould  only  have  been  to  the  next  term :  and  he 
referred  to  the  case  of  Tyte  v.  Steventon,  2  Sir  W.  Blac.  1298,  where  it  was 
held  that  a  continuance  of  a  void  notice  of  trial  may  operate  as  a  new  notice 
if  given  within  the  regular  time. 

Mr.  Serjeant  Ludlow,  in  support  of  his  rule,  contended,  that,  the  notice 
being  a  mere  nullity,  the  defendant  was  not  bound  to  attend  to  it 

Lord  Chief  Justice  Tindal. — This  objection  is  one  of.  the  very  strictest 
kind,  and  requires,  on  the  part  of  him  who  makes  it,  an  affidavit  that  he  has 
been  misled  by  the  notice ;  or,  at  all  events,  that  he  has  something  like  a 
defence  on  the  merits.  The  rule  of  1654,  which  regulates  notices  of  trial, 
provides,  that,  in  London  or  Middlesex,  if  notice  be  given  of  a  trial  for  one 
sitting,  and  the  plaintiff  be  not  provided  to  proceed,  if  he  gives  notice  before 
that  sitting  that  he  will  try  at  the  next  sitting,  that  shall  be  held  convenient 
notice.  It  is  impossible  to  conceive  that  the  defendant  in  this  case  could  have 
been  misled :  the  notice  of  continuance  of  the  former  notice  from  Easter  to 
Hilary  would  be  no  continuance  at  all. 

Mr.  Justice  Park. — The  defendant  must  have  been  aware  that  the  continu- 
ance was  to  the  next  term.  He  could  not  be  deceived.  If  the  error  had  been 
such  as  might  reasonably  be  supposed  likely  to  mislead,  and  the  defendant 
showed  anything  like  merits,  the  application  might  be  entertained :  but,  upon 
the  affidavits  filed  in  this  case,  I  think  there  is  not  the  slightest  ground  for  it. 

The  rest  of  the  Court  concurring —  Rule  discharged. 
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BATCHELOR  and  Another,  Assignees  of  RANDALL,  a  Bankrupt,  v. 
NYSE,  Esq.,  late  Sheriff  of  BUCKS.— p.  171. 

The  court  granted  a  rule  that  serrioe  of  process  (in  an  action  against  a  late  sheriff) 
upon  his  under-sheriff  might  be  deemed  good  serrioe — it  appearing  that  the  defendant 
was  abroad,  and  the  period  of  his  return  doubtful. 

Mb.  Serjeant  Wilde,  on  a  former  day  in  this  term,  on  the  part  of  the  plain* 
tiflfe,  obtained  a  rule  calling  upon  the  late  under-sheriffs  of  the  county  of  Bucks 
to  show  cause  why  the  service  of  process  upon  them  should  not  be  deemed  good 
service  upon  the  defendant,  the  late  sheriff,  upon  an  affidavit  which  stated 
that  the  defendant  was  abroad  for  pleasure,  and  that  it  was  not  known  when 
he  was  likely  to  return. 

Mr.  Serjeant  Andrews  now  showed  cause,  on  an  affidavit  stating  that  the 
plaintiffs  were  aware  of  the  existence  of  the  right  sought  to  be  enforced  by  this 
action,  in  October  last.  He  therefore  submitted  that  they  came  too  late  to 
entitle  them  to  the  favour  of  the  Court. 

Lord  Chief  Justice  Tindal. — The  object  of  this  motion  is  only  to  prevent 
the  plaintiffs  being  compelled  to  adopt  a  more  circuitous  and  expensive  course 
of  proceeding.  If  I  could  see  that  the  defendant  or  those  who  represent  him 
could  in  any  way  be  injured  by  the  delay,  I  should  hold  the  plaintiff  not 
entitled  to  any  indulgence  from  the  Court :  but  nothing  of  the  kind  appears. 
It  is  a  hard  thine  on  the  plaintiffs  that  the  under-sheriffs  refuse  to  receive  the 
process.  The  only  consequence  of  our  disallowing  this  motion  would  be  that 
the  plaintiffs  would  be  compelled  to  discontinue,  and  proceed  by  original  and 
outlaw  the  defendant.  The  under-sheriffs  would  ultimately  be  obliged  to 
defend.  We  shall  therefore  injure  no  one,  but,  on  the  contrary,  further  the 
ends  of  justice  by  making  this  rule  absolute. 

The  rest  of  the  Court  concurring-*  Rule  absolute. 


BATES  v.  STURGES.— p.  172. 

A  promise  by  an  attorney  after  trial  to  pay  a  witness  a  compensation  for  his  loss  of 
time  cannot,  it  seems,  be  enforced  either  by  action  or  attachment 

Mb.  Serjeant  Andrews,  on  a  former  day  in  this  term,  obtained  a  rule  nth' 
for  an  attachment  against  the  plaintiffs  attorney  for  non-payment  of  the  costs 
of  a  witness  who  had  been  brought  up  twice  from  Bath  in  order  to  attend  the 
trial  of  this  cause.  The  affidavit  upon  which  the  motion  was  founded  stated, 
that  the  attorney  had  promised  to  pay  to  the  witness  so  much  as  the  prothono- 
tary  should  allow  on  taxation  of  the  plaintiff's  bill  of  costs ;  and  that  102.  had 
been  allowed  beyond  the  sum  of  4/.  which  had  already  been  paid  to  the 
witness. 

Mr.  Serjeant  Wilde  now  showed  cause,  upon  an  affidavit  stating  the  bank* 
ruptoy  of  the  defendant,  that  the  plaintiff's  attorney  had  not  obtained  the  sum 
mentioned  in  the  prothonotary's  allocatur  either  from  the  defendant  or  from 
his  own  client ;  and  that  this  promise  on  the  part  of  the  plaintiff's  attorney  was 
merely  conditional,  and  was  made  by  him  after  the  trial  of  the  cause. — In  the 
late  case  of  Collins  v.  Godefroy,  1  Barn.  &  Adolph.  950,  the  Court  of  King's 
Bench  held  that  a  promise  to  give  a  witness  a  remuneration  for  loss  of  time 
incurred  in  attending  as  a  witness,  is  a  promise  without  consideration.  All  that 
the  parties  meant  here  was,  that,  if  the  compensation  mentioned  was  allowed 
on  taxation,  and  paid  by  the  opposite  party,  then  the  plaintiff's  attorney  would 
pay  the  witness.  Besides,  the  promise,  to  be  of  any  avail,  should  have  been  a 
promise  made  to  induce  the  attendance  of  the  witness;  and  that  is  positively 
denied  by  the  affidavit. 
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Mr.  Serjeant  Andrews,  in  support  of  his  role. — The  promise  to  pay  the 
witness  was  stated  in  the  affidavit  of  increase,  in  order  to  indnoe  the  prothono- 
tary to  make  the  allowance. 

Lord  Chief  Justice  Tindal.— The  difficulty  I  have  in  this  case  is  to  see  a 
motive  operating  on  the  mind  of  the  attorney,  to  induce  him  to  make  the 

Ciise  after  the  cause  wad  tried.  If  the  promise  had  been  shown  to  have 
made  before,  so  as  to  induce  the  attendance  of  the  witness,  the  case  might 
have  been  different  All  that  the  attorney  says  is,  that  he  is  ready  to  pay  so 
much  as  the  prothonotary  shall  allow,  and  the  other  party  pay.  The  promise 
was  a  mere  mudum practum,  without  consideration.  Are  we  to  grant  relief  on 
motion,  when  the  party  would  be  unable  to  obtain  it  by  an  action  ?  I  think 
the  attorney  meant  nothing  more  than  that  he  would  not  oppose  the  allowance 
before  the  prothonotary.    The  rule  must  be  discharged. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  Looking  at  the  relative 
position  of  the  parties,  the  promise  must  be  taken  to  have  been  made  with  an 
implied  condition,  that  the  client  should  first  obtain  the  money  from  the 
opposite  partv. 

The  rest  of  the  Court  concurring—  Rule  discharged  with  costs. 
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IN  THE  THIRD  TEAR  OF  THE  REIGN  OP  WILLIAM  IV.— 1832. 


CHARLOTTE  LANGFORD  v.  FOOT  and  Others.— p.  349. 

The  plaintiff  hired  a  house  of  the  defendant,  representing  herself  at  the  time  to  be  a  feme 
ooyerte,  and,  upon  the  faith  of  the  like  representations,  she  obtained  goods  from 
Tarions  tradesmen :  Meld,  that  her  assertion  that  she  was  a  feme  coyerte  estopped  her 
from  suing  as  a  feme  sole  in  respect  of  a  trespass  committed  by  the  defendant  under 
colour  of  a  distress  for  rent. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
house,  seizing  her  goods  and  carrying*  away  and  selling  them,  and  taming  the 

Skintiff  out  of  possession.  The  oause  was  tried  before  Lord  Chief  Justice 
'indal,  at  the  sittings  at  Westminster  after  the  last  term.  It  appeared  that 
the  plaintiff  rented  of  the  defendant  Foot  a  house  situate  in  Suffolk  Street, 
Pall  Mall  East,  at  the  yearly  rent  of  200/.,  which  was  furnished  by  the  plain- 
tiff, and  used  as  a  lodging-house ;  and  that  the  defendants  entered  the  house 
and  took  possession  of  the  goods  therein  under  color  of  a  warrant  of  distress 
from  Foot  for  an  alleged  arrear  of  rent.  The  defence  set  up  was,  that  the 
plaintiff  had  represented  herself  to  Foot,  at  the  time  she  took  the  house,  to  be 
married  to  one  Jenkins ;  and  it  was  contended  that  she  was  thereby  estopped 
from  suing  as  a  feme  sole.  His  lordship  was  of  opinion  that  the  plaintiff's 
representation  was  conclusive  against  her;  and  thereupon  the  jury  returned  a 
verdict  for  the  defendants. 

Mr.  Serjeant  Coleridge  now  moved  for  a  rule  nisi  that  this  verdict  might  be 
set  aside  and  a  new  trial  had,  on  the  ground  of  misdirection.  The  mere  fact 
of  the  plaintiff  having  on  some  occasions  asserted  her  marriage  with  Jenkins, 
ought  not  to  be  deemed  conclusive  against  her.  The  jury  should  have  been 
directed  to  take  into  their  consideration  all  the  circumstances — whether  the 
plaintiff  had  lived  with  Jenkins  as  his  wife,  or  whether,  from  other  facts  proved, 
there  was  sufficient  to  warrant  their  presuming  her  to  be  a  married  woman. 

Lord  Chief  Justice  Tindal. — It  was  proved  at  the  trial  that  the  plaintiff 
had  frequently  asserted  that  Jenkins  was  her  husband ;  and  she  offered  no 
evidence  to  disprove  those  assertions.  An  upholsterer  and  several  other  trades- 
men proved  that  they  had  supplied  her  with  furniture  and  goods  on  the  faith 
of  her  representations  that  she  was  married  to  Jenkins.  The  plaintiff  might 
have  called  Jenkins  as  a  witness.     I  think  the  rule  ought  not  to  be  granted. 

Mr.  Justice  Gabelss. — In  Mace  t>.  Cadell,  Cowp.  232,  (recognised  by  the 
court  in  Batthews  t>.  Galindo,  1  Moore  &  Payne,  665,)  where,  in  trover  for 
goods,  it  appeared  that  the  plaintiff  kept  a  public  house,  had  a  license,  and 
represented  herself  to  be  married  to  one  Penrice.  whose  name  she  caused  to 
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be  entered  in  the  books  of  the  excise-office,  with  a  note  in  the  margin — "  mar- 
ried ;"  from  which  time  Penriee  had  the  license,  and  continued  in  possession 
of  the  house  and  goods  until  he  absconded,  thereby  committing  an  act  of  bank- 
ruptcy. The  plaintiff  afterwards  claimed  the  goods  as  her  sole  property,  deny- 
ing that  she  and  Pcnrice  were  Married.  Lord  Mansfield  said :  "  After  a 
solemn  declaration  by  the  plaintiff  that  she  was  married  to  Penriee,  and  that 
these  were  the  goods  of  Penriee  in  her  right,  she  shall  never  be  allowed  to  say 
that  she  was  not  married  to  him,  and  that  the  goods  were  her  sole  property.'1 
Here,  the  plaintiff  offered  no  evidence  to  contradict  her  assertions  that  she  was 
married  to  Jenkins;  upon  which  statements  it  appears  that  she  obtained 
credit. 
The  rest  of  the  court  concurring —  Rule  refused.(a) 

(a)  See  Wilson  v.  Mitchell,  8  Campb.  861,  where  it  was  ruled  by  Lord  Ellenborough, 
that,  to  support  a  defeuce  to  an  action  of  assumpsit,  that  the  plalntiffwas  under  coverture 
at  the  time  the  cause  of  action  accrued,  although  she  lived  as  a  single  woman,  it  was  not 
enough  to  prove  a  bare  declaration  by  her  that  she  had  been  married  to  J.  S.v  who  was 
still  alive,  without  actual  proof  of  the  marriage,  or  of  cohabitation  with  her  supposed 
husband. 


FORSTER,  Demandant;  FRERE,  Tenant ;  ,  Vouchee.— p.  851. 

In  a  recovery  the  acknowledgment  of  a  warrant  of  attorney  was  taken  before  one  of 
the  justices  of  the  Court  of  Common  Pleas  in  Ireland.  The  court  permitted  it  to  pass 
on  proof  of  the  signature  being  in  the  hand  writing  of  the  judge. 


KIBBLE  v.  THORBURN.— p.  359. 

Where  bail  were  rejected  on  the  ground  of  a  defect  in  the  affidavit  of  justification,  m 
omitting  to  describe  the  bail  as  housekeepers  or  freeholders,  the  court  refused  to 
allow  the  plaintiff  the  costs  of  his  opposition,  or  of  the  opposition  to  a  former  justifi- 
cation on  the  ground  of  a  defective  notice. 

Mr.  Serjeant  Stephen  opposed  the  justification  of  bail  in  this  cause,  on  tbe 
ground  that  the  affidavit  of  justification  omitted  to  describe  one  of  the  bail 
as  a  housekeeper  or  freeholder,  pursuant  to  the  rule  of  Trinity  Term,  1  Will. 
4.  (a)  The  learned  Serjeant,  on  a  former  occasion,  had  objected  to  the  notice 
of  bail,  there  being  a  blank  left  therein  for  the  residence  of  one  of  the  bail 
which  was  now  supplied ;  but  he  submitted,  that,  as  the  affidavit  was  still 
defective,  the  plaintiff  was  entitled  to  the  costs  of  opposition. (a) 

Mr.  Justice  Gabelee  (the  only  Judge  in  Court  at  the  time  of  the  applica- 
tion,) after  consulting  with  the  other  Judges,  said  that  there  was  no  ground 
to  charge  the  defendant  with  the  costs ;  but  that  the  bill  must  be  rejected  on 
the  ground  of  the  insufficiency  of  the  affidavit.  Bill  rejected. 

(a)  Section  2,  by  which  it  is  ordered  "  That  every  notice  of  bail  shall,  in  addition,  to 
the  descriptions  of  the  bail,  mention  the  street  or  place,  and  number  (if  any,)  where 
each  of  the  bail  resides,  and  all  the  streets  or  places,  and  numbers  (if  any,)  in  which 
each  of  them  has  been  resident  at  any  time  within  the  last  six  months,  and  whether  be 
is  a  housekeeper  or  freeholder."  See  Higgs's  case,  1  Dowl.  Pr.  Cas.  124:  Anonymous, 
Id.  159;  Anonymous,  Id.  160;  Bell  v.  Foster,  1  M.  &  Scott,  618;  S.  C.  8  Bing.  364. 

(b)  Reg.  Trinity  Term,  1  Will.  4,  s.  8,  by  which  it  is  ordered,  "  That,  if  the  notice  of 
bail  shall  be  accompanied  by  an  affidavit  of  each  of  the  bail,  according  to  the  form 
thereto  subjoined,  and  if  the  plaintiff  afterwards  except  to  such  bail,  he  shall,  if  such 
bail  are  allowed,  pay  the  costs  of  justification ;  and,  if  such  bail  are  rejected,  the 
defendant  shall  pay  the  costs  of  opposition,  unless  the  court  or  a  judge  thereof  shall 
otherwise  order."  8ee  Anonymous,  1  Dowl.  Pr.  Cas.  126,  160;  Jackson's  case,  la. 
172;  Hemming  v.  Blake.  Id.  179. 

Costs  of  justification  are  not  allowed  although  the  bail  pass,  where,  from  the  circum- 
stances, the  court  think  that  the  plaintiff  had  a  right  to  compel  a  justification  in  open 
court.    Thompson's  Bail,  1  Dowl.  Pr.  Cas.  497. 
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STOVELD  v.  EADE  and  Another.— p.  361. 

On  a  joint  and  several  warrant  of  attorney  given  by  two  persona,  judgment  was  signed 
against  one  only ;  but,  as  tbe  attorneys  were  authorized  to  enter  up  judgment  against 
both,  the  court  allowed  it  to  be  done— and  held  that  an  affidavit  stating  that  the  party 
against  whom  the  judgment  was  signed,  put  in  an  answer  to  a  bill  in  Chancery  within 
the  term,  was  sufficient 

Ma.  Serjeant  Merewether  moved  for  leave  to  enter  up  judgment  npon  an  old 
warrant  of  attorney,  on  an  affidavit  that  the  deponent  verily  believed  that  the 
defendant  Eade  was  now  living ;  as  he  attended  at  the  public  office  in  South- 
ampton Buildings!  Chancery  Lane,  on  the  3d  November  instant,  before  a 
Master  in  Chancery,  and  put  in  his  answer  to  a  bill  filed  against  him  by  the 
present  plaintiff,  as  appeared  by  the  defendant's  answer  filed  in  the  High 
Court  of  Chancery. 

The  warrant  of  attorney  as  joint  and  several;  and  judgment  had  been  signed 
against  the  defendant  Eade  alone ;  but  as,  in  the  body  of  the  instrument,  the 
attorneys  were  authorised  to  enter  up  judgment  in  any  action  or  actions  against 
both  the  defendants — 

The  Court  allowed  judgment  to  be  entered  up  against  both;  and  held 
the  above  affidavit  to  be  sufficient  with  respect  to  Eade. 

Rule  absolute  (a). 

(a)  By  Reg.  Hilary  Term,  2  Will.  4,  8.  72,  it  is  ordered,  that  "  leave  to  enter  up 
judgment  on  a  warrant  of  attorney  aboTe  one  and  under  ten  years  old  must  be  obtained 
by  a  motion  in  term,  or  by  order  of  a  judge  in  vacation ;  and,  if  ten  years  old  or  more, 
upon  a  rule  to  show  cause. 

See  Willes  v.  James,  1  Dowl.  Pr.  Cas.  498.  On  a  motion  to  enter  up  judgment  on  an 
old  warrant  of  attorney,  the  affidavit  was  dated  the  20th  November,  and  the  deponent 
stated  that  "  he  verily  believed  that  the  defendant  was  alive,  for  he  saw  and  conversed 
with  him  about  six  days  since.1'  Mr.  Justice  Littledale  held  the  affidavit  to  be  insuffi- 
cient. "  Mr.  Justice  Lawrence,1'  observed  bis  Lordship,  "  many  years  ago  said  that  the 
word  '  about'  depends  on  the  conscience  of  the  party  making  the  affidavit." 


PATERSON  v.  THOMPSON— p.  391. 

The  defendant  was  arrested  upon  a  capias  out  of  this  court.  He  was  afterwards  taken 
in  execution  under  judgment  obtained  against  him  in  the  Palace  Court : — This  court 
granted  a  habeas  corpus  to  bring  him  up  to  be  rendered  to  the  Fleet  Prison  in  dis- 
charge of  his  bail. 


WOOLLY  v.  ESCUDIER.— p.  392. 

In  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  affidavit  of 
debt  must  state  by  whom  the  bill  was  indorsed  to  the  plaintiff:  it  is  not  sufficient  to 
state  that  the  bill  was  duly  indorsed  to  him. 

This  was  an  action  by  the  plaintiff,  as  indorsee,  against  tbe  defendant,  as 
tbe  acceptor  of  a  bill  of  exchange.  In  the  affidavit  to  hold  to  bail,  the 
plaintiff  deposed  that  the  bill  was  drawn  by  one  Coode  upon  and  accepted  by 
the  defendant,  payable  to  the  order  of  Coode  at  a  day  now  past,  and  duly 
indorsed  to  the  plaintiff. 

Mr.  Serjeant  Andrew*,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
that  the  bail-bond  given  by  the  defendant  might  be  delivered  up  to  be  can- 
celled, and  the  defendant  discharged  on  entering  a  common  appearance,  on  the 
ground  of  the  insufficiency  of  the  above  affidavit,  fie  relied  on  the  case  of 
Lewis  v.  Compertz,  2  Cromp.  &  Jerv.  352,  where  it  was  held  that  an  affidavit 
of  debt  on  a  bill  of  exchange  by  an  indorsee  must  state  by  whom  the  bill  was 
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indorsed :  and  Lord  Chief  Baron  Lyndhurtt  said :  "  Duly  indorsed  is  a  mere 
inference;  we  should  see  on  the  face  of  the  affidavit  by  whom  it  was  indorsed." 
Mr.  Serjeant  Wilde  was  now  about  to  show  cause :  sed — 
Per  Curiam. — Warmslej  v.  Macey,  5  J.  B.  Moore,  52 ;  S.  C  2  Bred,  k 
Bing.  338,  and  M'Taggart  v.  Ellice,  12  J.  B.  Moore,  326 ;  8.  C.  4  Bing. 
114,  are  decisive  to  show  that  this  affidavit  is  defective.  In  the  latter  of  these 
oases  the  same  objection  was  taken,  and  the  Court  held  the  affidavit  to  be 
insufficient.  All  the  practical  forms,  (see  Tidd's  Forms,  to  the  9th  edit  of 
the  Practice,  p.  97,)  which  are  sanctioned  by  long  usage,  allege,  in  such  a 
case,  by  whom  the  bill  was  indorsea  to  the  party  who  sues  upon  it.  The  rule 
must  be  made—  Absolute,  with  coste. 


SANDS,  Demandant;  SOLLIS,  Tenant,  p.  489. 

On  an  application  for  the  tenant  in  a  recovery,  residing  a  short  distance  from  Westmin- 
ster, to  appear  at  bar  by  attorney,  on  account  of  illness  the  affidavit  most  attte  the 
place  of  his  residence,  when  he  was  taken  ill,  and  at  what  period  he  was  seen  pre- 
viously to  the  application. 


DALE  v.  GORDON,  Esquire,  late  Sheriff  of  the  County  of  HEREFORD.— 

p.  532. 

In  an  action  against  the  sheriff  for  taking  insufficient  pledges  in  a  replevin  bond,  the 
Court  will  not  stay  the  proceedings,  on  an  affidavit  that  the  cause  was  referred  with- 
out the  consent  of  the  sureties,  that  being  matter  of  defence  at  the  trial. 

This  was  an  action  against  the  defendant,  the  late  sheriff  of  Herefordshire, 
for  having  taken  insufficient  pledges  in  a  replevin  bond. 

Mr.  Sergeant  Coleridge,  on  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  the  Dlaintiff  to  show  cause  why  all  further  proceedings  in  this  action 
should  not  be  stayed,  and  why  the  plaintiff  should  not  pay  the  defendant  his 
costs  occasioned  by  the  action,  and  of  this  application  to  the  court. 

The  motion  was  rounded  on  affidavits  which  stated,  that,  in  September,  1829, 
a  replevin  suit  was  instituted  by  one  Gilbert  Cawley  against  the  plaintiff  and 
one  James  Price ;  that,  on  the  28th  June,  1831,  after  the  removal  of  die  plaint 
by  re.  fa*  fo»,  and  after  issue  joined  in  the  said  suit  in  this  court,  and  notice 
or  trial  given  for  the  Hereford  Summer  Assizes,  1831,  the  plaintiff  Cawley, 
and  Price  and  the  others  (the  plaintiff  and  defendants  respectively  in  the  said 
replevin  suit,)  without  the  knowledge,  concurrence,  or  consent  of  the  present 
defendant,  or  the  sureties  in  the  replevin  bond,  referred  the  said  replevin  cause 
to  an  arbitrator,  who  was  to  settle  all  matters  in  difference  between  the  parties ; 
that  the  arbitrator  afterwards  made  his  award,  and  declared  that  Cawley  had 
no  cause  of  action  against  the  defendants  in  that  suit;  and  that,  at  the  time 
they  made  the  distress,  the  sum  of  23/.  10a.  was  due  from  Cawley  to  the  plain- 
tiff; and  the  arbitrator  directed  a  verdict  to  be  entered  for  the  defendants  in 
the  said  replevin  cause,  and  that  the  costs  of  the  cause  should  be  paid  by  the 
plaintiff  Cawley :  that  the  present  defendant  was  in  no  way  a  party  to  such 
reference,  he  having  relinquished  the  office  of  sheriff  for  upwards  of  eighteen 
months  previously  j  and  that,  if  application  had  been  made  to  either  of  the 
sureties  at  the  time  of  the  reference,  by  or  on  behalf  of  either  of  the  parties 
thereto,  they,  the  sureties,  would  not  have  assented  to  such  reference,  and 
would  have  protested  against  the  same,  unless  they  had  been  discharged  and 
released  from  all  liability  upon  or  arising  out  of  the  said  replevin  bond.  The 
learned  Serjeant  referred  to  Archer  v.  Hale,  4  Bing.  464  j  S.  C.  1  Moore  k 
Payne,  285,  as  overruling  Moore  v.  Bowmaker,  7  Taunt.  97;  2  Marsh.  392, 
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where,  in  an  action  of  replevin,  it  was  agreed  between  the  plaintiff  and  defend* 
ant,  without  the  knowledge  or  concurrence  of  the  sureties  in  the  replevin  bond, 
that  the  cause  and  all  matters  in  difference  between  them  should  be  referred 
to  an  arbitrator,  and  that  the  replevin  bond  should  stand  as  a  security  for  such 
sum  as  should  be  found  to  be  due ;  and  it  was  held  that  the  sureties  were 
discharged. 

Mr.  Serjeant  Bompa$  now  showed  cause,  on  affidavits  which  stated,  that  the 
sureties  were  day  labourers,  and  persons  of  no  responsibility  or  property  what- 
ever ;  and  that  the  present  defendant,  as  sheriff,  was  indemnified  by  the  plain- 
tiff's attorney  in  the  replevin  suit.  In  Archer  v.  Hale,  the  replevin  bond  was 
to  stand  as  a  security  for  such  sum  as  should  be  found  to  be  due  by  the  arbi- 
trator ;  and  the  surety  said,  nan  heec  in  fcedera  vent.  Here,  however,  the 
defendant  was  indemnified  by  the  attorney  of  the  plaintiff  in  the  replevin  suit, 
who  is,  in  fact,  the  real  defendant ;  and  the  court  will  not  interfere  on  a 
motion  founded  on  affidavits  alone,  for,  if  the  defendant  has  a  good  defence,  he 
may  avail  himself  of  it  at  the  trial.  In  Tesseyman  v.  Oildart,  1  New  Rep. 
292,  it  was  held  that  the  only  remedy  against  a  sheriff  for  taking  insufficient 
pledges  in  replevin,  is,  by  action,  there  being  no  cause  in  court  when  the  bond 
is  taken.  Although  the  sureties  might  not  have  been  sufficient  or  responsible 
persons,  it  docs  not  follow  that  the  plaintiff  should  be  deprived  of  his  remedy 
against  the  sheriff,  who  is  liable  in  damages  for  a  neglect  of  duty  in  taking 
such  sureties. 

Lord  Chief  Justice  Tindal. — I  think  we  ought  not  to  accede  to  this  appli- 
cation. The  parties  must  proceed  in  the  regular  course,  and  we  cannot  direct 
the  proceedings  to  be  stayed  on  affidavit.  The  defendant  is  liable  to  the  plain- 
tiff in  damages  for  breach  of  duty  as  a  public  officer.  If  he  had  been  guilty 
of  an  escape,  and  sought  to  excuse  himself  by  saying  that  he  discharged  the 
party  out  of  custody  with  the  consent  of  the  person  at  whose  suit  he  was  taken, 
we  would  not  decide  that  fact  on  the  mere  affidavit  of  the  party. 

The  rest  of  the  court  concurring —  Rule  discharged. 


LAWSON,  Demandant;  BICKNELL,  Tenant;  CHARLES  EVELYN 
P1ERREPOINTE,  Esquire,  commonly  called  Viscount  NEWARK, 
Vouchee. — p.  562. 

The  vouchee  in  a  recovery  (the  son  of  a  peer),  was  described  in  the  dedimus  and  body 
of  the  warrant  of  attorney,  as  C.  £.  P.,  Esquire,  commonly  called  Viscount  N.,  but 
he  signed  the  acknowledgment  by  the  name  of  N.  only.  The  court  allowed  the 
recovery  to  pass. 


MANESTY  v.  STEVENS.— p.  563. 

If  a  plaintiff  makes  an  affidavit  of  debt  and  sue  out  a  writ  in  his  own  right,  and  after- 
wards declare  as  executor,  the  bail  are  discharged. 

The  defendant  was  arrested  and  held  to  bail  on  the  following  affidavit  of 
debt :  "  Maria  Ann  Manesty,  of,  &c,  maketh  oath  and  saith,  that  William 
Stevens  is  justly  and  truly  indebted  to  this  deponent  in  the  sum  of  890/.,  for 
money  had  and  received  by  the  said  William  Stevens,  to  and  for  the  use  and 
on  account  of  the  said  M.  A.  Manesty."  The  plaintiff  afterwards  declared  as 
executrix  of  her  late  husband. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term  obtained  a  rule  nut  that 
an  exoneretur  might  be  entered  on  the  bail-piece,  and  that  the  plaintiff  might 
pay  the  costs  of  the  arrest  and  of  the  application  to  the  court  on  the  ground  of 
a  variance  between  the  declaration  and  process!  the  plaintiff  having  arrested 
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the  defendant  and  held  him  to  bail  in  her  own  right,  and  declared  against  him 
in  her  representative  character  of  executrix. 

Mr.  Serjeant  Jones,  afterwards  showed  cause,  citing  1  Tidd's  Prac.  9th  edit. 
450 ;  Ashworth  v.  Ryal,  1  Barn.  &  Adolph.  19 ;  Ilsley  v.  Haley,  2  Comp.  & 
Jerv.  330;  Watson  v.  Pilling,  3  Brod.  &  Bing.  4. 

Mr.  Serjeant  Wilde,  in  support  of  this  rule,  referred  to  Hally  v.  Tipping, 
3  Wils.  61 ;  Douglas  v.  Irlam,  8  Term  Rep.  416;  Ashworth  v.  Ryal,  1  Barn. 
&  Adolph.  19 ;  Marzetti  v.  Le  Comte  de  Jouffroy,  1  Bowl.  Prac.  Cas.  41. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Tindal. — In  this  case  a  rule  has  been  obtained  calling 
on  the  plaintiff  to  show  cause  why  an  exoneretur  should  not  be  entered  on  the 
bail-piece,  on  the  ground  of  a  variance  between  the  affidavit  to  hold  to  bail  and 
the  declaration,  the  plaintiff  having  declared  in  the  character  of  executrix, 
and  arrested  the  defendant  and  held  him  to  bail  in  her  own  right.  The  cases 
to  which  we  have  been  referred  are  conflicting  upon  this  point ;  but  we  are  of 
opinion  that  the  bail  are  entitled  to  be  exonerated  where  the  declaration  em- 
braces a  cause  of  action  distinct  from  that  disclosed  by  the  process  and  affidavit 
to  hold  to  bail ;  as  in  this  case,  where  the  process  is  general,  and  the  cause  of 
action  as  expressed  in  the  declaration  is  particular,  namely,  in  the  plaintiff's 
right  and  character  of  executrix.  That  appears  to  us  to  be  a  variance  of 
which  the  bail  may  take  advantage,  although  the  defendant  could  not  avail 
himself  of  it.  But,  under  the  circumstances,  we  think  the  rule  should  be 
made  absolute  without  costs.  Rule  absolute  accordingly. 


Sir  HENRY  DIGBY,  Knight,  v.  Earl  STIRLING,  sued  as  ALEXANDER 
HUMPHREYS  ALEXANDER.— p.  581. 

The  defendant  having  pleaded  his  peerage  in  abatement,  bat  not  alleged  that  he  was  a 
peer  at  the  time  of  suing  out  the  writ,  the  court  awarded  a  judgment  of  respondeat 
ouster.  The  defendant  then  pleaded  the  general  issue,  and  at  the  trial  the  plaintiff 
obtained  a  verdict,  on  which  judgment  was  entered  up,  and  a  ca,  ta.  sued  out.  ,  The 
court  refused  to  set  aside  the  execution. 

The  defendant  having  pleaded  in  abatement  that  he  was  a  Scotch  peer,  but 
not  alleged  that  he  was  such  at  the  time  of  suing  out  the  writ  against  him  in 
this  cause,  the  court  held  the  plea  to  be  bad,  and  awarded  judgment  of  respond- 
ent ouster,  1  M.  &  Scott,  559;  S.  C.  8  Bing.  416.  The  defendant  then 
pleaded  the  general  issue,  by  the  name  of  the  Earl  of  Stirling,  upon  which  the 
plaintiff's  attorney  struck  out  the  three  latter  words  and  inserted  in  4ieu, 
"  said  defendant."  The  cause  was  afterwards  tried ;  and,  no  defence  being 
offered,  the  jury  found  a  verdict  for  the  plaintiff.  Judgment  was  signed  and 
the  costs  taxed  on  the  14th  June  last,  and,  on  the  21st,  a  writ  of  ca.  mo.  was 
sued  out  against  the  defendant ;  upon  which  an  application  was  made  to  Mr. 
Justice  Littledale  to  set  it  aside,  on  the  ground  of  the  defendant's  privilege  as 
a  peer;  but  that  learned  judge  refused  to  interfere. 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  that 
the  record  might  be  amended  by  introducing  the  words  "  Earl  of  Stirling"  in 
the  plea  as  it  originally  stood ;  and  that  the  ca.  sa.  might  be  set  aside— on  an 
affidavit  by  the  defendant  that  he  was  a  peer  of  Scotland,  and  had  voted  as 
such.  He  submitted,  that,  as  the  court,  on  a  former  occasion,  had  decided 
that  the  defendant  was  entitled  to  be  discharged  from  arrest,  lM.i  Scott 
116,  the  execution  that  had  been  sued  out  against  him  as  a  common  person 
was  irregular;  and  that  the  present  application  was  not  to  abate  the  suit,  bat 
to  limit  or  restrain  the  final  process,  which  had  thus  improperly  issued. 

Mr.  Serjeant  Stephen y  now  showed  cause. — The  court  will  not  relieve  the 
defendant  on  motion  founded  on  his  affidavit;  and  the  only  question  is,  whether 
the  plaintiff  was  justified  in  suing  out  the  writ  of  ca.  ml.}  which  was  founded 
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on  the  judgment.  In  Comyns's  Digest,  Title  "  Dignity,"  (F.  3,)  it  is  said— 
"  If  a  peer  be  arrested  by  a  process  which  names  him  a  peer,  a  supersedeas 
shall  go.  Salk.  522.  4  Inst.  126.  Fitz.  Nat.  Brev.  247  C.  So,  if  he  has 
sat  in  parliament  as  a  peer.  Sate.  512.  But,  if  he  never  sat  as  a  peer,  nor  be 
named  so,  he  ought  to  plead ;  Salk.  512  ;  for,  there  shall  not  be  a  supersedeas ; 
but  perhaps  he  may  have  a  writ  to  the  justices,  mentioned  Fitz.  Nat.  Brev. 
247,  if  he  be  a  peer."  Fitzherbert  says,  247  C. — "  If  a  baron  who  is  a  peer 
of  the  realm  be  sued  in  the  Common  Pleas,  and  process  be  awarded  against 
him  by  capiat  or  exigent,  then  he  may  sue  a  certiorari  in  the  Chancery, 
directed  to  the  justices  of  the  Common  Pleas  or  King's  Bench,  testifying  that 
he  is  a  peer  of  the  realm,  commanding  them  to  award  such  process  against  him 
as  they  ought  to  do  against  a  peer  of  the  realm."  The  form  of  the  writ  is 
then  given,  which  states,  that  the  peers'  coming  to  parliament  by  royal  sum- 
mons is  recorded.  In  Lord  Banbury's  case,  2  Salk.  512 ;  S.  C.  2  Ld.  Raym. 
1247,  his  lordship  was  taken  on  a  latitat  sued  out  against  him  by  the  name  of 
Charles  Knollys,  Esq.  and,  on  a  supersedeas  being  moved  for,  the  court  agreed, 
that,  if  the  writ  had  been  sued  against  him  by  the  name  of  lord,  it  should 
have  been  superseded ;  for,  the  law  supposes  a  peer  able  to  answer  the  demand 
of  any  personal  action,  and  the  body  is  only  liable  for  want  of  being  responsi- 
ble in  substance  :  and  if  he  had  sat  in  parliament  by  virtue  of  any  writ  of 
summons,  and  had  been  sued  as  Charles  Knollys ;  but  not  having  sat  in  par- 
liament, they  could  not  take  notice  of  his  peerage,  and  would  not  proceed  to 
try  it  on  motion.  That  case  is  precisely  in  point,  and  its  authority  seems 
never  to  have  been  questioned.  In  the  Countess  of  Rutland's  case,  6  Rep.  52, 
6,  it  appeared  in  the  writ  of  capias  that  she  was  a  countess.  So  in  an  Anony- 
mous case,  1  Vent,  where  a  bill  of  Middlesex  was  sued  out  against  the  countess 
of  Huntington,  the  court  directed  it  to  be  discharged  by  supersedeas,  without 
pleading,  because  it  appeared  by  the  record  that  she  was  a  peeress.  As  the 
defendant  pleaded  an  evasive  plea,  he  cannot  now  take  an  objection  to  the  pro- 
cess which  has  issued  on  the  judgment  after  verdict :  and  where  a  matter  is 
pleadable  in  abatement,  and  the  defendant  fails  to  do  so,  it  must  be  taken  as  a 
fact  against  him.  In  Viner's  Abridgment,  Title  "  Abatement,"  (F.  b.)  it  is 
said — "  Where  a  man  appears  as  attorney  for  a  corporation  which  is  misnamed, 
and  imparles,  they  shall  not  plead  misnomer  in  abatement  of  the  writ  after, 
notwithstanding  he  has  not  put  in  his  warrant,  for  the  court  shall  compel  him 
to  show  warrant :"  and  here,  if  the  defendant  had  put  in  a  proper  plea  in 
abatement,  the  court  might  have  ascertained  whether  he  was  a  peer  or  not,  by 
the  production  of  the  record  of  parliament.  In  the  case  of  The  Earl  of  Lons- 
dale v.  Littledale,  in  error,  2  Hen.  Blac.  267,  299,  it  was  held  that  a  peer, 
having  pleaded  in  chief  to  a  bill  filed  against  him  in  the  Court  of  King's 
Bench,  could  not  afterwards  assign  for  error  that  he  ought  to  have  been  sued 
by  original  writ ;  for  that,  after  pleading  in  chief,  it  was  too  late  for  him  to 
object  to  the  jurisdiction  of  the  court ;  and  in  the  case  of  The  clerk  of  the 
Trustees  of  Taunton  Market  v.  Kimberley,  2  Sir  Wm.  Blac.  1120,  it  was  held 
that  a  misnomer  must  be  pleaded  in  abatement,  and  must  be  taken  advantage 
of  in  the  first  instance ;  and  here,  as  the  defendant  put  an  insufficient  plea  on 
the  record,  and  afterwards  went  down  to  trial  on  the  general  issue,  he  cannot 
seek  to  set  aside  the  execution  on  motion,  particularly  as  it  is  founded  on  the 
judgment,  which  has  been  regularly  obtained.  The  learned  serjeant  was  pro- 
ceeding with  his  argument,  when  the  court  called  on — 

Mr.  Sergeant  Taddy,  to  distinguish  this  from  Lord  Banbury's  case.  There, 
his  lordship  claimed  his  privilege  as  a  peer  of  England;  but  the  present 
defendant  is  a  peer  of  Scotland :  and,  as  Scotch  peers  do  not  sit  in  parliament 
by  virtue  of  a  writ  of  summons,  but  only  acquire  certain  rights  and  privileges 
under  the  statutes  5  Anne,  c.  8,  and  6  Anne,  c.  23,  the  case  of  an  English 
peer  cannot  apply.  In  Trinder  v.  Shirley,  1  Doug.  45,  where  the  defendant 
succeeded  to  a  peerage  after  being  arrested,  the  court,  on  motion,  ordered  an 
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exoneretur  to  be  entered  on  the  bail-piece,  and  observed  that  it  was  the  first 
instance  of  the  kind  that  had  come  before  them.  In  Lord  Banbury's  cue,  as 
reported  in  Cart  hew,  p.  297,  which  is  the  fullest,  report,  although  the  court 
admitted,  that  whether  a  person  was  a  peer  or  not,  was  triable  only  by  record, 
yet  it  was  in  a  case  where  a  man  is  made  a  peer  by  writ  only,  via.,  by  being 
summoned  to  sit  in  parliament  in  the  House  of  Peers  by  writ;  but  in  the  case 
before  the  court,  the  creation  was  by  patent  of  record,  which  was  brought  into 
court  and  proved  itself,  viz.,  by  the  great  seal.  A  Scotch  peer,  however,  is 
not  created  by  writ  or  patent,  and  no  writ  of  summons  is  ever  delivered  to  him 
to  sit  in  parliament ;  and  when  this  case  first  came  before  the  court,  Lord 
Chief  Justice  Tindal  said,  (I  M.  &  Scott,  118,)— "Without  presuming  to 
offer  any  opinion  as  to  the  validity  of  the  title  claimed  by  the  defendant,  it  is 
sufficient  to  say  that  we  think  him  entitled  to  be  discharged  on  filing  common 
bail,  as  he  has  shown  that  he  has  performed  the  only  acts  which,  since  the 
union,  he  could  perform  as  a  peer  of  Scotland ;"  and  the  court  ordered  the 
defendant  to  be  discharged  on  filing  common  bail.  As,  therefore,  there  was 
no  ground  for  issuing  the  original  writ  of  capiat  ad  respondendum,  the  defen- 
dant is  entitled  to  have  the  ca.  sa.  set  aside.  In  The  Countess  of  Rutland's 
case,  she  was  arrested  on  a  ca.  sa.,  and  it  was  resolved  that  the  arrest  could 
not  be  said  to  be  by  force  of  the  writ  of  execution,  and  that  the  arrest  without 
other  warrant  was  against  law.     In  Bacon's  Abridgment,  title  "  Execution," 

iG.  5,)  it  is  said,  no  capiat  can  issue  issue  against  a  peer ;  and  the  statute  of 
Sdw.  3,  which  subjects  the  body  to  a  man  s  creditors,  does  not  extend  to 
peers,  because  of  the  sacredness  of  their  persons.  It  may,  therefore,  be  taken 
to  be  a  general  rule,  that  no  ca.  sa.  can  issue  against  a  peer  or  other  privileged 
person  who  is  not  liable  to  be  sued  by  a  capias  ad  respondendum  in  the  first 
instance.  In  Lord  SaviU's  case,  although  the  plea  was  rejected,  the  court  said 
they  would  advise  what  execution  should  issue ;  but  it  does  not  appear  what 
the  ulterior  proceedings  were.  Besides,  it  appears  from  the  form  of  the  writ 
in  the  Register,  287  b.,  and  Fitzherbert's  Natura  Breviuni,  that  the  court  has 
jurisdiction,  although  the  defendant's  title  do  not  appear  upon  the  race  of  the 
pleadings  or  record ;  for,  as  it  is  said  in  Fitzherbert,  if  process  be  awarded 
against  a  peer  by  capias,  he  may  sue  out  a  certiorari  in  Chancery,  commanding 
the  justices  of  Common  Pleas  or  King's  Bench  to  award  such  process  against 
him  as  they  ought  to  do  against  a  peer  of  the  realm.  Although  the  defendant 
put  in  an  insufficient  plea  in  abatement,  he  is  not  concluded  by  it,  and  a  party 
may  plead  the  same  matter  in  bar  as  in  abatement :  as,  in  an  action  of  replevin, 
that  the  property  was  in  a  stranger :  so,  a  plea  of  alien  enemy  is  pleadable 
either  in  abatement  or  in  bar;  and,  in  2  Lutw.  1604,  it  is  said — "  Nota  que 
en  11  H.  7,  11,  pla.  27,  est  dit  que  si  en  debt  vers  moy  jeo  plead  en  abate- 
ment uncore  jeo  apres  puisse  plead  ceo  en  bar."  Although,  therefore,  the 
defendant's  plea  in  abatement  did  not  avail  him,  still  he  might  have  given  in 
evidence  under  the  general  issue  the  fact  of  his  being  a  peer;  whioh,  however, 
was  pleaded  alio  intuito,  merely  to  abate  the  writ  of  capias  ad  respondendum, 
which  was  improperly  sued  out  against  him,  and  not  as  affecting  his  person. 

Lord  Chief  Justice  Tindal. — This  rule  may  be  determined  on  a  short 
point,  without  going  into  abstruse  readings,  or  referring  to  early  authorities; 
for,  where  a  party  having  privilege  of  parliament  is  sued  as  a  common  person, 
his  remedy  is  by  a  plea  in  abatement,  or  by  application  for  a  supencdea*.  The 
present  defendant  having  been  sued  as  a  common  person,  pleaded  in  abate- 
ment, not  however  in  such  a  way  as  to  assert  directly  that  he  was  an  earl  at 
the  time  of  suing  out  the  writ  against  him  in  this  cause,  but  merely  setting 
forth  evidence  from  which  a  jury  might  presume  that  he  was  so.  The  court 
thought  that  p!ea  to  be  insufficient,  and  awarded  judgment  of  respondent 
ouster.  The  cause  went  down  to  trial  as  against  a  common  person,  and  the 
plaintiff  obtained  a  verdict.  Now,  after  a  judgment  in  which  the  defendant 
was  ordered  to  answer  over  as  a  common  person,  we  cannot  hear  him  on  af- 
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davit  that  he  is  still  a  peer  and  entitled  to  his  privilege  as  such.  If  our  judg- 
ment is  not  founded  on  law,  he  has  his  remedy  by  a  writ  of  error,  as  the  facts 
appear  upon  the  record.  I  therefore  think  that  there  is  no  ground  for  this 
application ;  it  is  for  the  defendant  to  consider  whether  he  will  apply  for  a 
writ  of  error,  or  a  supersedeas. 

Mr.  Justice  Gaselee. — I  am  of  the  same  opinion.  The  court,  in  the  exer- 
cise of  their  discretion,  indulged  the  defendant,  by  setting  aside  the  writ  of 
capias  ad  respondendum;  although,  if  they  had  been  aware  of  the  case  of 
Smith  v.  Villars,  7  Mod.  38,  it  is  probable  they  would  have  adopted  the  course 
there  taken.  In  that  case,  the  defendant  pretending  to  be  Earl  of  Bucking- 
ham, and  being  arrested  by  the  name  of  J.  Villars,  Arm.,  upon  motion  con- 
cerning bail  to  be  put  in  by  him,  the  court  said,  that  he  might,  without  preju- 
dice, put  in  bail  by  the  name  by  which  he  was  arrested,  because,  being  a  civil 
action,  he  need  not  join  in  the  recognizance,  as  the  custom  is  in  criminal  cases. 
But,  it  does  not  follow,  that,  because  the  defendant  received  an  act  of  indul- 
gence in  the  first  instance,  it  should  still  continue,  particularly  after  his  plea 
in  abatement  has  been  overruled  for  insufficiency,  as  it  did  not  affirmatively 
state  upon  the  face  of  it  that  the  defendant  was  a  peer;  and  the  cause  went 
down  to  trial  as  against  a  common  person.  Should  the  defendant  think  it 
advisable  to  bring  a  writ  of  error,  it  will  operate  as  a  stay  of  execution ;  and 
that  is  not  his  only  remedy,  as  he  may  apply  to  the  proper  authority  for  a 
supersedeas,  as  to  the  granting  of  which  it  is  not  necessary  for  us  now  to 
determine. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion.  The  court  cannot 
recognize  the  defendant  as  a  peer  in  this  cause.  A  plea  in  abatement  might 
have  been  so  framed  as  to  raise  an  issue  on  that  point ;  but  the  defendant 
failed  to  do  so,  and  we  considered  the  plea  to  be  bad,  as  it  contained  no  formal 
allegation  that  he  was  a  peer  at  the  time  of  the  suing  out  of  the  writ  against 
him.  After  judgment  of  respondeat  ouster,  he  pleaded  the  general  issue,  and 
must  be  considered  as  having  appeared  at  the  trial  in  the  character  of  a  com- 
mon person.  Although  the  court  relieved  him  on  a  former  occasion  by  setting 
aside  the  writ  of  capias  ad  respondendum,  it  does  not  follow  that  we  must 
grant  him  a  further  indulgence,  l>y  setting  aside  the  ca.  sa.  Since  the  former 
writ  was  set  aside,  the  defendant  had  the  opportunity  of  putting  his  claim  of 
privilege  of  peerage  on  the  record,  so  as  to  raise  the  question ;  but,  as  he  did 
not  do  so,  the  court  cannot  try  that  question  on  affidavit :  and  whatever  other 
remedy  he  may  have,  it  is  not  for  us  now  to  say.  In  Lord  SaviH's  cas6,  the 
plaintiff  having  obtained  judgment  in  this  court,  the  defendant  brought  a  writ 
of  error  in  the  King's  Bench,  and  the  judgment  of  this  court  was  affirmed ;  but, 
before  entry  of  the  judgment,  the  defendant  procured  a  writ  out  of  Chancery, 
-directed  to  the  justices  of  the  King's  Bench,  reciting,  that  he  was  a  peer,  and 
that  no  other  process  should  be  awarded  against  him  but  what  should  be 
awarded  against  a  peer  of  the  realm ;  and  the  writ  on  being  read  in  court, 
appeared  to  be  like  that  in  the  Register,  fol.  287,  and  Fitz.  Nat.  Brev.  247 ; 
and  thereupon  the  court  ordered  the  writ  to  be  recorded,  but  rejected  the  pica, 
and  said  they  would  advise  what  execution  should  issue.  But  the  issuing  a 
writ  of  supersedeas  is  not  incompatible  with  our  refusing  to  interfere  on  a 
summary  application  by  the  defendant,  founded  upon  affidavit  only,  particularly 
after  judgment  of  respondeat  ouster  has  been  awarded  against  him  for  having 
put  in  an  imperfect  and  informal  plea  in  abatement. 

Mr.  Justice  Alderson.— 1  am  entirely  of  the  same  opinion. 

Bule  discharged,  with  costs. 


CARLON,  Gent,  One,  &o.,  v.  DONFORD,  Gent.,  One,  &c— p.  59L 

An  attorne^of  this  court  haying  arrested  an  attorney  of  the  Court  of  King's  Bench,  the 
latter  was  discharged  on  filing  oommon  bail. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

HARVEY  v.  FRENCH.— p.  591. 

[In  Error.'] 

In  an  action  for  a  libel  the  declaration  stated  that  the  defendant  falsely,  &&,  did  pub- 
lish, &c,  of  and  concerning  the  plaintiff,  the  false,  &c,  matter  following: — "  Threat- 
ening letters. — The  Middlesex  grand  jury  have  returned  a  true  bill  against  a  gentleman 
of  some  property,  named  French,  (meaning  the  plaintiff)" — innuendo—'4  with  this 
that  the  said  plaintiff  will  verify,  that  the  said  defendant  thereby  then  and  there 
meant  to  insinuate  and  have  it  understood  that  the  said  plaintiff  had  been  suspected 
to  have  been,  and  had  been,   guilty  of  the  offence  of  sending  a  letter  without  any 

name  or  signature  thereto  subscribed,  directed  to  one Trotter,  threatening 

to  kill  and  murder  the  said Trotter,  a  subject  of  this  realm,  with  a  view 

and  intent  to  extort:"  Htld,  that  this  innuendo  was  bad,  there  being  no  introduc- 
tory averments  to  warrant  it;  but  the  publication  was  libellous  per  se,  and  therefore 
that  the  innuendo  might  be  rejected  as  surplusage. 

This  was  an  action  on  the  case  for  a  libel.  The  declaration  contained 
seven  counts.  The  fifth  stated  that  the  defendant  (below)  falsely,  wickedly, 
and  maliciously  did  compose,  print,  and  publish,  and  cause  and  procure  to  be 
composed,  printed,  and  published,  in  a  certain  newspaper,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the  plaintiff 
(below,)  containing  (amongst  other  things)  the  false,  scandalous,  malicious, 
defamatory,  and  libellous  matter  following  of  and  concerning  the  plaintiff 
(below,)  that  is  to  say :  "  Threatening  letters.  The  Middlesex  grand  jury 
have  returned  a  true  bill  against  a  gentleman  of  some  property  named  French, 
(meaning  the  plaintiff  below) ;"  with  this  that  the  said  plaintiff  (below)  will 
verify,  that  the  said  defendant  (below)  thereby  then  and  there  meant  to 
insinuate  and  have  it  understood,  that  the  said  plaintiff  (below)  had  been  sus- 
pected to  have  been,  and  had  been  guilty  of  the  offence  of  sending  a  letter, 

without  any  name  or  signature  thereto  subscribed,  to  one Trotter, 

threatening  to  kill  and  murder  the  said  Trotter,  a  subject  of  this 

realm,  with  a  view  and  intent  to  extort,  to  wit,  at  Westminster  aforesaid,  in 
the  county  aforesaid.  The  sixth  and  seventh  counts  were  in  substance  the 
same. 

A  general  verdict  having  been  found  for  the  plaintiff  at  the  trial,  and  judg- 
ment having  been  entered  accordingly,  the  defendant  below  brought  a  writ  of 
error,  which  now  came  on  for  argument. 

Mr.  Piatt  for  the  plaintiff  in  error. — Where  the  libellous  meaning  is  appa- 
rent on  the  face  of  the  libel,  innuendoes  are  unnecessary ;  but,  where  the 
meaning  is  obscure,  the  libel  must  be  set  out  with  innuendoes,  in  order  to  illus- 
trate and  explain  the  tendency  and  bearing  of  the  libel,  and  to  give  it  its  force 
and  application.  In  Barham's  case,  4  Rep.  20  a.,  the  words  of  the  libel  were, 
"  Master  Barham  did  burn  my  barn" — innuendo,  "  a  barn  filled  with  corn :" 
the  innuendo  was  held  to  be  bad,  because  it  did  not  explain,  but  extended  the 
meaning  of  the  words.  In  Rex  v.  Home,  Cowp.  684,  it  is  laid  down  that  an 
innuendo  means  nothing  more  than  the  words  "  id  est,''  or  "  scilicet,"  or 
"meaning,"  or  "aforesaid,"  as  explanatory  of  a  subject-matter  sufficiently 
expressed  before;  but  that  it  cannot  extend  the  sense  of  the  libel,  unless  some- 
thing is  put  upon  the  record  for  it  to  explain.  In  Hawkes  v.  Hawkey,  8  East, 
427,  in  an  action  for  slander,  the  plaintiff  averred  that  he  had  in  due  manner 
put  in  his  answer  on  oath  to  a  bill  filed  against  him  in  the  Court  of  Exchequer 
by  the  defendant,  (but  did  not  proceed  to  aver  any  colloquium  respecting  that 
answer,  with  reference  to  which  the  words  were  spoken;)  and  then  alleged  that 
the  defendant  said  of  him,  that  he  was  forsworn — innuendo,  that  the  plaintiff 
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had  perjured  himself  in  what  he  had  sworn  in  his  aforesaid  answer  to  the  bill 
so  filed  against  him :  it  was  held  that  this  innuendo  could  not,  without  the 
aid  of  such  a  colloquium,  enlarge  the  sense  of  the  words  by  referring  them  to 
the  answer  averred  in  the  prefatory  part  of  the  declaration  to  have  been  put 
in.  The  words  "  of  and  concerning"  in  a  declaration  for  a  libel,  are  governed 
by  the  same  rule  that  applies  to  the  colloquium  in  a  declaration  for  slander. 
In  the  present  case  there  are  no  introductory  averments  in  the  declaration  to 
which  the  innuendo  can  attach,  so  as  to  put  a  meaning  upon  the  words  of  the 
libel :  and  the  innuendo  cannot  supply  the  want  of  such  averments — Holt  v. 
Scholefield,  6  Term  Rep.  694;  Craft  v.  Boite;  (a)  Rex  v.  Marsden,  4  Mau.  & 
Selw.  164 ;  Rex  v.  Alderton,  cited  in  Rex  v.  Marsden,  4  Man.  &  Selw.  164. 
Taken  without  the  innuendo,  the  libel  clearly  does  not  bear  the  meaning 
imputed  to  it.  The  letters  alluded  to  might  have  contained  mere  threats  to 
assault  the  party  to  whom  they  were  addressed  :  nor  is  there  any  thing  to  show 
that  the  bill  of  indictment  was  for  sending  the  letters.  In  Lewis  v.  Clement, 
3  Barn.  &  Aid.  702,  the  libel  was  headed,  "  Shameful  conduct  of  an  attorney ;" 
the  defendant  justified  on  the  ground  that  the  libel  was  a  true  report  of  pro- 
ceedings in  the  insolvent  debtors'  court,  but  without  noticing  the  heading :  the 
jury  fonnd  for  the  defendant  on  the  justification.  On  a  motion  that  was  after- 
wards made  on  the  part  of  the  plaintiff  for  judgment  non  obstante  veredicto,  it 
it  was  argued  that  the  comment  contained  in  the  title  was  warranted  by  the 
facts  stated  in  the  libel,  which  the  jury  had  found  to  be  true ;  and  that,  if  the 
facts  which  justified  the  title  might  legally  be  published,  the  comment  itself 
must  also  be  legal.  But  the  court  held  that  the  plea  was  bad,  inasmuch  as 
the  words  iC  shameful  conduct  of  an  attorney"  formed  no  part  of  the  proceed- 
ings in  the  insolvent  debtors'  court ;  and  that  the  plaintiff  was  therefore  enti- 
tled to  judgment.  Here,  there  is  nothing  in  the  libel  to  connect  it  with  the 
heading ;  and,  without  it,  the  words  contain  no  imputation  upon  the  plaintiff. 
Mr.  White,  contra. — This  is  a  substantive  averment,  and  not  a  mere 
i hnuendo— Woolnoth  v.  Meadows,  5  East,  463  ;  or,  at  all  events,  if  it  be  an 
innuendo,  it  was  unnecessary,  and*  may  therefore  be  rejected  as  surplusage. 
In  Roberts  v,  Camden,  9  East,  92,  Lord  Ellenborough  says :  "  Admitting 
most  clearly  that  new  matter  cannot  be  introduced  by  an  innuendo,  yet,  where 
such  new  matter  is  not  necessary  to  support  the  action,  an  innuendo  without 
any  colloquium  may  well  be  rejected  as  surplusage."  The  authority  of  that 
case  has  never  been  doubted.  The  question  then  is,  whether  the  words  in 
this  case  are  not  libellous.  For  what  could  the  grand  jury  find  a  true  bill, 
but  for  some  indictable  offence  ?  and  falsely  imputing  to  a  man  that  he  has 
been  guilty  of  an  indictable  offence,  is  clearly  actionable.  In  Clement  v. 
Chivis,  9  Barn.  &  Cress,  172,  it  was  held  to  be  libellous  and  actionable  to 
publish  of  a  man  that  he  had  been  guilty  of  gross  misconduct,  and  insulted 
females  in  a  barefaced  manner.  In  giving  the  judgment  of  the  court,  Mr. 
Justice  Bayley — after  referring  to  Cropp  v.  Tilney,  3  Salk.  225 ;  Holt,  426, 
where  Lord  Chief  Justice  Holt  says,  "  Scandalous  matter  is  not  necessary  to 
make  a  libel ;  it  is  enough  if  the  defendant  induces  an  ill  opinion  to  be  had  of 
the  plaintiff,  or  to  make  him  contemptible  and  ridiculous,"  and  to  several 
Other  cases — says :  "  Having  then,  ascertained  the  rule,  it  is  only  necessary  to 
inquire  whether  the  publication  in  question  does  hold  up  the  plaintiff  to  public 
hatred,  contempt,  or  ridicule.  It  states  that  he  was  guilty  of  gross  miscon- 
duct ;  and  then  describes  in  what  that  misconduct  consisted,  viz.,  in  insulting 
two  females  and  some  gentlemen  in  the  most  barefaced  manner.  That  was  a 
very  serious  and  contumelious  imputation;  clearly  calculated  to  bring  the 

(a)  In  the  note  to  that  case,  p.  242,  ©,  it  is  said :  "An  innuendo  is  only  explana- 
tory of  some  matter  already  expressed ;  it  serves  to  point  out  where  tbero  is  precedent 
matter,  but  never  for  a  new  charge ;  it  may  apply  what  is  already  expressed,  but 
cannot  add,  or  enlarge,  or  change  the  sense  of  the  previous  words."  2  Salk.  613, 
Bex  p.  Creepe ;  8.  C.  1  Lord  Raym.  266 ;  12  Mod.  139. 
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plaintiff  into  contempt  by  some  persons,  and  hatred  by  others ;  and  therefore, 
according  to  the  rale  established  by  the  cases  referred  to,  we  think  that  the  • 
publication  was  libellous,  and  sufficient  to  maintain  the  action."  In  Woodard 
v.  Dowsing,  2  Man.  &  Ryl.  74,  it  was  held,  that,  in  written  slander,  whatever 
tends  to  bring  a  party  into  public  hatred  and  disgrace,  is  actionable.  Lord 
Tenterden  there  said :  "  This  is  a  case  of  written  slander,  in  which  shape, 
whatever  tends  to  bring  a  party  into  public  hatred  and  contempt  is  actionable." 
And  Mr.  Justice  Holroyd  added,  that  "  that  which  tends  to  degrade  is  a  libel." 
From  all  the  modern  authorities,  it  is  clear  that  the  words  of  a  libel  are  to  be 
construed  by  the  court  and  jury  according  to  their  ordinary  and  received 
meaning,  not,  as  was  formerly  held,  in  mitiorx  sensu.  In  Lord  Churchill  v. 
Hunt,  1  Chit.  Rep.  480,  it  was  held  that  an  action  would  lie  for  a  libel  stating, 
that,  although  the  plaintiff  was  aware  of  the  death  of  a  person  occasioned  by 
his  improperly  driving  a  carriage  against  that  in  which  another  person  was 
riding,  he  had  attended  a  public  ball  in  the  evening  of  the  same  day.  In 
Hawkes  v.  Hawkey,  8  East,  427,  and  Holt  «.  Scholefield,  6  Term.  Rep.  694, 
the  words  were  not  actionable  in  themselves.  In  Craft  v.  Boite,  1  Wins. 
Saund.  243,  the  declaration  might  have  been  contended  to  be  bad  on  the  same 
ground  as  this ;  but  the  objection  was  not  taken.  In  Smith  v.  Casey,  3  Camp. 
460,  the  words  were,  "  He  lives  by  swindling  and  robbing  the  public  ;'^  and 
Lord  Ellenborough  held  them  to  be  actionable  in  themselves.  So,  here,  the 
words  are  in  themselves  actionable,  without  any  innnendo  to  explain  their 
meaning;  and  therefore  the  plaintiff  below  is  entitled  to  judgment 

Mr.  Jrlatt,  in  reply. — In  Woolrioth  v.  Meadows,  the  words  themselves  con- 
veyed the  libellous  meaning.  In  Roberts  v.  Camden,  the  defendant  imputed 
to  the  plaintiff  the  crime  of  perjury.  In  Clement  v.  Chevis,  the  libel  charged 
the  plaintiff  with  having  been  guilty  of  very  gross  conduct,  such  as  was  calcu- 
lated to  degrade  and  render  him  infamous.  And  in  Woodard  v.  Dowsing  and 
Lord  Churchill  v.  Hunt,  the  acts  charged  were  calculated  to  degrade  the  parties 
and  to  lower  them  in  the  estimation  of  the  world  :  in  the  latter  especially  the 
plaintiff  was  charged  with  most  indecent  and  unfeeling  conduct.  In  the 
present  case,  however,  there  is  nothing  (unexplained)  essentially  libellous  in 
the  publication  :  there  is  no  connection  t>y  introductory  averment  between  the 
words  "  threatening  letters,"  and  the  statement  of  the  grand  jury  having 
found  a  true  bill  against  the  plaintiff  below.  To  write  of  a  gentleman  that  a 
true  bill  has  been  found  against  him,  is  not  ex  necessitate  actionable :  it  does 
not  follow  that  he  is  charged  with  any  crime  against  morality  ;  the  indictment 
might  have  been  preferred  against  him  for  a  nuisance,  or  for  non-repair  of  a 
highway,  or  the  like.  All  the  cases  upon  this  subject  are  collected  in  Starkie 
on  Criminal  Pleading,  pages  132,  et  sey. ;  the  result  of  them  is,  that,  where 
the  libellous  quality  of  the  publication  is  derived  from  extrinsic  circumstances; 
the  connection  of  the  libel  with  those  circumstances  must  be  shown  by  pre- 
fatory averment  upon  the  record. 

Lord  Chief  Justice  Tentrrden.— We  are  of  opinion  that  the  averments  at 
the  end  of  the  fifth,  sixth,  and  seventh  counts  of  the  declaration  in  this  case, 
are  not  warranted  by  the  introductory  matter.  It  does  not  follow  from  the 
inducement  that  the  threatening  letter  alluded  to  had  been  sent  to  a  person  of 

the  name  of Trotter,  or  that  it  contained  any  threat  to  kill  or 

murder  that  individual,  as  is  averred.  Unless,  therefore,  these  counts  can  be 
sustained  without  the  aid  of  the  innuendoes,  the  judgment  given  for  the 
plaintiff  in  the  court  below  must  be  reversed.  But  we  are  of  opinion,  that, 
rejecting  these  concluding  averments,  the  counts  in  question  may  be  sustained. 
The  charge  will  then  stand  thus :  "  Threatening  letters — the  Middlesex  grand 

i'ury  have  returned  a  true  bill  against  a  gentleman  of  some  property,  named 
French  (meaning  the  plaintiff).  It  has  been  contended,  on  the  part  of  the 
plaintiff  in  error,  that  the  court  cannot  intend  that  the  bill  of  indictment  men- 
tioned in  the  libel  is  an  indictment  for  sending  threatening  letters.    It  is* 
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however,  clear,  from  the  more  modern  decision,  that  the  courts  are  to  under- 
stand the  words  of  a  libel  in  the  same  sense  in  which  the  rest  of  the  world 
would  read  them — according  to  their  plain  and  ordinary  import.  Reading 
together  the  heading,  "  Threatening  letters/1  with  the  rest  of  the  libel,  we 
cannot  possibly  put  any  other  construction  upon  it  than  that  the  indictment 
had  been  preferred  against  the  plaintiff  below  for  sending  a  threatening  letter. 
For  these  reasons,  we  think  the  judgment  of  the  court  below  ought  to  be 
affirmed. 

There  can  be  no  question  but  that  an  indictment  lies  for  sending  threatening 
letters.  Judgment  affirmed,  (a) 

(a)  See  Corbett  v.  Hill,  Cro.  Elii.  609.  Action  for  these  words ;  "  The  plaintiff  was 
perjured  in  his  answer  to  the  Star  Chamber" — innuendo — a  bill  there  exhibited  by  the 
plaintiff  against  the  defendant  After  verdict  it  was  moved  that  an  action'  lay  not ; 
for,  it  is  well  known  that  a  plaintiff  cannot  be  perjured  in  his  bill  exhibted,  for  he  is 
never  sworn  thereto.  But  all  the  court  held  that  the  action  was  maintainable  for  the 
first  words ;  and  they  be  sufficient  without  the  innuendo,  which,  being  repugnant,  is 
void,  and  not  to  be  regarded. 


CASES 

ARGUED  AND  DETERMINED 


COURT    OF    COMMON    PLEAS, 
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IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  WILLIAM  IV.— 1833. 


KITE  v.  MILLIMAN.— p.  616. 
SAME  v.  SAME. 

The  court  cannot  permit  an  attorney  to  hare  the  benefit  of  execution  issued  against  a 
client  for  damages  and  costs  which  the  former  has  been  compelled  by  a  rule  to  pay 
in  consequence  of  a  personal  undertading. 

Semble,  that  the  court  will  enforoe  a  verbal  undertaking  made  by  an  attorney  on  behalf 
of  a  client  to  pay  damages  and  costs,  where  the  other  party  has  been  thereby  induced 
to  consent  to  take  a  verdict  for  a  certain  sum,  instead  of  going  to  the  jury. 

Mr.  Serjeant  Storks  moved  that  the  rule  made  absolute  in  this  cause  by 
Mr.  Justice  Alderson,  at  Chambers,  might  be  amended.  The  ohcumstancea 
under  which  thu  rule  in  question  was  made  absolute  were  as  follows : — These 
actions  had  been  brought  by  the  plaintiff  against  the  defendant  to  recover 
damages  for  defamation,  and  for  false  imprisonment.  The  defendant's 
attorneys,  by  his  direction,  and  acting  upon  the  advice  of  his  counsel,  suffered 
judgment  to  go  by  default  in  both  actions ;  and,  upon  the  execution  of  writs 
of  inquiry  thereon,  the  defendant's  attorneys  (on  whose  behalf  the  present 
application  was  made,)  at  the  request  of  the  defendant,  instructed  counsel  to 
apologise  on  his  part,  and  to  consent  to  a  verdict  being  entered  for  the  plaintiff 
in  each  action ;  in  the  one  for  50/.,  and  in  the  other  for  10/. :  and  upon  that, 
as  also  upon  a  former  occasion,  certain  conversations  were  alleged  to  have  been 
had  between  the  plaintiffs  and  defendant's  attorney's  respectively  on  the 
subject  of  the  terms  of  compromise,  which,  on  showing  cause  against  the  rule 
nisi  obtained  by  Mr.  Serjeant  Jones  in  Michaelmas  term  last,  the  learned 
judge  held  to  amount  to  a  personal  undertaking  by  the  defendant's  attorneys 
to  pay  the  damages  and  costs — assuming  that  the  court,  or  a  judge  thereof, 
had  power  over  its  officers  in  this  respect.  His  lordship  thereupon  mado  the 
rule  absolute  upon  the  defendant's  attorneys  to  pay  the  damages  and  costs, 
and  the  costs  of  the  rule,  amounting  together  to  174/.  15*.  The  defendant 
having  been  ultimately  taken  in  execution  at  the  expense  of  his  attorneys,  but 
all  attempts  to  obtain  the  money  from  him  proving  unavailing,  the  object  of 
this  motion  was,  to  pray  the  court  to  amend  the  rule  so  made  absolute  by  Mr. 
Justice  Alderson,  by  directing  that  the  defendant's  attorneys  might,  on  paying 
the  money,  have  the  benefit  of  the  executions  under  which  the  defendant  was 
in  custody. 

Per  Curiam — By  the  rule  made  absolute  by  the  learned  judge,  the 
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defendant's  attorneys  are,  without  any  qualification,  required  to  pay  th 
damages  and  costs  in  each  action.  This  is  a  case  of  gross  fraud  against  the 
defendant' 8  attorneys ;  but  the  payment  of  the  damages  and  costs  will  neces- 
sarily operate  in  discharge  of  the  executions,  and  we  have  no  power  to  detain 
the  defendant  in  custody.  Rule  refused,  (a) 

(a)  The  defendant  afterwards  obtained  an  order  from  Mr.  Justice  Alderson,  to  dis- 
charge him  out  of  custody  as  to  these  actions,  the  damages  and  costs  having  been  paid, 
leaving  his  attorneys  to  their  remedy  by  action. 


Doe  d.  HAINES  v.  ROE.— p.  619. 

Quart,  whether  r.  xr.  of  Michaelmas  Term,  8  Will.  4,  as  to  intituling  declarations, 
applies  to  declarations  in  ejectment 


MARCHANT  v.  DODGIN  and  Others.— p.  632. 

A  bill  of  exchange  drawn  for  the  purpose  of  discounting  and  applying  the  proceeds  in 
payment  of  a  former  bill,  drawn,  accepted,  and  indorsed  by  the  same  parties,  is  not 
affected  by  an  usurious  dealing  which  would  have  avoided  the  first  bill :  but,  semble, 
that  it  would  have  been  otherwise  had  the  second  bill  been  given  expressly  in  substi- 
tution of  the  first 

This  was  an  action  of  assumpsit  against  the  defendants  as  acceptors  of  a 
bill  of  exchange  for  150/.,  drawn  by  one  Taylor,  and  by  him  indorsed  to  one 
Daniel,  and  by  Daniel  to  the  plaintiff.  The  defence  attempted  to  be  set  up 
was  usury,  as  to  which  the  facts  were  as  follows  : — The  defendants  had  for  the 
accommodation  of  Taylor  accepted  a  bill  for  150/.  which  became  due  in  August, 
1830.  This  bill  was  dishonoured,  and  a  second  bill  given  in  lieu  of  it.  The 
second  bill  became  due  in  February,  1831.  In  order  to  meet  this  second  bill, 
the  acceptance  upon  which  the  action  was  brought  was  given  by  the  defendants 
to  Taylor,  to  set  discounted,  which  he  did.  Taylor  had  been  bankrupt  and 
had  obtained  his  certificate,  and  was  called  as  a  witness  on  the  part  of  the 
defendants  to  establish  the  alleged  usury.  He  proved  the  usurious  discount 
of  one  of  the  bills  by  the  plaintiff,  and  that  the  bill  upon  which  the  present 
action  was  brought  was  accepted  by  the  defendants  in  order  to  enable  him  by 
the  discount  of  it  to  meet  the  former  bill.  No  usury  was  proved  as  to  the  last 
bill.  At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  the  sittings  at  West- 
minster after  the  last  term,  his  lordship  thought  that  the  defendants  had  failed 
in  the  proof  of  the  substitution  of  the  bill  in  question  for  that  which  was 
tainted  with  usury ;  and  therefore  directed  the  jury  to  find  for  the  plaintiff. 
A  verdict  having  been  accordingly  entered  for  the  plaintiff  for  the  amount  of 
the  bill  and  interest — 

Mr.  Serjeant  Jone$  now  moved  that  this  verdict  might  be  set  aside,  and  a 
new  trial  had,  on  the  ground  of  misdirection.  He  submitted  that  the  facts 
proved  by  Taylor's  evidence  sufficiently  established  the  defence  set  up ;  for 
that,  as  the  bill  which  was  paid  out  of  the  funds  raised  by  the  discount  of  the 
bill  upon  which  the  action  was  brought,  was  tainted  with  usury,  the  substitu- 
ted bill  was  thereby  made  illegal  and  void. 

Lord  Chief  Justice  Tindal. — The  bill  upon  which  the  action  was  brought 
was  not  a  continued  bill  given  in  substitution  of  the  former  acceptance  of  the 
defendants ;  but  was  given  merely  for  the  purpose  of  raising  money  to  meet 
the  second  bill.  The  transaction  as  to  the  second  bill  clearly  cannot  affect  the 
validity  of  the  third. 

Mr.  Justice  Park. — The  discount  of  the  third  bill,  though  for  the  purpose 
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of  raising  money  to  pay  the  usurious  bill,  does  not  make  the  former  usurious 
and  Toid. 

Mr.  Justice  Bosanqtjet. — It  does  not  appear  from  the  evidence  that  the 
third  bill  was  given  in  substitution  of  the  second,  so  as  to  be  affected  by  what 
passed  on  the  discount  of  it. 

Mr.  Justice  Aldebson  concurring.  Rule  refused. 


J.  T.  COOPER  and  JAMES  COOPER,  Executors  of  F.  COOPER, 
deceased,  v.  DE  TASTET  and  Another,  Assignees  of  J.  T.  COOPER,  a 
Bankrupt. — p.  714. 

J.  8.  became  possessed  (in  trust,  as  executor  of  his  deceased  father,)  of  certain  shares 
in  the  joint  stock  of  the  Lead  Smelting  Company.  The  onlj  evidence  of  a  party1! 
interest  in  the  stock  of  this  company  is,  a  book  in  which  are  entered  all  transfers  of 
shares.  In  this  book  there  was  an  entry  signed  J.  S.f  purporting  to  be  a  transfer  of 
the  shares  in  question,  from  himself  as  executor,  to  himself  in  his  individual  charac- 
ter. Where  the  transfer  is  made  in  pursuance  of  a  bond  fide  sale  for  a  money  consi- 
deration, the  words  "  sell  and  assign"  are  used ;  but  in  this  instance  those  words 
were  erased.  On  the  faith  of  his  apparent  ownership  of  these  shares,  J.  8.  acted  as 
a  director  of  the  company,  and  received  the  dividends  to  his  own  use  up  to  the  time 
of  his  bankruptcy ;  and,  on  passing  his  accounts  under  the  commission,  he  treated  toe 
shares  as  his  own  property.  Upon  an  issue  directed  to  try  the  right  to  these  shares, 
between  J.  8.  and  another,  as  executors  of  the  original  proprietor,  and  the  assignees 
of  J.  8.,  it  was  left  to  the  jury  to  say  whether  or  not  the  shares  were,  at  the  time 
of  the  bankruptcy,  in  the  possession,  order,  or  disposition  of  the  bankrupt  with  the 
consent  and  permission  of  the  true  owner.  The  jury  having  found  for  the  plaintiffs, 
the  court  refused  to  disturb  the  verdict. 


RIDLEY  t7.  WESTON.— p.  724. 

Where  the  sheriff  has  neglected  to  comply  with  rule  IV.  of  Michaelmas  Term,  8  Will  4, 
by  indorsing  on  the  writ  of  capias  the  day  of  its  execution,  the  plaintiff's  remedy  is, 
not  by  attachment,  but  by  a  rule  calling  upon  the  sheriff  to  amend  his  return. 


THOMAS  v.  THOMAS.— p.  730. 

The  service  of  the  writ  of  summons,  to  ground  a  motion  for  a  dittringat,  must  be  made 
at  the  dwelling-house  or  place  of  abode  of  the  party;  a  service  at  the  office  of  an 
employer  will  not  suffice. 


MILLER  v.  SPURRS.— p.  730. 

A  verdict  was  taken  for  the  plaintiff  in  Hilary  Term,  1882,  by  consent,  subject  to  a 
reference.  The  arbitrator  made  an  award  in  favour  of  the  plaintiff  after  the  expira- 
tion of  Trinity  Term ;  the  defendant  having  died  in  the  meantime.  On  motion  made 
in  the  following  Michaelmas  Term,  the  court  allowed  judgment  to  be  entered  «** 
pro  tunc  as  of  Trinity  Term,  notwithstanding  more  than  two  terms  had  elapsed  since 
the  verdict  was  taken. 

A  verdict  had  in  this  case  been  taken  for  the  plaintiff,  in  Hilary  Term, 
1832,  by  consent,  subject  to  the  reward  of  an  arbitrator.  The  defendant  died, 
and  the  arbitrator  made  his  award  shortly  after  Trinity  Term,  in  favour  of  the 
plaintiff;  and,  after  the  expiration  of  two  terms  since  the  death  of  the  defend- 
ant,  a  rule  was  obtained  on  the  part  of  the  plaintiff,  in  Michaelmas  Term  fol- 
lowing, calling  upon  the  executrix  of  the  defendant  to  show  cause  why  judg- 
ment should  not  be  entered  up  nunc  pro  tunc,  aa  of  Easter  Term  last. 
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Mr.  Sergeant  Coleridge  now  showed  cause,  and  cited  the  17  Car.  2,  o.  8 ; 
Tidd's  practice,  9th  edit.  pp.  932-3 ;  Copely  t>.  Day,  4  Taunt.  702  ;  Rhodes  v. 
Hargh,  2  Barn.  &  Cress.  435;  S.  C.  3  I)ow.  &  Ryl.  608 ;  and  see  M'Cel. 
253 ;  Toussaint  v.  Hartop.(a) 

Mr.  Serjeant  Wilde,  in  support  of  his  rule  was  stopped  by  the  court. 

Lord  Chief  Justice  Tindal. — It  seems  to  me  that  the  award  of  the  arbitra- 
tor is  in  substance  the  verdict  itself.  The  entry  of  the  verdict  at  the  time  of 
the  trial  was  merely  matter  of  form.  By  the  reference,  the  parties  agreed 
that  execution  should  not  be  taken  out  until  the  amount  of  the  verdict  should 
be  ascertained  by  the  arbitrator.  It  was  in  consequence  of  that  agreement 
that  the  delay  has  arisen  in  signing  final  judgment.  I  am  therefore  of  opinion 
that  the  case  is  within  the  reason  and  the  spirit  of  the  statute  17  Car.  2,  c.  8. 

Mr.  Justice  Park. — I  agree  with  my  Lord  Chief  Justice  in  thinking  that 
the  award  may  be  considered  in  substance  and  effect  the  same  as  the  verdict ; 
and  therefore  that  the  case  is  within  the  statute. 

Mr.  Justice  Bosanquet. — The  award  of  the  arbitrator  was  not  made  until 
after  the  expiration  of  Trinity  Term.  In  substance,  the  verdict  cannot  be  said 
to  have  been  found  until  the  amount  had  been  ascertained  by  the  award ;  and 
therefore  the*  present  application  is  not  too  late. 

Mr.  Justice  Alderson. — I  am  of  opinion  that  this  case  falls  within  the 
general  rule,  that  a  delay  imposed  by  the  authority  of  the  court  shall  not  turn 
to  the  prejudice  of  the  party  .(a)  The  delay  here  arose  from  the  obdience  of 
the  parties  to  the  order  of  the  court,  by  which  the  plaintiff  was  prevented 
from  entering  up  judgment  until  after  the  arbitrator  had  made  his  award. 
But  for  that  circumstance,  judgment  might  and  would  have  been  obtained 
before  the  death  of  the  defendant.  The  case  differs  very  little  from  that  of  an 
entry  of  a  verdict  subject  to  a  special  case. 

Bule  absolute — judgment  to  be  entered  as  of  Trinity  Term,  2 
Will.  4  ;  the  plaintiff  undertaking  that  it  should  not  prejudice 
or  interfere  with  any  bona  fide  judgment  entered  up  against 
the  defendant  before  the  rule  nisi  was  obtained. 

(a)  See  Lee  v.  Lingard,  1  East.  401,  where  Lord  Kenyon  says :  "  A  verdict  is  taken 
pro  forma  subject  to  the  award  of  an  arbitrator;  but,  after  the  arbitrator  has  ascer- 
tained the  sum  to  be  recovered,  suoh  finding  is  in  the  place  of  the  verdict,  and  mast  be 
considered  the  same  as  if  the  jury  had  originally  found  so  much  to  be  due:  and  then 
all  the  same  consequences  ensue." 

(a)  See  Key  v.  Goodwin,  1  M.  &  Scott,  620.  The  defendant  obtained  a  verdict  in 
December,  1829.  In  the  following  term  the  plaintiff  obtained  a  rule  nut  for  a  new 
trial,  which  rule  the  court  afterwards  directed  to  be  suspended,  to  await  the  issue  of 
another  cause  which  inTolved  the  same  point.  The  defendant  died  in  November,  1880. 
The  court,  after  the  lapse  of  two  years  and  a-half  from  the  date  of  the  verdict,  allowed 
the  judgment  to  be  entered  up  nunc  pro  time. 


EGAN,   Tenant— p.  777. 

The  court  permitted  the  tenant  in  a  recovery  to  appear  at  bar  by  attorney,  on  an  affi- 
davit that  he  was  too  ill  to  be  removed,  and  that  suoh  illness  arose  subsequently  to 
his  appointment. 
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NELSON  v.  SLACK.-p  820. 

On  a  general  reference  to  taxation  of  an  attorney's  bill,  the  Prothonotary  cannot  take 
into  his  consideration  the  question  of  retainer. 

Mr.  Sergeant  Wilde,  on  a  former  day,  obtained  a  rale  nisi  that  the  protho- 
notary  might  be  directed  to  review  his  taxation.  The  affidavit  on  which  the 
motion  was  founded  stated  that  a  judge's  order  had  been  obtained  for  the  taxa- 
tion of  the  bill  of  costs  of  Mr.  Towne,  the  plaintiff's  attorney ;  but,  he  having 
included  therein  charges  for  business  done  for  the  plaintiff  by  her  former 
attorney,  to  whose  practice  he  had  succeeded,  the  prothonotary,  conceiving  that 
he  had  a  right  to  question  the  retainer  of  Mr.  Towne,  refused  to  tax  that  portion 
of  the  bill.  The  learned  Serjeant  contended  that  the  prothonotary  had  no 
right  to  exercise  a  discretion  on  the  subject;  particularly  as  a  judge's  order 
.  had  been  obtained. 

Mr.  Serjeant  Storks  now  showed  cause. — The  main  question  is,  whether  the 
prothonotary,  in  taxing  an  attorney's  bill,  has  a  right  to  take  into  his  consider- 
ation the  question  of  retainer.  The  course  pursued  by  the  officer  in  this  case 
is  sanctioned  by  the  practice  both  of  this  court  and  the  Court  of  King's  Bench. 
The  object  of  the  statute  2  Geo.  2,  c.  23,  s.  75,  was  that  the  attorney's  bill 
should  be  fully  considered  by  the  taxing  officer.  By  referring  the  bill  to  be 
taxed,  the  attorney  submits  himself  entirely  to  the  jurisdiction  of  the  protho- 
notory.  Upon  general  principle,  upon  the  true  construction  of  the  act  of 
parliament,  and  upon  the  view  of  the  constant  course  of  practice  of  the  two 
courts,  it  is  manifest  that  the  prothonotary  ought  to  have  and  has  the  power 
he  has  on  this  occasion  exercised. 

Lord  Chief  Justice  Tindal. — I  think  the  proper  course  will  be  to  let  the 
parties  go  before  the  prothonotary  again,  without  prejudice  to  the  client's 
right  to  apply  to  the  judge  to  amend  the  order  by  inserting  an  authority 
to  the  prothonotary  to  do  that  which  he  on  the  former  occasion  assumed  the 
right  to  do :  the  learned  judge  will  of  course  exercise  his  discretion  on  the 
subject.  Where  an  attorney's  bill  is  referred  generally  to  the  officer  for  taxa- 
tion, he  cannot  take  into  his  consideration  the  question  of  retainer :  that  is 
tacitly  admitted  by  the  submission  to  taxation. 

The  rest  of  the  court  concurring — 

Rule  absolute,  without  costs. 
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MAFFEY  v.  GODWYN.^-p.  101. 

The  death  of  the  defendant  after  the  making  of  an  award  in  pursuance  of  a  rule  of  the 
court,  where  no  verdict  or  judgment  was  entered  up,  abates  the  suit ;  and  the  court 
will  not  enforce  the  performance  of  the  award  by  attachment. 

This  was  a  motion  for  an  attachment  of  the  plaintiff  for  the  non-perform- 
ance of  an  award.  An  action  of  assumpsit  was  commenced  by  the  plaintiff 
against  the  defendant ;  the  declaration  was  filed  in  Hilary  term,  1828,  and  by 
consent  of  parties  afterwards,  on  the  17th  August,  1829,  an  order  was  made 
by  Mr.  Justice  Littledale,  whereby  all  matters  in  difference  between  the  parties 
were  referred  to  arbitration,  the  costs  of  the  suit  to  abide  the  event.  On  the 
29th  October,  1829,  the  arbitrator  made  his  award,  and  decided  that  the  plain- 
tiff had  no  ground  of  action.  In  Michaelmas  term,  1829,  the  order  of  refer- 
ences was  made  a  rule  of  court.  On  the  80th  of  December,  1829,  the 
defendant  died  intestate.  On  the  30th  January,  the  costs  of  the  suit  were 
taxed  at  183/.,  and  on  the  1st  June,  1830,  administration  of  the  defendant's 
effects  was  granted  to  Sarah  Godwyn,  his  widow.  The  plaintiff  was  served 
with  a  copy  of  the  rule  of  court,  and  with  the  master's  allocatur,  and  payment 
was  demanded  on  behalf  of  the  administratrix  on  the  29th  of  September. 
1832. 

In  the  early  part  of  this  term  Barstow  obtained  a  rule  nisi  for  an  attach- 
ment against  the  plaintiff  for  the  non-payment  of  133/.,  the  defendant's  taxed 
costs  upon  the  rule  of  court. 

W.  Erie  now  showed  cause.  The  suit  in  this  case  has  abated  by  the  death 
of  the  defendant.  The  order  of  reference  was  made  simply  of  all  matters  in 
difference  before  any  interlocutory  judgment,  and  no  verdict  has  ever  been 
entered  up  in  this  cause.  The  first  point  to  be  submitted  to  the  court  is,  that 
the  affidavits  upon  which  the  rule  nut  was  obtained,  being  entitled  in  the 
cause  of  Maffey  v.  Godwyn,  are  made  in  no  cause  whatever.  (Here  he  was 
stopped  by  the  court.) 

BarttoWy  contra.  The  objection  just  taken  involves  the  whole  question.  In 
the  Michaelmas  term,  after  the  making  of  the  award,  the  order  was  made  a 
rule  of  court.  The  defendant  was,  during  Michaelmas  term,  alive,  and  the 
plaintiff  was  entitled,  during  that  time,  to  move  to  set  aside  the  award  if  he 
had  been  dissatisfied  with  it    After  that  term  nothing  remained  bat  to  tax 
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the  costs.  The  taxation  must  be  considered  to  have  reference  to  the  term  in 
which  the  order  was  made  a  rale  of  court.  If  an  action  be  brought  and  a  role 
to  compute  is  made  final,  judgment  may  be  entered  up  in  a  subsequent  term 
as  of  the  preceding  term,  and  may  be  declared  on  as  such ;  and  the  analogy, 
drawn  from  writs  of  execution,  tested  in  term  before  the  death  of  parties,  but 
issued  after  their  death,  is  also  applicable.  Now  as  to  the  argument  that  the 
suit  is  abated.  A  suit  is  abated  by  the  death  of  the  party  for  all  purposes  of 
establishing  a  liability  not  previously  existing,  but  not  for  the  purpose  of  giving 
effect  to  previous  rights  or  previous  liabilities,  if  they  have  been  established  and 
completed  by  a  judgment.  [Parke  J.  You  are  not  deprived  of  your  remedy 
by  action.]  The  remedy  bv  action  may  exist,  but  that  does  not  destroy  the 
remedy  by  attachment.  The  case  of  Rogers  v.  Stanton,  7  Taunt.  575,  is 
expressly  in  point.  In  that  case  it  did  not  even  appear  that  the  party  had 
lived  an  entire  term  after  the  award  was  made,  or  that  the  submission  was 
made  a  rule  of  court  in  the  lifetime  of  the  party  applying  for  the  enforcement 
of  the  rule.  [Den  man  C.  J.  If  the  award  in  that  case  directed  the  money 
to  be  paid  to  the  executors,  there  was  a  contempt  in  not  paying.]  The  award 
directed  the  money  to  be  so  paid,  but  it  does  not  appear  that  the  submission 
authorised  such  a  decision.  No  incongruity  will  appear  on  the  face  of  the 
proceedings  in  this  case,  if  the  attachment  be  granted,  as  the  form  of  the 
attachment  is  in  general  terms,  and  does  not  state  the  names  of  the  parties. 
[Denman  G.  J.  How  do  you  dispose  of  the  question  as  to  the  title  of  the 
affidavits  ?]  That,  again,  is  the  very  point  in  dispute.  There  is  no  doubt  that 
an  indictment  for  perjury  would  lie  upon  these  affidavits.  It  is  the  daily  prac- 
tice to  make  orders  (to  tax  attorney's  bills,  for  instance,)  in  causes  which  hare 
long  ceased  to  be  depending. 

Denman  C.  J.    You  have  no  remedy  but  by  action. 

Pakke  J.  If  the  suit  abate  there  is  a  difficulty  in  enforcing  a  rule  of  court 
made  in  the  cause.  In  the  case  of  Rogers  v.  Stanton,  the  point  concerning 
the  abatement  of  the  suit  was  not  fully  considered  by  the  court. 

Rule  discharged,  without  costs. 


In  re.  WILLIAM  JONES,  Esq.,  Marshal  of  the  K.  B.  Prison.— p.  128. 

Attorneys  are  entitled  to  be  admitted  to  the  interior  of  the  K.  B.  prison,  when  they 
have  occasion  to  go  there  for  the  benefit  of  clients  confined  in  the  prison,  or  when 
they  are  sent  for  by  such  clients.  But  the  court  will  not  make  a  general  order  upon 
the  marshal  to  permit  an  attorney  to  go  into  the  interior  at  all  times  to  rait  his 
clients. 

A  rule  was  obtained  by  Alexander,  calling  upon  the  marshal  to  show  cause 
why  he  should  not  permit  Mr.  Matanle,  an  attorney  of  this  court,  at  all  times 
to  go  into  the  interior  of  the  prison  for  the  purpose  of  visiting  his  clients 
there ;  against  which, 

Campbell,  S.  Q-.,  now  showed  cause.  The  court  possesses  no  jurisdiction 
over  this  matter.  The  rule  of  Trinity  term,  21  Geo.  3,(o)  gives  a  discretion 
to  the  marshal  to  admit  or  refuse  to  admit  whomsoever  he  shall  think  proper. 

Alexander,  in  support  of  the  rule.  The  rule  cited  by  the  solicitor  general 
does  not  give  power  to  the  marshal  absolutely  to  refuse  admission  to  any  per- 
son, but  merely  to  regulate  the  hours  of  admission  and  time  of  stay  according 
to  his  discretion ;  and  in  case  of  an  introduction  of  spirits  by  any  individual, 

(a)  Which  directs  "  that  the  Marshal  of  the  Marshalsea  of  this  court  shall  permit  no 
persons  to  enter  into  the  prison  without  their  being  first  searched,  to  see  whether  they 
have  any  spirituous  liquors  about  them ;  and  that  he  do  not  suffer  the  wives  or  children 
of  any  of  the  prisoners  to  lodge  in  the  prison,  under  any  pretence  whatsoever :  and 
that  the  marshal  do  prescribe  in  what  manner,  and  for  how  long  visiters  shall  be  allowed 
to  see  or  stay  with  the  prisoners,  according  to  the  circumstances  of  ervrj  case,  in  his 
discretion." 
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then  it  gives  the  marshal  power  for  the  future  to  refuse  to  admit  him.  The 
present  application  is  founded,  not  upon  the  regulation  referred  to  by  the 
solicitor  general,  but  upon  a  former  rule.(a)  The  inconvenience  that  would 
follow  from  refusing  to  make  this  rule  absolute  would  be  very  great,  inasmuch, 
as  it  would  give  to  the  marshal  power  to  refuse  even  to  allow  the  applicant  to 
visit  his  clients  who  are  in  need  of  his  assistance.  From  the  affidavits  it  is 
quite  clear  that  the  applicant  has  not  been  guilty  of  any  such  impropriety  as 
would  justify  his  exclusion.  The  discretion  of  the  marshal  cannot  be  abso- 
lute, but  is  subject  to  the  superintendence  of  this  eourt. 

Denman  C.  J.  The  rule  of  Trinity  term,  21  Geo.  3,  seems  rather  to  apply 
to  regulations  respecting  wives  and  families,  and  the  introduction  of  spirituous 
liquors.  The  visiters  spoken  of  can  hardly  mean  the  attorneys,  who  go  thither 
for  the  benefit  of  their  clients;  but  even  in  such  a  case  we  should  certainly 
consider  that  the  marshal  had  power  to  exclude,  upon  good  cause  shown  to  the 
court.  Here,  it  is  not  stated  by  Mr.  Matanle,  in  his  affidavit,  that  his  presence 
was  required  by  any  of  his  clients,  or  that  he  made  application  to  be  admitted 
on  the  ground  of  being  sent  for  by  any  client,  or  that  his  presence  was  at  all 
necessary.    The  rule,  we  think,  must  therefore  be  discharged. 

Rule  discharged.(6) 

(a)  "  Michaelmas  Term,  8  Geo.  2,  (1729). 

"  That  the  turnkeys  of  the  said  prison  do  diligently  attend  at  the  gate  or  door  of  the 
■aid  prison,  as  the  duty  of  their  office  requires,  and  do  admit  all  such  persons  to  have 
access  to  any  of  the  prisoners  as  by  law  are  entitled  thereto." 

(6)  And  see  1  N.  &  M.  68.  (c) 


ALIKEN  v.  HOWELL.— p.  191. 

In  an  action  on  a  bill  of  exchange,  after  a  verdict  for  the  defendant,  on  the  ground  that 
the  bill  was  drawn  originally  for  a  gambling  debt,  the  court  will  not  grant  a  new 
trial  upon  affidavits  negativing  such  defence,  where  there  has  been  no  surprise  upon 
the  plea. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange  drawn  by 
Bayard.  At  the  trial  of  the  cause,  Bayard  gave  evidence  that  the  bill  was 
accepted  for  a  gambling  consideration,  and  upon  this  evidence  the  bill  was  held 
void  in  the  hands  of  a  bond  fide  indorsee,  and  the  jury  gave  their  verdict  for 
the  defendant.  Campbell  obtained  a  rule  nisi  for  a  new  trial  upon  the  affidavits 
of  five  persons,  stating  that  the  bill  upon  which  the  action  was  brought  was 
not  given  in  respect  of  a  gambling  transaction.  Chamberlain,  who  was  an 
indorsee  and  indorser,  and  present  at  the  trial,  deposed  that  he  had  had  con- 
versations with  Bayard,  in  which  the  latter  acknowledged  that  the  bill  was  not 
given  in  discharge  of  any  gambling  debt,  and  suggested  that  Bayard  might 
have  given  his  evidence  under  a  mistake  as  to  the  identity  of  the  bill.  The 
affidavit  of  James  was  to  the  same  effect.  These  affidavits  were  contradicted 
by  that  of  Bayard  confirming  the  evidence  which  he  has  given  at  the  trial. 

P.  PoUock  now  showed  cause.  This  rule  was  obtained  upon  affidavits 
alleging  that  Bayard's  statement  was  untrue.  There  is  no  affidavit  by  plaintiff 
that  he  was  taken  by  surprise ;  and  if  it  had  been  so,  that  would  have  been 
no  ground  for  minting  a  new  trial  to  the  plaintiff,  who  might,  at  any  moment 
when  he  saw  the  evidence  taking  an  unexpected  turn,  have  withdrawn  the 
case  from  the  consideration  of  the  jury.  This  application  is  made,  not  in 
respect  of  any  thing  which  is  alleged  to  have  occurred  before  or  at  the  trial, 
but  merely  on  the  ground  that  since  the  trial  something  has  come  out  in  con- 
venation  with  Bayard  or  his  agent,  tending  to  contradict  the  evidence  relative 
to  the  nature  of  the  consideration  given  for  the  bill.  If  this  rule  be  made 
absolute,  the  consequence  will  be  that  in  actions  of  this  sort  ex  pott  facto 
evidence  may  at  any  time  be  adduced  as  a  ground  for  granting  a  new  trial. 
From  the  situation  rf  the  parties  in  this  case  rendering  it  probable  that  the 
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consideration  was  a  gambling  debt,  it  appears  that  the  plaintiff  made  inquiries 
of  Bayard  upon  this  point  previously  to  the  trial,  and  received  for  answer  that 
the  consideration  was  good ;  and  at  the  trial  questions  were  put  to  the  witness 
with  the  view  of  obtaining  a  denial  of  the  fact  of  the  illegality  of  the  consi- 
deration. 

Campbell,  S.  G.,  in  support  of  the  rule.  The  plaintiff  was  proved  to  hive 
been  a  bond  fide  indorsee.  It  is  however  admitted,  that  if  the  original  con- 
sideration were  a  gambling  debt,  the  bill  would  not  be  valid  in  the  hands  of  a 
bond  fide  holder.  But  the  defence  is  one  that  ought  to  be  made  out  by  the 
most  satisfactory  evidence ;  and  if  any  donbt  be  thrown  upon  that  evidence,  it 
is  sufficient  to  invalidate  it.  Upon  payment  of  the  costs  of  the  former  trial, 
this  matter  ought  again  to  be  submitted  to  the  consideration  of  a  jury.  There 
are  other  bills  to  a  large  amount,  some  of  which  may  have  been  given  for  a 
gambling  consideration ;  but  that  objection  of  course  cannot  be  set  up  as  a 
defence  to  all  the  bills.  The  verdict  was  given  wholly  upon  the  evidence  of 
Bayard,  who  was  much  interested  in  proving  that  the  bill  was  void. 

1)enman  C.  J.  We  cannot  alter  the  law.(a)  The  parties  were  not  taken 
by  surprise,  as  it  appears  that  they  heard  sufficient  to  shake  their  credit  in  the 
testimony  which  Mr.  Bayard  had  given  them.  There  ought  to  be  something 
very  convincing  for  the  court,  after  this  trial,  to  set  aside  the  verdict  With 
regard  to  Bayard  not  being  a  creditable  witness,  by  reason  of  his  connection 
with  the  defendant  rendering  it  his  interest  to  avoid  the  bill,  that  is  a  circum- 
stance of  which  the  plaintiff  had  the  full  advantage  in  his  address  to  the 
jury.  It  would  be  very  dangerous  to  allow  this  rule  of  law  to  be  infringed 
upon. 

Parke  J.  I  am  also  of  the  same  opinion.  The  rule  of  law  is,  that  such 
transactions  shall  render  bills  void.  This  was  proved  at  the  trial ;  and  no 
ground  has  been  made  out  for  granting  a  new  trial. 

Taunton  J.  I  am  entirely  of  the  same  opinion.  If  this  rule  were  to  be 
departed  from,  we  should  be  inundated  with  motions  for  new  trials  upon  similar 
affidavits. 

Patteson  J.,  concurred.  Rule  discharged. 

(a)  By  58  Geo.  8,  o.  93,  bills  drawn  upon  an  usurious  contract  are  made  available  in 
the  hands  of  a  holder  for  value,  without  notice.  Bat  no  such  relaxation  of  the  law  au 
taken  place  with  respeot  to  such  bills  drawn  upon  a  gambling  transaction. 


STOTHERT  v.  GOODFELLOW  and  DALLEY.(a)— 202. 

The  breach  of  the  condition  of  a  bond,  otherwise  well  assigned,  is  not  vitiated  by  the 
superaddition  of  immaterial  allegations. 

Debt  upon  bond,  dated  the  12th  day  of  April,  1828,  in  the  penalty  of  1002. 
The  bond  was  subject  to  the  following  condition : — "  Whereas  the  above-named 
Henry  Stothert  hath  appointed  the  said  Henry  Goodfellow,  his  agent,  to  sell 
for  the  said  H.  S.  goods,  &c.,  upon  commission,  and  to  account  to  the  said  H. 
8.  for  all  the  goods,  &c,  as  he  the  said  H.  G.  shall  sell  for  or  on  account  of 
the  said  H.  S. ;  Now  the  condition  of  this  obligation  is  such,  that  if  the  said 
H.  G.  do  and  shall  at  all  times,  and  from  time  to  time  during  the  space  of 
three  years,  as  he  the  said  H.  G.  shall  continue  and  be  employed  by  die  said 
H.  S.  as  his  agent,  well  and  faithfully  serve  him  the  said  H.  8.  without  con- 
suming, embezzling,  losing,  misspending,  misapplying,  or  unlawfully  making 
away  with  any  of  the  moneys,  goods,  &c.,  of  him  the  said  H.  S.y  which  shall  be 
committed  to  the  charge,  care,  custody  or  keeping  of  the  said  H.  G.,  by  reason 
or  means  of  his  so  being  agent  for  the  said  H.  S.  as  aforesaid;  and  if  the  said 

(a)  This  ease  was  moved  early  in  the  tarn. 
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B.  G-.  shall  at  any  time  daring  the  time  of  his  being  agent  as  aforesaid  to  the 
said  H.  8.,  neglect  to  account  with  him  the  said  H.  §.,  his  executors,  &o., 
weekly,  or  oftener  if  thereunto  required  by  the -said  H.  8.,  his  executors,  Ac., 
by  reasonable  notice  in  writing,  under  his  or  their  hands  for  that  purpose,  to 
be  given  or  left  with  him  the  said  H.  G.  at  his  house,  or  usual  place  of  abode, 
then  if  the  said  H.  G.  and  William  Dalley,  or  either  of  them,  their  or  either 
of  their  heirs,  <kc,  any  or  either  of  them,  do  and  shall,  within  one  month  next 
after  due  proof  thereof  by  confession  of  the  said  H.  G.  or  otherwise  howsoever, 
and  notice  thereof  given  or  left  at  or  in  the  dwelling-house  of  the  said  W.  D., 
his  heirs,  &c,  in  writing  or  otherwise,  make  good  and  sufficient  recompence, 
satisfaction,  and  payment  to  the  extent  of  the  full  sum  of  100/.  unto  the  said 
H.  S.  his  executors,  Ac.,  (provided  his  or  their  loss  shall  amount  to  that  sum,) 
for  the  moneys,  goods,  &c.,  of  the  said  H.  8.  so  lost,  wasted,  misspent  or  mis- 
applied as  aforesaid,  by  means  of  the  said  H.  G.  neglecting  or  refusing  to 
account  as  aforesaid,  then  this  obligation  to  be  void,  Ac.  The  declaration 
assigned  the  following  breach: — "That  H.  G.  was  and  continued  to  be 
employed  by  the  plaintiff  as  such  agent  as  aforesaid,  for  a  long  time,  to  wit, 
for  the  space  of  three  years  next  after  the  date  of  the  said  writing  obligatory, 
to  wit,  at,  &c.  And  that  after  the  making  of  the  said  writing  obligatory,  and 
within  three  years  from  the  date  thereof,  and  during  the  time  H.  G.  was  so 
employed  by  the  plaintiff  as  such  agent  as  aforesaid,  to  wit,  on  the*  13th  day 
of  April,  1828,  and  on  divers  other  days  and  times  between  that  day  and  the 
17th  day  of  February,  1881,  at  &c,  H.  G.  embezzled,  &o.,  divers  sums  of  money 
of  the  plaintiff,  in  the  whole  amounting  to  a  large  sum,  to  wit,  500/.,  which 
several  sums  of  money  respectively  were  received  by  and  committed  to  the 
charge,  care,  custody  and  keeping  of  H.  G.  as  such  agent  as  aforesaid,  and  by 
reason  and  means  of  his  so  being  such  agent  to  the  said  plaintiff  as  aforesaid, 
that  is  to  say,  after  the  making  of  the  said  writing  obligatory,  to  wit,  on  the 
several  days  last  aforesaid,  at,  &c.  And  that  afterwards,  and  more  than  one 
month  before  the  expiration  of  three  years  next  after  the  date  of  the  writing 
obligatory,  to  wit,  on,  &c.,  at,  Ac.,  there  was  due  proof  by  confession  of  H.  G. 
and  otherwise  had,  that  H.  G.  had  so  embezzled,  Ac,  the  said  several  sums  of 
money.  And  that  notice  of  the  premises  was  afterwards,  and  more  than  a 
month  before  the  expiration  of  three  years  from  the  date  of  the  writing  obli- 
gatory, to  wit,  on,  &c,  at,  &c,  given  to  the  defendant  W.  D.  Yet  the  defend- 
ants did  not,  nor  did  either  of  them,  within  one  month  after  such  proof  as 
aforesaid,  and  notice  thereof  given  as  aforesaid,  or  at  or  after  the  expiration  of 
that  month,  make  any  recompence,  satisfaction,  or  payment,  to  the  extent  of 
the  sum  of  100/.  unto  the  said  plaintiff,  (although  his  the  said  plaintiff's  loss, 
by  reason  of  the  premises,  amounted  to  that  sum  and  more,)  for  the  moneys 
of  the  plaintiff  so  embezzled,  &c,  by  H.  G.  as  aforesaid,  but  did,  and  each  of 
them  did,  wholly  neglect  and  refuse  so  to  do,  contrary  to  the  tenor,  &o."  To 
this  declaration  the  defendants  pleaded  non  est  factum^  and  several  special 
pleas;  upon  which  issue  was  joined.  At  the  trial  at  the  last  Wilts  assizes, 
before  Patteson,  J.,  a  verdict  was  found  for  the  plaintiff. 

Barsloujj  now  moved  in  arrest  of  judgment.  The  breach  is  not  well 
assigned ;  first,  it  is  not  averred  that  Goodfellow  neglected  to  account ;  and 
secondly,  it  is  not  stated  that  notice  in  writing,  under  the  hand  of  the  plain- 
tiff, was  given  to  Goodfellow,  requiring  him  to  account.  Both  these  circum- 
stances are  material,  and  without  them  the  condition  is  not  broken. (a) 

By  the  Court. — The  condition  of  this  bond  is  obscure,  and  it  is  difficult  to 

(a)  Here,  by  the  express  terms  of  the  condition  (supra,)  the  confession  of  Goodfel- 
low, the  principal,  was  to  be  evidence  against  Dalley,  the  surety.  As  to  the  general 
question  with  respect  to  the  admissibility  of  entries  made  by  the  principal,  to  charge 
the  surety,  see  Cutler  v.  Newlin,  cor.  Holroyd,  J.,  Mann.  N.  P.  Digest,  2d  edit.  187; 
Evans  v.  Bcattie,  6  EBp.  N.  P.  C.  26 ;  Bacon  v.  Chesney,  1  Stark.  N.  P.  C.  192 ;  Goes  v. 
Watlington,  8  Brod.  &  Bingh.  182;  S.  C.  6  B.  Moore,  885;  Wiitmash  v.  Genge,  8 
Mann,  &  ByL  42. 
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ascertain  what  the  true  meaning  of  it  is.    We  think  that  the  breach  in  this 
case  is  substantially  well  assigned.     The  condition  consists  of  two  branches, 
the  first,  that  Ooodfellow  shall  serve  the  plaintiff  without  embezzling  the 
moneys  committed  to  his  charge ;  the  second  branch,  that  if  Goodfellow  shall 
neglect  to  account  with  the  plaintiff  weekly,  or  oftener  if  required,  by  notice 
in  writing,  under  the  hand  of  the  plaintiff,  to  be  left  at  the  residence  of  Good- 
fellow,  then  Ooodfellow  and  his  surety  shall,  within  one  month  after  proof  and 
notice  thereof  given  to  latter  at  his  residence,  make  payment  to  the  amount  of 
100/.  (if  the  loss  amount  to  that  sum).     Under  the  first  branch  of  this  condi- 
tion, it  is  not  necessary  that  any  notice  should  be  given  by  the  plaintiff  to 
Goodfellow.    Notice  is  only  required  by  the  second  branch  of  the  condition. 
There  is  a  positive  averment  that  Goodfellow  did  embezzle  moneys.    The 
breach  is  therefore  well  assigned  on  the  first  branch  of  the  condition ;  and  the 
circumstance  of  the  allegation  of  embezzlement  having  other  matter  mixed  up 
with  it,  will  not  vitiate  the  assignment.  Rule  refused.(a) 

(a)  And  see  Calrert  v.  Gordon,  1  Mann.  &  Ryl.  497,  and  7  Barn.  &  Crew.  809 ;  S.  G. 
upon  a  second  argument,  8  Mann.  &  Ryl.  124. 
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STOVIN  v.  TAYLOR.— p.  250. 


A  plaintiff  arresting  a  defendant  under  a  misapprehension  of  a  doubtful  point  of  law,  is 
not  liable  to  pay  the  defendant  his  costs  under  43  Geo.  8,  o.  46,  s.  8. 


THOMPSON  v.  HENRY  BLACKHURST  and  Others.— p.  266. 

A  judgment  of  a  county  court  is  not  conclusive.  The  existence  of  the  facts  necessary 
to  the  regularity  of  such  judgment  is  a  question  for  the  jury,  although  a  motion  made 
in  the  county  court  to  set  it  aside  for  irregularity  having  been  dismissed. 

Trespass.  The  first  count  of  the  declaration  was  for  entering  the  dwelling 
house  of  the  plaintiff,  and  seising  his  goods.  Second  count,  de  bonis  aspor- 
tati$.  Pica :  first,  general  issue ;  secondly,  (as  to  the  whole  of  the  declara- 
tion), actio  rum,  because  before,  the  said  time  when,  &c.,  to  wit,  on  the  2d 
January,  1832,  a  certain  suit  was  commenced  by  one  Willam  Black  hurst  and 
the  said  Henry  Blackhurst,  in  the  county  court  of  the  sheriff  of  the  same 
county  of,  Lancaster,  holden  at  Preston,  against  the  plaintiff,  for  a  certain 
cause  of  action  which  had  before  then  occurred  within  the  jurisdiction  of  the 
said  court,  and  such  proceedings  were  thereupon  had,  that  the  said  W.  Black- 
hurst and  H.  Blackhurst,  by  the  consideration  and  judgment  of  the  said  court, 
recovered  against  the  plaintiff  a  certain  debt  of  91.  19*.  llrf.  and  also  3/.  6*. 
bd.  which  by  the  said  court  were  adjudged  to  the  said  W.  B.  and  H.  B.  for 
the  damages  which  they  had  sustained  on  the  occasion  of  the  detention  of  that 
debt;  whereof  the  plaintiff  was  convicted;  as  by  the  proceedings  in  the  said 
suit  still  remaining  in  the  said  county  court  of  the  said  sheriff,  more  fully  and 
at  large  appear ;  and  the  said  judgment  being  in  full  force  and  effect,  and  the 
said  debt  and  damages  wholly  unpaid  and  unsatisfied,  the  said  W.  B.  and  H. 
B.  for  having  execution  thereof,  to  wit,  on,&c,  sued  and  prosecuted  out  of  the 
said  county  court  of  the  said  sheriff  of  the  said  county  of  Lancaster,  holden,  &c., 
a  certain  process  of  execution  called  a  levy(n)  upon  the  said  judgment,  by 

(a)  The  ordinary  process  of  execution  at  Common  Law  is  a  distringas  ad  satisfacien- 
dvm.  In  county  courts,  to  which  the  statutes  giving  process  by  fieri  facias,  elegit,  nnd 
capias  ad  satisfaciendum,  do  not  apply,  the  execution  is  still  by  distringas,  except  in  those 
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which  the  said  court  commanded  the  bailiff  of  the  hundred  of ,  and  also 

Thomas  Toach,  Charles  Norris,  two  of  the  defendants,  and  one  John  Cooke, 
that  they,  or  some  of  them,  should  cause  to  be  levied  of  the  goods  and 
chattelaf  a)  of  the  said  plaintiff,  the  debt  and  damages  aforesaid,  and  that  they 
should  nave  that  money  at  the  next  county  court  to  be  holden  for  the  said 
county,  to  render  to  the  said  W.  B.  and  H.  B.  for  the  debt  and  damages 
aforesaid ;  which  process  afterwards,  and  before  the  return  thereof,  to  wit,  on, 
&c,  at,  &c.,  was  delivered  to  the  said  Thomas  Toach,  in  due  form  of  law,  to  be 
executed.  Under  this  process  of  execution,  Thomas  Toach  and  Charles  Norris 
justified  as  bailiffs,  and  James  Poole  as  their  servant. 

Replication,  de  injurx  sud  proprid  absque  tali  causd  ;  whereupon  issue  is 
joined. 

At  the  Lancaster  Spring  Assizes,  1832,  this  cause  came  on  for  trial  before 
Patteson,  J.,  when  the  following  evidence  was  given.  On  the  8th  of  August, 
1826,  a  justicies  issued  to  the  sheriff  of  Lancaster,  authorising  him  to  enter- 
tain a  suit  between  W.  B.  and  H.  B.,  and  the  present  plaintiff,  for  9/.  19i 
lie?.  The  justicies  plaint-book  of  the  sheriff  of  Lancaster  was  produced,  which 
contained  the  following  entry :  "  Lancashire  to  wit,  the  11th  county  court  of 
P.  E.  Towneley,  esquire,  sheriff  of  the  said  county,  holden  at,  &o.,  on  Tuesday 
the  22d  November,  2  W.  4,  and  A.  D.  1831. 

"  Before  T.  B.  Addison  and  J.  Addison,  esquires,  suitors,  10th  Deo.  1831. 
"Henry  Blackhurst,  and     ^ 

William  Blackhurst,         f  v.  John  Thompson, 

Gents.,  two,  &c.,  in  person,  f         Debt,  9/.  19*.  lid. 
Complainants,  J 

Defendant  appears  by  T.  Ellis,  2d  January,  1832.  Saith 
nothing.  Same  day  granted  levy  for  debt  and  3/.  6s.  5</. 
costs.  To  levy  for  92.  18*.  and  costs.  Bailiffs  :  Toach,  Nor- 
ris, and  Cook." 

It  was  stated  that  the  practice  of  the  county  court  is,  that  when  the  under- 
sheriff  receives  the  writ  of  justicies,  he  issues  a  warrant  directed  to  the  bailiffs, 
commanding  them  to  attach  the  defendant  by  his  goods,  to  compel  him  to 
appear  at  the  next  county  court  to  answer  to  the  plaintiff;  and  that  the  war- 
rant is  delivered  by  the  under-sheriff  to  the  plaintiff's  attorney,  who  then 
makes  a  copy  of  the  warrant  and  instructs  one  of  the  bailiffs  to  whom  it  is 
directed  to  serve  a  copy  upon  the  defendant.  The  bailiff  claims  from  the 
defendant  2*.  4d.  for  entering  an  appearance  for  him ;  and  the  payment  of  the 
2*.  Ad.  is  considered  as  an  authority  for  that  purpose.  If  the  2s.  4d.  be  not 
paid  by  the  defendant,  the  bailiff  attaches  the  defendant's  goods  until  the 
defendant  enters  an  appearance  by  attorney.  No  evidence  was  given  of  the 
warrant  having  been  issued,  or  of  the  payment  of  the  2s.  4d.  to  T.  Ellis, 
whose  name  was  entered  on  the  plaint-book  as  appearing  for  the  defendant; 
but  it  was  contended  that  the  proceedings  in  the  county  court  should  be  pre- 
sumed to  be  regular ;  and  it  was  shown  on  the  part  of  the  defendant  that  a 
motion  to  set  aside  the  proceedings  in  the  county  court  for  irregularity  had 
been  dismissed.  The  learned  judge  was  of  opinion  that  the  defendants  had 
not  made  out  their  justification;   but  he  left  it  to  the  jury  to  determine 

counties  in  which,  by  immemorial  custom,  the  sheriff  is  authorized  to  award  a  levari 
facias.  Vide  Com.  Dig.  Copyhold,  R.  18 ;  ib.  tit  courts,  C.  10,  18.  In  the  present 
case,  the  plea  does  'not  state  any  such  custom ;  bat  no  exception  appears  to  have  been 
taken  on  the  ground  of  this  omission.  In  the  superior  courts,  the  writ  of  Dutnxgc*  is 
never  resorted  to  after  a  judgment,  except  upon  a  recovery  in  detinue,  when,  for  the 
purpose  of  obtaining  possession  of  the  specific  chattels,  successive  writs  of  Dittrmga*  ei 
deliberandum  may  issue  until  the  property  is  restored.  See  Keilwey  64  b;  Towns. 
Judgm.  82,  &c. ;  1  Rol.  Abr.  787,  1  88;  9  Yin.  Abr.  440;  Mann.  Ed.  Prmot  IstecL 
489 ;  Ibid.  App.  299. 

(a)  By  special  custom,  the  issues  of  the  land  may  be  taken  under  a  levari  fade*  4* 
terri*  el  cataU  s,  2  Lutw.  1413 ;  the  ordinary  levari  is  de  eaiaUis  only. 
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whether  a  warrant  had  ever  been  served  on  the  defendant  or  the  2s.  Ad.  paid  by 
him.  The  jury  found  both  these  facts  in  the  negative,  and  retnrned  a  verdict 
for  the  plaintiff.  The  learned  judge  gave  leave  to  the  defendant  to  move  for 
a  new  trial,  on  the  ground  of  misdirection,  and  reserved  to  the  plaintiff  any 
advantage  he  might  have  by  reason  of  any  defect  in  the  defendant's  plea.  In 
Easter  Term  last  Archbold  obtained  a  rule  niri  for  a  new  trial,  against  which 

F.  Pollock  and  Wightman  now  showed  cause.  The  practice  of  the  inferior 
court  could  not  be  lawful  which  enables  a  plaintiff  to  obtain  judgment  and 
execution  without  the  knowledge  of  the  defendant,  as  would  be  the  case  here 
if  it  were  unnecessary  to  prove  the  serving  of  the  warrant,  or  the  authority  to 
appear,  signified  by  payment  of  the  2*.  Ad.  In  the  administration  of  justice, 
it  is  important  to  bear  in  mind  that  what  is  satisfactory  evidence  at  one  time, 
may  not  be  so  at  another.  Here,  five  years  had  elapsed  between  the  issuing 
of  the  justices,  and  the  entry  of  the  plaint.  The  dates  exciting  so  much 
suspicion,  the  jury  might  well  require  proof  of  the  regularity  of  the  proceedings ; 
and  as  no  such  proof  was  given  by  the  defendant,  they  were  warranted  in 
presuming  that  these  proceedings  were  not  regular. 

The  special  plea  states  that  a  suit  was  commenoed  by  Blackhurst  in  1832, 
and  that  a  debt  of  91.  19*.  lid.  was  recovered,  The  county  court  had  no 
jurisdiction  over  debts  above  the  sum  of  40«.  The  proceedings  of  the  county 
court  are  therefore,  upon  the  face  of  the  plea,  irregular.  [Littledalb,  J. 
That  is  only  ground  of  demurrer.]  The  court  will  not  presume  a  justicies  in 
this  case.  The  county  court  has  two  jurisdictions,  ordinary  and  extraordinary. 
The  extraordinary  jurisdiction  is  that  which  the  court  has  over  debts  above  40«. 
and  is  founded  upon  the  writ  of  justicies.  There  are  several  cases  to  show  that 
when  a  defendant  justifies  under  process  issuing  out  of  an  inferior  courtj  the 
jurisdiction  of  the  inferior  court  ought  to  be  set  forth.  In  Moravia  v.  Sloper, 
Willes,  37,  0.  J.  Willes  says,  "  In  all  the  cases  that  I  can  find  where  these 
sort  of  pleas  have  been  holden  to  be  good,  they  have  expressly  set  forth  what 
jurisdiction  the  court  had,  to  show  that  the  court  had  a  general  jurisdiction 
of  such  sort  of  actions;"  Dennis  v.  Bowls  and  another,  2  Lutw.  918,  and 
Jones  v.  Moldrin,  3  Levins.  141.  There  is  likewise  another  objection.  It  is 
not  shown  that  the  process  in  this  case  was  returned ;  Middleton  v.  Price,  1 
Wils.  17;  2  Stra.  118.  This  is  not  the  case  of  justifying  under  process  by 
an  officer,  of  the  court  who  is  entitled  to  great  latitude  in  pleading,  but  it  is  a 
justification  by  one  of  the  plaintiffs  in  the  original  suit,  who  is  bound  to  plead 
every  circumstance  strictly.  If  the  defendant,  upon  a  new  trial,  should 
obtain  a  verdict,  the  plaintiff  would  be  entitled  to  arrest  the  judgment  upon 
this  ground.  If  the  case  had  been  reversed,  there  would  have  been  ample 
ground  for  moving  for  a  new  trial,  on  account  of  the  deficiency  of  the 
evidence. 

Archbold,  contra-.  In  Middleton  v.  Price,  tho  question  arose  upon  mesne 
process.  [Denman  C.  J.  The  oourt  do  not  think  it  necessary  that  you  should 
notice  those  cases.  The  question  is,  whether  there  was  evidence  of  fraud  to 
Warrant  the  finding  of  the  jury.]  The  defendants  were  not  bound  to  prove  the 
points  which  were  left  to  the  jury.  It  was  not  inoumbent  on  the  defendant  to 
prove  every  step  of  the  cause.  It  is  not  necessary  to  set  forth  the  whole 
proceedings  in  the  plea,  Pitt  v.  Knight,  1  Wms.  Saund.  92,  note  2.  [Den- 
MAN  0.  J.  The  rules  as  to  pleading  only  are  there  laid  down :  nothing  is 
said  as  to  the  proof.]  The  proof  is  regulated  by  the  pleadings.  The  plead- 
ings set  out  the  judgment  only,  and  it  is  incumbent  on  the  party  impugning 
the  judgment,  to  show  that  the  proceedings  were  not  regular.  [Taunton  J. 
In  the  ancient  pleadings,  the  proceedings  were  all  set  out,  and  though  the 
modern  pleadings  are  shorter,  the  proof  required  is  not  narrowed.]  The 
ancient  •  pleadings  which  set  out  judgments  in  courts  of  record,  stated  the 
proceedings  in  the  same  manner  as  they  did  when  they  set  out  judgments  in 
the  inferior  courts;  and  it  must  be  supposed;  that  now  when  the  proof  is  much 
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narrowed  in  the  one  case,  it  must  be  so  in  the  other.  They  are  put  upon  the 
same  footing  in  pleading,  and  therefore  it  is  to  be  presumed,  prima  facie  at 
least,  that  they  are  subject  to  the  same  requirements  as  to  proof.  [Dennax 
G.  J.  The  proof  required  in  stating  judgments  of  courts  of  record,  need  not 
be  the  same  as  in  the  case  of  judgments  of  courts  not  of  record,  the  record 
itself  having  evidence  of  every  thine  contained  in  it.]  All  that  it  was  neces- 
sary to  prove  was  the  justicies,  the  plaint,  and  the  judgment.  [Patteson  J. 
There  is  one  point  of  your  case  which  has  not  been  adverted  to.  It  seems  that 
the  appearance  was  not  in  person,  but  by  another  who  was  not  an  attorney. 
Upon  looking  into  the  old  entries  in  books  as  to  county  courts,  I  find  that  the 
appearances  were  always  in  propria  persona.  The  appearance  in  this  case 
seems  to  be  contrary  to  common  law ;  and  in  order  to  warrant  it  some  special 
custom  should  be  shown.  It  was  said,  that  the  custom  here  was  to  appear 
either  by  bailiff  or  by  attorney.  Here  it  does  not  appear  from  the  minute  in 
the  plaint-book,  that  Ellis,  who  appeared,  was  either  bailiff  or  attorney.]  He 
acted  as  deputy,  and  that  is  a  sufficient  acting  by  attorney.  Before  the  statute 
of  3  Jac.  1,  o.  7,  (s.  2 })  there  was,  it  is  believed,  no  such  thing  as  a  regularly  ad- 
mitted attorney ;  (vide  iamen  4  Hen.  4,  c.  18 ;  33  Hen.  6,  c.  7 ;  18  EH*,  c.  14,  s. 
3,)  and  therefore  in  the  interval  which  had  occurred  between  the  statute  of  West- 
minster 2,  (13  Edw.  1  cap.  10,)  which  first  authorised  a  party  to  appear  by 
attorney,  and  the  passing  of  the  statute  of  James,  an  attorney  must  have  been 
a  mere  deputy.  In  county  courts  the  appearance  must  be  according  to  the 
common  law ;  it  is  otherwise  in  courts  of  record,  where  regularly  admitted 
attorneys  are  required  by  statute.  [Patteson  J.  I  do  not  mean  a  regularly 
admitted  attorney,  but  simply  an  authorised  agent.]  It  sufficiently  appears 
frotn  the  proof,  that  he  was  an  agent.  The  length  of  time  which  has  elapsed 
between  the  issuing  of  the  justicies  and  the  entering  of  the  plaint,  is  no  hard- 
ship upon  a  defendant,  as  it  is  in  his  power  to  force  on  the  proceedings  to  a 
conclusion  if  he'  thinks  proper.  Until  the  late  rule  of  court,  if  the  party  had 
sued  out  a  writ  in  the  Court  of  Common  Pleas,  he  was  never  considered  to  be 
out  of  court.  The  court  at  Preston  follows  the  Court  of  Common  Pleas  at 
Lancaster,  which  latter  court  follows  the  Common  Pleas  at  Wesminster. 

S Patteson  J.  It  does  not  follow  it  in  all  particulars.  They  cannot  there 
eclare  before  the  defendant  has  appeared.] 
Den  man  C.  J.  I  cannot  bring  myself  to  entertain  any  doubt  upon  this 
subject.  The  defendant  could  sustain  his  justification  only  by  proving  all  the 
proceedings  in  the  county  court.  It  was  necessary  to  show  the  appearance. 
In  order  to  prove  the  appearance,  it  was  said  that  one  Ellis  appeared,  which 
Ellis  was  bailiff,  and  perpetually  appeared  for  others  upon  payment  of  2*.  id. 
The  validity  of  this  practice  we  are  not  now  to  discuss,  for  the  jury  have  found 
that  the  warrant  was  not  served  or  the  2*.  id.  paid.  The  only  question  is 
whether  the  jury  are  justified  in  coming  to  the  conclusion  at  which  they  have 
arrived.  It  was  said  that  a  motion  had  been  made  in  the  county  court,  to  set 
aside  the  proceedings  for  irregularity,  which  had  been  dismissed.  It  does  not 
at  all  follow  that  the  jury  were  wrong  in  finding  a  verdict  for  the  plaintiff. 
Looking  at  all  the  circumstances  of  suspicion  in  this  case,  the  jury  have  very 
naturally  found  that  the  whole  was  a  conclusive  proceeding.  I  think  the  rule 
therefore  ought  to  be  discharged. 

Littledale  J.  I  am  also  of  opinion  that  the  rule  should  be  discharged. 
The  appearance,  .as  enterred  upon  the  minutes,  was  not  by  the  party  himself; 
and  this  afforded  sufficient  ground  for  making  inquiry  as  to  whether  Ellis  had 
any  authority  to  appear.     It  was  found  that  he  had  not. 

Taunton  J.  I  am  of  the  same  opinion.  Two  matters  are  found ;  the  first, 
that  the  process  was  not  served,  and  the  second,  that  the  2s.  Ad.  (which  would 
warrant  Ellis  in  appearing)  was  not  paid.  These  facts,  as  found/  raise  a 
violent  presumption  of  fraud ;  and  I  see  no  reason  to  find  fault  with  the 
finding  of  the  jury.    Ellis  might  have  been  called  to  prove  payment,  if  he  had 
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been  paid;  but  this  was  not  done.  The  practice  as  to  appearance  may  be 
good ;  but  there  is  not  sufficient  matter  found  to  supply  proof  that  that 
practice  has  been  pursued.  It  is  said  that  the  judgment  is  conclusive.  A 
distinction  has  always  been  made  in  this  respect  between  courts  of  record  and 
courts  not  of  record.  In  Walker  v.  Witter,  1  Dougl.  1,  (and  see  Plummer 
v.  Woodburne,  7  Dowl.  &  Ryl.  25 ;  4  Barn  &  Cress.  625 ;  Phillips  v.  Allen, 
2  Mann.  &  Ryl.  580,  589,  n.(6),)  which  was  an  action  of  debt  brought  on 
a  judgment  of  a  court  in  Jamaica,  Lord  Mansfield  thus  expresses  himself: — 
"  The  difficulty  in  the  case  had  arisen  from  fixing  accurately  what  a  court  of 
record  is  in  the  eye  of  the  law.  That  description  is  confined  properly  to  certain 
courts  in  England;  and  their  judgments  cannot  be  controverted.  Foreign 
courts,  and  court*  in  England  not  of  record,  have  not  that  privilege,  nor  the 
courts  in  Wales,  &c.  The  doctrine  in  the  case  of  Sinclair  v.  Fraser  was 
unquestionable.  Foreign  judgments  are  a  ground  of  action  every  where,  but 
they  are  examinable.1'  Lord  Keyon,  (who  differed  materially  from  Lord  Mans- 
field upon  these  points,  in  giving  judgment  in  the  case  of  Oalbraith  v.  Neville, 
(cited  in  a  note  to  Walker  v.  Witter,  1  Dougl.  6,)  refers  to  the  Duchess  of 
Kingston's  case,  (since  reported  in  11  Hargrave's,  State  Trials,  198,  and  in 
20  Howell's  State  Trials,  355,)  and  says  that  it  was  there  held  that  the 
judgment  of  the  Ecclesiastical  Court  might  be  examined  on  the  ground  of 
fraud.  If  the  judgment  of  the  Ecclesiastical  Court  may  be  impeached  on  the 
ground  of  fraud,  surely  the  judgment  of  the  county  court  may  be.  Here,  I 
think  that  the  finding  of  the  jury  was  equivalent  to  a  finding  that  the  judg- 
ment had  been  obtained  by  fraud.  It  was  a  judgment  obtained  behind  the 
back  of  the  party. 

Patteson  J.  I  think  the  rule  ought  to  be  discharged.  It  seems  to  have  been 
admitted  by  Mr.  Archbold,  that  the  judgment  was  not  conclusive.  (Vide 
Phillips  v.  Allen,  2  Mann.  &  Ryl.  580,  580,(a)  581,(a)  586,  588,  589,(a)) 
He  does  not  say  that  the  judgment  is  conclusive,  but  that  because  there  was  a 
motion  made  to  set  aside  the  judgment  for  irregularity,  which  was  dismissed, 
its  validity  ought  to  be  presumed,  and  no  question  upon  it  ought  to  have 
been  submitted  to  the  jury.  But,  on  the  other  hand,  it  did  not  appear  upon 
what  ground  that  motion  had  been  made.  My  opinion  is,  that  this  was  a 
case  for  the  jury  to  determine.  The  practice  that  was  proved  may  or  may  not  be 
lawful :  but  it  would  take  a  great  deal  to  persuade  me  that  it  can  be  so.  Accord- 
ing to  the  practice  as  stated,  a  justicies  might  issue ;  at  any  time  after  that, 
fifty  years  perhaps,  2«.  4d.  might  be  required  from  the  defendant,  to  authorise 
the  bailiff  to  appear  for  him ;  fifty  years  afterwards  an  appearance  might  be 
entered;  and  a  judgment  might  thus  be  obtained  without  the  defendant's 
knowing  any  thing  whatever  about  it.  I  cannot  believe  that  such  a  custom 
would  be  lawful.  But  here  the  jury  found  that  the  matter  required  by  the 
practice  has  not  been  performed ;  therefore,  even  supposing  the  practice  good, 
it  does  not  come  into  operation  in  this  case.  I  do  not  think  we  are  called  «pon 
to  disturb  the  finding  of  the  jury.  Rule  discharged. 


THE  KING  v.  MINSHULL.— p.  277/ 

A  magistrate  cannot  be  required  to  hear  evidence  which  ought  not  to  affect  his  deter- 
mination. 

8emble,  a  license  to  sell  beer,  although  obtained  by  fraud  is  valid,  unless  the  fraud  be 
practiced  by  the  party  to  whom  the  license  was  granted. 

One  Williams  obtained  a  license  for  selling  excisable  liquors,  under  the 
following  circumstances :— An  application  for  a  license  was  made  by  him  to 
the  special  sessions,  and  upon  its  coming  on  to  be  considered,  three,  out  of  six 
magistrates  who  were  present,  expressed  themselves  willing  to  grant  the 
license,  and  the  other  three  opposed  it.    Amongst  the  latter  was  a  gentleman 
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of  the  name  of  Becket ;  bat  upon  the  license  there  appeared  the  signature  of 
the  three  consenting  magistrates  and  also  of  Mr.  Becket,  so  that  the  license 
was  signed  by  the  requisite  majority  of  the  justices  present.  Williams,  upon 
receiving  the  license  so  signed,  obtained  the  regular  license  from  the  excise 
office.  One  Edwards,  a  neighbouring  publican,  informed  against  Williams  for 
selling  beer  and  spirituous  liquors  without  a  license.  Upon  the  charge  coming 
to  be  heard  before  Mr.  Minshull,  the  license  signed  by  the  four  magistrates 
was  produced ;  and  the  charge  was  dismissed  by  the  magistrate,  who  refused 
to  receive  any  evidence  as  to  the  mode  in  which  the  signature  of  Mr.  Becket 
had  been  obtained.  It  does  not  appear  to  have  been  suggested  that  the  sig- 
nature of  Mr.  Becket  had  been  obtained  by  fraud. 

F.  Pollock  obtained  a  rule  calling  upon  Mr.  Minshull  to  show  cause  why  a 
mandamus  should  not  issue  commanding  him  to  receive  the  evidence — against 
which. 

Sir  J.  Scarlett,  now  showed  cause.  The  magistrate  acted  rightly  in 
dismissing  the  charge.  The  license  was  produced  to  him  duly  signed,  and  it 
was  shown  to  have  been  acted  upon  by  the  excise  officer.  Under  these 
circumstances  he  thought  he  was  not  warranted  in  treating  Williams  as 
acting  legally.  Although  it  may  not  have  been  the  intention  of  Mr.  Becket 
to  sign  the  license,  yet  the  signature  is  conclusive,  unless  it  can  be  clearly 
shown  to  have  been  obtained  by  the  fraud  of  the  party  who  uses  it. 

F.  Pollock,  contra. — The  signature  was  obtained  through  fraud.  At  the 
time  when  Mr.  Becket  refused  to  concur  in  granting  the  licence,  and  stated 
the  reasons  for  his  opposition,  Williams  was  present.  The  license  afterwards 
appears  to  have  been  signed  by  this  very  gentleman,  who  would  not  have  sub- 
scribed his  name  unless  he  had  been  fraudulently  led  to  suppose  that  the 
document  laid  before  him  was  some  other  than  the  license  in  question. 

By  the  Court. — It  appears  to  Us  that  the  magistrate  has  acted  correctly 
throughout.  The  license  appearing  to  be  signed  by  four  magistrates  out  of 
six,  it  must  be  held  good,  unless  fraud  be  proved.  Mr.  Becket  may  have 
altered  his  determination.  But  whether  that  be  so  or  not,  there  is  no  evidence 
to  charge  Williams  personally  with  having  fraudulently  and  surreptitiously 
obtained  the  licence ;  and  therefore  he  cannot  be  fined  for  having  acted  bona 
fide  under  it.  Bule  discharged. 


The  KING  v.  The  Mayor  and  Aldermen  of  the  City  of  LONDON.— p.  285. 

It  is  no  ground  for  refusing  a  mandamus  to  admit  a  party  to  an  office  to  which  he  has 
been  elected,  that  to  a  similar  mandamus,  granted  in  respect  of  a  former  election  of 
the  same  party,  a  return  was  made,  showing  an  excuse,  valid  in  point  of  law  for  not 
admitting  him. 

In  Michaelmas  Term  last,  Sir  J  Scarlett  obtained  a  rule  nisi  for  a  man 
damus  directed  to  the  Mayor  and  Court  of  Aldermen  of  London,  to  admit 
Michael  Scales  as  an  Alderman  of  London.  From  affidavits  which  were  then 
produced  to  the  court,  it  appeared  that  a  previous  application  of  the  same 
kind  had  been  made  on  behalf  of  Scale,  after  an  election  in  the  ward  of  Port- 
soken,  at  which  Scales  had  been  declared  to  be  duly  elected.  The  Mayor  and 
Court  of  Aldermen  refusing  to  admit  and  swear  him  as  alderman  for  the  said 
ward,  a  mandamus  was  granted  by  this  court-.  To  this  mandamus  a  return 
was  made,  which  was  adjudged  good  and  sufficient  in  law.  Scales  afterwards 
brought  an  action  agaiuBt  the  corporation  of  London  for  a  false  return,  which 
action  is  still  pending.  In  January,  1832,  another  election  took  place,  when 
Scales  was  again  elected.  The  Court  of  Aldermen  refused  to  admit  him,  and 
swore  in  Mr.  Hughes,  the  other  candidate.  Upon  this  Scales  applied  to  the 
Court  for  leave  to  file  an  information  in  the  nature  of  a  quo  warranto  against 
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Hughes.  Leave  was  granted,  the  information  was  filed,  and  Hughes  suffered 
judgment  of  ouster  to  be  entered  against  him. 

Campbell,  S.  G.,  Law,  Common  Serjeant,  and  Follett,  now  showed  cause. 
The  rule  nisi  was  obtained  on  the  supposition  that  there  had  been  no  adjudica- 
tion by  the  Court  of  Aldermen.  It  would  be  nugatory  to  grant  a  mandamus 
now,  as  the  same  return  would  be  made  to  this  mandamus  as  was  made  to  the 
preceding  one.  The  Court  of  Aldermen  has  a  discretionery  power  to  admit  or 
reject  a  person  who  has  been  elected  alderman.  On  the  former  election  Scales 
petitioned  to  be  admitted ;  a  position  was  presented  by  other  persons  against 
his  return  ;  and  tbat  Court,  after  hearing  the  petitioners,  has  adjudicated  that 
he  is  an  unfit  person  to  fill  the  office  of  alderman.  The  Court  of  Aldermen  is 
not  obliged  to  state  why  they  think  him  an  improper  person  j  Rex  v.  Mayor 
of  London,  3  Barn.  &  Aid.  255.  In  making  the  return  it  will  not  be 
necessary  to  state  that  the  Court  heard  evidence.  In  the  case  of  the  elec- 
tion of  the  Lord  Mayor  of  London  himself,  the  crown  has  the  power  of  refus- 
ing to  admit  him,  if  it  be  thought  that  he  is  an  improper  person,  without 
stating  the  ground  of  the  rejection. 

Sir  J.  Scarlett,  contra,  was  stopped  by  the  Court. 

Penman  C.  J. — I  think  the  rule  ought  to  be  made  absolute,  in  order 
that  Scales  may  have  an  opportunity  of  controverting  the  facts  stated  in  the 
return.  . 

TAUNtoN  J. — The  rule  ought  to  be  made  absolute.  Scales  ought  to  nave 
an  opportunity  of  traversing  the  facts  stated  in  the  return.  Suppose  Scales 
wishes  to  try  the  validity  of  the  custom  for  the  Court  of  Aldermen  to  decide 
upon  the  fitness  of  a  person  elected,  he  will  have  no  opportunity  of  doing  so, 
unless  a  return  be  made  to  this  mandamus. 

Littledale  J.,  and  Patteson,  J.,  concurred  Bule  absolute. (a) 

(a)  A  return  was  made  to  this  mandamus,  which,  in  Trinity  Term,  1833,  was  held 
sufficient:  vide  post 


DOE  dem.  WILLIAM  SMITH  v.  PIKE  and  HIGHETT.— p.  385. 

A.,  donee  in  tail,  enters  and  takes  the  profits ;  in  the  lifetime  of  A.,  B.  enters  and  takes 
the  profits  during  80  years,  to  his  own  use.  A.  dies.  C,  his  issue  in  tail,  may  enter 
upon  B.t  and  is  not  bound  to  show  tbat  the  possession  of  B.  was  not  adrene. 

Where  a  judge  left  as  a  question  for  the  jury,  a  point  which  upon  the  eTidence  could 
only  be  determined  one  way,  and  the  jury  found  a  yerdict  against  the  evidence,  the 
court  refused  to  grant  a  new  trial,  otherwise  than  upon  payment  of  eosts. 

Ejectment  for  a  dwelling-house  or  cottage  and  garden  in  the  parish  of 
Burgage,  Wiltshire.  At  the  trial  before  Taunton,  J.,  at  the  Salisbury  spring 
assizes,  1830,  the  following  facts  appeared : — By  indenture  of  29th  April, 
1749,  between  John  Smith  of  the  first  part,  Mary  Elton  of  the  second  part, 
and  Gilbert  and  Durnford  of  the  third  part,  John  Smith  conveyed  the  pre- 
mises in  question  (inter  alia)  to  Gilbert  and  Durnford  and  their  heirs,  to  the  use 
of  John  Smith  until  marriage  with  Mary  Elton,  and  after  marriage  to  the  use 
of  John  Smith  for  life,  remainder  to  Gilbert  and  Durnford  to  preserve,  Ac., 
remainder  to  the  wife  for  life  in  bar  of  dower,  remainder  to  the  heirs  of  the 
body  of  the  husband  and  wife,  reversion  to  J.  Smith  in  fee.  The  marriage 
took  place  on  the  1st  May,  1749.  J.  and  M.  Smith  had  issue,  their  only  son 
John  Smith,  born  on  the  24th  March,  1752.  M.  Smith  died  ;in  1759,  and 
J.  Smith,  the  settlor,  in  1767.  On  the  26th  June,  1774,  John  the  son, 
married  Elizabeth  Coblyn,  and  by  her  had  issue  the  claimant,  born  26th  May, 
1778.  John,  the  son,  died  in  1823.  The  seisin  of  J.  Smith,  the  settlor,  was 
proved,  and  it  was  shown  that  after  his  death  his  son  John  took  the  rents 
until  1795.  After  that  period  the  premises  were  enjoyed  by  the  father  of  the 
defendant  Pike,  to  whom,  according  to  the  verbal  statement  of  a  witness, 
Vol.  XXVHL— 35 
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John  Smith,  the  son,  had  sold  the  property. (a)  The  defendant  claimed  as 
heir,  and  Highett  a  mortagee,  of  the  elder  Pike.  I  was  contended  by  Wilde, 
Serjt.  and  Bingham,  on  the  part  of  the  defendants,  that  the  possession  of  the 
Pikes  unexplained  must  be  taken  to  be  adverse.  For  the  plaintiff  it  was 
answered,  by  Erskine  and  Manning,  that  admitting  that  an  adverse  possession 
for  20  years  against  J.  Smith,  the  son,  would  have  barred  the  entry  of  William, 
and  that,  as  held  by  the  Court  of  Common  Pleas  in  Tonson  v.  Kaye,(6)  3  Brod. 
&  Bing.  217,  and  6  B.  Moore,  542 ;  no  new  rights  of  entry  accrued  to  the 
successive  issues  in  tail,  yet  there  was  nothing  in  this  case  from  which  such 
adverse  possession  could  be  inferred ;  that  the  Pikes  might  have  received  the 
rents  to  the  use  of  John  Smith,  the  son,  and  if  not,  the  latter  might  have 
rightfully  conveyed  to  Pike  his  own  life  interest;  that  the  court  would  not 

E resume  that  the  tenant  in  tail  had  wrongfully  conveyed  a  greater  estate  than 
e  was  himself  possessed  of;  and  that  if  a  recovery  had  been  suffered  the 
tenant  would  have  no  difficulty  in  producing  the  evidence.  The  learned  judge, 
however,  directed  a  nonsuit,  and  refused  to  reserve  the  point.  In  the  following 
term  Erskine  obtained  a  rule  nisi  to  set  aside  the  nonsuit  upon  the  grounds 
insisted  on  at  the  trial ;  against  which,  in  Hilary  term,  1832. 

F.  Pollock  and  Bingham  Bhowed  cause.  The  elder  Pike  held  the  property 
for  more  than  20  years  during  the  life  of  John  the  son.  The  possession  was 
adverse  to  John  the  son,  and  his  entry  being  barred  by  20  years  acquiescence, 
no  new  right  of  entry  accrued  to  his  son  upon  his  death ;  Tolson  v.  Kaye. 
The  possession,  though  adverse,  is  not  necessarily  wrongful,  as  the  tenant  in 
tail  may  have  conveyed  to  Pike  by  fine  or  by  recovery,  or  as  a  wrong  will  not 
be  presumed,  it  must  be  taken  that  this  long  possession  is  referable  to  some  con- 
veyance by  fine  or  recovery,  which,  if  no  such  assurance  had  existed,  might 
have  been  easily  disproved  by  a  search  in  the  proper  repositories. 

Manning  and  FoUett  contra.  Tho  title  of  the  lessor  of  the  plaintiff  was 
made  out,  and  that  title  not  being  met  by  any  proof  of  adverse  possession,  the 
plaintiff  was  entitled  to  recover.  The  case  would  have  been  less  favourable  if 
the  claimant's  father  had  never  been  in  possession,  but  he  having  been  in 

(a)  It  is  understood  that  John  Smith,  the  son,  had  in  fact  conveyed  to  Pike  by  lease  and 
release,  suppressing  the  settlement  of  1749 ;  a  fraud  which,  as  Wiltshire  is  not  a  register 
oounty,  he  had  no  difficulty  in  effecting. 

(b)  Where  it  was  held,  that  the  20  years  within  which  a  writ  of  formedon  t»  defender 
must  be  sued  under  21  Jac.  1,  c.  16,  s.  1,  begin  to  run  against  the  present  and  all  future 
issue  in  tail,  when  the  title  descends  to  the  first  issue  entitled  to  take  after  the  com- 
mencement of  the  adverse  seisin.  This  decision  appears  to  have  proceeded  chiefly 
upon  the  construction  put  by  the  defendant's  oonnsel  (Mr.  Serjt.  Bullock)  upon  the 
words  "  first,  descended,  or  fallen, "  which  was  assumed  to  refer  to  the  descent  from 
the  donee  to  the  first  issue  in  tail.  It  seems  probable  that  when  the  words  "  first, 
descended,  or  fallen"  were  adopted  by  the  legislature,  "  first"  was  employed  in  the 
same  almost  redundant  sense  in  which  it  is  frequently  used  in  acts  of  parliament,  to 
exclude  the  possibility  of  supposing  that  because  the  right  or  cause  of  action  was  in 
its  nature  continuing,  the  period  of  limitation  was  not  to  be  calculated  from  the  com- 
mencement of  such  continuing  right  Thus  in  9  Qeo.  3,  o.  16,  s.  1,  the  crown  is  pro- 
hibited from  enforcing  "  any  right  or  title  which  hath  not  first  accrued  or  grown,  or 
shall  not  hereafter  first  accrue  or  grow  within  the  space  of  60  years  next  before  the 
filing,  issuing,  or  commencing  of  any  such  action,"  &c.  In  Btowel  v.  Lord  Zonch, 
Plowd.  874,  the  court  were  divided,  two  judges  (Southcot  and  Weston)  against  two 
Dyer  and  Catline),  upon  the  question  whether  each  successive  issue  in  tail  had  five 
years  to  avoid  a  fine  levied  by  the  discontinuance  of  the  ancestor. 

Sir  Thomas  Jones,  who  was  one  of  the  judges  that  decided  the  Earl  of  Derby's  case, 
(T.  Jones,  237,  2  Show.  104,  Pollexf.  491,  Sir  T.  Raym.  200,)  appears  to  have 
approved  of  the  opinions  of  Southcot  and  Weston,  in  favor  of  the  successive  Issues  in 
tail. 

In  Tolson  v.  Kaye,  a  writ  of  error  was  brought  in  K.  B.  upon  the  judgment  in  C.  P. 
but  the  plaintiff  was  compelled  to  compromise  or  abandon  his  claim  from  want  of 
means ;  as,  if  he  had  succeeded  in  reversing  the  judgment,  he  must  have  gone  down 
to  try  every  one  of  the  thirty  issues  in  fact,  behind  which  the  tenant  had  been  allowed 
to  intrenoh  himself,  before  he  would  have  been  entitled  to  judgment  qvod  reomereC 
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possession,  the  bare  perception  of  rents  and  profits  by  another  for  twenty  years 
does  not  create  such  an  adverse  possession  as  shall  bar  the  right  of  entry  by 
force  of  the  statute  of  limitations.  In  a  question  of  adverse  possession  the 
issue  lies  on  the  party  setting  it  up.  A  wrongful  possession  cannot  be  pre- 
sumed ;  Hall  v.  doe,  5  B  &  Aid.  690;  per  Bayley,  J. ;  Reading  v.  Rawstern, 
2  Lord  Raym.  830,  second  point  J.  Smith,  the  father  of  the  claimant,  had 
a  right  to  convey  away  the  land  for  his  own  life.  This  is  the  only  estate 
which,  as  tenant  in  tail,  he  could  rightfully  make,  and  if  he  had  affected  to 
convey  a  fee  simple  by  lease  and  release,  the  law  would  have  restricted  the 
operation  of  the  conveyance  to  the  simple  grant  of  an  estate  for  the  life  of  the 
releasor.  If  the  estate  tail  was  absolutely  destroyed  by  a  recovery,  or  barred 
as  against  the  issue,  by  a  fine  with  proclamations,  it  would  have  been  compe- 
tent to  the  defendant  to  produce  such  document  at  the  trial.  It  could  not  be 
incumbent  on  the  plaintiff  to  show  that  no  such  instrument  existed,  because 
the  mere  perception  of  rents  and  profits  by  the  Pikes  did  not  point  to  such 
assurance  as  necessary  to  account  for  such  perception,  which  might  be  referred 
to  an  express  grant  for  life ;  to  a  conveyance  by  lease  and  release  in  fee,  which 
would  operate  as  a  grant  for  life ;  or,  even  supposing  the  conveyance  to  be 
such  as  to  defeat  the  estate  tail,  that  effect  might  have  been  produced  by  a 
feoffment  with  warranty,  binding  the  lessor  of  the  plaintiff,  if  lineal,  with 
assets,  and  if  collateral  even  without  assets.  As  no  search  would  have 
enabled  the  plaintiff  to  ascertain  whether  any  conveyance  of  the  closes  adverted 
to  had  been  executed,  he  was  not  bound  to  institute  an  inquiry,  in  the  result 
of  which,  even  if  he  found  no  fine  or  recovery,  he  could  place  no  confidence. 
The  possession  by  the  Pikes,  even  during  the  lifetime  of  the  claimant's  father, 
was  not  adverse  to  the  estate  tail.  If  it  had  been  so,  a  question  might  have 
arisen  whether,  upon  the  death  of  his  father  seven  years  ago,  a  new  right  of 
entry  did  not  accrue  to  the  lessor  of  the  plaintiff.  Under  tne  old  statute  of 
limitations,  32  Hen.  8,  c.  2,  though  formedon  in  the  remainder,  and  formedon 
in  the  reverter,  were  limited  to  50  years  after  right  of  action  accrued,  no  such 
restriction  was  imposed  upon  issues  in  tail,  who  might  still  bring  their  forme- 
don in  the  descender  at  any  distance  of  time.  The  statute  of  21  Jac.  1,  limits 
writs  of  formedon  in  the  descender  to  20  years  after  title  descended  or  cause 
of  action  happening.  The  Court  of  Common  Pleas,  in  Tolson  v.  Kaye,  has 
carried  the  restriction  much  further,  it  is  conceived,  than  was  intended  by  the 
framers  of  the  latter  statute ;  for  they  can  hardly  be  supposed  to  have  intended 
by  a  side-wind  to  introduce  a  new  mode  of  eluding  the  statute  de  bonit,  with- 
out fine  or  recovery,  in  cases  where  the  tenant  in  tail  happened  to  live  20 
years  after  parting  with  the  possession  of  the  entailed  property.  A  writ  of 
error  is  now  pending  in  this  court  upon  the  judgment  of  the  Court  of  Com- 
mon Pleas  in  Tolson  v.  Kaye,  upon  which  errors  have  been  assigned. 

Cur.  adv.  vult. 

Lord  Tenterden  C.  J.,  in  the  course  of  Trinity  term  delivered  the  judg- 
ment of  the  court 

The  premises  sought  to  be  r&overed  had  been  in  the  possession  of  the  Pikes 
for  30  years  before  tne  death  of  the  claimant's  father,  and  for.seven  years  after* 
wards.  We  are  of  opinion  that  the  possession  cannot  be  taken  to  be  adverse. 
It  was  contended  by  the  defendant  at  the  trial,  that  the  possession  must  be 
taken  to  have  been  adverse  to  the  title  of  the  father,  and  that  the  issue  in  tail 
is  barred  when  there  has  been  an  adverse  possession  for  20  years  against  his 
ancestor.  The  argument  on  the  part  of  the  plaintiff  appears  to  have  been  put 
entirely  on  the  ground  of  the  probability  that  the  rent  was  received  by  the 
Pikes  to  the  use  of  the  tenant  in  tail,  (a)  The  attention  of  the  learned  judge 
was  not  drawn  to  the  case,  that  the  perception  of  the  rents  by  the  Pikes  might 
be  referred  to  such  a  conveyance  as  a  tenant  in  tail  is  authorised  by  law  to 

(a)  The  learned  judge  had  reported  only  the  argument  addressed  to  him  by  M>« 
Erskine,  who  had  confined  his  observations  to  this  point* 
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make.  The  words  of  the  statute  21  Jac.  1,  c.  16,  are,  "that  no  person  shall 
make  any  entry  into  any  lands,  tenements,  or  hereditaments,  but  within  20 
years  next  after  his  or  their  right  or  title,  which  shall  hereafter  first  descend 
or  accrue  to  the  same,  and  in  default  thereof  such  persons  so  not  entering  and 
their  heirs  shall  be  utterly  excluded  and  disabled  from  such  entry  after  to  be 
made."  Here  the  father  had  entered  after  the  remainder  in  tail  limited  to 
him  had  taken  effect,  bo  that  the  case  does  not  fall  within  the  express  terms  of 
the  statute,  which  bars  all  persons  and  their  heirs  not  entering  within  20  years 
after  their  right  or  title  shall  first  accrue.  One  of  the  witnesses  dropped  an 
expression  from  which  a  sale  might  be  inferred.  The  rather  may  have  sold  an 
estate,  so  as  to  make  a  title  against  himself,  but  he  could  not  bar  his  son  except 
by  fine  or  recovery.  The  long  possession  by  the  Pikes  may  have  originated 
in  a  conveyance  by  lease  and  release,  in  which  case  the  possession  could  not 
be  adverse  to  the  title  of  the  issue  in  tail.  It  could  not,  therefore,  be  incum- 
bent on  the  plaintiff  to  explain  the  possession  of  the  defendants,  and  to  nega- 
tive a  conveyance  by  fine  or  recovery.  We  are  of  opinion  that  this  case  must 
be  referred  to  another  jury.  Rule  absolute. 

On  the  second  trial,  before  Gaselee  J.,  at  the  Salisbury  spring  assizes,  1832, 
upon  the  cross-examination  of  the  witness  who  proved  the  pedigree,  he  stated 
that  the  claimant  was  the  eldest  son  of  John  Smith  born  in  wedlock ;  but  that 
two  or  three  years  before  the  marriage  he  had  a  son  John  by  Elizabeth  Coblyn. 
then  a 'servant,  that  this  John  who  bore  bis  father's  name  of  Smith,  went  for 
a  soldier,  and  was  reported  to  have  married  and  left  children,  but  had  not  been 
heard  of  for  seven  or  eight  years.  Upon  this  the  defendant's  counsel  con- 
tended that  the  possession  was  adverse,  and  cited  Tolson  v.  Kaye,  ante,  (and 
see  Ootterell  v.  Dutton,  4  Taunt.  826  j)  Doe  v.  Prosser,  1  Cowper,  217; 
Page  v.  Selfby,  Buller's  N.  P.  102,  b. ;  that  John  Smith  might  have  conveyed 
the  premises  by  lawful  conveyance,  for  which  he  cited  3  Tho.  Co.  Litt.  93,  n. ; 
and  that  by  the  descent  from  Pike  the  father  to  Pike  the  defendant,  the  entry 
of  the  lessor  of  the  plaintiff  was  tolled.  The  defendant  called  no  witnesses. 
The  learned  judge* told  the  jury  that  it  was  for  them  to  say  whether  John,  the 
elder  brother  of  the  claimant,  was  legitimate,  and  that  if  he  was  found  to  be 
illegitimate,  the  questions  would  arise  whether  the  possession  of  the  Pikes  was 
adverse,  and  whether  the  entry  of  the  lessor  of  the  plaintiff  was  tolled.  The 
jury  said  that  it  was  not  proved  that  John  was  illegitimate.  Upon  which  the 
learned  judge  answered,  then  it  is  proved  that  he  is  legitimate,  and  he  has  left 
children.  The  jury  found  a  verdict  for  the  defendants.  In  the  following  term 
Coleridge  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,ron  the  ground  that  there 
was  no  evidence  to  warrant  the  verdict,  and  that  the  plaintiff  had  been  taken  by 
surprise,  having  no  suspicion  that  his  illegitimate  brother  was  to  be  set  up  to 
defeat  his  claim ;  against  which 

Bingham  now  showed  cause.  The  plaintiff  cannot  rely  upon  the  ground  of 
surprise,  as  he  has  filed  no  affidavit  in  support  of  it.  The  defendant  has  relied 
all  along  upon  this  defect  in  the  title  of  the  lessor  of  the  plaintiff.  It  was  in- 
cumbent on  the  plaintiff  to  show  that  his  les8of*was  the  eldest  son  of  the  donee 
in  tail,  and  therefore  he  was  bound  to  prove  most  distinctly  that  the  elder 
brother  was  illegitimate.  This  he  has  failed  to  do.  He  proved  a  search  for 
children  of  John. and  Elizabeth  Smith  in  the  parish  in  which  they  were 
married.     He  should  have  examined  the  registers  of  the  adjoining  parishes. («) 

Coleridge  Serjt.,  and  Manning,  coutra,  were  stopped  by  the  court. 

By  the  Court. — This  rule  must  be  made  absolute,  but  it  will  be  on  pay- 
ment of  costs. 

For  the  plaintiff  it  was  submitted,  that  this  was  not  the  ordinary  case  of  a 

(a)  In  the  register  of  the  parish  in  which  Elizabeth  Coblyn  lived  before  her  marriage, 
the  entry  of  the  baptism  of  her  son  John,  described  him  as  illegitimate.  This  entry, 
though  it  had  been  examined  and  transcribed  by  the  defendant,  was  not  known  to  the 
lessor  of  the  plaintiff  until  after  the  second  trial. 
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verdict  against  evidence;  that  here  there  was  no  evidence  which  ought  to  have 
gone  to  the  jury  on  the  question  of  legitimacy,  as  the  only  person  who  spoke 
to  the  existence  of  an  elder  brother,  distinctly  stated  that  he  was  illegitimate; 
that  the  submitting  such  evidence  was  a  miscarriage  in  the  learned  judge, 
equivalent  to  a  misdirection,  and  was  equally  prejudicial  to  the  plaintiff  as  the 
former  nonsuit;  and  that  the  effect  of  imposing  upon  the  lessor  of  the  plaintiff 
the  payment  of  costs  on  both  sides  now,  in  addition  to  his  own  costs  of  the  first 
trial,  would  be  to  deprive  him  of  his  estate  without  any  default  in  him.  The 
court,  however,  said  that  the  case  must  take  the  upual  course  of  new  trials  after 
verdicts  against  evidence.  Rule  absolute  on  payment  of  costs. 


BINGHAM  v.  ALLPORT.— p.  £98. 

A  tender  made  to  the  managing  clerk  of  the  plaintiff1  s  attorney,  who  at  the  time  dis- 
claims authority  from  his  master  to  receive  the  debt,  is  insufficient. 

Assumpsit.  Plea,  general  issue  as  to  the  demand,  except  as  to  15/.  parcel 
of,  and  as  to  that  sum  a  tender  and  refusal.  At  the  trial  before  Bayley,  B.,  at 
the  last  spring  assizes  for  the  county  of  Warwick,  the  defendant,  in  order  to 
support  the  plea  of  tender,  proved  that  he  had  gone  to  the  office  of  the  plain- 
tiff's attorney,  where  he  found  only  his  clerk,  to  whom  he  tendered  the  money; 
that  the  clerk  was  at  first  willing  to  receive  it  and  was  about  to  give  a  receipt, 
but  afterwards  said  that  he  had  no  authority  from  his  principal  to  receive  the 
money  or  to  give  a  discharge  from  the  debt.  The  learned  judge  told  the  jury 
that  if  they  thought  the  clerk  had  disclaimed  all  authority  to  receive  the 
money,  the  tender  to  him  was  insufficient.  The  jury  returned  their  verdict  for 
the  plaintiff,  but  leave  was  given  to  the  defendant  to  move  to  set  aside  that 
verdict  and  to  enter  it  for  the  defendant.  A  rule  nisi  to  that  effect  having  been 
obtained  in  last  Easter  term, 

Bumfrey  and  M.  D.  Hill  now  showed  cause.  The  finding  of  the  jury  after 
the  direction  of  the  learned  judge,  was  a  finding  of  a  disclaimer  by  the  clerk 
of  authority  to  receive  payment.  In  Wilmot  v.  Smith,  1  Moody  &  M.  238, 
the  clerk  to  whom  the  tender  was  made  did  not  disclaim  authority  to  receive 
payment,  but  said  only  that  he  could  not  receive  the  sum  tendered.  In  Moffatt 
v.  Parsons,  5  Taunt.  307,  the  clerk  to  whom  the  tender  was  made  had  been 
previously  authorised  to  receive  money  for  his  master.  In  Blow  v.  Russell, 
I  Car.  &  Payne,  365,  the  agent  disclaimed  having  any  authority  to  receive 
less  than  the  sum  demanded,  and  it  was  even  there  held  that  a  tender  to  him 
of  a  smaller  amount  was  not  a  good  tender,  the  ground  of  the  decision  there 
being  that  the  agent  to  whom  the  tender  was  made  had  not  discretion.  There 
is  no  discretion  nere.  The  rule  now  sought  to  be  established  is  at  variance 
with  the  authorities,  which  show  that  a  tender,  made  to  an  attorney  who 
expressly  denies  his  authority  to  receive,  is  not  good. 

Clarke,  K.  C,  contra.  The  authority  disclaimed  was  an  authority  to  receive 
less  than  the  whole  amount  claimed.  The  facts  proved  showed  that  the  clerk 
had  authority  to  receive  the  whole  if  it  had  been  tendered.  This  was  the 
managing  clerk  of  the  attorney,  who  must  be  presumed  to  have  the  same  dis- 
cretion as  the  attorney  himself,  and  therefore  in  this  respect  the  case  differs 
from  that  of  Blow  v.  Russell,  which  at  the  trial  was  quoted  as  an  authority 
for  the  defendant.  The  other  cases  mentioned  are  also  authorities  for  the 
defendant.  In  Barrett  v.  Dere,  1  Moody  &  M.  200,  it  was  held  that  payment 
made  to  a  person  found  in  a  merchant's  counting-house,  and  appearing  to  be 
interested  with  the  conduct  of  the  business  there,  was  good  payment  to  the 
merchant,  although  in  fact  the  person  was  never  employed  by  him. 

Littledalk  J. — There  is  no  ground  for  disturbing  the  verdict.    It  dees 
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not  appear  to  me  that  the  olerk  had  any  authority.  Had  he  been  shown  to 
have  been  authorised  to  receive  the  money,  it  appears  from  the  case  of  Moffat 
v.  Parsons,  that  he  could  not  have  disclaimed  it.  Although  a  party  put  his 
case  into  the  hands  of  his  attorney,  who  thereby  becomes  authorised  to  accept 
payment,  it  by  no  means  follows  that  all  the  attorney's  clerks  have  such  an 
authority  also. 

Taunton  J. — I  am  also  of  opinion  that  the  clerk  had  no  authority.  The 
case  of  Moffatt  v.  Parsons  is  distinguishable  from  that  before  the  court,  because 
there  the  tender  was  made  to  a  constituted  agent,  authorised  to  receive  the 
money. 

Patteson  J.— It  was  left  to  the  jury  to  say  whether  the  clerk  disclaimed 
or  not.  It  is  now  quite  impossible  for  us  to  direct  a  verdict  to  be  entered  for 
the  defendant ;  nor  can  we  grant  a  new  trial  on  the  ground  that  the  verdict 
was  against  the  evidence,  because  of  the  smallness  of  the  damages. 

Rule  discharged. 


CASES 

ARGUED  AND  DETERMINED 


COURT    OF   KING'S   BENCH, 

Of 

faster   Cerm, 

IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  WILLIAM  IV.— 1838. 


FREEiMAN  v.  BIRCH.— p.  420. 


The  bailee  of  goods  sending  them  by  a  carrier  to  the  bailor,  may  sne  the  carrier  for 

negligence. 

Ga8E  against  a  carrier  for  negligence.  At  the  trial  before  Patteson  J.,  at 
the  sittings  for  Middlesex  in  this  term,  the  following  facts  appeared. 

The  plaintiff,  a  laundress  residing  at  Hammersmith,  was  in  the  habit  of 
sending  linen  to  and  from  London  by  the  defendant's  cart,  which  travelled 
from  Chiswick  to  London.  A  basket  of  linen  belonging  to  Spinks  was  sent 
by  the  defendant's  cart,  and  on  its  way  to  London  part  of  its  contents  were 
either  lost  or  stolen.  Spinks  did  not  pay  the  carriage  of  the  linen.  It  was 
objected  on  the  part  of  the  defendant  that  the  present  action  was  misconceived, 
and  that  the  action  should  have  been  brought  by  the  owner  of  the  linen.  The 
learned  judge  overruled  the  objection,  and  a  verdict  was  found  for  the 
plaintiff. 

Beaton,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The 
action  should  have  been  brought  by  the  owner  of  the  linen,  and  not  by  the 
laundress.  It  is  laid  down  in  Selwyn's  Nisi  Prius,  p.  405,  that  the  action 
against  a  carrier  for  the  non-delivery  or  loss  of  goods  must  be  brought  by  the 
person  in  whom  the  right  of  property  in  goods  is  vested.  [Parke  J.  The 
person  who  employs  the  carrier  must  bring  the  action.]  The  action  against 
the  carrier  must  be  brought  by  the  person  in  whom  the  legal  right  was  vested, 
Dawes  v.  Peck,  8  T.  R.  330.  [Parke  J.  The  circumstance  of  the  legal 
right  being  in  one  person,  may  oe  evidence  of  employment  by  that  person.] 
In  Dawes  t>.  Peck,  the  action  was  brought  by  the  vendor  of  the  goods  against 
the  carrier ;  the  vendee  had  named  the  carrier,  and  it  was  holden,  that  because 
the  legal  right  to  the  goods  had  vested  in  the  vendee,  he  should  have  brought 
the  action.  Again,  in  Dutton  v.  Solomonson,  3  Boa.  k  Pull,  584,  it  was  held, 
that  where  goods  were  ordered  by  a  tradesman  to  be  sent  bv  a  carrier,  the 
delivery  to  the  carrier  vested  the  property  in  the  purchaser,  and  be  alone  could 
maintain  an  action  against  the  carrier  for  the  loss  of  the  goods :  King  v.  Mere- 
dith, 2  Gamp.  639.    This  action  therefore  is  improperly  Drought. 

Littlidale  J.  In  the  cases  cited,  the  property  in  the  goods  was  entirely 
gone  out  of  the  vendor.  In  this  case  the  laundress  retained  a  special  property 
in  the  goods. 

Parke  J.    I  am  of  the  same  opinion.    In  the  case  of  the  vendor  and 


544  Roffey  v.  Harbrough.    E.  T,  1833.  [422 

vendee,  if  the  goods  are,  whilst  the  carrier  has  the  care  of  them,  to  be  at  the 
risk  of  the  vendor,  he  must  bring  the  action  against  the  carrier.  In  ordinary 
cases  the  vendor  employs  the  carrier  as  the  agent  of  the  vendee.  (See  Davis 
v.  James,  5  Burr.  2680 ;  Moore  v.  Wilson,  1T.R  659.) 

Rule  refused. 


MARTIN  v.  KNOWLES.— p.  421. 

Eddy  that  a  stale  debt,  bearing  interest,  is  not  taken  out  of  the  statute  of  limitations  by 
an  engagement  signed  by  the  debtor  to  charge  his  estate  with  a  sum  corresponding 
in  amount  with  the  debt,  with  interest  from  the  date  of  the  engagement 

Assumpsit  for  goods  sold  and  delivered.  Plea :  the  general  issue,  and  the 
statute  of  limitations.  At  the  trial  before  Lord  Lyndhurst  C.  B.,  at  the  last 
spring  assizes  for  the  county  of  Kent,  it  appeared  that  the  plaintiff,  who  was  a 
shopkeeper,  had  been  in  the  habit  of  furnishing  a  variety  of  goods  to  the  defend- 
ant, from  January,  1823,,  to  September,  1828,  amounting  in  the  whole  to  108/. 
8s.  9d.  In  August,  1826,  the  account  was  balanced,  and  the  defendant,  was 
found  to  be  indebted  to  the  plaintiff  in  71Z.  16s.  This  balance,  it  was  agreed, 
should  remain  as  a  debt  bearing  interest,  and  a  new  account  was  commenced 
and  continued  till  September,  1828,  during  which  latter  period  other  goods  to 
the  amount  of  36/.  12s.  9d.  had  been  furnished.  To  take  the  first  balance 
out  of  the  statute  of  limitations,  the  plaintiff  offered  in  evidence  the  following 
document  signed  by  the  defendant. 

"  I  do  hereby  charge  my  reversionary  interest,  when  the  same  shall  fall 
into  possession,  and  be  rendered  available  to  my  use,  with  the  payment  of  the 
sum  of  108/.  8s.  9d.,  to  Mr.  William  Martin  (the  plaintiff,)  to  carry  lawful 
interest.     As  witness  my  hand  this  1st  day  of  June,  1832/' 

A  verdict  was  found  for  36/.  12*.  9c/.,  and  leave  was  given  to  the  plaintiff 
to  move  to  increase  the  amount  to  108/.  8s.  9rf. 

Hutchinson,  now  moved  accordingly,  and  contended  that  this  was  an  unquali- 
fied acknowledgment  of  a  debt,  inasmuch  as  the  proposition  to  pay  a  sum  of 
money,  necessarily  implies  the  existence  of  a  debt,  and  that  there  being  such 
an  acknowledgment  of  a  debt,  the  law  would  imply  a  contemporaneous  promise 
to  discharge  it. 

But  the  Court  considered  that  this  was  quite  insufficient,  and  therefore 
refused  the  rule.  Rule  refused. (a) 

(a)  The  document  signed  by  the  defendant  does  not  recognize  a  debt  or  any  personal 
liability  of  the  defendant.  For  any  thing  which  appears,  the  charge  upon  the  rever- 
sionary interest  may  have  been  in  the  nature  of  a  compromise  of  a  disputed  claim. 


Doe  dem.  ROFFEY  v.  HARBROUGH.— p.  422. 

A.  having  recovered  the  profits  of  land  after  his  marriage,  dies,  leaving  a  son.  His 
widow  enters  and  eDJoys  the  land  more  than  50  years,  and  by  her  will,  in  which  she 
declares  that  the  property  had  descended  to  her  from  her  mother,  devises  it  to  a  son 
by  a  second  husband.    This  possession  is  not  necessarily  adverse. 

Declarations  made  by  the  widow  before  the  time  of  making  her  will,  that  A.'s  son 
would  have  the  estate  after  her  death,  are  admissible  as  evidence  that  A.'s  posses- 
sion was  in  his  own  right ;  and  the  declarations  in  the  will  are  inadmissible  to  show 
that  the  property  had  descended  to  the  testatrix. 

Ejectment  for  lands  in  Surrey.  On  the  trial  before  Lord  Lyndhurst, 
O.  B.,  at  the  last  Kingston  assizes,  the  following  facts  appeared. 

In  1753,  Lazarus  Roffey  married  Sarah  Bayley,  and  the  eldest  son  of  the 
marriage  was  Robert  Roffey,  whose  eldest  son  is  the  lessee  of  the  plaintiff.  In 
1776,  Lazarus  Roffey  died,  and  after  his  death  his  widow  entered  upon  the 
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lands  in  question,  and  continued  in  the  sole  possession  until  1779,  when  she 
married  William  Harbrough,  by  whom  she  had  the  defendant  in  this  action. 
William  Harbrough  died  in  1789.  Sarah  Harbrough  died  in  1830,  having 
during  the  whole  of  the  time,  since  her  first  husband  s  death,  a  period  of  above 
fifty  years,  been  in  the  enjoyment  of  the  lands.  The  lessor  of  the  plaintiff 
produced  no  document  in  support  of  his  title,  but  relied  upon  the  fact  of  his 
being  the  heir  of  Lazarus  Roffey.  He  proved  declarations  by  Sarah,  that  at 
her  death  Robert  Roffey  and  his  Bon  would  have  the  estate.  In  1820,  she 
made  a  will,  by  which  she  gave  the  estate  to  the  defendant,  and  in  which  she 
describes  the  property  as  "  my  freehold  estate  descended  from  my  late  mother." 
No  objection  was  made  to  the  Admissibility  of  the  will  in  evidence.(a)  The 
learned  judge  left  it  to  the  jury  to  say  whether  they  thought  the  property  had 
been  the  property  of  Lazarus  Roffey,  or  whether  it  belonged  to  Sarah  Eoffey 
in  her  own  right,  and  directed  them,  if  they  thought  it  had  been  the  property 
of  Lazarus  to  find  for  the  plaintiff.  The  jury  returned  a  verdict  for  the  ' 
plaintiff. 

Thesiger,  now  moved  for  a  new  trial.  The  learned  judge  ought  not  to  have 
left  it  to  the  jury  to  say  whether  they  thought  it  was  the  land  of  Lazarus 
Roffey,  inasmuch  as  the  possession  for  fifty  years  was  an  adverse  possession. 

g^ABKE  J.  The  possession  may  not  have  been  adverse.  It  was  very  natural 
at  her  son  should  allow  her  to  remain  in  possession  of  this  small  property, 
and  besides  she  had  a  right  of  dower  out  of  the  land.]  The  only  pernancy  of 
the  profits  by  Lazarus  proved,  was  after  marriage,  and  therefore  not  incon- 
sistent with  his  taking  them  in  the  right  of  his  wife.  The  declarations  of  the 
widow,  which  were  received  in  evidence  against  the  defendant,  were  not  incon- 
sistent with  her  possession  in  her  own  right,  for  Robert  Roffey  was  her  heir  as 
well  as  the  heir  of  Lazarus.  The  will  of  Sarah  should  have  been  considered 
as  evidence  of  the  nature  of  her  interest,  as  containing  declarations  of  the 
manner  of  her  holding.  The  will  was  quite  as  much  entitled  to  weight  as 
evidence  of  title,  as  the  loose  declarations  which  have  been  spoken  to. 

By  the  Court. — Declarations  are  good  as  against  a  person,  but  not  for  him. 
The  declarations  proved  in  this  case  were  admissions  that  the  property  belonged 
to  Roffey  :  whereas  by  the  will  she  claims  the  property  to  be  her's  in  her  own 
right.  These  declarations  were  well  received  in  evidence.  The  case  was  one 
which  it  was  quite  proper  should  go  to  the  consideration  of  the  jury. 

Rule  refused. 

(a)  No  objection  oould  have  been  effectually  made  to  the  admissibility  of  the  will, 
without  proof  of  which  the  defendant  would  not  merely  have  failed  to  prove  a  title  on 
himself,  (which  was  immaterial,)  but  he  would  have  left  a  dear  title  in  the  lessor  of  the 
plaintiff  as  heir  at  law,  either  to  his  grandfather  or  to  his  grandmother.  But  the  neces- 
sity of  producing  the  will  as  evidence  of  the  devise  did  not  render  the  statements  of  the 
testatrix  contained  in  the  will  as  to  her  title,  evidence  against  the  person  claiming 
adversely  both  to  the  will  and  to  the  testatrix. 


PHILLIPS  v.  WOOD.— p.  434. 

Where  it  was  agreed  between  A.  &  B.  that  B.  should  take  A.'s  mare  to  graie,  and  have 
her  blistered :  Held,  that  A.  could  maintain  an  action  against  a  chemist  for  selling 
ointment  to  B.  which,  upon  being  applied,  injured  the  mare. 

Case.  The  first  count  in  the  declaration  stated,  that  the  defendant  was  a 
chemist  and  druggist,  and  agreed  to  sell  the  plaintiff  a  quantity  of  ointment 
reasonably  fit  to  De  applied  as  a  blister  to  horses  with  puffed  lees,  and  that  it 
was  the  duty  of  the  defendant  to  sell  ointment  reasonably  fit  to  be  so  applied ; 
nevertheless  the  defendant  sold  to  the  plaintiff  ointment  totally  unfit  for  that 
purpose.  By  means  whereof  the  plaintiff  having  applied  some  portion  to  the 
legs  of  his  mare,  they  were  much  injured;  and  the  mare  became  useless.    Plea, 
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general  issue.  At  the  trial  before  Littledale  J.,  at  the  Somerset  spring 
assizes  1833,  it  appeared  that  the  plaintiff,  thinking  his  mare  required  blister- 
ing, agreed  with  his  father  that  the  latter  should  take  her,  have  her  blistered 
and  properly  treated,  and  send  her  to  grass  in  his  own  field.  The  father  was 
to  be  paid  for  the  keep  of  the  mare.  The  father  in  consequence  applied  to  the 
defendant  for  some  blistering  ointment,  which  was  furnished  to  him.  This 
ointment  was  applied,  by  a  person  employed  by  the  father,  to  all  four  legs  at 
once,  which  was  described  as  a  severe  and  dangerous  course.  In  the  result  an 
injury  was  occasioned  to  the  legs  of  the  mare,  which  rendered  her  wholly  unfit 
for  use.    The  jury  found  a  verdict  for  the  plaintiff,  damages  32/. 

Bompas  Serjt.,  now  moved  for  a  new  trial,  upon  two  grounds.  First,  the 
contract  was  not  properly  set  out  in  the  declaration ;  and  secondly,  the  plaintiff 
himself  was  guilty  of  negligence.  The  contract  proved  was  made  with  the 
father  and  not  with  the  son,  and  therefore  there  is  a  variance  between  the 
declaration  and  the  evidence;  Lopez  v.  De  Tastet,  1  Brod.  &  Bingh.  538.  It 
was  said  that  the  ointment  was  too  strong.  It  was,  however,  applied  to  all 
the.  four  legs  of  the  horse,  which  was  an  improper  treatment.  The  plaintiff's 
agent  was  therefore  guilty  of  negligence;  and  before  a  party  can  charge 
another  with  negligence,  he  must  show  himself  to  be  quite  free  from  the 
charge  of  having,  by  his  own  improper  conduct,  contributed  to  produce  the 
injury  complained  of. 

Parke  J. — It  appears  to  me  that  there  ought  to  be  no  rule  in  this  case. 
With  respect  to  the  variance  between  the  declaration  and  the  evidence,  it  is 
an  established  rule,  that  a  contract  must  be  described  according  to  its  legal 
effect.  It  is  quite  clear  that  in  law  this  contract  was  the  contract  of  the  son. 
By  the  terms  of  the  agreement  between  the  father  and  the  son,  the  latter  was 
liable  for  the  price ;  and  if  the  transaction  had  been  upon  credit  the  chemist 
might  have  recovered  from  the  son,  for  the  father  purchased  in  the  character 
of  agent  to  the  son.  Upon  the  second  point,  my  brother  Littledale  left  it  to 
the  jury  to  say  whether  or  not  the  plaintiff  had  been  guilty  of  negligence,  and 
the  jury  found  that  he  had  not.  I  however  by  no  means  assent  to  the  pro- 
position, that  the  plaintiff  is  bound  to  show  that  he  himself  is  not  chargeable 
with  negligence  before  he  can  impute  it  to  the  defendant.  That  forms  no 
part  of  the  issue  which  the  plaintiff  is  bound  to  prove. 

Patteson  J. — Though  this  is  in  form  an  action  of  tort,  it  is  in  fact  an 
action  upon  the  contract.  The  father  acted  in  this  case  as  the  agent  of  the 
son,  and  therefore  the  contract  is  properly  described  as  a  contract  with  the 
son.  Upon  the  second  question,  it  has  already  been  stated  by  my  brother 
Parke,  that  the  learned  judge  left  it  to  the  jury  to  say  whether  the  plaintiff 
had  been  guilty  of  negligence. 

Littledale  J.,  concurred.  Rule  refused. 


DOE,  on  the  several  Demises  of  MOORE  and  Others,  v.  RAMSDEN, 

Clerk.— p.  489. 

Ejectment  may  be  maintained  upon  a  term  duly  created,  but  assigned  to  the  lessor  of 
the  plaintiff  by  a  deed  defective  under  the  statute  of  13  Elii.  o.  20. 


The  KING  v.  The  Lord  of  the  Manor  of  OUNDLE,  Ex  parte  PRUDAY. 

p.  586. 

A.  for  a  valuable  consideration  paid  by  B  ,  surrenders  ft  copyhold  to  such  uses  as  B. 
shall  appoint,  and  in  default  of  appointment  to  B.  in  fee,  B.  appoints  to  G.  8emble9 
that  the  Lord  is  bound  to  admit  C.  without  requiring  the  previous  admission  of  B. 
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Ex  parte  RIGBY.— p.  593. 
The  court  will,  upon  payment  of  a  moderate  fine,  re-admit  an  attorney,  who  has  inad- 
vertently practised  without  a  certificate,  through  the  omission  of  a  clerk  usually 
employed  to  take  it  oat 

R.  V.  Rioiiards  applied  to  the  court  to  re-admit  an  attorney,  who,  in  his 
affidavit,  stated  that  he  had  taken  out  his  certificate  for  many  years,  and  had 
been  in  the  habit  of  employing  his  clerk  to  do  so,  but  that  in  his  last  year, 
through  an  error  of  the  clerk,  no  certificate  had  been  taken  out.  He  further 
stated,  that  he  had  continued  to  practice  until  after  the  expiration  of  the  time  for 
which  the  certificate  was  granted,  but  had  not,  until  very  lately,  been  aware 
of  the  omission ;  upon  discovering  which  the  present  application  was  made. 
The  cases  of  In  re.  James  Winter,  MSS.,  and  Ex  parte  Leacroft,  4  Barn.  & 
Alders.  90,  were  cited  as  authorities  for  granting  the  rule  applied  for,  and 
were  read  to  the  court. 

Denman,  C.  J. — We  will  grant  a  rule  in  this  case  upon  payment  of  a 
moderate  fine.  Rule  granted  upon  payment  of  40*. 


WILMOTT,  Gent.,  one,  &c.,  v.  ELKINGTON.— p.  749. 

An  attorney  with  whom  deeds  are  deposited  in  order  to  enable  him  to  obtain  him 
money  for  the  party  deposing,  is  bound  upon  inquiry  by  his  client,  to  inform  him 
where  such  deeds  are. 

An  attorney  with  whom  deeds  are  deposited,  places  them  without  his  client's  know- 
ledge, in  the  hands  of  a  party  from  whom  he  has  borrowed  money  for  his  client 
The  attorney  is  afterwards  unable  to  inform  his  client  where  the  deeds  are.  He  is 
chargeable  with  having  mislaid  such  deed. 

Assumpsit  upon  articles  of  agreement  made  between  the  plaintiff  and  the 
defendant,  in  1832,  whereby  after  reciting  that  deeds  belonging  to  the 
defendant  had  been  deposited  with  the  plaintiff  and  were  lost,  the  plaintiff 
agreed  to  pay  1001.  in  conscauence  of  the  deeds  having  been  mislaid ;  and  the 
defendant  agreed  to  return  the  100/.  and  interest,  if  it  should  afterwards  be 
proved  that  the  deeds  had  not  been  mislaid  by  the  plaintiff,  or  by  any  person 
employed  by  him.  Breach ;  that  the  defendant  had  not  returned  the  100/. 
and  interest  upon  proof  that  the  deeds  had  not  been  mislaid  by  the  plaintiff  or 
any  one  employea  by  him.  Plea;  non  assumpsit.  At  the  trial  before 
Denman,  G.  J.,  at  the  Warwickshire  spring  assizes,  1833,  it  appeared  that1  in 
1807,  the  plaintiff,  as  attorney  for  the  defendant,  purchased  property  for  him, 
and  the  deeds  remained  with  the  plaintiff.  In  the  same  year  the  defendant 
wishing  to  raise  money,  the  sum  of  200/.  was  advanced  by  a  party  to  the 
defendant,  upon  receiving  from  the  plaintiff  the  defendant's  bond  and  the 
deeds,  which  were  deposited  with  him  as  an  additional  security.  In  1822, 
when  the  deeds  were  inquired  for,  the  plaintiff  had  forgotten  that  they  had 
been  deposited  as  a  security  for  the  money  borrowed  when  the  above  agree- 
ment was  entered  into.  The  learned  chief  justice  left  it  to  the  jury  to  say 
whether  the  deeds  were  so  deposited  with  the  knowledge  of  the  defendant,  and 
directed  them,  that  if  they  thought  that  the  defendant  was  informed  that  the 
deeds  were  to  be  handed  over,  they  should  find  for  the  plaintiff,  otherwise  for 
the  defendant  y  for  that  the  plaintiff,  an  attorney,  ought  to  have  been  able  to 
inform  the  defendant  where  the  deeds  were  deposited.  The  jury  found  for  the 
defendant. 

Adams  Serjt.,  now  moved  for  a  new  trial.  The  deeds  cannot  be  said  to 
have  been  mislaid  by  the  plaintiff  in  this  case ;  for  it  may  be  that  circum- 
stances required  that  in  order  to  raise  the  money  for  the  defendant,  as  the 
plaintiff  had  been  directed,  he  should  deposit  the  deeds  with  the  lender  as  an 
additional  security ;  and  if  such  was  the  ease,  the  plaintiff  did  no  more  thaa 
his  duty,  whereas  mislaying  implies  negligence.  Cur.  adv.  vult 
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Den  man  C.  J.  on  a  subsequent  day  in  the  same  term,  (Easter  term,  1833,) 
said  that  the  court  was  of  opinion  that  the  deeds  must,  under  the  circum- 
stances, be  considered  as  having  been  mislaid  by  the  plaintiff;  that  it  appearing 
that  his  client  was  not  aware  of  the  deeds  having  been  deposited  with  the 
party  who  had  advanced  the  200/.,  the  plaintiff  ought  to  have  been  able  to 
inform  him  where  he  might  find  his  deeds  when  he  required  them. 

Rule  refused. 


The  KING,  on  the  Prosecution  of  WILLIAM  FORD,  v.  G.  S.  FORD  and 
JOHN  ALDRIDGE.— p.  776. 

Indictment  against  B.  &  C.  for  conspiring  to  extort  money  from  the  prosecutor  A.  by 
means  of  a  charge  of  forgery,  in  which  indictment  a  letter  written  by  B.  in  execution 
of  the  conspiracy,  and  charging  A.  with  the  forgery  of  a  cheque  on  C.'s  bankers,  if 
set  out.  The  letter  was  given  in  evidence,  and  also  conversations  proved  referring 
to  the  cheque  alleged  to  have  beentforged :  Held,  that  the  prosecntor  was  not  bound 
to  produce  the  cheque,  though  it  appeared  that  such  cheque  was  in  existence. 

The  rule  as  to  the  payment  of  costs  on  a  motion  for  a  new  trial,  is  the  same  in  princi- 
ple in  criminal  and  civil  cases. 

Indictment  for  a  conspiracy.  First  count,  that  the  defendants  intending 
to  oppress  and  aggrieve  the  prosecutor,  and  not  only  to  injure  his  reputation 
but  most  unjustly  to  accuse  him  of  forgery  and  felony,  and  by  force  and  tenor 
of  such  false  accusation  to  extort  money  under  color  and  pretence  of  concealing 
the  said  pretended  felony  and  forgery,  and  for  not  prosecuting  the  said  William 
Ford,  did  combine,  conspire,  confederate  and  agree  together  falsely  to  accuse 
and  charge  the  prosecutor  that  he  had  lately  unlawfully,  knowingly,  fraudu- 
lently and  feloniously  made,  counterfeited  and  forged  a  certain  order  for 
payment  of  money,  to  wit,  a  certain  cheque  for  the  payment  of  178/.  drawn 
by  John  Aldridge  on  Messrs.  Ransom  &  Co.,  and  dated  the  10th  of  January, 
1831.  It  was  then  averred  that  the  prosecutor  was  not  guilty  of  the  offence 
so  charged  against  him,  and  that  the  defendants  well  knowing  the  prosecutor 
not  to  be  guilty  of  the  same,  a  certain  letter  was,  in  execution  of  the  con- 
spiracy, written  by  the  defendant  G.  S.  Ford,  to  the  prosecutor  as  follows : 
that  is  to  say, — "  Sir,  I  have  been  employed  by  Mr.  John  Aldridge  to  invei- 
tigate  the  circumstances  attending  the  forging,  presentation  and  payment  of  a 
cheque  for  178/.  on  his  bankers,  Messrs.  Ransom  &  Co.,  on  the  10th  of 
January  instant ;  and  the  result  of  that  investigation  is,  I  deeply  regret  to 
say,  calculated  to  place  your  conduct  in  the  most  questionable  light  Much 
consideration  has  been  given  by  Mr.  A.  and  myself  to  the  course  to  be 
pursued,  not  that  there  is  the  least  doubt  as  to  the  guilty  party,  but  with  a 
merciful  consideration  to  the  consequences.  The  result  is  this ;  if  you  think 
fit  to  call  here  I  will  see  you ;  and  I  pledge  myself  no  offensive  measure  shall 
be  taken  against  you  coming  or  returning.  My  instructions  are  decisive  as  to 
the  steps  to  be  taken  to-morrow.  I  am  fully  aware  of  the  opportunity  this 
communication  affords,  and  I  wait  the  course  you  will  take,  bearing  always  in 
mind  that  my  instructions  and  my  duty  both  prohibit  another  similar  com- 
munication, and  that  to-morrow  morning  produces  a  measure  irremediable, 
and  am,  yours,  &o.  G.  S.  Ford." 

The  indictment  contained  other  counts  upon  which  no  question  arose. 

At  the  trial  before  Lord  Tenterden  C.  J.  at  the  Middlesex  sittings  after 
Trinity  term,  1832,  proof  was  given  on  the  part  of  the  prosecutor  of  the  letter 
set  out  in  the  indictment,  and  also  of  the  conversations  referring  in  like 
manner  to  a  cheque  which  the  defendants  had  charged  the  prosecutor  with 
having  forged,  but  the  cheque  itself  was  not  produced.  It  was  objected,  on 
the  behalf  of  the  defendants,  that  the  cheque  was  so  incorporated  with  the 
evidence  that  the  prosecutor  was  not  entitled  to  prove  the  conversations  without 
producing  the  cheque  to  which  they  referred,  which  it  appeared  from  the 
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evidence  was  in  existence  and  in  the  possession  of  the  defendants.  Lord 
Tenterden  was,  however,  of  opinion  that  it  was  not  essential  to  prove  the 
contents  of  the  instrument  or  to  produce  it  to  the  jury,  hut  that  it  was  enough 
to  take  the  conversations  as  they  passed,  and  therefore  his  lordship  overruled 
the  objection. 

The  jury  returned  a  verdect  of  guilty,  alleging  that  they  believed  the  cheque 
had  been  written  by  Aldridge  himself. 

On  the  first  day  of  Michaelmas  Term,  1832,  Denman,  A.  G.,  for  the 
defendant  Aldridge,  and  F.  Pollock  for  the  defendant  G.  8.  Ford,  obtained 
rules  fitin  for  a  new  trial,  on  the  ground  that  the  prosecutor  was  bound  to  pro- 
duce the  cheque ;  and  also  upon  affidavits.     Against  this  rule  in  Easter  Term, 

Sir  Jame$  Scarlett  and  M.  D.  Hill  showed  cause,  and  contended  that  the 
prosecutor  was  not  bound  to  produce  the  cheque,  even  supposing  such  a  cheque 
as  was  mentioned  in  the  letter  and  conversations  to  have  existed ;  and  that  it 
was  not  even  necessary  to  support  the  indictment  that  such  a  cheque  should 
ever  have  existed. 

They  also  contended  that  the  rule  ought  not  to  be  made  absolute  on  the 
grounds  stated  in  the  affidavits,  and  that  if  it  was  made  absolute  either  upon 
the  question  of  law  or  upon  the  affidavits,  it  must  be  upon  payment  of  costs. 

Campbell y  S.  G.,  F.  Pollock,  Piatt,  and  Alexander,  supported  the  rule  upon 
both  grounds,  and  contended  that  it  should  be  made  absolute  without  payment 
of  costs,  especially  if  the  court  sent  the  case  back  to  a  new  trial  upon  the 
ground  of  an  error  in  law  on  the  part  of  the  learned  judge  before  whom  the 
trial  took  place. 

The  court  made  the  rule  absolute  upon  the  grounds  disclosed  in  the  affida- 
vits ;  upon  the  other  point,  Park  J.  being  of  opinion  that  the  prosecutor  was 
not  bound  in  law  to  produce  the  cheque,  and  Littledale  J.  intimating  that  the 
present  inclination  of  his  mind  was  to  the  contrary. (a)  Upon  the  question 
of  costs  the  court  took  time  to  consider,  and  in  the  course  of  the  same  term, 

Littledale  J.,  said,  in  the  case  of  the  King  v.  Ford  and  Aldridge,  my 
brother  Park  and  myself  thought  there  ought  to  be  a  new  trial ;  but  the  case 
stood  over  in  order  that  we  might  consider  whether  it  ought  to  be  upon  pay- 
ment of  costs  or  not.  In  the  first  place  it  was  contended  that  it  should  not 
be  upon  payment  of  costs,  because  the  cheque  had  not  been  produced  in  evidence 
by  the  prosecutor,  and  that  my  Lord  Tenterden  ought  to  have  directed  the 
jury  to  the  effect  that  the  defendants  should  not  be  found  guilty  unless  that 
cheque  were  produced.  I  was  rather  inclined  to  think  the  other  way.  On 
further  consideration  I  think  otherwise,  and  now  I  entirely  concur  with  my 
brother  Park  in  the  opinion  that  it  was  not  necessary  for  the  prosecutor  to 
produce  the  cheque.  The  whole  of  this  charge  against  the  defendant  is  founded 
on  the  letter  which  is  set  out  in  the  first  count  of  the  indictment.  One  of  these 
defendants  writes  the  letter,  and  it  appears  from  the  result  of  the  trial  that  it 
was  written  on  the  application  of  the  other,  they  having  taken  upon  themselves 
to  treat  as  an  existing  thing  a  cheque  for  178/.,  it  was  not  necessary,  on  the 
part  of  the  prosecutor,  to  produce  it  in  evidence,  even  although  it  appeared 
that  it  actually  existed.  But  it  might  be  a  fabrication  on  their  part;  there 
might  be  no  such  cheque,  and  then  it  could  not  be  necessary  to  produce  it. 
The  non-production  of  it  might  be  a  circumstance  for  the  jury  to  take  into 
their  consideration,  but  I  think  that  letter  admits  the  existence  of  a  cheque,  or 
admits  the  existence  of  something  which  is  laid  as  the  foundation  of  the 
conspiracy.  That  being  the  case,  it  does  not  appear  to  me  to  be  necessary  to 
produce  the  cheque. 

The  rule  must  be  upon  payment  of  costs.  It  is  urged  on  the  part  of  the 
defendants  that  it  is  a  hard  case  on  them,  if  the  court  see  that  this  is  not  a 

(a)  Denman  C.  J.  having  been  of  counsel  in  the  cause,  took  no  part  in  the  decision ; 
Taunton  J.  was  absent,  from  indisposition;  and  Patteson  J.  was  sitting  in  the  bail  oonrt 
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satisfactory  verdict,  to  compel  them  to  pay  the  costs,  because  it  appears,  by 
our  sending  the  case  to  a  new  trial,  that  the  court  think  that  they  ought  not  to 
give  judgment  upon  the  finding  of  the  jury.  The  payment  of  costs  stands 
exactly  upon  the  same  footing  in  criminal  as  in  civil  cases.  As  in  Bex  v. 
Simmons,  1  Wils.  329,  which  was  an  indictment  for  putting  money  into  the 
pocket  of  the  prosecutor  with  intention  maliciously  to  charge  him  with  a 
felony,  the  defendant  was  found  guilty,  and  upon  application  for  a  new  trial 
it  appeared  that  there  had  been  a  mistake  in  taking  the  verdict,  and  therefore 
a  new  trial  was  granted,  but  that  was  upon  payment  of  costs.  As  long  ago, 
therefore,  as  this  case  in  Wilson,  it  seems  to  have  been  done ;  and  I  understand 
upon  inquiry  of  the  officers  of  the  court,  that  the  rule  of  practice  is  the  same 
in  principle  in  criminal  as  in  civil  cases.  It  is  urged  that  the  defendant  may 
not  have  the  means  of  paying  the  costs ;  that  is  a  matter  of  much  regret, 
whether  in  criminal  or  civil  cases,  but  the  rule  cannot  on  this  account  be  varied. 
I  am  therefore  of  opinion  with  my  brother  Park,  who  was  of  this  opinion 
before,  that  the  rule  must  be  made  absolute  upon  payment  of  costs. 

Rule  absolute  upon  payment  of  costs.(a) 

(a)  See  Doe  v.  Pike,  ante,  320. 
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HENRY  HAWARDEN  FAZAKERLEY  v.  GILBERT  FORD  and  HA- 
WARDEN  THOMAS  GILLIBRAND,  now  HAWARDEN  THOMAS 
FAZAKERLEY— p.  1. 

A.  devises  land  to  B.  for  life,  remainder  to  the  first  and  other  sons  of  B.  in  tail  male. 
After  the  death  of  A.  and  B.,  C,  the  first  son  of  B.t  enters,  suffers  a  recovery  and 
resettles  the  property  by  a  deed,  to  which  Z.  is  an  executing  party,  as  trustee  of  a 
term,  and  thereby  creates  a  power  of  incumbering.  Z.  afterwards  devises  other  lands 
to  E  ,  the  second  son  of  0.  in  tail  with  a  limitation  over,  in  case  the  land  devised  by 
A.  in  tail  male  shall  descend  to  or  devolve  upon  £.  D.,  the  eldest  son  of  C,  dying  in 
his  life-time,  E.,  upon  the  death  of  C.  takes,  subject  to  an  incumbrance  created  under 
the  power,  the  land  devised  by  A. :  Held,  by  Denman  C.  J.,  Parke  J.,  and  Patteson 
J.,  dittmtiente  Taunton  J.  that  E.  is  not  incapacitated  from  holding  both  estates. 

This  was  a  case  sent  from  the  court  of  Chancery,  for  the  opinion  of  the 
judges  of  the  court  of  King's  Bench. 

13th  December,  1775.  William  Gillibrand  being  siezed  of  certain  real 
estates  at  Chorley,  in  the  county  of  Lancaster,  by  his  will  properly  executed 
and  attested,  devised  the  same  to  certain  trustees  and  their  heirs,  to  tho  use 
of  Thomas  Hawarden  (his  eldest  nephew)  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders ;  remainder  to  the  use  of  the  first  and  other 
sons  of  T.  H.  in  tail  male,  with  divers  remainders  over.  The  will  contained 
a  clause  directing  T.  H.  and  the  other  persons,  who  might  come  into  posses- 
sion of  the  hereditaments  devised  to  assume  the  surname  and  arms  of  Gilli- 
brand only. 

1780.  William  Gillibrand,  the  testator  died ;  whereupon  Thomas  Hawar- 
den his  nephew,  took  the  surname  of  Gillibrand,  and  entered  into  possession 
of  the  estate  devised  by  the  will. 

1787.  Thomas  Hawarden  Gillibrand,  the  nephew,  died,  and  Thomas 
Hawarden  Gillibrand,  his  eldest  son,  became  tenant  in  tail  male,  and  took 
possession  of  the  hereditaments. 

23d  March,  1801.  Articles  of  settlement  were  entered  into  by  T.  H. 
Gillibrand  (the  son)  previously  to  his  marriage  with  Marcella  Goold,  spinster. 

1801.  At  the  summer  assises  for  the  county  palatine  of  Lancaster,  a  common 
recovery  of  the  hereditaments  contained  in  the  will  of  W.  Gillibrand,  was  dulr 
suffered  in  the  court  of  Common  Pleas  in  the  said  county  palatine,  in  which 
recovery  the  said  T.  H.  Gillibrand  (the  son)  was  vouchee. 

10th  and  11th  August,  1801.  By  indenture  of  lease  and  release,  the  release 
being  made  between  T.  H.  Gillibrand  (the  son)  and  Marcella  hie  wife,  of  the 
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first  part,  certain  other  persons  of  the  second,  third  and  fourth  parts,  and 
(colonel)  Samuel  Hawarden  Fazakerley  and  George  Goold  of  the  fifth  part,  in 
pursuance  of  the  said  articles  of  settlement,  and  by  virtue  of  the  t aid  common 
recovery,  the  estates  comprised  in  the  will  of  the  said  W.  Gillibrand  were 
limited  to  the  use  of  the  said  T.  H.  Gillibrand  (the  son)  for  life,  with  a 
limitation  to  the  use  of  two  persons  and  their  heirs,  during  the  life  of  the  said 
T.  H.  Gillibrand,  (the  son,)  in  trust  to  support  contingent  remainders.  And 
after  his  decease,  to  the  intent  that  the  said  Marcella  Gillibrand  should  receive 
an  annuity  of  500/.,  as  herjointure,  and  subject  thereto  to  the  use  of  Fazakerley 
and  Goold,  for  a  term  of  500  years,  upon  certain  trusts  for  securing  the  said 
annuity,  and  for  raising  a  sum  not  ex  eeding  10,000/.  for  portions  for  the 
younger  children  of  the  said  T.  H.  Gillibrand  (the  son)  and  Marcella  his  wife, 
with  remainder  to  the  use  of  the  first  son  of  the  marriage  in  tail  male ;  and  in 
default  of  such  issue,  to  the  use  of  the  second  and  every  other  son  of  the  said 
marriage,  severally  and  successively  in  tail  male,  with  a  limitation  to  the  use 
of  the  right  heirs  of  T.  H.  Gillibrand  (the  son)  forever. 

This  settlement  which  was  executed  by  Colonel  Fazakerley,  contained  the 
usual  powers  of  sale  and  exchange. 

In  pursuance  of  the  said  powers  of  sale  and  exchange,  certain  parts  of  the 
hereditaments  devised  by  W.  Gillibrand  were  sold  and  conveyed  at  various 
times  to  the  respective  purchasers,  and  other  hereditaments  were  purchased  in 
lieu  thereof.     Other  part  of  the  property  was  exchanged. 

June,  1813.  Col.  Fazakerley  died,  siezed  of  considerable  freehold  estate, 
also  in  the  county  of  Lancaster,  having  by  his  will  properly  executed  and 
attested,  dated  the  27th  June,  1804,  devised  his  real  estate  to  certain  trustees 
and  their  heirs,  in  trust  for  the  second  son  of  T.  II.  Gillibrand  (the  son)  in 
tail  male,  and  in  default  of  such  issue, 

In  trust  for  the  third  and  every  other  subsequently  born  son  of  the  said 
T.  H.  Gillibrand  (the  son,)  severally  and  successively,  according  to  their  several 
and  respective  seniorities  in  tail  male ;  and  in  default  of  such  issue, 

In  trust  for  the  eldest  or  only  son  of  the  said  T.  H.  Gillibrand  (the  son)  in 
tail  male  ;  with  divers  remainders  over. 

And  the  said  will  contains  a  proviso,  that  all  persons  who  by  virtue  thereof 
shall  become  entitled  to  the  actual  freehold  of  the  hereditaments  thereby 
devised,  shall,  within  one  year  after  they  shall  so  become  entitled,  take  the 
surname  and  quarter  the  arms  of  Fazakerley,  unless  the  person  so  become 
entitled  shall  be  compelled,  under  forfeiture  of  the  estate,  to  bear  some  other 
name  or  arms;  and  that  in  case  any  person  shall  neglect  or  discontinue  to  take 
or  use  such  name  or  arms,  the  trust  estate  declared  for  the  benefit  of  the  person 
so  neglecting  or  refusing  shall  cease,  and  the  hereditaments,  in  such  case,  go 
to  the  person  next  in  remainder,  in  the  same  manner  as  if  the  person  so  neglect- 
ing or  refusing,  being  tenant  for  life,  were  dead,  or  being  tenant  in  tail  male,  or 
in  tail,  were  dead  without  issue. 

By  the  will  it  is  also  provided,  u  that  in  case  and  so  often  as  the  heredita- 
ments devised  by  the  will  of  W.  Gillibrand,  deceased,  to  the  said  T.  H.  Gilli- 
brand, (the  son,)  for  an  estate  in  tail  male,  shall  descend  to  or  devolve  upon 
any  son  of  the  said  T.  H.  Gillibrand,  (the  son,)  or  any  heir  male  of  the  body 
or  respective  bodies  of  any  such  son  or  sons,  and  the  person  upon  whom  such 
hereditaments  shall  descend  or  devolve,  shall,  under  the  trusts  hereinbefore 
contained,  be  tenant  or  tenants  in  tail  male  of  the  hereditaments,  hereinbefore 
devised,  so  as  to  be  then  actually  in  possession  or  entitled  to  the  rents  thereof, 
and  there  shall  at  the  same  time  be  any  other  son  of  the  said  T.  H.  Gillibrand, 
(tho  son,)  or  any  heir  male  of  the  body  of  such  other  son  or  any  legal  possi- 
bility of  any  such  other  son,  then  in  such  case  the  estate  or  estates  hereby 
declared  to  be  in  trust  for  the  benefit  of  any  such  person  or  persons  who  shall 
so  become  entitled  to  the  hereditaments  devised  by  the  said  will  of  the  said 
W.  Gillibrand  as  aforesaid,  shall  absolutely  cease,  and  then  and  in  such  case 
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tbe  hereditaments  hereby  devised  shall  immediately  thereupon  be  in  trust  for 
the  person  or  persons  who  would  be  entitled  thereto,  if  the  person  upon  whom 
the  estate  devised  by  the  will  of  the  said  W.  Gillibrand  shall  so  descend  or 
devolve  as  aforesaid,  were  then  actually  dead,  and  there  was  a  failure  of  issue, 
inheritable  under  the  estate  in  tail  male  hereinbefore  devised."  And  the  said 
will  also  contains  a  proviso,  that  if  the  person  entitled  to  the  possession  or  to 
the  rents  of  the  hereditaments  thereby  devised,  shall  be  under  twenty-one,  the 
said  trustees  therein  named  should,  during  such  minority,  receive  the  rents  of 
the  said  hereditaments,  and  apply  a  competent  part  for  the  maintenance  of 
the  person  so  entitled,  and  invest  the  surplus  in  the  funds,  and  shall  receive 
the  dividends  thereof,  and  shall  invest  the  dividends  in  the  funds,  so  that  the 
rents  during  such  minority  might  accumulate  in  the  nature  of  compound  inte- 
rest; and  at  the  end  of  such  minority,  or  earlier,  if  they  think  fit,  shall  con- 
vert the  said  stock  and  accumulations  into  money,  and  lay  out  the  same  in 
land,  to  be  held  upon  the  trusts  declared  of  the  lands  thereby  devised.  And 
the  said  will  contains  a  power  to  the  said  trustees  during  the  minority  of  the 
person  entitled  to  the  rents  and  profits  of  the  said  hereditaments  as  herein 
aforesaid,  to  make  and  grant  leases  for  seven  years,  and  building  leases  for 
ninety-nine  years. 

December,  1828.  T.  H.  Gillibrand  (the  son)  died,  leaving  Marcella  his 
wife  alive.  There  was  issue  of  tbe  marriage  of  T.  H.  Gillibrand  (the  son)  and 
Marcella  his  wife,  four  sons;  William  the  eldest  son,  who  died  in  March,  1816, 
unmarried  and  without  issue;  Henry  Hawarden,  the  plaintiff;  Hawarden 
Thomas,  one  of  the  defendants ;  and  Valentine,  and  five  daughters.  On  the 
death  of  Col.  Fazakerley,  and  within  a  year  after  that  event,  the  plaintiff,  in 
pursuance  of  his  majesty's  license,  assumed  the  name  and  arms  of  Fazakerley, 
which  he  has  always  since  used. 

6th  of  May,  1829.  The  plaintiff  attained  the  age  of  twenty-one  years. 
&5th  and  26th  August,  1829.  By  indentures  of  lease  and  release,  the 
plaintiff  conveyed  the  estate  devised  by  the  will  of  S.  H.  Fazakerley  to  Robert 
William  Hopkins  and  his  heirs,  for  the  purpose  of  making  a  tenant  to  the 
praecipe,  in  order  that  a  common  recovery  might  be  suffered ;  and  it  was 
declared  that  the  recovery  should  enure  to  the  use  of  the  plaintiff  his  heirs 
and  assigns. 

August,  1829.  At  the  assizes  held  for  the  county  palatine  of  Lancaster,  a 
common  recovery  was  duly  suffered,  in  which  the  plaintiff  was  vouchee. 

The  plaintiff  had  been  in  possession  of  the  estate  from  the  time  at  which  he 
attained  the  age  of  twenty-one. 

19th  October,  1829.  The  defendant  Hawarden  T.  Gillibrand,  assumed  the 
name  and  arms  of  Fazakerley,  which  he  has  always  since  used. 

The  question  for  the  opinion  of  -the  court  is,  whether  under  the  will  and 
codicils  of  Colonel  Fazakerley,  the  plaintiff  is  entitled  in  possession  to  the 
estates  hereby  respectively  devised. 

Sir  James  Scarlett  for  the  plaintiff.  This  is  a  case  directed  by  the  Lord 
Chancellor  to  be  sent  to  this  court  for  its  opinion,  upon  the  effect  of  the  law 
upon  the  will  of  Col.  Fazakerley.  It  is  alleged,  that  in  consequence  of  the 
union  of  an  estate  devised  under  that  will,  with  one  which  was  devised  by  W. 
Gillibrand,  the  former  estate  is  devested  out  of  the  plaintiff  and  passes  over  to 
.  one  of  the  defendants,  the  younger  brother  of  the  plaintiff.  The  peculiar  facts 
of  this  case  present  a  question  upon  which  there  is  no  legal  authority.  All 
the  use  that  can  be  made  of  the  cases,  is  to  extract  from  them  some  general 
principle.  This  case  has  been  elaborately  argued  before  the  Vice  Chancellor, 
and  he  decided  that  the  plaintiff  was  entitled  to  hold  both  the  estates.  This 
decision  was  appealed  against,  and  the  Lord  Chancellor,  without  intimating 
any  opinion,  direoted  a  case  to  be  stated  for  the  opinion  of  this  court.  In 
support  of  this  decis'on,  it  is  now  submitted  that  the  shifting  clause  in  Col. 
.  Fazakerley'a  will,  has  no  application  to  this  case.    The  will  cf  Col.  Fazakerley 
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is  drawn  with  considerable  art ;  it  is  plain  that  the  individual  who  drew  it 
possessed  very  considerable  skill,  and  it  is  equally  plain  that  he  had  the  will 
of  W.  Gillibrand  before  him,  but  not  the  settlement  made  in  1801.  This  ia 
evident  from  several  circumstances.  The  will  of  Col.  Fazakerley  contains  a 
provision,  that  the  person  who  shall  by  virtue  of  his  will  succeed  to  his  estate, 
shall  assume  the  arms  and  name  of  Fazakerley  only ;  but  a  particular  case 
which  might  occur,  consistently  with  the  shifting  clause,  namely,  that  of  both 
estates  vesting  in  an  only  remaining  son  of  T.  H.  Gillibrand,  (the  son,)  is 
provided  for.  If  such  son  had  been  obliged  to  take  the  name  of  Col.  Faza- 
kerley, he  would  have  lost  the  estates  of  Gillibrand,  under  the  will  of  W.  Gil- 
librand, because  his  taking  and  using  the  name  of  Gillibrand  only,  was  the 
condition  on  which  those  estates  were  to  be  held ;  and  therefore  it  is  skilfully 
provided  that  the  person  taking  the  Fazakerley  estate,  shall  take  the  name  and 
quarter  the  arms  of  Fazakerley,  "  unless  the  person  or  persons  so  becoming 
entitled  shall  be  compelled,  under  forfeiture  of  his,  her,  or  their  then  estate, 
to  use  and  bear  some  other  name  and  arms."  The  devesting  clause  in  the  will 
of  Col.  Fazakerley  provides,  that  in  case  the  lands  devised  by  the  will  of  Gilli- 
brand shall  devolve  upon  any  son  of  T.  H.  Gillibrand,  (the  son,)  and  he  shall 
be  in  possession  of  the  land  thereby  devised,  that  is,  the  Fazakerley  estate,  and 
there  shall  be  any  other  son  of  the  said  T.  H.  Gillibrand,  (the  son,)  the  estate 
shall  cease,  and  the  lands  thereby  devised  shall  immediately  thereupon  be  in 
trust  for  the  person  or  persons  who  would  be  entitled  thereto,  as  if  the  person 
upon  whom  the  estates  devised  by  the  will  of  the  said  W.  Gillibrand  shall  so 
descend  or  devolve  as  aforesaid,  were  then  actually  dead  and  there  was  a 
failure  of  issue  inheritable  under  the  estate  in  tail  male,  hereinbefore  devised 
in  trust  for  him  as  aforesaid.  The  usual  mode  of  expressing  such  a  clause  as 
this,  is  to  say  that  the  estate  shall  go  over  as  if  the  party  were  dead,  not  dead 
without  issue.  This  shows  that  the  will  was  drawn  with  the  utmost  care  and 
exactitude,  and  was  prepared  by  a  professional  man.  (Fearne's  Cont  Rem. 
252 ;  but  see  Hayes'  Principles,  147.) 

The  will  of  Col.  Fazakerley  bears  internal  evidence  that  the  testator  did 
not  contemplate  the  settlement  made  in  1801.  It  speaks  of  the  descent  of  the 
estate  under  the  will  of  W.  Gillibrand,  and  provides,  that  if  the  Fazakerley 
estate  shall  come  to  the  eldest  son,  he  need  not  take  the  name  of  Fazakerley, 
Had  the  person  who  drew  the  will  been  informed  of  the  settlement,  he  would 
have  known  that  in  consequence  of  that  settlement  it  was  not  imperative  upon 
the  eldest  son  to  take  and  use  the  name  and  quarter  the  arms  of  Gillibrand. 
The  clause  in  the  will  which  declares  that  the  person  compelled,  under  for- 
feiture of  his  estate,  to  bear  any  other  name,  need  not  take  the  name  of 
Fazakerley,  was  rendered  unnecessary  by  the  settlement,  as  the  estate  tail 
created  by  the  will  of  W.  Gillibrand  was  destroyed. 

A  clause  which  divests  an  estate  is  to  be  construed  most  strictly.  A  person 
who  makes  a  will  containing  a  devesting  clause  of  this  description,  must  be 
taken  to  contemplate  the  descent  of  the  whole  of  the  estate  upon  the  devolu- 
tion of  which  the  preceding  vested  estate  is  to  go  over.  It  would  be  unsafe 
to  speculate  as  to  the  intentions  of  the  testator  as  to  how  much  or  how  little 
ought  to  devolve  before  the  preceding  estate  goes  over  to  another  person.  The 
estate  of  W.  Gillibrand  can  no  longer  come  in  its  original  form  to  any  of  the 
persons  who  were  the  objects  of  Mr.  Fazakerley's  bounty.  The  estate  had  not 
only  undergone  a  change  in  its  title,  but  had  also  suffered  a  diminution  in 
value.  It  is  subject  now  to  a  jointure  of  600/.  a  year,  and  is  charged  with 
10,000/.  for  younger  children's  portions.  The  power  of  sale  and  exchange 
contained  in  the  will  of  W.  Gillibrand  was  exercised  in  a  variety  of  instances, 
previously  to  the  death  of  Col.  Fazakerley,  to  such  an  extent  that  there  is  now 
a  large  sum  of  money,  the  produce  of  the  sale  of  the  estate,  lent  upon  mort- 
gage, and  property  of  the  value  of  5000/.  was  exchanged.  The  court  has  no 
right  to  presume  that  Col.  Fazakerley  intended  that  this  estate,  so  altered  in 
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title  and  diminished  in  value  from  what  it  was  when  the  will  of  W.  Gillibrand 
was  made,  should  not  unite  with  the  Fazakerlej  estate. 

A  case  like  this,  which  is  admitted  to  be  destitute  of  all  direct  authorities, 
and  where  the  court  is  called  upon,  for  the  first  time,  to  lay  down  a  general 
rale,  is  one  of  all  others  in  which  there  is  good  reason  for  stepping  out  of  the 
mere  technical  rules  of  decided  cases,  and  referring  to  general  principles. 
One  of  the  first  general  principles  which  ought  to  regulate  a  question  of  this 
nature  is,  that  such  a  rule  should  be  laid  down  as  will  be  certain  in  its  appli- 
cation, will  tend  to  render  titles  secure,  and  will  not  leave  them  to  fluctuate 
according  to  the  various  opinions,  views,  sentiments  and  feelings  of  judges. 
One  great  object  of  civil  society  is  the  preservation  and  distribution  of  pro- 
perty. It  has  been  said  by  some  philosophers  that  the  law  of  property  and 
the  law  of  marriage  are  the  foundations  of  civil  society ;  but  those  who  refer 
to  first  principles  say,  and  say  justly,  that  the  law  of  marriage  itself  is  but  a 
branch  of  the  law  of  property.  That  the  necessity  of  ascertaining  what 
parents  ought  to  have  the  obligations  of  maintaining  their  children,  is  but  the 
result  of  that  distribution  and  arrangement  of  property  which  is  the  real  object 
of  all  civilized  society.  It  follows  from  this  that  it  is  of  the  utmost  import- 
ance that  those  rules  of  distribution  should  be  as  certain  as  possible.  Every 
deviation  from  certainty  is  an  injury ;  every  approximation  to  it  is  an  advan- 
tage. It  can  be  of  no  importance  to  a  state  whether  John  or  Thomas  shall 
have  this  property,  but  it  is  of  very  great  importance  that  it  should  not  be 
uncertain  which  shall  have  it.  Before  the  statute  allowing  estates  to  pass  by 
devise,  the  rules  for  the  descent  and  distribution  of  real  estate  approximated 
to  great  certainty.  Since  the  statute  of  wills,  the  natural  disposition  of  judges 
to  give  effect  to  the  intentions  of  testators,  has  created  a  multiplicity  of  rules 
and  a  variety  of  decisions,  which  present  any  thing  but  certainty.  This  is  the 
origin  of  executory  devises,  contingent  remainders,  shifting  uses,  conditional 
limitations,  and  many  other  heads  of  the  law.  (a)  These  are  supposed  by 
some  to  render  the  law  obscure ;  but  ail  admit  that  they  render  the  devolution 
of  an  estate  under  a  will  doubtful  and  uncertain.  If  the  same  rigorous  rules 
had  been  adopted  for  the  interpretation  of  wills  as  are  applied  for  the  construc- 
tion of  deeds,  all  this  confusion  would  have  been  avoided. (6)  Nothing  can 
be  more  inconvenient  than  the  devesting  a  vested  estate.  Every  man  who 
holds  an  estate  under  a  will  containing  a  clause  of  this  description,  holds  it  at 
the  constant  peril  that  himself  and  his  family  may  be  ruined.  It  must  be 
admitted  that  the  vesting  and  devesting  an  estate  may  be  effected  to  gratify 
the  wish  of  a  testator.  The  courts  have  come  to  this  determination  with  diffi- 
culty, and  have  been  very  unwilling  to  devest  an  estate  even  upon  the  clearest 
evidence  of  the  testator's  intention,  where  express  words  are  wanting.  Driver 
v.  Frank,  3  M.  ft  S.  25,  illustrates  the  proposition  that  the  intention  of  a  tes- 
tator is  very  often  differently  collected  by  different  minds,  and  that  the 
moment  you  make  that  the  only  rule  for  your  decision,  you  set  titles  afloat  and 
render  the  law  of  property  uncertain.  That  case  was  argued  twice  in  this 
court  and  twice  in  the  Exchequer  Chamber.  (6  Price,  41 ;  2  B.  Moore,  519.) 
There  a  lady  devised  an  estate  to  Bacon  Frank  for  life ;  remainder  to  the 
second,  third,  fourth,  and  all  and  every  other  the  sons  of  Bacon  Frank  (except 
the  first  or  eldest  son),  successively  in  tail  male,  with  remainders  over.  The 
majority  of  the  judges  held,  that  the  remainder  to  the  second  and  other  sons 
of  Bacon  Frank  (who  had  no  issue  at  the  time  of  the  death  of  the  testatrix) 
was  contingent  till  Bacon  Frank  had  two  sons  living,  and  not  until  his  death, 

(a)  It  may  be  doubted  whether  it  would  have  been  possible  to  give  that  disposing 
power  over  property  which  is  now  enjoved,  without  the  introduction  of  these  or  of 
similar  heads. 

(6)  The  only  real  difference  of  construction  seems  to  be,  that  by  a  deed,  except 
where  it  operates  under  the  statute  of  uses,  an  estate  of  inheritance  cannot  pass  with- 
out the  word  "  heirs." 
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and  that  as  soon  as  he  had  two  sons  alive,  it  became  vested,  and  not  liable  to 
be  devested  by  any  subsequent  changes  in  the  family  of  Bacon  Frank.  The 
argument  of  the  majority  of  the  judges  in  that  case  was,  that  although  the 
law  did  permit  these  shifting  estates,  yet  that  in  general  the  inconvenience 
attendant  upon  them  was  so  great,  that  to  give  effect  to  these  clauses,  the 
intention  of  the  testator  ought  to  be  expressed  in  the  strongest  and  clearest 
manner,  by  words  in  the  will.  The  principle  to  be  extracted  from  that  case 
is  thin,  that  the  safest  rule  to  be  laid  down  in  doubtful  cases  is  that  which 
will  be  attended  with  certainty.  So  here,  the  best  course  is  to  lay  down  a  rule 
which  will  be  certain  in  its  application.  If  the  court  determines  that  in  a  case 
like  this  the  vested  estate  shall  be  forfeited,  although  the  estate,  upon  the 
devolution  of  which  the  vested  estate  is  to  go  over,  has  not  descended  in  the 
order  of  descent  marked  out  by  the  will  devising  the  estate,  great  inconveni- 
ence will  follow.  Suppose  the  tenant  in  tail  who  suffered  the  recovery  of  the 
Gillibrand  estate  had  mortgaged  it  for  the  full  value  except  500/.  would  the 
court  say  that  because  a  fragment  of  the  estate  had  devolved  upon  the  person 
in  possession  of  the  Fazakerley  estate  that  the  latter  estate  should  go  over  ?  It 
will  be  said  on  the  other  side,  suppose  the  Gillibrand  estate  had  descended 
despoiled  of  one  acre  only,  would  not  the  Fazakerley  estate  have  gone  over  in 
that  case  ?  It  is  submitted  that  it  would  not.  It  is  better  to  adopt  this  rule, 
that  if  the  estate  do  not  descend  in  statu  quo  to  the  devisee,  the  vested  estate 
shall  not  go  over.  The  safest  course  is  to  adopt  the  letter  of  the  will,  and  to 
say  that  the  testator,  Col.  Fazakerley,  intended  that  whenever  the  Gillibrand 
estates  should  descend  upon  the  same  person  who  was  in  possession  of  the 
Fazakerley  estates,  they  should  be  disunited,  but  that  the  testator  meant  a 
descent  under  the  will  of  W.  Gillibrand.  There  is  another  reason  why  the 
devesting  clause  does  not  apply  to  the  plaintiff.  The  Fazakerley  estate  is  to 
pass  over  upon  its  coming  to  a  person  who  was  at  that  time  entitled  to  the 
rents  and  profits  of  the  Gillibrand  estate.  It  appears  by  the  case  that  the 
plaintiff  was  not  of  age  when  his  father  died.  At  that  time  therefore  he  was 
not  entitled  to  the  rents  and  profits,  because  they  were  to  be  paid  into  the 
hands  of  the  trustees,  who  were  to  allow  him  a  maintenance.  The  rents  and 
profits  were  to  be  laid  out  in  the  purchase  of  other  estates,  from  which  he 
would  derive  no  benefit  if  he  died  under  age.  In  this  way  the  plaintiff  was 
clearly  not  entitled  to  the  rents  and  profit  of  the  Gillibrand  estate.  It  will  be 
said  that  the  testator  used  these  words  to  denote  the  person  who,  according  to 
the  general  provisions  of  the  will,  would  be  entitled,  were  it  not  for  the  parti- 
cular clause  alluded  to.  That  is  a  matter  of  uncertainty.  This  clause  is  to 
be  construed  most  strictly.  By  the  provisions  of  the  will,  the  plaintiff  would 
not  be  entitled,  during  his  minority,  to  the  rents  and  profits,  but  only  to  a 
maintenance.  The  condition  does  not  apply  to  him,  because  the  condition 
only  refers  to  the  event  of  his  being  in  possession  of  the  rents  and  profits  of 
the  Fazakerley  estate,  when  the  other  estate  devolved  upon  him.  Suppose 
that  T.  II.  Gillibrand  (the  son)  had  died  before  Col.  Fazakerley,  leaving  bis 
eldest  son  living,  the  eldest  son  would  then  become  entitled  to  the  rents  and 
profits  of  the  Gillibrand  estate.  Suppose  the  eldest  son  had  then  died,  the 
second  son  would  then  take  the  Gillibrand  estate.  The  testator,  Col.  Faza- 
kerley, dies  a  day  after  this.  The  second  son  in  this  case  would  have  retained 
both  the  estates.  This  shows  that  the  condition  is  to  be  strictly  construed ; 
that  the  party  must  be  in  possession  of  the  rents  and  profits  of  the  Fazakerley 
estate  at  the  time  when  the  Gillibrand  estate  descends  upon  him.  It  will  bo 
said  on  the  other  side  that  the  words,  the  manor,  &c.  devised  by  the  will  of 
William  Gillibrand,  deceased,  to  Thomas  Gillibrand,  for  an  estate  in  tail  male, 
are  only  a  description  of  the  estate  intended  to  be  devised,  and  that  the  tes- 
tator refers  to  the  settlement,  but  not  to  the  will  of  Gillibrand.  It  is  admitted 
that  if  Col.  Fazakerley  had  the  settlement  in  his  mind,  with  the  power  of  sale 
and  exchange  and  the  various  provisions  contained  in  it,  that  he  must  have 
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intended  the  Fazakerley  estate  to  go  over,  although  a  portion  of  the  Gillibrand 
estate  only  descended.  The  argument  on  the  other  side  is  founded  only  on 
conjecture.  It  is  not  likely  that  because  a  man  had  signed  a  marriage  settle- 
ment, he  should  keep  it  in  his  mind.  Suppose  that  under  the  settlement  the 
whole  of  the  Gillibrand  estate  had  been  sold,  and  the  person  in  possession  of 
the  Fazakerley  estate  had  purchased  it,  would  the  latter  estate  in  that  case  go 
over  ?  Shall  it  be  said  that  if  by  any  accident,  in  whatever  form  or  way, 
whether  by  purchase,  by  limitation,  by  devise,  or  by  gift,  the  Gillibrand 
estate,  or  any  part  of  it,  should  come  to  the  person  in  possession  of  the  Faza- 
kerley estate,  that  then  the  Fazakerley  estate  is  to  go  over.  It  will  be  said 
that  Col.  Fazakerley,  when  he  made  his  will,  had  the  settlement  in  1801  in 
his  contemplation,  because  he  was  a  party  to  it.  Is  it  to  be  taken  as  a  posi- 
tive rule  of  law  that  the  trustee  of  a  marriage  settlement  must  know  all  the 
details  of  it,  and  that  when  he  makes  his  will,  it  must  be  supposed  that  he  has 
all  the  particulars  in  his  mind  ?  If  this  is  to  be  presumed,  it  will  be  inferred 
from  matter  dehors  the  will,  and  evidence  unconnected  with  the  will  must  be 
received.  Is  the  construction  of  the  will  to  vary  according  to  the  circumstance 
whether  or  not  Col.  Fazakerley  knew  of  the  marriage  settlement  ?  If  there 
had  been  any  ambiguous  clauses  in  the  will — if  there  had  been  such  a  general 
reference  in  the  will  as  to  make  it  uncertain  to  what  the  will  related,  then  an 
inquiry  as  to  extrinsic  circumstances  might  have  been  made.  Col.  Fazakerley 
has  referred  to  nothing  but  W.  Gillibrand's  will.  Is  it  allowable  for  the  court 
to  travel  out  of  the  will,  and  to  hear  parol  evidence  in  order  to  explain  the 
meaning  of  the  clause  in  question  ?  Col.  Fazakerley  clearly  meant  that  his 
estate  should  go  over  when  the  possessor  had  got  a  fair  equivalent.  Surely 
an  estate  incumbered  with  a  jointure  of  500/.  a  year,  and  burthencd  with  the 
Bum  of  10,000/.,  is  not  the  same  as  an  estate  without  those  incumbrances. 

The  will  of  Col.  Fazakerley  was  republished  with  various  codicils,  the  last 
of  which  was  in  1813,  when  he  died,  and  the  various  sales  were  made  in  1805, 
1806,  1807, 1811  and  1812,  and  again  in  1815,  1816,  and  1828;  and  it  is 
attempted  to  be  inferred,  that  because  Col.  Fazakerley  published  his  will  after- 
wards, he  knew  of  those  sales.     No  jury  would  draw  such  a  conclusion. 

The  summary  of  the  argument  for  the  plaintiff  is,  that  this  is  a  clause  that 
ought  to  be  construed  strictly,  inasmuch  as  by  the  general  rules  of  law  shifting 
clauses  are  to  be  construed  strictly — that  if  the  court  should  be  of  opinion,  on 
looking  at  this  will,  that  the  estate  in  question  was  the  Gillibrand  estate, 
devolving  under  Wm.  Gillibrand's  will,  yet  that  the  estate  being  altered  by 
the  settlement,  and  being  impaired  in  value,  cannot  now  devolve  as  the  tes- 
tator contemplated ;  and  that  not  being  so,  this  clause  cannot  apply — that  the 
rents  and  profits  of  the  Fazakerley  estate  were  not  in  the  possession  of  tho 
plaintiff  at  the  time  the  Gillibrand  estate  devolved  upon  him — that  if  it  is 
supposed  that  the  settlement  is  referred  to  at  all,  still  it  is  open  to  the  court 
to  say  that  the  testator,  Col.  Fazakerley,  must  have  supposed  that  the  settle- 
ment would  not  have  made  that  alteration  in  the  estate  which  it  has  subse- 
quently made ;  and  that  the  safest  rule  is  to  construe  this  clause  strictly. 

Folletty  for  the  defendants.  It  is  admitted  that  there  is  no  authority  pre- 
cisely similar  to  this  case,  but  it  is  denied  that  this  is  a  case  of  the  first 
impression  as  regards  the  principle  to  be  applied  to  the  construction  of  this 
will.  The  court  is  not  called  upon  to  lay  down  any  rule  about  the  construc- 
tion of  wills.  If  the  court  were  called  upon  for  the  first  time  to  lay  down  such 
a  rule,  it  might  be  well  to  lay  down  the  principle  contended  for,  and  to  have 
certainty  rather  than  to  have  to  seek  for  the  intention  of  the  testator.  It  might 
have  been  better  if  the  courts  never  had  allowed  shifting  clauses  to  take  effect, 
but  they  have  done  so  because  it  was  the  object  of  the  courts  to  carry  into 
effect  the  intentions  of  the  testator,  if  they  were  not  contrary  to  any  known 
principles  of  law.  If  the  court  decide  in  favor  of  the  plaintiff,  it  is  clear  that 
it  will  decide  against  the  intention  of  the  testator.     It  is  said  that  the  will  has 
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been  drawn  with  the  utmost  care;  that  the  first  persons  in  the  profession  were 
employed  in  preparing  it,  and  that  every  information  was,  or  should  have  been, 
before  the  party  who  drew  it.  The  court  cannot  decide  in  favor  of  the  plain- 
tiff without  saying  that  all  the  care  and  learning  bestowed  upon  this  will  has 
been  thrown  away,  and  that  this  will  does  not  carry  into  effect  the  intentions 
which  the  persons  who  penned  it  intended  that  it  should  carry  into  effect.  It 
is  conceded  that  in  construing  this  will,  the  court  will  look  at  the  state  of  the 
property  and  of  the  family,  and  at  the  situation  of  the  testator  at  the  time  he 
made  his  will,  and  that  the  construction  must  be  made  with  reference  to  the 
state  of  facts  at  that  time.  But  it  is  said  that  the  court  cannot  refer  to  the 
settlement  without  going  out  of  the  will.  The  court  cannot  construe  the  will 
of  Col.  Fazakerley  without  referring  to  the  will  of  Wm.  Gillibrand,  because 
none  of  the  provisions  of  the  latter  will  are  stated  in  the  former.  If  the  court 
look  at  the  situation  of  the  property  and  of  the  testator  at  the  time  the  will  of 
Gol.  Fazakerley  was  made,  and  apply  the  same  rules  in  construing  this  will  as 
they  have  done  to  others,  there  can  be  no  doubt  that  the  devesting  clause  took 
effect.     The  will  of  Col.  Fazakerley  is  made  in  1804;  the  codicils  at  different 

Eeriods,  the  last  of  them  in  1813.  The  persons  who  are  the  objects  of  the 
ounty  of  Col.  Fazakerley  are  his  nearest  relatives.  They  do  not  belong  to 
the  family  either  of  Gillibrand  or  Fazakerley,  but  to  a  family  of  the  name  of 
Hawarden.  Under  the  settlements  of  the  Gillibrand  or  Fazakerley  family,  the 
Hawardens  would  not  derive  any  property.  By  the  will  of  1804,  Col.  Faza- 
kerley leaves  to  the  second  son  of  Thomas  Hawarden  the  Fazakerley  estates. 
The  object  of  Col.  Fazakerley  is,  that  the  second  son  of  the  Hawarden  family 
should  receive  the  Fazakerley  estates.  At  the  time  of  that  devise  the  plaintiff 
was  the  second  son  of  T.  H.  Gillibrand  (the  son.)  Col.  Fazakerley  died  in 
1813;  and  therefore  at  that  time  the  plaintiff  took  a  vested  interest  under  the 
will  of  Col.  Fazakerley  in  this  estate,  and  within  a  year  after  the  death  of  Col, 
Fazakerley,  in  pursuance  of  the  proviso  in  the  will,  he  assumed  the  name  of 
Fazakerley.  In  1816,  his  eldest  brother  died.  In  1828  his  father,  T.  H. 
Gillibrand,  (the  son),  died,  upon  whose  death  the  Gillibrand  estate  devolved 
upon  him.  The  question  therefore  is,  whether  the  plaintiff,  according  to  the 
intentions  of  Col.  Fazakerley,  can  hold  both  the  Gillibrand  and  Fazakerley 
estates.  In  1787  the  father  of  the  plaintiff  became  tenant  in  tail,  and  upon 
the  father's  marriage,  in  1801,  a  settlement  was  made.  To  that  settlement 
Col.  Fazakerley,  the  nearest  relation  of  the  family,  is  one  of  the  executing  par- 
ties. By  that  settlement  it  is  recited,  that  it  had  been  agreed  that  the  estate 
should  be  settled  in  a  certain  way,  and  that  for  that  purpose  a  recovery  should 
be  suffered  of  the  Gillibrand  property,  and  an  estate  for  life,  in  lieu  of  his  pre- 
vious estate  tail,  was  given  to  T.  H.  Gillibrand  (the  son);  a  remainder  in  tail 
male  was  limited  to  his  eldest  son,  with  remainder  over.  By  the  settlement 
also  a  term  of  500  years  was  created,  and  vested  in  Col.  Fazakerley,  the  trusts 
of  which  were  to  raise  a  jointure  for  the  wife  of  T.  H.  Gillibrand,  (the  son,) 
and  to  furnish  portions  for  the  younger  children.  The  settlement  also  con- 
tained a  power  of  sale  and  exchange  over  the  lands  which  came  from  William 
Gillibrand.  This  being  the  situation  of  the  family,  it  is  said  that  Col.  Faza- 
kerley did  not  know  it.  The  devesting  clause  in  the  will  shows  that  Col. 
Fazakerley  did  know  it,  as  Colonel  Fazakerley  was  an  executing  party  to  the 
deed,  and  as  the  family  were  his  relatives  and  the  objects  of  his  bounty.  The 
feir  and  proper  inference  is,  that  he  did  know  it.  In  1804  Col.  Fazakerley 
makes  his  will.  Three  years  afterwards  some  of  the  children  are  born.  In 
the  meantime,  between  1804  and  1814,  the  greater  part  of  the  lands  of  the 
Gillibrand  property  have  been  sold  or  exchanged  by  the  trustees;  and  in 
1813,  after  those  sales  and  exchanges  have  taken  place,  Col.  Fazakerley  makes 
his  last  codicil.  By  the  proviso  it  is  submitted  that  Col.  Fazakerley  intended 
that  this  estate  should  go  over  to  the  second  son.  That  intention  must  take 
effect,  unless  it  is  controverted  by  some  positive  rule  of  law.    It  is  admitted 
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that  in  order  to  give  effect  to  the  devesting  clause,  the  devolution  must  be  a 
devolution  under  the  will  of  William  Gillibrand.  Col.  Fazakerley,  when  he 
speaks  of  the  estate  under  the  will  of  William  Gillibrand,  means  to  describe 
the  property.  There  was  no  other  way  by  which  he  could  describe  the  pro- 
perty that  had  come  into  the  family  of  Hawarden  under  the  will  of  William 
Gillibrand.  Suppose  he  had  used  the  words  "  the  Gillibrand  estate/'  it  would 
have  meant  the  same  thing. 

A  great  deal  has  been  said  here,  and  was  said  in  the  Vice  Chancellor's  court, 
on  the  meaning  of  the  word  "  devolve."  The  Vice  Chancellor,  who  repudi- 
ated the  other  arguments  used  to-day,  decided  this  case  on  the  meaning  of  that 
word.  His  honor  said,  however,  that  it  was  not  a  very  agreeable  thing  to 
decide  with  respect  to  property  of  such  an  amount  as  this,  and  apparently 
against  the  intention  of  the  testator,  upon  the  grammatical  meaning  of  a  word. 
It  is  contended  that  the  meaning  of  the  word  "  devolve"  is  to  come  from  one 
person  to  another.  Here  the  testator  has  used  two  words,  "  shall  descend  or 
devolve."  The  reason  of  using  these  two  words  is  obvious.  If  T.  H.  Gilli- 
brand, (the  son,)  who  was  tenant  in  tail  under  the  will  of  William  Gillibrand, 
had  remained  tenant  in  tail,  that  estate  tail  would  have  descended.  If  that 
estate  tail  was  destroyed,  and  another  estate  substituted,  the  latter  estate  would 
devolve  under  the  will  of  William  Gillibrand.  By  the  settlement  the  succes- 
sion under  William  Gillibrand's  will  is  destroyed,  and  the  estates  under  the 
limitations  of  that  settlement  devolve  upon  the  second  son.  It  is  therefore 
probable,  that  the  word  "  devolve,"  which  the  Vice  Chancellor  turned  against 
the  defendant,  was  used  because  the  person  who  drew  this  will  had  the  settle- 
ment before  him,  which  altered  the  succession  under  the  will  of  William  Gilli- 
brand. The  introduction  of  the  word  "  devolve,"  so  far  from  furnishing  an 
argument  against  the  defendant,  shows  that  the  allusion  made  to  the  will  of 
William  Gillibrand  is  only  a  designation  of  the  property. 

The  terms  of  the  proviso  have  been  strictly  complied  with.  The  courts 
have  undoubtedly  said,  that  where  there  is  a  shifting  clause,  in  case  the  party  do 
not  assume  a  certain  name,  such  a  condition  is  to  be  construed  strictly.  But 
it  has  not  been  held,  that  a  clause  that  two  estates  shall  not  unite  in  one  person 
shall  be  construed  strictly.  The  plaintiff  is  tenant  in  tail  in  possession  of  the 
Fazakerley  estates.  The  Gillibrand  estate  has  devolved  upon  him,  and  the 
present  defendant  is  the  third  brother,  and  therefore  these  estates  passed  to 
him.  [Denman  C.  J.  Supposing  the  party  had  sold  the  estates,  and  some- 
body representing  him  bad  bought  them  again,  I  presume  you  would  say  that 
that  is  not  a  devolution,  because  he  would  be  a  purchaser  under  his  own  act.] 
That  would  not  be  a  devolution.  There  may  be  a  great  many  cases  to  which 
the  shifting  clause  will  not  apply ;  but  at  the  present  moment  the  estate  is 
precisely  in  the  same  situation  as  that  in  which  it  existed  at  the  time  the  will 
was  made.*  There  exist  the  same  incumbrances  and  the  same  right  to  incumber. 
It  is  precisely  in  the  same  shape  and  the  Bame  form.  There  can  be  no  dispute 
as  to  the  meaning  of  the  word  "  devolve."  It  means  the  changing  from  one 
person  to  another.  That  is  the  definition  found  in  the  dictionaries.  [Parke  J. 
You  would  perhaps  confine  the  meaning  of  the  word  "  devolve"  to  coming  in  a 
course  of  limitation.]  That  is  the  meaning  contended  for.  [Denman  C.  J. 
You  do  not  contend  for  the  general  proposition,  that  in  any  possible  way  by 
which  the  estate  might  have  come  to  the  plaintiff,  this  clause  would  take  effect.] 
No,  it  is  not  necessary  to  contend  for  that.  That  part  of  the  shifting  clause 
which  says  that  a  person  who  is  obliged  to  assume  another  name,  under  pain 
of  forfeiture  of  estate,  need  not  take  the  name  of  Fazakerley,  was  referred  to 
by  the  other  side,  to  show  that  the  person  who  drew  the  will  of  Col.  E.  Faza- 
kerley had  before  him  only  the  will  of  Wm.  Gillibrand,  and  not  the  settlement 
of  1801.  In  the  will  of  Wm.  Gillibrand  there  is  no  forfeiture  or  shifting 
clause  of  any  kind  if  the  devisee  do  not  take  the  name  of  Gillibrand ;  there 
is  a  mere  direction  to  the  parties  to  do  it.    It  is  asked,  in  order  to  carry  into 
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effect  the  intentions  of  the  testator,  would  you  make  the  object  of  his  bounty 
a  beggar  ?  It  will  be  for  the  court  to  deal  with  a  case  of  that  sort  when  it 
comes  before  it.  In  this  case  the  estate  devolved  upon  the  second  son  of  pre- 
cisely the  same  value,  anl  precisely  under  the  same  circumstances  as  when 
Col  Fazakerley  made  his  will.  Col.  Fazakerley  knew,  he  must  have  known, 
that  there  was  power  to  charge  these  estates  to  the  extent  of  500/.  a  year  for 
the  wife,  and  10,0001.  for  the  younger  children ;  and,  knowing  this,  he  says, 
if  this  estate  devolves  upon  the  party,  then  my  estate  shall  go  over.  If  the 
mere  power  to  charge,  or  the  actually  incumbering  the  descending  estate,  is 
sufficient  to  render  these  shifting  clauses  inoperative,  the  result  will  be  that 
they  never  can  be  applied.  It  is  conceded,  however,  that  if  by  the  will  of 
William  Oillibrand  there  was  a  power  to  incumber,  then  that  the  incumbrance 
of  the  descending  estate  would  not  prevent  the  operation  of  the  shifting  clause. 
The  case  then  comes  to  this  issue,  and  the  court  must  be  satisfied  by  the  "plain- 
tiff that  Col.  Fazakerley  did  not  know  of  the  settlement  of  1801.  Col.  Fasa- 
kerly  was  a  trustee  of  the  term  created  for  the  purpose  of  securing  the  jointure 
and  the  younger  children's  portions.  Is  it  to  be  assumed  that  Col.  Fazakerley 
was  ignorant  of  the  state  of  the  property  ?  From  the  care  with  which  the 
will  of  Col.  Fazakerley  was  drawn,  from  the  evident  object  of  the  testator,  and 
his  connection  with  this  family,  it  is  fair  to  presume  that  he  knew  every  thine 
relating  to  these  estates.  It  is  not  contended,  that  if  some  incumbrance  had 
been  put  on  this  estate  which  was  not  in  the  contemplation  of  the  testator,  or 
if  the  estates  had  been  sold  and  purchased  back  again,  that  the  .shifting  clause 
would  operate.  The  case,  therefore,  comes  to  this, — will  the  court  presume 
that  Col.  Fazakerley  was  utterly  ignorant  of  the  settlement?  Supposing  CoL 
Fazakerley  had  not  signed  the  settlement,  he  must  be  presumed  to  have  known 
it,  for  he  must  be  presumed  to  have  made  his  will  with  reference  to  the  exist- 
ing state  of  facts.  Supposing  the  reference  to  the  will  of  "Win.  Gillibrand 
had  been  left  out  altogether,  and  the  testator  had  said  that  the  Fazakerley 
estate  should  shift  if  tbe  other  estate  descended  or  devolved,  the  court,  to  con- 
strue the  will,  would  have  looked  at  the  estate  at  the  time  the  will  was  made. 
These  shifting  clauses  are  often  inserted  in  wills,  without  reference  to  the  mode 
in  which  the  estates  are  to  descend.  [Den man  C.  J.  The  argument  on  the 
other  side  is,  not  that  you  must  presume  ignorance  of  the  settlement,  but  they 
undertake  to  prove  ignorance  of  the  settlement  from  the  nature  of  the  will; 
and  my  brother  Taunton  observes,  that  it  is  very  extraordinary  that  if  this 
settlement  was  in  the  contemplation  of  the  testator  he  did  not  advert  to  it, 
and  that,  he  was  content  with  describing  the  estate  as  being  devised  by  the 
will.]  Suppose  that  there  had  been  no  allusion  to  any  settlement  or  will  at 
all,  and  the  testator  had  designated  the  property  in  some  other  way, — if,  for 
example,  he  had  said  the  property  which  was  formerly  the  estate  of  W.  Gilli- 
brand,— it  is  submitted  that  the  court  would  then  have  construed  the  will  with 
reference  to  the  limitations  in  the  settlement.  It  is  said  that  the  case  is 
different,  because  the  will  of  Col.  Fazakerley  alludes  to  the  will  of  W.  Gilli- 
brand. It  is  not  different,  because  the  allusion  is  only  made  to  describe  the 
property.  To  suppose  that  the  testator  intended  that  the  Gillibrand  estate  was 
to  descend  or  devolve  under  the  terms  of  the  will  of  W.  Gillibrand,  not  only 
must  it  be  presumed  that  Col.  Fazakerley  was  ignorant  of  the  contents  of  a 
deed  to  which  he  was  a  party,  and  of  the  state  of  the  family  that  he  was 
making  the  object  of  his  bounty,  but  the  shifting  clause  must  be  made  inope- 
rative from  the  very  moment  it  was  put  into  the  will.  That  clause  never 
could  have  operation,  if  it  alluded  to  the  will  of  W.  Gillibrand  in  the  way 
contended  for.  To  suppose  it  does  so  allude,  is  to  repudiate  and  destroy  a 
considerable  portion  of  the  will  from  its  very  commencement;  for  the  estate 
tail  created  by  the  will  of  W.  Gillibrand  was  destroyed.  [Pattxson  J.  I 
understood  that  to  be  the  argument  on  the  other  side,  that  it  never  could  take 
effect  at  all.]    That  was  not  stated  openly,  but  is  the  effect  of  the  argument. 
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One  of  the  rules  laid  down  for  the  construction  of  wills  is,  that  you  shall  not 
repudiate  a  great  part  of  it ;  but  it  is  contended  that  here  there  is  a  great 
part  of  the  will  which  was  written  without  any  object.  [Patteson  J.  That 
was  under  a  mistake.]  Considering  the  care  with  which  this  will  is  drawn, 
the  court  cannot  presume  that  the  testator  has  introduced  a  great  portion  of  it 
which  was  to  become  inoperative.  If  the  will  of  Col.  Fazakerley  does  not 
refer  to  the  limitations  in  the  will  of  W.  Gilli brand,  the  whole  argument  on 
the  other  side  falls  to  the  ground.  It  is  asked,  suppose  by  means  of  the 
powers  of  sale  and  exchange  the  whole  of  the  Gillibrand  estate  had  gone 
except  one  acre,  would  the  shifting  clause  operate  then  ?  The  same  answer 
may  be  given  to  that  question,  as  was  given  by  the  Vice-Chancellor ;  he  says, 
that  argument  does  not  apply  here,  because  under  the  settlement  the  lands 
procured  by  the  money  arising  from  the  sale,  and  by  the  exchanges,  were  sub- 
ject to  the  same  uses  and  became  part  of  the  Gillibrand  estate.  [Parke  J. 
You  assume  that  Col.  Fazakerley  knew  of  the  settlement.]  That  is  the  basis 
of  the  argument.  Is  it  to  be  assumed  that  he  was  not  cognizant  of  the  affairs 
of  his  own  family  ?    The  greater  part  of  the  sales  took  place  in  1813. 

There  is  another  objection  which  has  been  stated  to  the  operation  of  the 
shifting  clause.  That  the  plaintiff  was  not  entitled  to  the  rents  and  profits  of 
the  Fazakerley  property  at  the  time  the  Gillibrand  estate  devolved  upon  him. 
It  is  quite  clear  that  what  Col.  Fazakerley  meant  was,  that  if  any  person,  in 
the  shape  of  a  second  son,  being  in  possession  of  the  Fazakerley  property, 
became  afterwards,  by  the  death  of  the  eldest  son,  entitled  to  the  Gillibrand 
estate,  that  the  Fazakerley  estate  should  go  over  to  the  third  son.  As  to  the 
intention  of  Col.  Fazakerley  there  can  be  no  doubt.  It  clearly  was  this,  that 
the  Gillibrand  property  and  the  Fazakerley  property  should  not  unite  in  one  per- 
son. In  Doe  dem.  Long  v.  Laming,  2  Burr.  1112,  Mr.  Justice  Wilmot,  who 
delivered  the  judgment  of  the  court,  after  premising  that  the  court  were 
obliged  to  the  gentlemen  who  had  argued  the  case  at  the  bar  for  declining  to 
go  into  that  long  string  of  cases  usually  cited  upon  this  subject,  said,  "  For 
the  principle  that  must  govern  all  cases  of  this  kind  is  the  intention  of  the 
testator,  provided  it  be  not  inconsistent  with  the  rules  of  law ;  and  all  cases 
which  depend  upon  the  intention  of  the  testator,  which  is  the  pole  star  for  the 
direction  of  devises,  are  best  determined  upon  comparing  all  the  parts  of  the 
devise  itself,  without  looking  into  a  multitude  of  other  cases ;  for  each  stands 
pretty  much  upon  its  own  circumstances;  and  one  is  no  rule  for  another,  or 
very  seldom,  at  least."  This  being  the  principle  laid  down,  it  is  somewhat  too 
late  to  contend  that  the  security  of  property  would  have  been  better  obtained 
by  construing  wills  with  precisely  the  same  strictness  as  deeds  are  construed. 
It  is  not  necessary  to  enter  into  that  argument.  It  might  be  argued  that  it  is 
extremely  hard  that  a  party  who  has  wished  that  his  estate  should  go  in  a 
articular  way,  should,  by  some  unfortunate  mode  of  expressing  himself,  have 
is  intentions  utterly  defeated.  But  without  entering  into  that  question,  the 
court  will  carry  the  intention  of  Col.  Fazakerley  into  effect,  unless  prevented 
by  some  unbending  rule  of  law.  The  intention,  it  is  submitted,  is  clear 
that  the  estates  shall  not  vest  in  the  same  person;  and  the  way  to  con- 
strue the  will  is  to  look  at  the  existing  state  of  facts  at  the  time  the  will  was 
made.  The  Gillibrand  property  has  devolved  upou  the  second  son  precisely  in 
the  way  contemplated  by  Col.  Fazakerley,  precisely  as  it  stood  at  the  time  his 
will  was  made.  The  court  is  not  bound  to  presume  that  CoL  Fazakerley  was 
ignorant  of  what  every  body  else  must  suppose  he  knew. 

Sir  James  Scarlett  in  reply.  If  the  propositions  stated  on  behalf  of  the 
defendant  were  correct,  the  conclusion  would  be  inevitable.  If  the  construc- 
tion contended  for  on  the  other  side  would  violate  no  rule  of  law,  and  if 
Colonel  Fazakerley's  intention  was  clearly  that  which  the  defendant  considers 
it,  the  plaintiff  can  have  no  case.  But  the  argument  involves  a  petitio 
prinapii.     The  defendant  should  have  endeavoured  to  convince  the  court  that 
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every  gentleman  must  know  all  the  contents  of  a  marriage  settlement,  of 
which  he  happens  to  be  a  termor  for  the  benefit  of  some  relation,  and  that  a 
gentleman  who  resides  at  Bristol  mast  know  how  an  estate  in  the  hands  of  a 
distant  relation  is  dealt  with  at  Chorley. 

It  is  said  that  you  cannot  decide  in  favour  of  the  plaintiff  unless  it  is  pre- 
sumed that  Col.  Fazakerley  was  totally  ignorant  of  all  the  circumstances  that 
followed  his  will.  No  such  violent  presumption  is  demanded.  It  is  sufficient 
if  the  court  are  not  certain  about  it.  The  court  will  not  indulge  conjecture, 
and  will  not  presume  that  Col.  Fazakerley  knew  all  those  circumstances,  unless 
something  in  the  will  itself  affords  evidence  of  that.  Then  the  same  answer 
may  be  given  to  the  argument  on  the  other  side,  as  in  Driver  v.  Frank.  The 
intention  is  highly  probable;  but  the  testator  has  not  expressed  it.  If 
Colonel  Fazakerley  intended  to  refer  to  the  settlement,  he  has  not  referred  to 
it  in  such  a  manner  as  to  leave  no  doubt  upon  the  subject. 

It  is  said  that  the  clause  in  Col.  Fazakerley's  will,  which  speaks  of  the 
descent  or  devolution  of  the  property  of  Gillibrand,  can  have  no  reference 
to  the  will  of  Gillibrand.  This  is  a  singular  perversion  of  the  facts  of  the 
case.  If  the  word  "devolution"  did  not  apply  to  the  will,  it  would  be 
equally  inapplicable  to  the  settlement.  The  will  devises  the  estate  as  an  estate 
in  tail  male  in  succession,  and  the  settlement  conveys  it  in  the  same  form. 
An  estate  is  said  to  descend  when  it  goes  to  the  heir,  whether  it  be  an  estate 
in  fee  or  an  estate  in  tail.  If  the  Gillibrand  estate  had  been  vested  in  any 
other  son  or  any  other  tenant  in  tail,  and  he  had  died  leaving  an  heir  male,  the 
estate  would  very  properly  have  been  said  to  descend  to  that  heir  male ;  but 
supposing  the  son  to  have  died  without  heir  male,  leaving  a  daughter,  and  the 
estate  had  gone  over  to  the  brother  in  remainder,  the  estate  could  not  be  said  to 
"  descend  "  to  the  brother,  because  he  was  not  the  heir  of  the  former  posses- 
sor, it  would  "devolve"  to  the  brother. (a)  The  gentleman  who  drew  the 
will  has  taken  the  two  words  "descend  and  devolve'1  to  express  all  the 
possible  ways  in  which  the  Gillibrand  estate  might  either  descend  from  father 
to  son,  or  devolve  from  brother  to  brother,  in  case  of  the  remainder  taking 
effect. 

The  next  proposition  is,  that  the  words  "  the  land  devised  by  the  will  of 
W.  Gillibrand  to  T.  A.  Gillibrand  (the  son)  for  an  estate  tail "  are  only  a 
description  of  the  lands,  and  the  same  as  if  the  land  was  specified  by  the 
name  of  the  fields.  Let  this  be  admitted  arguendi  causa — a  man  may  describe 
his  lands  by  any  definition  he  pleases.  Suppose  a  man  were  to  say  by  his 
will,  that  he  devised  his  estate  to  Ford,  upon  condition  that  if  Arundel  Castle 
and  Park  should  ever  come  to  him,  he  should  forfeit  the  estate  devised.  If 
the  Castle  and  Park  were  separated,  and  the  Castle  only  came  to  him,  then, 
according  to  the  argument  for  the  defendant,  the  condition  is  fulfilled.  Has 
the  Gillibrand  estate  come  to  the  plaintiff  ?  It  certainly  has  not.  A  vast 
number  of  acres  have  been  sold,  many  have  been  exchanged,  and  there  is  1800/., 
the  produce  of  a  sale,  uninvested  in  land.  This  defect  in  the  argument  for 
the  defendant  is  attempted  to  be  made  good  by  appealing  to  the  equitable 
doctrine,  but  equity  will  determine,  that  where  money  Is  directed  to  be  laid 
out  in  land,  it  shall  descend  as  land.  That  is  a  doctrine  very  good  in  a  court 
of  equity,  but  the  case  is  now  before  a  court  of  law.  In  discussing  the  inten- 
tion of  a  testator,  a  court  of  law  never  considers  money  as  land  and  land  as 
money,  unless  that  is  precisely  expressed'  in  the  will  itself;  and  even  then 
money  cannot  be  made  to  descend  to  the  heir  at  law.  This  is  the  first  time  that 
it  has  ever  occurred  that  a  court  of  law  has  been  called  upon  to  lay  down  a 
rule,  where  an  estate  which  is  to  devest  another,  has  not  descended  modo  et 
forma.     If  the  allusion  in   the  will  of  Colonel   Fazakerley  to   the  will  of 

(a)  So,  if  the  first  donor  had  died  without  issue ;  for  though  the  brother  in  that  case 
would  have  been  heir  general,  he  would  have  taken,  not  as  heir  but  as  remainder -man, 
as  in  the  case  supposed. 
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William  Gillibrand  is  only  to  describe  the  property,  the  clause  must  be  read 
thus :  "  I  leave  you  this  estate  in  tail  male  with  remainder  over  in  strict 
settlement,  provided,  that  if  a  certain  estate  called  Chorley  Hall  with  100 
acres  of  land,  formerly  held   by  William  Gillibrand,  shall  ever  descend  or 
devolve  upon  any  one  of  you,  then  my  estate  shifts."     Instead  of   this 
being  the  Chorley  property,  the  whole  has  been  sold  and  converted  into 
another  estate.     Unless  the  court  is  prepared  to  go  the  length  of  saying  that 
no  extent  of  substitution  would  make  a  difference,  judgment  must  be  given  for 
the  plaintiff.     It  is  said  that  it  is  absurd  to  suppose  that  the  shifting  clause 
was  inefficient  when  first  it  was  penned.     If  a  testator  does  not  know  bow  the 
family  settlements  affect  his  estate,  or  affect  the  estates  of  those  to  whom  he 
leaves  property,  he  may  often  put  in  clauses  wholly  inefficient    It  is  not  a 
novel  circumstance  for  a  man  to  die  and  leave  many  lapsed  legacies.     It  has 
been  said,  that  in  the  will  of  William  Gillibrand,  there  is  no  forfeiture 
imposed  upon  the  person  who  neglects  to  take  the  name  of  Gillibrand.     It  has 
been  said,  that  where  there  is  no  limitation  over  of  the  estate  after  such  a  clause, 
the  omission  to  take  the  name  and  arms  may  not  work  a  forfeiture,  because 
there  is  no  one  to  forfeit  the  estate  to ;  but  on  the  other  hand,  it  has  been  put 
as  a  matter  of  doubt  that  the  heir  at  law  might  enter  for  the  breach  of  the  condi- 
tion.   A  cautious  conveyancer,  therefore,  having  that  clause  as  to  the  name 
and  arms  in  Gillibrand' s  will  before  him,  might  safely  cause  Colonel  Fazaker- 
ley  to  say,  "  I  mean  him  to  take  the  name  and  arms  of  Fazakerley,  unless  he 
forfeits  his  estate  by  not  keeping  some  other  surname."     Supposing  the  court 
do  presume  the  fact  that  Col.  Fazakerley  had  read  the  settlement  in  1801,  and 
knew  all  the  powers  contained  in  it,  it  does  not  follow  that  it  is  to  be  presumed 
that  he  knew  of  all  the  subsequent  changes  in  the  property.     The  settlement 
is  in  1801,  the  will  is  made  in  1804.     Between  that  year  and  1813,  the  estates 
are  sold  to  a  considerable  extent ;  part  of  the  money  is  invested  on  mortgage, 
and  part  in  the  purchase  of  new  estates.     Why  is  this  court  to  presume  that 
Colonel  Fasakerley  knew  of  all  the  changes  subsequent  to  the  making  of  his 
will  1    If  the  court  do  so  hold,  the  consequence  will  be,  that  a  precedent  will 
be  furnished  authorizing  a  presumption  that  a  testator  knew  every  change  that 
possibly  might  take  place.    It  is  said  the  court  must  look  at  the  condition  of 
the  testator  s  family  at  the  time  he  made  his  will.     The  Gillibrands  were  not 
of  the  family  of  Fazakerley.     Why  look  at  the  condition  of  another  family  ? 
The  Gillibrands  were  certainly  the  relations  of  Colonel  Fazakerley.     But  it 
has  never  yet  been  decided  that  when  a  testator  is  making  his  will,  the  court 
is  bound  to  presume  that  he  knew  of  theoondition  of  another  family,  (although 
they  may  be  his  relations,)  and  the  state  of  all  the  titles  to  their  estates.     It 
is  certain  that  the  testator  has  referred  to  the  will  of  William  Gillibrand,  and 
be  has  stated  a  particular  devolution  of  the  estate  under  that  will,  appli- 
cable at  the  moment  when  he  wrote  the  will.     For  it  refers  to  T.  H.  Gillibrand 
(the  son,)  the  then  tenant  in  tail,  as  being  tenant  in  tail  under  that  will.    This 
circumstance  would  naturally  occur  to  a  conveyancer  who  had  before  him  a 
copy  of  the  will ;  but  is  it  to  be  presumed  that  in  a  will  drawn  with  so  much 
skill,  there  should  be  an  omission  of  any  reference  to  the  settlement,  if  that 
were  known  to  the  party  who  drew  the  will  ?    It  cannot  be  supposed  that  care 
should  be  taken  to  describe  the  particular  effect  of  the  devise  to  T.  H.  Gilli- 
brand (the  son,)  as  it  then  existed,  and  that  there  should  be  an  omission  of 
any  reference  whatever  to  the  settlement.    The  operation  of  the  will  was  alone 
in  the  contemplation  of  Colonel  Fazakerley,  and  it  is  considered  that  if  that  be 
so,  there  is  an  end  of  the  case. 

Thus  with  reference  to  the  possession  of  the  estates.  It  is  admitted,  that  if 
the  will  is  looked  at  generally,  it  does  seem  to  suppose  the  possibility  of  a 
person  being,  during  his  minority,  entitled  to  the  rents  and  profits.  For  the 
trustees  have  a  power  of  leasing  during  the  minority  of  such  persons  as  shall 
be  entitled  to  the  rents  and  profits  of  the  estate.    In  this  particular  clause 
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these  words  are  found,  "  and  the  person  upon  whom  such  hereditaments  shall 
so  descend  or  devolve,  shall,  under  the  trusts  hereinbefore  expressed  or  con- 
tained, be  tenant  or  tenants  in  tail  male  of  the  hereditaments  hereinbefore  by 
me  devised,  so  as  to  be  then  actually  in  possession. "(a)  The  words  are 
emphatic,  and  show  an  intention  to  distinguish  between  a  constructive  posses- 
sion and  an  actual  possession,  during  minority,  of  the  Fazakerley  estate.  A 
minor  is  not  in  the  actual  possession  under  the  will  of  Colonel  Fazakerley, 
though  it  might  loosely  and  generally  be  said  that  by  virtue  of  this  will  he  is 
entitled  to  the  rents  and  profits.  Mr.  Fazakerley  the  eldest  son,  is  under  age, 
and  therefore,  whatever  the  construction  or  the  shifting  clause  of  the  will 
might  have  been  in  other  respects,  the  plaintiff  is  not  in  the  precise  condition 
the  testator  required  him  to  be  before  the  Fazakerley  estates  went  from  him. 

The  following  certificates  were  afterwards  returned  : — 

"  This  case  has  been  argued  before  us  and  our  brother  Taunton  by  counsel ; 
and  upon  the  supposition  that,  according  to  the  practice  of  the  Court  of 
Chancery,  moneys  produced  by  the  sale  of  settled  estates  under  a  power  of 
sale  and  exchange  not  yet  actually  invested  in  land,  are  yet  to  be  considered 
as  actually  so  invested,  we  are  of  opinion  that  under  the  will  and  codicils  of 
the  testator  Samuel  Hawarden  Fazakerley,  the  plaintiff  Henry  Hawarden 
Fazakerley  is  now  entitled  in  possession  to  the  estates  thereby  respectively 
devised.  T.  Dexman. 

J.  Parke, 
J.  Pattbson." 

"  This  case  has  been  argued  before  my  Lord  Chief  Justice  and  ray  brothers 
James  Parke  and  Patteson  and  myself  by  counsel ;  and  upon  the  supposition 
that,  according  to  the  practice  of  the  Court  of  Chancery,  moneys  produced  by 
the  sale  of  settled  estates  under  a  power  of  sale  and  exchange  not  yet  actually 
invested  in  land,  are  yet  to  be  considered  as  actually  so  invested,  I  am  of 
opinion,  that  under  the  will  and  codicils  of  the  testator  S.  H.  Fazakerley,  the 
plaintiff  H.  H.  Fazakerley  is  not  now  entitled  in  possession  to  the  estates 
thereby  respectively  devised. 

W.  E.  Taunton."(&) 

(a)  See  the  clause,  tupra,  889. 

(6)  As  to  clauses  in  wills  and  deeds  shifting  the  estate  upon  the  accession  of  other 
property,  or  requiring  the  assumption  of  a  surname  and  the  use  of  particular  arms,  see 
Mr.  Butler's  note,  283,  to  Co.  Litt.  327,  Hayes*  Principles,  148. 


WILLIAMSON  v.  GARRATT.— p.  49. 

A  bill  of  exchange  purporting  to  be  payable  two  months  after  date,  is  properly  stamped 
with  the  duty  imposed  on  bills  payable  at  two  months  after  date,  though  it  be  issued 
before  the  day  on  which  it  bears  date. 


OUGHTON  v.  TROTTER.— p.  71. 

Where,  at  a  meeting  of  creditors  of  A.  it  is  agreed  that  a  composition  of  6#.  in  the 
pound  shall  be  accepted,  and  that  promissory  notes  for  the  amount  "  shall  be  gireo 
within  fourteen  days,  the  creditors  assenting  thereto  within  that  time,"  and  A.  is  sued 
for  a  debt  due  to  one  of  the  parties  to  the  agreement,  unless  A.  can  show  delivery  or 
tender  of  the  note,  he  is  liable  for  the  whole  debt. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general  issue,  with  notice 
of  set-off.  At  the  trial  at  the  Middlesex  sittings  after  Michaelmas  term,  1832, 
before  Denman,  C.  J.,  the  following  facts  appeared  : 

The  defendant  was  indebted  to  tho  plaintiff  for  work  done  to  the  amount  of 
52/.  11*.,  and  the  plaintiff  was  indebted  to  the  defendant  25/.  10s.  lid.  for 
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work  done.  On  the  7th  of  April,  1831,  the  defendant  called  a  meeting  of 
his  creditors,  which  the  plaintiff  attended.  At  this  meeting  resolutions  were 
entered  into  and  signed  by  the  creditors  present,  to  accept  six  shillings  in  the 
pound.     The  following  is  a  copy  of  the  resolutions  : 

"  At  a  meeting  of  the  creditors  of  Edward  Trotter,  held  this  7th  day  of 
April,  1831  :— 

Resolved,  That  the  offer  of  six  shillings  in  the  pound,  as  a  composition,  he 
accepted  by  the  undersigned,  and  that  therefore  the  necessity  for  an  assign- 
ment to  trustees  be  superseded ;  such  composition  to  be  made  in  two  payments, 
by  the  joint  and  several  promissory  notes  of  W.  W.  Cox  and  E.  Trotter.  A 
release  to  be  executed  to  E.  Trotter,  with  the  usual  proviso,  that  if  the  instal- 
ments are  not  punctually  paid,  the  release  shall  be  void.  The  notes  to  be 
given  within  fourteen  days,  the  creditors  absenting  thereto  within  that  time." 

(Signed  by  the  plaintiff  and  others.) 

Nothing  further  was  done  in  the  matter  until  the  31  st  of  the  following  May. 
On  that  day  the  plaintiff  was  applied  to  to  execute  a  release  to  the  defendant, 
which  he  refused  to  do.  On  the  25th  of  July,  the  plaintiff  received  the 
following  letter  from  the  defendant's  attorney  : 

"  Sir, — Having  called  on  you  for  the  purpose  of  paying  you  41.  0*.  11  d.9 
the  amount  of  the  promissory  note  given  by  Mr.  Trotter,  and  which  is  due 
this  day,  and  not  finding  you  at  home,  I  beg  leave  to  say  that  the  amount  is 
now  lying  at  my  office  for  you,  together  with  the  other  promissory  note,  due 
three  months  hence,  and  which  will  be  handed  to  you  on  your  signing  the 
deed,  as  agreed  upon  by  you  and  the  other  creditors  of  Mr.  Trotter." 

It  was  objected  on  the  part  of  the  defendant,  at  the  trial,  that  as  the  plaintiff 
had  agreed  to  take  a  composition  for  his  debt,  he  could  not  maintain  the 
action.  The  chief  justice  directed  the  jury  to  find  a  verdict  for  the  defendant, 
and  gave  the  plaintiff  leave  to  move  to  enter  a  verdict  either  for  the  whole  of 
his  demand,  or  for  such  sum  as  six  shillings  in  the  pound,  upon  the  original 
demand,  would  amount  to.  A  verdict  was  accordingly  found  for  the  defendant. 
A  rule  nisi  having  been  obtained, 

Sir  J.  Scarlett  now  showed  cause.  By  the  resolution  the  notes  were  to  be 
given  by  the  defendant  in  fourteen  days,  if  the  creditors  assented  within  that 
period.  The  plaintiff  did  not  assent  within  the  fourteen  days,  the  defendant 
might  therefore  give  the  notes  within  a  reasonable  time  afterwards.  It  is  a 
maxim  of  law,  that  where  no  time  is  fixed  for  the  performance  of  a  coutract, 
it  is  to  be  performed  within  a  reasonable  time.  Each  creditor  could  not  be 
bound  to  take  the  notes  before  the  others  assented,  and  they  were  not  bound 
to  assent  before  the  lapse  of  fourteen  days.  The  notes  were  never  demanded ; 
and  it  appeared  that  they  were  dated  on  the  22d  of  April. 

Erie,  in  support  of  the  rule.  The  meaning  of  the  argument  was,  that  the 
release  should  be  void,  either  if  the  notes  were  not  delivered  in  fourteen  days, 
or  if  the  notes  were  not  honoured  when  due.  The  notes  were  dated  on  the 
22d  of  April,  but  it  does  not  appear  that  they  were  then  signed,  at  all  events 
they  were  not  delivered  until  the  middle  of  May.  It  was  the  business  of  the 
defendant  to  tender  the  notes  to  the  plaintiff;  Cranley  v.  Hillary,  2  M.  &  S. 
120 ;  (and  see  Shipton  v.  Casson,  8  Dowl.  &  Ryl.  130 ;.  5  Barn.  &  Cres.  378.) 
At  the  time  when  the  notes  were  given,  the  plaintiff  was  remitted  to  his 
original  right,  and  therefore  might  refuse  to  accept  the  notes.  If  it  had  been 
intended  that  the  notes  should  be  given  within  a  reasonable  time,  the  parties 
would  either  not  have  stipulated  about  time  at  all,  or  they  would  have 
expressly  said  that  the  notes  should  be  given  within  a  reasonable  time.  An  agree- 
ment which  specifies  the  time  of  performance,  should  not  be  construed  as  if  no 
time  was  fixed.  An  agreement  to  take  a  composition  is  no  extinguishment  of 
the  original  debt;  Thomas  v.  Courtnay,  1  Barn.  &  Alders.  1.  The  plaintiff 
is  at  all  events  entitled  to  the  composition ;  Heathcote  v.  Crookshanks,  2  T. 
It.  224. 
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Denman  C.  J. — The  plaintiff  has  his  right  of  action  entire,  and  is  entitled 
to  recover  the  whole  demand. 

Littledalb  J. — In  common  cases  of  agreements  to  take  compositions,  the 
debtor  has  a  reasonable  time  to  give  the  notes.  In  this  case  it  was  stipulated 
that  they  should  be  given  within  fourteen  days.  Supposing  these  facts  had 
been  specially  pleaded,  the  defendant  must  have  averred  the  payment  of  the 
notes  within  the  fourteen  days.  In  some  acts  of  parliament  the  specification 
of  time  is  only  directory;  here  it  is  matter  of  special  agreement.  The 
creditors  do  not  assent,  and  the  notes  are  not  given  within  fourteen  days ;  the 
whole  agreement  is  void. 

Parke  J. — The  agreement  was,  that  all  the  creditors  should  be  put  in  the 
same  situation.  It  was  therefore  requisite  that  some  reasonable  time  should 
be  stipulated  for,  that  all  the  creditors  might  assent  Here,  the  time  has 
been  specified.  I  think  that  the  whole  agreement  was  void  if  the  creditors 
did  not  assent  within  fourteen  days.  But  supposing  I  am  wrong  in  this, 
those  who  do  assent  at  all  events  should  receive  their  notes  within  fourteen 
days,  and  if  they  do  not,  they  are  remitted  to  their  original  right  of  action. 

Patteson  J. — The  assent  of  the  creditors  was  a  condition  precedent,  as  it 
seems  to  me,  and  the  notes  should  be  given  within  fourteen  days.  The  case  of 
Craniey  v.  Hillary  shows  that  they  should  bo  tendered  by  the  debtor,  and 
need  not  be  asked  for  by  the  creditor. 

Rule  absolute  to  enter  the  verdict  for  the 
whole  demand  of  27/. 


HUMPHRIES    v.    The    Inhabitants  of    the    City    of    BRISTOL,  snd 
County  of  the  same  City. — p.  74. 

By  an  aot  of  parliament  a  district  is  taken  out  of  the  county  at  large,  and  annexed  to 
the  county  of  a  city,  and  is  declared  to  be  member  and  parcel  of  the  county  of  the 
city,  except  for  certain  purposes.  If  a  house  situate  in  the  annexed  district  be  felo- 
niously demolished  by  rioters,  the  owner  may  sue  the  inhabitants  of  the  county  of  the 
eity  for  the  amount  of  his  damages,  under  7  &  8  Geo.  4,  o.  31,  if  such  liability  is  not 
mentioned  among  the  exceptions,  although  it  may  not  clearly  appear  that  the  defend- 
ants  could  reimburse  themselves  by  a  rate  which  should  embrace  the  annexed  dis- 
trict 


The  KING  v.  The  Inhabitants  of  BINGLET.— p.  103. 

Where  in  the  parish  of  B.  there  are  several  townships  not  separately  supporting  their 
poor,  one  of  which  is  called  the  township  of  B.,  an  order  of  removal  directed  to  the 
church  wardens  and  overseers  of  the  township  of  B.,  may  be  amended  by  the  sessions 
into  an  order  directed  to  the  churchwardens  and  overseers  of  the  pariah  of  B. 


SMITH  v.  GOODWIN  and  RICHAKDS.-p.  114. 

Case  will  lie  against  a  landlord  who,  having  distrained  goods  sufficient^  pay  hi*  rent 

abandons  the  distress,  and  afterwards  makes  the  second  distress  for  the  same  rent. 
Semble,  that  trespass  would  also  lie. 

Case.  The  seventh  count  of  the  declaration  stated,  that  on  the  31st  Aneust, 
1831,  at,  &c,  the  defendants  took  and  distrained  certain  goods  and  chattels  of 
the  plaintiff  to  wit,  &c,  under  colour  and  as  and  for  and  in  the  name  of  a  dis- 
tress for  certain  rent  then  alleged  to  be  due  and  payable  from  the  plaintiff  to 
the  defendant  Goodwin,  for  and  in  respect  of  certain  premises  in  the  possession 
of  the  plaintiff,  and  which  goods  and  chattels  so  distrained  were  of  more  thas 
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sufficient  value  to  have  satisfied  the  said  alleged  rent,  and  the  cos's  and  charges 
of  and  attending  such  distress,  and  the  sale  of  such  goods  under  the  distress 
and  incidental  thereto,  to  wit,  at,  &e. :  That  the  defendants  haying  taken  and 
distrained  such  goods,  &c.  retained  possession  of  the  same  under  such  distress 
for  five  days  then  following,  and  afterwards  and  at  the  expiration  of  that  space 
of  time,  at,  &c.  the  defendants  voluntarily  quitted  and  abandoned  the  possession 
and  the  said  goods,  &c.  and  the  said  distress  thereupon :  That  although  the 
defendants  under  the  said  distress,  and  by  virtue  thereof,  could  and  might 
have  satisfied  the  alleged  arrears  of  rent  and  all  reasonable  and  lawful  charges 
in  that  behalf,  nevertheless  the  defendants  well  knowing  the  premises,  but 
contriving,  &c.  afterwards,  to  wit,  on  7th  September,  1831,  at,  &c.  wrong- 
fully, injuriously  and  vexatiously  made  a  second  and  another  distress  upon  the 
said  goods  and  chattels  of  the  plaintiff  for  the  same  identical  alleged  arrears 
of  rent  for  and  in  respect  whereof  the  said  distress  in  this  count  first  mentioned 
was  made  as  aforesaid,  and  then  and  there  again  took  and  distrained  the  said 
goods,  &o.  as  and  for  the  same  rent  so  pretended  to  have  been  due  and  payable 
as  aforesaid,  and  not  for  any  more  or  other  or  different  rent  or  cause  whatever, 
and  then  and  there  wrongfully  and  injuriously  refused  to  return  the  same 
goods,  &c.  to  and  withheld  them  from  the  plaintiff,  under  the  second  distress 
in  this  count  mentioned,  for  a  long  time,  to  wit,  six  days  then  following,  and 
then  and  there  converted  and  disposed  of  the  same  to  their  own  use,  although 
the  plaintiff  then  and  there  requested  the  said  defendants  to  deliver  the  said 
goods,  &c.  to  the  plaintiff,  to  wit,  at,  Ac.  whereby  the  plaintiff  was  and  is 
greatly  exposed  and  injured  in  his  credit  and  circumstances,  to  wit,  in  the 
county  aforesaid. 

At  the  trial  before  Benman  C.  J.  at  the  sittings  at  Westminster  after  last 
Michaelmas  term,  a  verdict  was  found  for  the  plaintiff,  damages  10/. 

In  Hilary  term  following  CoUman  obtained  a  rule  nhi  for  arresting  the 
judgment,  (see  1  Nev.  &  Man.  374) ;  against  which 

Piatt  now  showed  cause.  That  which  appears  upon  the  face  of  the  count 
amounts  to  nothing  more  than  this,  that  an  illegal  mode  of  distraining  is 
resorted  to ;  but  it  is  unnecessary  in  this  case  to  resort  to  the  principles  of 
pleading,  for  it  has  been  already  decided  in  Branscomb  v.  Bridges,  2  D.  &  R. 
256;  1  B.  &  C.  145,  that  under  circumstances  such  as  are  stated  in  this 
declaration  case  will  lie.     There  is  no  vx  et  armis  upon  the  face  of  the  count. 

CoUman  contra,  cited  Wallis  v.  Saville,  2  Lutw.  1532;  Etherton  v.  Pop- 
plewell,  1  East,  139. 

Piatt  in  reply. 

Denman  0.  J. — There  is  a  difference  between  the  cases  where  the  action 
may  be  brought  in  trespass  and  those  where  it  must  be  in  that  form.  I  cer- 
tainly think  that  trespass  might  have  been  brought  in  this  case,  but  I  do  not 
think  it  follows  that  it  must  be  so  brought.  Branscomb  v.  Bridges  appears 
to  me  to  be  very  much  in  point,  and  I  am  not  satisfied  with  the  arguments  of 
Mr.  Coltman  upon  that  case.  The  decision  goes  upon  very  reasonable  grounds. 
It  was  said,  that  it  had  been  frequently  decided,  that  trover  will  lie  after  a 
wrongful  taking,  and  that  that  was  a  stronger  case,  for  there  the  goods  were  by 
the  pleadings  stated  to  have  come  lawfully  into  the  defendant's  possession.  I 
think  that  in  this  case  the  plaintiff  was  at  liberty  to  waive  the  force  and  arms, 
and  bring  his  action  in  case,  as  the  court  there  held.  This  count  is  a  count  in 
case  and  not  in  trespass,  and  therefore  there  is'  no  misjoinder. 

Littledale  J. — The  count  says  that  the  defendants  made  a  sufficient  dis- 
tress and  abandoned  it;  and  afterwards  wrongfully,  injuriously,  and  vexatiously 
made  a  second  distress  upon  the  plaintiff's  goods  for  the  same  rent,  and 
wrongfully  and  injuriously  refused  to  return  the  goods,  and  withheld  them 
from  the  plaintiff  for  six  days,  and  then  disposed  of  and  converted  them  to 
their  own  use,  whereby  the  plaintiff  was  injured  in  his  credit  and  circum- 
stances. This,  I  think,  is  a  count  in  case.  At  the  same  time  I  think,  that 
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upon  the  facts  disclosed  in  it  an  action  of  trespass  would  lie  nnder  the  statute 
of  2  Geo.  2.  By  that  statute,  where  a  lawful  distress  is  originally  made, 
which  is  followed  by  a  trespass,  the  action  may  be  brought  in  case;  so  by 
analogy  to  the  oases  under  that  statute,  case  may  be  brought  here.  In  cases 
of  maliciously  conspiring  case  may  be  maintained,  although  the  overt  acts 
charged  as  done  in  pursuance  of  the  conspiracy  might  have  been  made  the 
subject  of  several  actions  of  trespass. 

Parke  J. — It  seems  to  me  also  that  the  count  may  be  supported  as  a  count 
in  case,  though  I  had  some  doubt  upon  this  part  of  the  case.  If  the  action 
had  been  brought  in  trespass  it  would  have  been  maintainable,  as  in  this  count 
there  is  an  allegation  of  matters  for  which  trespass  would  lie.  I  would  decide 
upon  the  ground  of  the  principle,  that  a  party  may  waive  trespass  and  bring 
trover;  for  this  is  essentially  a  count  in  trover,  stating  the  circumstances 
specially. 

Patteson  J. — I  think  that  the  ground  upon  which  my  brother  Parke 
rests  his  opinion  is  correct.  The  end  of  the  count  is  in  a  manner  in  trover. 
There  is  at  the  conclusion  a  statement  of  a  conversion  which  may  maintain 
the  count  as  a  count  in  case,  which  in  form  it  is.  I  for  some  time  thought 
the  count  was  bad,  but  now  I  am  clearly  of  opinion  that  it  is  not  so. 

Rule  discharged.(a) 
(a)  And  see  1  Wms.  Saund.  201,  s. 


The  KING  v.  The  GOVERNOR  of  The  House  of  Correction  for 
MIDDLESEX.— p.   138. 

'The  power  of  the  commissioner*  under  the  first  Tower  Hamlets'  Court  of  Requests  Act, 
(28  Geo.  2,  o.  20,)  to  commit  debtors  in  execution  to  the  house  of  correction,  iras 
taken  away  by  the  General  Gaol  Act,  (4  Geo.  4,  o.  64,)  and  a  classification  of 
prisoners  in  pursuance  thereof;  and  it  is  not  restored  by  the  last  Tower  Hamlets' 
Court  of  Requests  Act,  (2  Will.  4,  c.  Ixy.J 


CLUTTERBUCK,  Assignee  of  GINGEL,  v.  COOMBS,    p.  209. 
GINGEL  v.  NICHOLLS. 

"The  court  will  not  grant  a  rule  for  the  taxation  of  an  attorney's  bill  of  costs  at  the 
instance  of  a  third  party,  who  makes  the  application  simply  for  the  collateral  purpose 
of  reducing  the  bill  so  low  as  to  make  him  a  bad  petitioning  creditor. 


CASES 

ARGUED  AND  DETERMINED 

IX  TBI 

COURT    OF    KING'S    BEKCH, 

IH 

ujraelma*  €txmt 

IN  THE  FOURTH  YEAE  OF  THE  REIGN  OF  WILLIAM  IV.— 1888. 


RIPON,  Gent,  one,  &c.,  t>.  DAVIES.— p.  310. 

An  attorney  is  bound  to  give  evidence  of  a  statement  made  by  himself  to  the  adverse 
party  by  the  direction  of  his  client 

Assumpsit  for  work  and  labour  done  as  an  attorney.  At  the  trial  at  the 
London  sittings  after  Trinity  term,  before  Denman  C.  J.,  a  verdict  was  found 
for  the  plaintiff,  damages  10/.  3«. 

Beaton  now  moved  for  a  new  trial,  on  the  ground  that  evidence  had  been 
improperly  received.  In  order  to  show  the  work  done,  the  plaintiff  called  a 
person  who  had  been  the  attorney  of  the  defendant  to  prove  certain  admissions 
made  by  the  defendant,  and  by  the  witness  as  his  attorney,  in  the  course  of  a 
conversation  had  between  them  and  the  plaintiff  subsequently  to  the  com- 
mencement of  the  action.  This  evidence  ought  not  to  have  been  received, 
inasmuch  as  it  was  of  matters  which  had  come  to  the  knowledge  of  the  witness 
whilst  acting  in  a  confidential  capacity.  Gainsford  v.  Grammar,  2  Campb.  9, 
is  a  case  in  all  respects  precisely  similar  to  the  present.  [Denman  G.  J. 
Did  you  take  this  objection  at  the  trial  ?]  An  objection  was  taken  to  the 
witness  being  called  [Denman  C.  J.  That  was  not  the  proper  objection, 
for  this  party  was  a  perfectly  good  witness.  There  is  no  objection  whatever 
to  his  admissibility.  Your  objection  should  have  been  to  his  giving  evidence 
of  the  particular  communication.] 

Denman  C.  J. — I  cannot  conceive  that  this  objection  was  made  at  the  trial, 
for  if  it  had  been  so,  I  certainly  should  have  had  a  note  of  it.  The  objection 
to  the  admissibility  of  the  witness  could  not  be  valid.  But,  supposing  the 
other  objection  to  have  been  made,  it  does  not  appear  to  me  that  this  mils 
within  the  nature  of  a  privileged  communication. 

Parke  J. — There  is  no  pretence  for  saying  that  this  was  a  communication 
which  falls  within  the  rule  respecting  privileged  communications.  This  was 
an  open  communication  made  by  one  party  to  a  suit  to  the  other,  and  not  a 
private  communication  made  by  the  client  to  his  attorney.  In  the  case  of 
Gainsford  v.  Grammar,  Lord  Ellenborough  refused  to  receive  evidence  of  what 
the  client  had  directed  his  attorney  to  do. 

Taunton  J.  concurred. 

Patteson  J. — I  certainly  do  not  understand  the  case  of  Gainsford  v.  Gram- 
mar as  reported ;  because  it  seems  that  there  the  witness  was  not  allowed  to 
give  evidence  of  what  he  himself  had  stated  to  the  plaintiff,  which  I  cannot 
conceive  to  be  law.  I  cannot  help  thinking  that  there  must  be  some  error  in 
the  report  Rule  refused. 
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The  KING  v.  BLAKE,  Esq.— p.  312. 

A  party  taken  under  an  irregular  writ  is  privileged  from  arrest  in  returning  from  the 

chambers  of  the  judge  who  has  discharged  him. 
So,  although  his  attendance  before  the  judge  be  voluntary ;  as  where  he  is  brought  up 

under  a  habeas  corpus  obtained  by  himself. 
It  is  competent  to  the  Court  of  Chancery  to  issue  several  concurrent  writs  de  ecntumae* 

eapimdo. 
A  corUumaee  capiendo  may  be  returnable  on  or  after  the  essoin  day  of  the  term. 

A  writ  de  contumace  capiendo(a)  issuing  out  of  the  Court  of  Chancery 
directed  to  the  sheriff  of  Middlesex  against  Blake,  on  the  prosecution  of  Hugh 
Smith,  clerk,  tested  18th  January,  1832,  returnable  16th  April,  was  delivered 
of  rccord(o)  to  the  sheriff.  On  the  19th  of  January  Blake  was  arrested  on 
another  contumace  capiendo,  issued  at  the  instance  of  the  said  prosecutor, 
tested  the  11th  and  returnable  on  the  23d  of  January,  1832 ;  he  was  brought 
up  by  habeas  corpus  by  the  sheriff  of  Surrey,  in  whose  custody  he  was,  before 
Patteson  J.  who  discharged  Blake,  on  the  ground  of  irregularity.  A  few 
minutes  after  his  discharge,  and  before  he  had  had  time  to  return  to  his  resi- 
dence, Blake  was  again  arrested  on  a  third  contumace  capiendo  issued  into 
Middlesex,  tested  30th  April,  and  returnable  23d  May,  for  the  same  matter  as 
the  two  preceding  writs.  Another  application  was  made  to  Patteson  J.  to 
discharge  the  defendant,  but  he  refused  to  decide  the  question  finally,  permit- 
ting the  defendant,  however,  to  go  at  large  until  the  ensuing  term  upon 
entering  into  a  recognizance.  In  Trinity  term  last  Follttt  obtained  a  rule  to 
show  cause  why  the  third  writ  de  contumace  capiendo  should  not  be  quashed, 
and  the  defendant  discharged  out  of  the  custody  of  the  sheriff  and  from  the 
recognizance  entered  into  by  him. 

Sir  J.  Scarlett  and  Hoggins  now  showed  cause.  This  rule  was  obtained 
upon  three  grounds  :  First,  that  the  defendant,  at  the  time  he  was  taken  under 
the  third  writ,  was  protected  from  arrest :  Secondly,  that  under  5  Eli*,  c.  23, 
&  53  Geo.  3,  o.  127,  only  one  writ  de  contumace  capiendo  can  issue  out  of 
Chancery :  Thirdly,  that  the  third  writ  was  not  returnable  in  term. 

It  has  always  been  understood  that  a  defendant  is  protected  from  arrest  only 
when  his  attendance  before  the  court  is  involuntary,  as  when  a  witness  is 
subpoenaed.  It  has  never  been  held  that  where  a  party  of  his  own  accord 
attends  a  court  of  justice  he  shall  be  privileged  from  arrest.  In  the  present 
case  the  habeas  corpus  was  obtained  by  the  defendant  himself,  and  conse- 
quently his  attendance  must  be  regarded  as  altogether  voluntary.  Hex  v. 
Delaval,  2  W.  Bla.  410,  439,  and  3  Burr.  1434,  is  a  case  differing  from  the 
present,  as  there  an  illegal  restraint  was  imposed  upon  the  party,  and  the  court 
Lad  to  determine  what  person  should  have  the  custody  of  a  minor. 

We  have  affidavits  made  by  the  cursitors,  stating,  that  it  is  the  common 
practice  to  issue  more  than  one  writ  de  contumace  capiendo  out  of  chancery  is 
the  same  matter  at  the  same  time ;  and  this,  no  doubt,  is  the  proper  course ; 
for  where  one  of  the  writs  is  not  acted  upon  it  is  immaterial,  and  is  the  same 
as  if  it  had  not  issued  at  all.  Ex  parte  Little,  2  Atk.  480,  may  be  quoted  on 
the  other  side ;  but  the  true  meaning  of  Lord  Hardwicke's  words  in  that  case 
is,  that  if  this  court  is  once  seised  of  the  cause,  the  Court  of  Chancery  cannot 
interfere.  The  court  has  no  jurisdiction  to  issue  a  capias  until  the  sheriff  has 
returned  non  est  inventus  or  cepi  corpus,  which  had  not  been  done  in  the  present 
case.  The  Queen  v.  Ball,  6  Mod.  79. 
•    This  writ  was  returnable  on  the  23d  of  Hay,  and  by  11  Qeo.  4,  and  1  W.  4^ 

ia)  As  to  the  preliminary  steps,  vide  Hex  v.  Blake,  2  Barn.  &  Adol.  189. 
6)  Vide  post. 
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e.  70,  the  22d  day  of  May  is  the  essoin  day  of  Trinity  term.  The  essoin  day 
is  to  be  considered  as  the  first  day  of  term.  Bolton  v.  Eyles,  2  Brod.  & 
Bingh.  51 ;  4  B.  Moore,  425 ;  Bell  v.  Broadbent  et  ux.  3  T.  R.  123  ;  Strutt- 
ford  v.  Cooper,  Cro.  Car.  103.  Trinity  term,  in  1832,  commenced  on  the  26th 
ef  May.  By  1  Will.  4,  c.  8,  s.  2,  the  writ  may  be  returnable  three  days 
before  the  commencement  of  the  term. 

FolleU  in  support  of  the  rule.  The  defendant  was  privileged  from  arrest. 
It  has  been  contended  that  such  persons  only  as  involuntarily  attend  courts  of 
justice  are  protected  from  arrest.  This  is  not  so.  The  rule  is,  that  all  parties 
who  have  any  relation  to  a  cause  which  calls  for  their  attendance  in  court,  or 
before  a  judge,  and  who  attend  bona  fide  though  not  compellable  so  to  do, 
are  protected  from  arrest.  This  is  virtually  a  9  civil  proceeding.  The  cases 
on  this  subject  are  collected  in  Tidd's  Practice!  (1  Tidd,  9th  ed.  197.)  In 
Wills  v.  Ourney,  8  Barn.  &  Cress.  769,  the  plaintiff's  attorney  contrived  that 
the  defendant  should  be  charged  with,  and  be  arrested  for  an  assault  on  a 
Sunday,  in  order  that  on  the  following  day  he  might  be  arrested  on  civil  pro- 
cess.     The  court  ordered  him  to  be  discharged  out  of  custody. 

There  is  another  ground  for  quashing  the  writ  By  the  habeas  corpus  act, 
81  Car.  2,  c.  2,  s.  6,  it  is  enacted,  that  no  person  who  has  been  set  at  large 
upon  any  habeas  corpus,  shall  be  again  imprisoned  for  the  same  offence  :  and 
the  same  rule  applies  to  civil  proceedings ;  Blackburn  v.  Stupart,  2  East,  243. 
Yet  the  party  in  this  case  was  arrested  for  the  same  offence  after  he  had  been 
discharged  by  habeas  corpus. 

By  53  Geo.  3,  c.  127,  (sec.  1,)  the  judge  of  the  Ecclesiastical  Court  is 
authorised  to  send  a  significavit  to  the  Court  of  Chancery,  whereupon  a  contu- 
mace  capiendo  issues.  That  writ  is  to  be  returnable  in  the  same  manner  as 
the  writ  de  excommunicato  capiendo  was  formerly  under  the  5  Eliz.  c.  23. 
By  the  latter  statute  the  excommunicato  capiendo  was  to  be  brought  into  this 
court,  and  opened  and  delivered  of  record  to  the  sheriff.  From  this  it  appears, 
that  as  soon  as  the  Court  of  Chancery  has  issued  the  writ,  it  ceases  to  have 
jurisdiction,  and  cannot  issue  a  second  writ.  Rex  v.  Blake,  2  Barn,  k  Adol. 
139;  Bex  v.  Theed,  1  Stra.  48 ;  Rex  v.  Dcgger,  1  Dowl.  &  Ryl.  460 ;  Rex 
v.  Fowler,  1  Salk.  293.  [Parks  J.  The  statute  gives  jurisdiction  expressly 
when  the  sheriff  returns  to  the  writ '  non  est  inventus.*]  The  court  has  juris- 
diction previously ;  for  the  court  can  oblige  the  sheriff  to  return  the  writ. 
All  ulterior  process  must  consequently  issue  from  this  court.  As  to  the 
practice  in  the  curator's  office,  the  affidavit  only  states  that  it  has  been  the 
practice  to  issue  several  writs  at  the  same  time  during  the  last  twenty  years, 
and  they  speak  only  of  the  practice  with  respect  to  the  contumace  capiendo, 
and  not  of  the  old  writ  de  excom.  cap.  [By  the  court.  The  practice  should 
be  the  same  with  respect  to  both  writs.]  It  should  be  so,  but  it  may  have 
been  otherwise.  Assuming  that  this  is  the  practice,  it  cannot  control  the 
words  and  purview  of  the  act  of '  parliament.  [Denman  C.  J.  In  Rex  v. 
Byre,  2  Stra.  1189,  the  decision  was,  that  when  the  first  writ  is  quashed 
application  must  be  made  to  the  Court  of  Chancery,  for  another.]  in  that 
ease  the  proceedings  were  not  the  same  as  here.  [Parke  J.  There  is  no 
doubt  on  this  point,  it  has  always  been  the  practice  to  issue  several  writs.] 

The  23d  of  May  is  not  in  term.  The  1  W.  4,  c.  3,  s.  2,  has  no  reference 
to  original  writs  of  this  description,  it  relates  only  to  mesne  process  j  the 
statute  speaks  of  an  appearance  to  the  writs,  and  applies  only  to  such  writs  as 
require  an  appearance.  Cur.  adv.  vult. 

Denman  C.  J.  now  delivered  the  judgment  of  the  court. — In  this  case  all 
the  questions  were  disposed  of  but  one,  and  that  was,  whether  the  defendant 
was  privileged  from  being  taken  under  a  writ  de  contumace  capiendo.  He 
had  been  in  custody  under  a  former  writ  of  the  like  nature,  and  nad  sued  out 
a  writ  of  habeas  corpus,  and  the  learned  judge  before  whom  it  was  returnable, 
being  of  opinion  that  the  process  was  void  for  want  of  a  proper  interval  of 
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time  between  the  teste  and  return,  discharged  the  defendant.  Whereupon  the 
prosecutor  having  sued  out  another  writ,  apprehended  the  defendant  under  it 
on  his  way  home  from  the  judge's  chambers.  And  upon  consideration,  we 
think  he  was  privileged  from  arrest  on  this  occasion.  There  is  no  case  to  be 
found  in  which  this  privilege  has  been  extended  to  persons  going  and  return- 
ing on  a  writ  of  habeas  corpus,  except  that  of  Rex  v.  Delaval,  ante,  360,  which 
is  however  not  precisely  like  this  case.  But  as  it  turned  out  in  this  instance 
that  the  defendant's  detention  under  the  former  writ  was  wrongful,  and  he 
*  was  driven  to  his  habeas  corpus  to  obtain  his  liberty,  the  present  case  may 
fairly  be  considered  as  coming  within  the  principle  whereby  parties  to  a  suit, 
for  the  sake  of  public  justice,  are  protected  from  arrest  in  coming  to,  attending 
upon,  and  returning  from  the  court.  The  rule,  therefore,  must  be  absolute 
with  costs,  Mr.  Blake  undertaking  to  bring  no  action  for  this  arrest. 

Rule  absolute. 


The  KINO  v.  The  IIUNGERFORD  MARKET  COMPANY.— p.  340. 

In  the  matter  of  MART  YEATES. 

When  a  statute  authorises  a  company  to  remove  and  ereot  buildings,  and  provides  a 
specific  remedy  for  parties  injured  by  such  removal  and  erection,  the  occupier  of  a 
house  adjoining  one  that  has  been  pulled  down  and  rebuilt  by  the  company,  is  not 
entitled  to  such  remedy  in  respect  of  injury  sustained  by  reason  of  the  removal  of 
a  party-wall  between  the  two  houses,  after  a  notice  given  under  the  Building  Act ; 
although  the  company  may  not  have  strictly  complied  with  the  requisitions  of  ths 
Building  Act  in  respect  of  such  party-wall. 


The  KING  v.  The  Inhabitants  of  SLAITHWAITE.— p.  347. 

An  old  certificate,  by  which  the  parish  of  A.  acknowledges  to  the  parish  of  B.  that  a 
person  is  settled  in  A.,  produced  by  the  overseers  of  B.  on  the  trial  of  an  appeal 
between  A.  and  C.  may  be  presumed  to  have  been  originally  a  perfect  instrument, 
though  the  allowance  of  two  justices  does  not  now  appear  upon  it. 


PENPRASE  t;.  JOHNS,  PETER  and  BROWN.— p.  376. 

In  an  action  against  magistrates  for  a  distress  under  a  regular  conviction,  but  by  a 
warrant  informal  in  not  setting  out  the  jurisdiction,  the  court,  after  a  rerdictfor  th« 
defendants,  refused  to  grant  a  new  trial,  the  objection  to  the  warrant  not  having  been 
distinctly  taken  at  the  trial,  and  being  ttrictiuimi  juris. 

The  declaration  contained  four  counts.  The  first  was  in  trover;  the  second 
for  an  excessive  distress  under  colour  of  a  warrant,  for  arrears  of  wages  alleged 
to  be  due;  the  third,  for  impounding  the  plaintiff's  goods  off  his  premises; 
the  fourth,  for  selling  the  goods  for  much  less  than  they  were  worth.  Plea : 
the  general  issue.  At  the  trial  at  the  last  Bodmin  assises,  before  Patteton 
J.,  it  appeared  that  John  and  Peter  were  magistrates,  and  in  that  character 
had  made  an  order  upon  the  plaintiff  for  the  payment  of  wages  alleged  to  be 
due  from  him  to  one  Curtis.  A  warrant  of  distress  was  subsequently  granted, 
and  Brown  was  the  constable  who  executed  it.  The  conviction  and  the  war- 
rant was  produced.  It  was  objected,  as  against  the  constable,  that  the  warrant 
was  bad  upon  the  face  of  it,  and  therefore  did  not  protect  him ;  bat  the  learned 
judge  intimating  his  opinion  that  the  warrant  was  sufficient  for  that  purpose, 
Coleridge  Serjt,  for  the  plaintiff,  consented  that  a  verdict  should  be  entered 
for  Brown.    The  case  then  proceeded  as  against  the  magistrates  when  the 
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question  turned  upon  the  goodoess  of  the  conviction,  the  point  as  to  the  suffi- 
ciency of  the  warrant  not  being  distinctly  raised.  The  conviction  appearing 
to  be  good  upon  the  face  of  it,  a  verdict  was,  under  the  direction  of  the  learned 
judge,  found  for  the  magistrates. 

Coleridge  Serjt.  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
It  is  not  intended  to  impugn  the  decision  of  the  learned  judge,  with  respect  to 
the  sufficiency  of  the  warrant  to  protect  the  constable ;  but  it  is  submitted 
that  in  an  action  against  the  magistrates  it  is  not  a  sufficient  defence  that  the 
conviction  is  good,  if  it  be  followed  by  a  bad  warrant.  This  warrant  is  defec- 
tive upon  the  face  of  it,  inasmuch  as  it  does  not  appear  that  the  magistrates 
had  any  jurisdiction  in  the  particular  case.  The  20  Geo.  2,  o.  19,  enacts, 
"  that  all  complaints,  differences  and  disputes,  which  shall  happen  between 
masters  or  mistresses  and  servants  in  husbandry,  who  shall  be  hired  for  one 
year  or  longer,"  extends  by  subsequent  statutes  to  all  terms;  or  between 
.masters  and  mistresses,  and  artificers,  handicraftsmen,  miners,  colliers,  keel- 
men,  pitmen,  glassmen,  potters,  and  other  labourers,  shall  be  heard  and  deter- 
mined by  a  justice  or  justices."  The  magistrate  has  not  jurisdiction  in  every 
case  of  master  and  servant,  but  only  in  those  cases  which  were  contemplated 
by  the  20  Oeo.  2,  c.  19.  That  statute  has  reference  to  the  statute  of  Eliza- 
beth, and  therefore  applies  only  to  those  cases  where  the  magistrates  have  the 
power  of  settling  the  rate  of  wages.  It  should  appear  upon  the  face  of  the 
warrant,  whether  the  parties  are  such  that  the  magistrates  have  jurisdiction, 
and  for  this  purpose  the  nature  of  the  service  and  of  the  contract  should  be 
stated ;  Hardy  v.  Byle,  4  Mann.  &  Ryl.  63,  9  Barn.  &  Cress.  603 ;  Lancaster 
v.  Greaves,  9  Barn.  &  Cress.  628 ;  and  Bramwell  v.  Penneck,  1  Mann.  & 
Ryl.  409,  7  Barn.  &  Cress.  536. 

Den  man  C.  J. — Here  is  a  good  conviction.  The  objection  to  the  warrant 
should  have  been  taken  at  the  trial.  If  any  substantial  interest  would  be 
affected  we  would  not  shut  you  out,  although  the  objection  was  not  taken 
before ;  but  this  is  a  very  strict  objection. 

Parke  J. — We  are  not  disposed  to  let  you  have  a  new  trial  in  order  that 
you  may  raise  a  point  which  was  not  raised  at  the  trial,  which  is  tirictisrimi 
juris. 

Taunton  J.  and  Pattxson  J.,  concurred.  Rule  refused. 


The  KING  t;.  COCKSHAW.— p.  378. 

The  county  in  which  a  deponent  is  sworn  to  an  affidavit  to  ground  a  rale  for  a  criminal 
information,  made  before  a  commissioner,  must  appear  in  the  jurat. 

The  court  will  not  enlarge  a  rule  for  a  criminal  information,  in  order  that  the  affidavit 
on  which  the  rule  was  obtained  may  be  re-sworn. 


DOE,   on   the   several   demises  of  CHAPEAU,  BOURNE   and  others  v. 
REYNOLDS  and  another.— p.  383. 

A  copy  of  court  roll  admitting  a  surrenderee,  in  trust  for  the  guarantee  of  an  annuity 
there  stated  to  be  secure  by  the  bond  of  the  purchaser,  and  subject  thereto  to  the  use 
of  the  purchaser,  his  executors,  administrators  and  assigns,  requires  an  advalorem 
stamp  in  respect  of  the  purchase  money  expressed  to  be  so  paid  by  the  port  baser  to 
the  surrenderor,  but  without  reference  to  the  annuity, — whether  the  Ptnt.  merit  is 
taken  to  refer  to  an  annuity  already  granted  or  to  an  annuity  to  be  granted  in  future 
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COTTON  v.  K  AD  WELL  and  others.— p.  809. 

An  order  of  magistrate!  being  made  upon  a  party  to  pay  the  amount  of  his  poor-rate 
and  the  costs  of  a  summons,  he  tenders  the  former  without  the  latter,  to  the  over- 
seer.    A  subsequent  warrant  of  distress  for  the  poor  rate  is  illegal. 

It  is  unnecessary  to  demand  perusal  and  copy  of  a  warrant  in  a  case  where  there  Is  no 
remedy  against  the  magistrates. 


HATLLAR  v.  SHERWOOD,  Gent,  &e.— p.  401. 

The  price  of  goods  sold  by  an  uncertificated  bankrupt,  may  be  recovered  by  him  against 
the  vendee,  his  assignees  not  interfering. 

After  the  bankruptcy  of  A.,  and  before  his  certificate,  B.,  one  of  his  creditors,  pur- 
chases goods  from  him.  In  an  action  brought  by  A.,  after  obtaining  his  certificate, 
for  the  price  of  the  goods,  the  old  debt  cannot  be  set-off,  being  barred  by  the 
ficate. 


HETDON  v.  THOMPSON.— j>.  403. 

To  an  action  against  the  acceptor  of  a  bill  of  exchange,  the  defendant  pleads  an  altera- 
tion vitiating  the  bill.  The  plaintiff  replies  (by  way  of  new  assignment)  that  the  bill 
sued  on  was  drawn  as  declared  upon,  and  is  a  different  bill  from  that  mentioned  in 
the  plea.  The  defendant  rejoins  the  same  alteration  in  the  bill  mentioned  in  the  new 
assignment  The  plaintiff  cannot  in  his  surrejoinder  take  issue  upon  the  identity 
of  the  bill  mentioned  in  the  rejoinder  with  that  mentioned  in  the  replication  and 
declaration,  and  conclude  to  the  country. 

Assumpsit  upon  a  bill  of  exchange.  The  first  count  was  upon  a  bill  for 
50/.,  drawn  on  1st  June,  1831,  payable  at  six  months  after  date,  by  ooe 
Eldred  on  the  defendant,  and  accepted  by  the  defendant,  and  indorsed  by 
Eldred  to  Silver,  and  by  Silver  to  the  plaintiff.  There  were  also  the  money 
count 

To  the  first  count  the  defendant  pleaded,  that  he  had,  for  the  accommoda- 
tion and  at  the  request  of  Eldred,  without  any  good  or  valuable  consideration 
whatsoever,  subscribed  his  name  to  a  qualified  acceptance,  according  to  the 
form  of  the  statute,  1  &  2  Geo.  4,  cap.  78,  upon  a  piece  of  blank  paper, 
having  a  3s.  6<f.  stamp  thereon,  and  in  which  qualified  acceptance  he  had 
expressed  that  he  made  the  same  payable  at  a  banker's  house,  namely,  at 
Messrs.  Barclay  and  Co.,  bankers,  Lombard  street  only,  and  not  otherwise  or 
elsewhere ;  that  he  immediately  delivered  the  said  piece  of  paper  to  Eldred, 
for  the  purpose  of  his  drawing  thereon  a  bill  of  exchange  for  50/.,  payable  it 
nine  months  after  the  date  thereof;  that  Eldred  then  made  and  drew  upon  the 
said  paper  so  written  upon  and  stamped,  a  writing  purporting  to  be  a  bill  of 
exchange  for  50/.,  payable  six  months  after  date,  and  then  and  there,  without 
any  good  or  valuable  consideration,  endorsed  or  delivered  the  supposed  bill  of 
exchange  in  the  plea  mentioned,  (the  same  being  the  supposed  bill  of  exchange 
in  the  said  first  count  of  the  bail  mentioned,)  to  Silver ;  and  that  Silver,  with- 
out any  good  or  valuable  consideration,  indorsed  and  delivered  the  same  to  the 
plaintiff.  Averment:  that  at  the  time  of  the  supposed  indorsements  so 
respectively  made,  Silver  and  the  plaintiff  knew  that  the  defendant  bad  not 
received  any  good  or  valuable  consideration  whatsoever,  and  that  the  paper  so 
written  upon  and  stamped  had  been  delivered  by  the  defendant  to  Eldred  for 
the  purpose  aforesaid,  and  that  the  writing  by  Eldred  on  the  said  paper  so 
stamped  and  written  upon,  was  made  by  Eldred  after  the  defendant  had  so 
written  his  name  and  qualified  acceptance. 
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To  the  second  oount  the  defendant  pleaded  a  set-off  for  money  lent,  money 
paid,  Ac. 

Replication  (in  the  nature  of  a  new  assignment)  to  the  first  plea,  predudi 
non,  because  the  bill  mentioned  in  the  first  plea  is  not  the  same  identical  bill 
in  the  said  first  count  mentioned,  but  another  and  a  different  bill  of  exchange, 
for  that  the  bill  of  exchange  mentioned  in  the  said  first  count  was  and  is  a 
bill  of  exchange  drawn  on  the  1st  June,  1831,  by  Eldred  on  defendant  for 
50/.,  payable  six  months  after  date,  and  which  bill  of  exchange  was  and  is 
accepted  by  the  defendant  generally,  and  the  defendant  never  did  accept  the 
same  in  any  qualified  manner,  expressing  that  he  made  the  same  payable  at  a 
banker's  house,  or  any  other  place,  only,  and  not  otherwise  or  elsewhere ;  and 
which  last  mentioned  bill  of  exchange  was  and  is  another  and  a  different  bill 
of  exchange  than  the  bill  of  exchange  in  the  first  plea  mentioned.  Verifica- 
tion, and  prayer  of  judgment.     Upon  the  second  plea  the  plaintiff  took  issue. 

To  the  new  assignment  the  defendant  pleaded  a  plea  precisely  the  same  as 
that  which  he  had  pleaded  to  the  first  count  of  the  declaration,  and  he  joined 
issue  upon  the  replication  to  the  second  plea. 

The  replication  to  the  plea  to  the  new  assignment  alleged,  that  the  bill  of 
exchange  in  that  plea  alleged  to  have  been  made  and  drawn  upon  the  Baid 
piece  of  paper  therein  mentioned,  was  not  nor  is  the  said  bill  of  exchange 
above  newly  assigned  as  aforesaid,  in  manner  and  form  as  the  defendant  hath 
above  alleged,  but  was  and  is  another  and  a  different  bill  of  exchange,  con* 
oluding  to  the  country. 

To  this  replication  the  defendant  demurred,  and  assigned  for  causes  of 
demurrer,  first,  that  the  second  new  assignment  does  not  state  how  or  in  what 
manner  the  bill  of  exchange  therein  mentioned  was  and  is  another  and  diffe- 
rent bill  of  exchange  from  the  bill  of  exchange  in  the  plea  to  the  first  new 
assignment  mentioned ;  secondly,  that  the  second  new  assignment  is  general, 
Tain  and  idle  in  this,  to  wit,  that  it  attempts  to  confess  and  avoid  the  plea  to 
.the  first  new  assignment,  and  yet  it  doth  not  allege  and  show  some  other  bill 
of  exchange  as  being  the  identical  bill  of  exchange  upon  which  the  plaintiff 
hath  above  in  his  first  new  assignment  declared ;  thirdly,  that  it  attempts  to 
traverse  the  identical  mode  of  the  acceptance,  making  an  indorsement,  with 
notice  thereof  of  the  bill  of  exchange  set  forth  in  the  plea  to  the  first  new 
assignment  5  whereas  the  plaintiff  ought  to  have  traversed  and  put  in  issue  the 
existence  and  substanoe  thereof,  or  to  have  newly  assigned  some  other  bill  of 
exchange  as  that  upon  which  the  plaintiff  has  declared  in  the  second  new 
assignment;  fourthly,  that  although  it  attempts  by  reference  to  set  forth 
another  bill  of  exchange,  yet  it  does  not  conclude  with  a  verification  and 
prayer  of  judgment,  but  to  the  country ;  which  method  of  tendering  issue  pre- 
cludes the  defendant  from  offering  a  new  and  material  answer  to  the  second 
new  assignment ;  fifthly,  that  although  the  second  new  assignment  states  that 
the  bill  of  exchange  in  the  plea  to  the  first  new  assignment  mentioned,  is  not 
the  same  bill  of  exchange  as  in  the  first  new  assignment  mentioned,  yet  the 
second  new  assignment  does  not,  according  to  the  rules  of  good  pleading,  con- 
clude with  a  verification ;  sixthly,  that  it  attempts  to  traverse  and  put  in  issue 
matter  of  inducement;  seventhly,  that  although  the  plaintiff  by  the  second 
new  assignment  has  abandoned  his  first  new  assignment,  because  it  fully 
answered  the  plea,  vet  he  attempts  to  put  in  issue  irrelevant  matter  not  in 
controversy;  and  that  it  does  not  directly  confess  and  avoid  the  matter  in  the 
plea  to  the  first  new  assignment ;  is  argumentative  and  not  issuable ;  and 
although  it  contains  new  matter  upon  which  an  issue  in  fact  might  be  taken, 
does  not  oonclude  with  a  verification.    Joinder  in  demurrer,  (a) 

(a)  The  plaintiff  had  formerly  replied  that  the  supposed  bill  set  forth  in  the  plea,  was 
not  the  bill  set  forth  in  the  declaration.  To  this  replication  the  defendant  demurred 
specially,  and  the  demurrer  was  argued  by  agreement  before  Mr.  Justice  Patteson  in 
the  bail  oourt    Steer,  for  the  plaintiff,  and  Mansel  for  the  defendant. 
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Mantel,  in  support  of  the  demurrer.  The  points  of  argument  as  to  the 
replication  to  the  plea  to  the  first  new  assignment  are,  1st,  that  the  new  assign- 
ment does  not  set  forth  at  large  the  hill  of  exchange  newly  assigned ;  and 
2dly,  that  it  ought  not  to  conclude  to  the  country,  hut  with  an  averment.  A 
former  new  assignment,  precisely  similar  to  this,  came  before  Mr.  Justice 
Patteson  in  the  Practice  Court.  [Parke  J.  There  are  not  two  new  assign- 
ments. That  which  you  call  the  second  new  assignment,  is  only  a  replication 
to  the  defendant's  plea  to  the  new  assignment.]  The  plea  is  argumentative; 
Sprigg  v.  Neal,  3  Levinz,  92 ;  Freeston  v.  Crouch,  Cro.  Eliz.  492 ;  Freeston 
v.  Stanford  and  others,  lb.  355;  Pratt  v.  Groome,  15  East,  235;  Wentworth 
on  Pleading,  vol.  Hi.  108,  131;  Odiham  v.  Smith,  1  Wms.  Saund.  300,  *.; 
Cro.  Eliz.  589.  A  short  precedent  is  to  be  found  in  Chitty  on  Pleading,  Qu. 
Vol.  iii.  1237,  5th  ed. ;  Bourne  t>.  Taylor,  10  East,  189,  204.  In  this  case 
the  plaintiff  states,  that  by  and  in  the  most  general  manner,  that  the  bill  of 
exchange  newly  assigned  is  a  different  bill  of  exchange  from  that  which  the 
defendant  has  attempted  to  answer.  [Parke  J.  Is  not  your  plea  altogether 
bad  ?  It  has  no  connection  whatever  with  the  declaration.  Your  defence  to 
an  action  on  a  bill  is,  that  there  was  another  bill  between  the  same  parties.] 
The  plea  contains  these  words,  "  the  same  being  the  supposed  bill  pf  exchange 
in  the  said  first  count  of  the  bill  mentioned."  Suppose  there  were  six  bills  of 
exchange  between  the  same  parties,  of  the  same  amount  and  of  the  same  date, 
and  an  action  was  commenced  upon  the  first,  describing  it  generally,  the 
defendant  in  his  plea  might  have  set  out  the  second  bill,  and  then  the  plaintiff 
must  have  simply  new  assigned  and  set  out  and  identified  the  particular  bill 
upon  which  the  action  was  brought.  The  material  question  is,  whether  the 
second  new  assignment  is  good  in  law.  In  the  first  place,  it  does  not  set  out 
the  bill  properly;  it  should  have  been  set  out  fully,  as  in  a  declaration;  and 
secondly,  it  is  not  properly  concluded.  The  case  may  be  rested  upon  the 
decision  of  Mr.  Justice  Patteson,  ante,  365,  n.  a. 

Erie,  contra.  If  the  bill  be  as  is  alleged  by  the  defendant,  and  the  plaintiff 
is  obliged  either  to  deny  the  bill,  or  to  new-assign  and  conclude  with  a  verifi- 
cation, as  often  as  the  defendant  pleads  a  defence  relating  to  a  different  bill 
from  the  one  declared  on,  it  will  lead  to  great  inconvenience,  and  the  pleadings 
may  be  continued  to  a  most  absurd  extent  in  cases  where  there  have  been 
many  bill  transactions  between  the  same  parties.  The  plaintiff,  as  he  had  a 
right  to  do,  has  put  in  issue  one  of  the  material  facts  alleged  in  the  plea, 
namely,  the  identity  of  the  bill  in  the  plea  with  the  bill  in  the  new  assign- 
ment. There  certainly  are  cases  in  which  it  is  said,  that  where  the  pies  con- 
sists of  two  dependent  facts,  of  which  one  only  is  denied,  the  replication  must 
conclude  with  a  verification ; (a)  Baynham  v.  Matthews,  2  Stra.  871 ;  Smith  v. 
Dovers,  2  Dougl.  428.  But  in  Hedges  v.  Sandon,  2  T.  B.  439,  442,  where 
these  authorities  were  much  pressed  on  the  court,  it  was  decided,  that  the  con- 
clusion of  the  replication  in  such  a  case  might  be  either  with  a  verification  or 
to  the  country ;  and  therefore  the  replication  here,  denying  one  material  fact 
in  the  defendant's  plea,  properly  concluded  to  the  country.     In  Calvert  v. 

Judgment  was  given  for  the  defendant,  with  liberty  to  the  plaintiff  to  amend,  which 
he  did  by  new  assigning,  as  above  stated. 

(a)  i.  e.  with  a  prayer  of  judgment,  which  is  usually  preceded  by  a  verification  A. 
verification,  however,  is  neither  necessary  nor  proper  in  the  absence  of  any  affirmative 
allegation  to  which  it  can  apply.  Thus  a  plea  of  the  statute  of  limitations,  or  of  no  eo. 
m.  issued,  Ac,  ought  not  to  conolude  with  a  verification,  t.  «.  an  offer  to  prove  these 
negative  allegations,  though  'such  verification  is  frequently  inserted.  The  rule  is  thus 
laid  down  by  Lord  Coke :  "  Counts,  or  such  as  be  in  the  nature  of  counts,  as  an  avowry 
wherein  the  defendant  is  an  actor,  (as  to  which,  see  also  Brett  v.  Rigden,  Plowd.  342 ; 
Throckmorton  v.  Tracy,  ibid.  168,  and  the  authorities  cited  in  the  margin  of  that  ease ;) 
need  not  be  averred,  but  all  other  pleas  in  the  affirmative  ought  to  be  averred,  el  hoc 
paratum  est  verificare,  &o. ;  but  pleas  merely  in  the  negative  ought  not  to  be  averred, 
because  a  negative  cannot  be  proved. "    And  see  8  Tho.  Co.  Iitt  488,  note. 
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Gordon,  1  Man.  &  Ryl.  497 ;  S.  C.  7  Barn,  ft  Cressw.  809,  an  attempt  was 
made  in  some  degree  resembling  the  present,  and  there  was  a  special  demurrer 
on  some  of  the  grounds  here  relied  on ;  but  the  court  held  the  conclusion  to 
the  country  proper.  In  cases  of  pleas  of  judgments  recovered,  the  replication 
denies  the  identity  of  the  causes  of  action  mentioned  in  the  plea  with  those 
declared  on,  and  such  replication,  according  to  the  authorities,  properly  con- 
cludes to  the  country :  Seddon  v.  Tutop,  6  T.  R.  607 ;  Lord  Bagot  v.  Wil- 
liams, 5  Dowl.  &  Ryl.  87;  3  Barn,  ft  Cress.  235;  Kitchin  v.  Campbell,  3 
Wils.  304.  In  the  present  case  the  defendant  cannot  allege  that  he  mistook 
the  bill  mentioned  in  the  new  assignment  for  the  bill  mentioned  in  the  plea, 
because  the  new  assigument  stated  that  the  bill  declared  on  was  accepted 
generally  ;  whereas  the  plea  related  to  a  bill  accepted  specially,  viz  :  payable 
at  Barclay's  only,  still  the  defendant  again  repeats  a  defence  relating  to  a  bill 
accepted  specially  in  answer  to  a  new  assignment  specifying  a  bill  accepted 
generally. 

Mantel  in  reply.  The  plea  of  a  former  judgment  recovered,  must  conclude 
with  a  verification.     (Mansel  was  here  stopped  by  the  court) 

Den  man  C.  J. — The  court  are  disposed  to  give  both  the  plaintiff  and  the 
defendant  leave  to  amend. 

Parke  J — I  think  the  plaintiff  is  wrong  in  his  replication  to  the  plea  to  the 
new  assignment.  If  there  really  was  no  such  bill  as  that  mentioned  in  the  plea, 
the  plaintiff  in  his  replication  should  have  denied  the  existence  of  any  such 
bill ;  if  there  was  such  a  bill,  the  plaintiff  should  have  newly  assigned  and 
given  the  defendant  an  opportunity  of  answering. 

Taunton  J. — I  have  had  considerable  doubt  upon  the  subject,  but  I  am 
now  fully  satisfied  that  the  plaintiff  must  amend. 

Patteson  J.  concurred. 

Leave  given  to  the  plaintiff  to  amend. (a) 

(a)  The  plaintiff  having  amended  accordingly,  the  defendant  again  demurred ;  vide 
post. 


SMART  v.  HUTTON.— p.  426. 

Trespass  lies  against  a  sheriff  for  an  arrest  made  by  an  officer  by  colour  of  a  warrant 

under  a  fi.  fa. 

Trespass  for  assault  and  false  imprisonment.  Plea :  not  guilty.  At  the 
trial  at  the  last  Spring  assizes  for  the  county  of  Lincoln  before  Denman  C.  J., 
it  appeared  that  the  defendant  was  sheriff  of  Lincolnshire,  and  that  the  action 
was  Drought  to  recover  compensation  for  an  injury  done  to  the  plaintiff  by  the 
sheriff's  officer.  A  warrant  upon  a  fi.  fa.  was  directed  to  one  Woodroffe,  a 
sheriffs  officer,  to  levy  16/.  0«.  6rf.  Woodroffe  made  a  levy  accordingly  upon 
the  defendant's  goods ;  and  shortly  afterwards  received  notice  that  the  land- 
lord claimed  a  sum  of  85/.  for  a  year's  rent.  The  goods  were  sold ;  but  the 
proceeds  of  the  sale  amounted  only  to  the  sum  of  80/.  lis  ,  which  was  not 
sufficient  to  satisfy  the  claim  of  the  landlord.  Upon  this,  Woodroffe,  without 
any  further  authority,  arrested  the  plaintiff,  and  carried  him  to  gaol,  where  he 
remained  about  twenty  days. 

It  was  objected  on  the  part  of  the  defendant,  that  he  was  not  liable  for  the 
conduct  of  his  officers  under  these  circumstances.  In  answer  to  this  objection, 
Ackworth  v.  Kemp,  1  Dougl.  40,  48,  and  Sturmey  v.  Smith,  11  East,  25, 
were  cited.  The  learned  judge  being  of  opinion  that  those  cases  were  distin- 
guishable from  the  present,  directed  the  plaintiff  to  be  nonsuited. 

In  Easter  Term  last,  Rumfrey  obtained  a  rule  niri  to  set  aside  the  nonsuit 
and  for  a  new  trial. 

Adam*  Serjt.  now  showed  cause.  There  must  be  some  limit  to  the  doctrine, 
that  the  sheriff  is  in  all  cases  to  be  identified  with  his  officer.    The  officer  in 
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this  case  acted  entirely  without  authority  from  the  sheriff,  and  with  the  grossest 
ignorance.  It  was  contended  at  the  trial,  that  the  sheriff  was  liable  for  the 
whole  of  the  period  that  the  defendant  was  confined.  If  the  sheriff  is  to  be 
liable  for  the  act  of  a  gaoler,  where  he  has  no  authority  at  all  for  his  act,  there 
will  be  no  limit  to  the  responsibility  of  the  sheriff.  The  true  distinction  is 
taken  in  Rolle's  Abridgement,  552,  (Trespass,  pi.  10,  and  18  Vin.  Abr.  458, 
Trespass,  pi.  10.)  Si  home  soit  arrest  per  lei  ballet  del  vicount,  etcerceoU 
monstre  al  eux  un  supersedeas  a  discharger  luy,  et  Us  bailees  ceo  refuse  et  ley 
detat/ne  apres  en  prison,  il  avera  faux  imprisonment  vers  Its  bailies,  et  ncmy 
vers  le  vicount  There  is  no  difference  between  that  case  and  the  present. 
Suppose  the  bail  acted  upon  a  writ  already  executed,  could  it  be  held  that  the 
sheriff  was  liable  ?  [Parke  J.  Here  the  bailiff  receives  the  writ  for  the 
purpose  of  executing  it]  The  liability  of  the  sheriff  is  not  to  be  measured  by 
the  ignorance  and  the  stupidity  of  the  bailiff. 

Humfrey  in  support  of  the  rule.  The  chief  justice  at  the  trial  expressed 
great  doubt  upon  this  question.  It  is  submitted,  that  for  all  civil  purposes 
the  bailiff  and  the  sheriff  are  to  be  considered  as  one  person,  and  that  the 
sheriff  is  answerable  civilly  for  all  the  acts  of  his  officer.  Thus  where  the 
bailiff  takes  the  goods  of  A.  instead  of  those  of  B.,  where  a  defendant  is 
arrested  after  the  return  day  of  the  writ,  where  upon  a  writ  issued  into  one 
county,  the  bailiff  arrests  in  another  county,  and  where  one  person  is  arrested 
instead  of  another,  the  sheriff  is  responsible  for  the  act  of  his  officer ;  Saun- 
derson  v.  Baker,  8  Wils.  809  ;  2  W.  Bla.  832 ;  Woodgate  v.  Knatchbull,  2 
T.  R.  148  ;  Ackworth  v.  Kemp,  1  Dougl.40, 43  j  Parrot  v.  Mumford,  2  Eep. 
N.  P.  C.  585 ;  this  was  the  doctrine  laid  down  in  the  older  cases ;  and  the 
principle  has  since  been  recognized  in  Balme  v.  Hutton  in  error,  9  Bingh.  471, 
(3  Moore  &  Scott,  1  Crompton  &  Meeson,  262,  8.  C)  Parratt  v.  Mumford  is 
expressly  in  point. 

(Here  he  was  stopped  by  the  court) 

Denman  0.  J. — The  rule  must  be  made  absolute. 

Parke  J. — If  the  sheriff  puts  into  the  hand  of  his  officer  a  writ,  he  and  the 
officer  are  to  be  considered  as  one  person,  for  everything  the  officer  does  under 
colour  of  that  writ. 

Taunton  J.,  and  Patteson  J.  concurred.  Rule  absolute. 


DOE,  dem  ROGERS  and  Others  v.  BATH.— p.  440. 

Serable,  that  in  ejectment  the  omission  of  all  local  description  of  the  tenement  demised, 
is  error,  though  the  county  and  Till  in  which  the  demise  was  made  are  stated  in  the 
declaration,  and  the  county  is  stated  in  the  margin. 

Pending?  a  rule  nut  to  arrest  judgment  on  the  ground  of  such  error,  the  court  allowed 
the  plaintiff  to  amend  the  declaration  and  issue,  on  payment  of  the  costs  of  both  ruka. 

Ejectment  for  lands  in  the  parish  of  Davidstowe,  in  the  county  of  Corn- 
wall. In  the  margin  of  the  declaration  were  the  words  "  Cornwall  to  wit." 
The  declaration  alleged,  that  Rogers,  on,  &c.,  "at  the  parish  of  Davidstowe, 
in  the  county  of  Cornwall/'  demised  to  the  plaintiff  certain  lands,  without 
stating  where  they  were  situate.  The  declaration  contained  two  other  demises 
in  the  same  form.  "  By  virtue  of  which  several  demises,  the  plaintiff  entered 
upon  the  several  tenements  above  mentioned,  and  became  possessed  thereof! 
and  being  so  possessed,  William  Bath  afterwards,  on,&c.,  with  force  and  arms 
entered  into  the  same  tenements  above  mentioned,  and  ejected  the  plaintiff." 
At  the  trial  before  LitUedale  J.  at  the  Spring  assises  in  1833,  for  the  county 
of  Cornwall,  a  verdict  was  found  for  the  plaintiff  In  Easter  term  following, 
Coleridge  Serjt.  obtained  a  rule  nisi  to  arrest  the  judgment,  on  the  ground 
that  in  the  declaration  there  was  no  local  description  of  the  premises,  and  he 
contended  that  according  to  the  old  authorities  it  was  necessary  to  state  not 
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only  the  county,  bat  also  the  parish,  place,  or  vill,  where  the  land  was  situate; 
and  that  it  was  still  necessary  at  least  that  the  premises  should  be  described  as 
situate  in  some  county,  and  that  the  reason  assigned  was,  that  it  ought  to 
appear  upon  the  face  of  the  declaration  that  the  lands  sought  to  be  recovered 
were  so  situate,  that  if  a  verdict  were  given  for  the  plaintiff,  the  sheriff  of  the 
county  in  which  the  ejectment  was  brought  might  deliver  the  possession.  He 
cited  in  support  of  this  position  the  following  cases :— Farnam's  case,  2  Leon. 
186;  Rich  v.  Shere,  Hob.  89;  Gray  v.  Chapman,  Cro.  Eliz.  822;  Good  title 
lessee  of  Bremridge  v.  Walter,  4  Taunt.  671 ;  Goodright  dem.  Bmallwood  «. 
Strother,  2  W.  Bla.  706;  Cottingham  v.  King,  1  Burr.  623;  Conner  v.  West, 
5  Burr.  2672. 

In  the  same  term  Erie  obtained  a  rule  calling  upon  the  defendant  "  to  show 
cauBe  why  the  issue  and  ntsiprius  record  should  not  be  amended,  by  inserting 
the  situation  of  the  premises  described  in  the  declaration."  And  by  that  rule 
it  was  further  ordered  that  the  rule  obtained  by  the  defendant  to  arrest  the 
judgment,  should  come  on  for  argument  at  the  same  time. 

Erie  now  appeared  for  the  plaintiff.  The  court  will,  after  verdict  upon 
motion  in  arrest  of  judgment,  intend  that  all  matters  were  proved  which  are 
necessary  to  support  the  declaration,  (a)  Here  it  must  be  taken  that  the  lands 
were  situate  in  the  county  of  Cornwall,  as  otherwise  the  court  and  jury  would 
not  have  proceeded  with  the  trial  In  Goodright  v.  Struther,  the  declaration 
stated  that  one  M.  S.  at  H.  in  the  county  of  S.  demised  to  the  plaintiff  two 
messuages.  After  verdict  it  was  moved  in  arrest  of  judgment  that  no  will 
was  mentioned  in  which  the  lands  demised  were  situate ;  but  as  it  was  stated 
in  a  subsequent  part  of  the  declaration,  that  the  plaintiff  at  H.  aforesaid  ejected 
the  plaintiff,  the  court  held  that  this  amounted  to  a  sufficient  certainty  that 
the  lands  lay  in  the  vill  of  H.  In  this  case  it  is  alleged,  that  the  demise  was 
made  in  the  parish  of  Davidstowe,  and  although  the  declaration  does  Dot  say 
there  situate,  it  may  at  this  stage  be  assumed  that  they  were  so  situate. 
[Denman  C.  J.  The  demise  may  have  been  made  any  where,  but  the  eject- 
ment must  necessarily  be  upon  the  premises.]  Where  there  is  a  venue  laid 
at  the  beginning  of  the  declaration,  it  will  be  held  to  apply  to  all  the  allega- 
tions in  the  declaration  which  follow,  if  no  other  venue  be  stated.  In  Cot- 
tingham v.  King  this  point  was  much  considered,  and  the  argument  was  then 
pressed  that  there  should  be  sufficient  certainty  in  the  declaration,  in  order  that 
the  sheriff  might  be  certain  which  were  the  particular  acres  of  which  he  was 
to  deliver  possession.  This  argument  was  not  held  tenable;  and  it  was 
answered,  that  it  was  the  business  of  the  plaintiff  to  show  to  the  sheriff  the 
lands  recovered,  and  that  he  was  to  take  possession,  at  his  peril,  of  the  lands 
to  which  he  was  entitled.  There  are  cases  in  which  the  consent  rule  has  been 
considered  by  the  court  as  a  means  of  pointing  out  the  premises  to  which  the 
verdict  shall  be  applied.  In  the  consent  rule  the  premises  are  stated  as  situate 
at  Davidstowe,  in  the  county  of  Cornwall.  [Patteson  J.  There  has  been 
no  case  in  which  there  has  been  an  error  of  this  sort.  The  consent  rule  has 
been  resorted  to  only  for  the  purpose  of  ascertaining  the  particular  lands  in  a 
particular  parish.]  The  action  of  ejectment  is  now  considered  as  a  fictitious 
proceeding,  instituted  for  the  purpose  of  trying  the  title  to  property  upon  the 
merits,  and  the  court  will  not  entertain  objections  of  form  which  at  one  time 
might  have  been  held  to  be  fatal;  Doe  d.  Dyeball  v.  Lawrie  in  error(a), 
Conner  v.  West.  This  is  an  objection  of  mere  form.  The  judgment  in  this 
ease  would  be  for  lands  in  the  oonnty  of  Cornwall.  [Taunton  J.  How  is 
the  sheriff  to  know  what  lands  he  is  to  take  in  the  county  of  Cornwall  ?]  The 
plaintiff  is  bound  to  point  them  out  at  his  peril.  There  may  be  the  same  doubt 
in  the  mind  of  the  sheriff  as  to  which  particular  part  of  a  large  parish  he  is  to 

(a)  8ee  the  notes  to  Clement  v.  Fisher  In  error,  1  Mann.  &  Ryl.  286. 
(6)  2  Mann,  k  Ryl.  184 ;  same  case  by  the  name  of  Doe  d.  Lawrie  v.  Dyeball,  8  Barn* 
&  Creuw.  70. 


582  Dodswokth  v.  Blanched.    M.  T.  1833.        [549 

take.     If  it  be  considered  that  the  county  is  sufficiently  stated  in  this  declara- 
tion, that  is  sufficient 

If  the  objection  to  the  declaration  be  held  tenable,  still  it  is  apprehended  the 
court  will  allow  the  amendment  to  be  made.  This  is  plainly  only  a  mistake 
in  point  of  form. 

Coleridge  Serjt.,  and  W.  C.  Rowe,  were  to  have  appeared  for  the  defendant, 
but  were  engaged  at  Guildhall. 

Denman  C.  J. — We  cannot  quite  satisfy  ourselves  that  we  can  go  the 
length  of  saying  that  the  declaration,  as  it  stands  at  present,  is  sufficient  to 
support  the  verdict,  though  we  have  tried  hard  to  convince  ourselves  that  we 
may ;  but  you  may  amend  upon  payment  of  the  costs  of  this  application  and 
of  the  rule.     Probably  my  brother  Coleridge  will  be  satisfied  with  this. 

Parke  J. — Your  verdict  will  of  course  stand  upon  making  this  amend- 
ment. 

Rule  for  arresting  the  judgment  discharged  upon 

payment  of  costs. 
Rule  to  amend  absolute,  upon  payment  of  costs. 


CHEETHAM  and  Wife  v.  BUTLER.— p  453. 

A  promissory  note,  payable  to  M.  M.,  without  the  words  "  order"  or  "  bearer,"  and 
without  any  indication  of  the  time  of  payment,  is  not  a  promissory  note  payable  to 
the  bearer  on  demand  within  65  Qeo.  8,  c.  184,  sched.  part  L 


The  KINO  v.  The  VESTRYMEN  and  VESTRY-CLERKS  of  the 
Parish  of  ST.  LUKE'S,  Middlesex.— p.  464. 

Where  a  statute  directs  an  election  by  poll,  semble  that  the  poll  may  be  taken  from  the 
holding  up  of  the  electors'  hands.  Bnt  if  the  tellers  appointed  to  take  the  numbers 
differ,  and  a  poll  is  demanded  and  refused,  the  court  will  grant  a  mandamus  to  enter 
adjournment  of  the  election  meeting,  and  to  prooeed  to  complete  the  election. 


DOE,  on  the  demise  of  ISHERWOOD  v.  ROE.— p.  476. 

A  notice  at  the  foot  of  a  declaration  in  ejectment,  advising  the  tenant  to  appear  and 
defend  in  due  time,  is  insufficient. 


DODSWORTH  v.  BLANCHARD.(a)— p.  549. 

Where  the  plaintiff  replies  one  matter  to  a  special  plea,  the  court  will  not  set  aside  ft 
verdict  found  upon  an  issue  joined  on  such  replication,  upon  an  affidavit  showing 
another  answer  to  the  plea  which  was  not  replied. 

Trespass  and  false  imprisonment  against  a  magistrate  who  had  issued  a 
warrant,  under  which  the  defendant  had  been  apprehended.  Plea  not  guilty, 
and  tender  of  25/.  as  amends.  The  replication  took  issue  upon  the  sufficiency 
of  the  amends  tendered.  The  case  was  tried  at  the  last  Yorkshire  Summer 
assizes,  before  Denman  C.  J.  when  the  jury  being  of  opinion  that  the  amends 
tendered  were  sufficient,  found  a  verdict  for  the  defendant,  which 

F.  Pollock  now  moved  to  set  aside,  and  to  enter  a  verdict  for  the  plaintiff 
for  25/.  damages.  The  object  of  the  motion  is  to  get  rid  of  the  second  plea, 
and  to  give  effect  to  the  finding  of  the  jury  by  entering  a  verdict  to  the  amount 

(a)  This  motion  was  made  in  the  early  part  of  the  term. 
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of  25/.  upon  the  general  issue.  This  was  not  a  case  in  which  tender  of  amends 
could  be  made  by  the  magistrate,  as  from  the  circumstances  under  which  the 
warrant  issued,  the  case  is  not  within  the  statute,  24  Geo.  2,  c.  24,  s.  2. 

(Parke  J.  The  pleadings  cannot  be  opened  upon  this  ground,  because  by  the 
brm  of  your  replication,  you  have  admitted  that  it  is  within  the  statute.  The 
jury  can  only  try  the  issue  upon  the  record.  The  replication  should  have 
traversed  that  part  of  the  plea  which  brings  the  case  witbin  the  statute. 
Taunton  J.  The  plaintiff  might  have  replied  the  facts  which  showed  that 
this  was  not  a  case  within  the  statute.]  The  plaintiff  could  not  plead  double. 
A  party  may  make  an  application  for  a  new  trial,  and  to  amend  his  pleadings. 
There  has  been  a  failure  of  justice  in  this  case.  [Parke  J.  There  is  no 
greater  failure  of  justice  than  there  is  in  every  case  of  a  special  plea,  to  which 
the  plaintiff  has  replied  a  matter  which  has  turned  out  not  fortunate  at  the 
trial.]  Where  the  plea  is  quite  false,  the  court,  it  is  submitted,  will  not  allow 
the  defendant  to  succeed  finally  upon  it,  if  the  plaintiff  applies  to  the  court  to 
be  relieved.  [Patteson  J.  Suppose  a  plea  of  infancy,  to  which  the  plaintiff 
replied,  that  the  goods  supplied  were  necessaries,  and  at  the  trial  it  turned  out 
that  the  defendant  was  not  an  infant,  and  the  jury  found  that  the  goods  sup- 
plied were  not  necessaries,  would  the  court  allow  the  plaintiff  afterwards  to 
amend  his  pleadings  by  traversing  the  infancy  ?]  It  is  submitted  that  the 
court  would  interfere  in  such  a  case  for  the  purposes  of  justice.  [Denman 
C.  J.  There  is  no  such  case  in  the  books.  Taunton  J.  I  never  heard  of 
such  a  course  being  pursued  by  the  court.] 

Denman  C.  J. — The  same  rule  must  apply  to  every  replication.  Parties 
must  make  their  election  as  to  what  they  shall  reply,  and  must  be  bound  by 
their  election.  Rule  refused. 


DAVIS  v.  GOMPERTZ.— p.  607. 

On  a  warrant  of  attorney  subject  to  a  defeasance,  stating  that  the  warrant  is  given  to 
secure  a  certain  sum  to  be  paid  by  instalments,  after  the  defendant  has  been  taken  in 
execution  for  ono  instalment,  he  may  be  bronght  up  by  habeas  corpus  and  charged 
farther  in  execution  with  the  second  instalment,  without  a  rule  to  show  cause  why  he 
should  not  be  so  charged. 

Judgment  had  been  obtained  against  the  defendant  on  a  warrant  of 
attorney  in  the  penal  sum  of  400/.,  subject  to  a  defeasance,  by  which  it  was 
provided  that  the  whole  amount  due  should  be  paid  by  instalments,  and  that 
execution  should  issue  from  time  to  time  on  non-payment  of  each  instalment. 
The  defendant  had  been  charged  in  execution  for  452.,  and  another  instalment 
for  142/.  6s.  having  become  due,  the  defendant  was  on  the  first  day  of  this 
term,  brought  up  under  a  writ  of  habeas  corpus  from  the  King's  Bench  prison, 
with  a  view  to  charge  him  in  execution  for  the  latter  sum  also.  On  that 
occasion  the  defendant  produced  a  rule  for  the  allowance  of  a  writ  of  error, 
which  had  been  granted  that  day.  (Belshaw  v.  Marshall,  1  Nev.  &  M.  689.) 
He  was  therefore  simply  remanded. (a)  On  the  6th  of  November  the  defend- 
ant gave  notice  of  bail  in  error,  and  on  the  7th  the  plaintiff  obtained  a  rule  for 
better  bail.  Notice  of  justification  for  the  11th  was  given  by  the  defendant 
on  the  8th,  and  countermanded  on  the  9th.  The  defendant  being  again 
brought  up  by  habeas  on  the  21st  November, 

Ball  moved  that  he  should  be  charged  in  execution  with  the  further  sum  of 

(a)  Upon  an  affidavit  that  the  warrant  of  attorney  to  confess  judgment  contained  the 
usual  release  of  errors,  the  court  would  no  doubt  have  set  aside  the  allowance  without 
driving  the  defendant  in  error  to  plead  such  release  in  bar,  and  thereby  admit  (so  far 
as  they  ceuld  be  admitted)  the  errors  assigned.  This  course  would  have  rendered  any 
proceedings  with  respect  to  bail  unnecessary. 
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142/.  6«.  Bail  not  having  been  paid  in,  the  allowance  of  the  writ  of  error  no 
longer  operates  as  a  supersedeas.  The  judgment  in  this  case  is  for  400/.  The 
defendant  has  only  been  charged  in  execution  for  45/.  A  further  instalment 
having  become  due,  the  plaintiff  is  now  entitled  to  charge  the  defendant  in 
execution  for  the  amount  of  the  instalment. 

B.  V.  Richards  contra.  The  defendant  has  already  been  charged  in  exe- 
cution in  this  action,  and  cannot  be  charged  a  second  time.  Assuming  thai 
the  defendant  can  be  so  charged,  the  plaintiff  has  not  taken  the  proper  course 
for  that  purpose.  He  should  have  applied  for  a  rule  to  show  cause  why  the 
defendant  should  not  be  charged  in  execution  with  the  further  sum  of  142/.  6*. 

Per  Curiam. — The  plaintiff  is  entitled  to  charge  the  defendant  in  execu- 
tion for  the  further  sum  of  142/.  6s.,  and  a  special  entry  may  be  made  in  the 
marshal's  book,  so  that  the  defendant  may  be  discharged  on  payment  of  the 
two  instalments. 

The  master  drew  up  a  commiuitur  accordingly. 


BEX  *.  LANGHORN.— p.  618. 

Where  a  relator  has  twice  obtained  rales  nisi  for  informations  in  the  nature  of  a  qwo 
warranto  calling  upon  a  party  to  show  why  he  exercised  the  office  of  mayor  of  a 
borough,  which  rules  have  been  discharged  upon  cause  shown,  the  court  will  not  allow 
the  same  relator,  on  an  application  against  the  succeeding  mayor,  to  raise  the  same 
questions  as  to  the  title  of  the  former  mayor  to  exercise  the  office. 

Follett,  in  last  Easter  term,  obtained  a  rule  nisi  calling  upon  Mr.  Lang- 
horn  to  show  cause  why  an  information  in  the  nature  of  a  quo  warranto 
should  not  be  exhibited,  requiring  him  to  show  by  what  authority  he  exercised 
the  office  of  mayor  of  the  borough  of  Berwick  upon  Tweed,  from  the  29th 
Sept.  1831,  to  the  28th  Sept.  1832.  Five  grounds  were  stated  on  the  rule, 
of  which  the  first  three  were  as  follows.  First,  that  there  was  not  a  good 
presiding  officer  at  the  meeting  at  which  Langhorn  was  elected  mayor.  Second, 
that  the  presiding  officer  was  not  a  legal  mayor,  he  not  being  a  resident  within 
the  borough,  paying  scot  and  lot,  and  participating  in  the  assessments  and 
burthens  with  the  rest  of  the  burgesses,  at  the  time  of  his  election.  Third, 
that  Langhorn  was  not  a  good  burgess,  inasmuch  as  there  was  no  corporate 
meeting  duly  convened  at  which  he  was  elected  or  admitted  a  burgess,  and 
there  was  no  good  presiding  officer  at  the  meeting  at  which  his  supposed 
election  as  burgess  took  place.  It  appeared  upon  affidavits  filed,  that  at  the 
several  meetings  at  which  Langhorn  had  been  elected  a  burgess  and  subse- 
quently mayor,  Orde  presided  as  mayor ;  that  during  the  mayoralty  of  Orde 
an  application  had  been  made  to  this  court  on  behalf  of  Thompkins,  the 
present  relator,  calling  upon  Orde  to  show  by  what  authority  he  exercised  the 
office  of  Mayor  of  Berwick ;  that  the  court  granted  a  rule  nisi  for  an  informa- 
tion in  the  nature  of  a  quo  warranto,  which  upon  cause  shown  the  court 
disharged ;  that  in  the  next  term  a  second  rule  was  obtained  on  behalf  of 
Thompkins,  and  that  upon  cause  shown  the  court  said  that  they  ought  not  to 
have  granted  the  rule,  and  having  discharged  it,  refused  to  give  costs,  on  the 
ground  that  they  had  acted  improvidently  in  granting  the  rule.  The  grounds 
alleged  in  the  rules  against  Orde,  were  the  same  as  those  now  alleged  on  the 
second  ground  in  the  present  rule. 

Campbell  S.  G\  and  Ingham,  in  showing  cause,  objected  that  the  relator 
could  not  now  indirectly  raise  the  question  as  to  whether  Orde  was  a  good 
mayor,  as  he  had  attempted  to  do  in  each  of  the  three  grounds  above  stated, 
it  being  quite  clear  that  he  could  not  do  it  directly  after  what  had  taken 
place  ;  and  for  this  Wharton's  case,  (not  reported)  was  cited. 

Follett  and  WJcock  contra,  contended  that  Thompkins,  as  one  of  the  public, 
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was  entitled  to  complain,  if  he  thought  himself  aggrieved  bj  the  election  of 
Langhorn. 

The  court,  however,  observed  that  the  relator  had  twice  before  complained 
of  the  same  matter,  and  refused  to  make  the  rule  absolute  with  reference  to 
the  objection  that  Orde  was  not  a  good  mayor. 

It  being  further  objected  that  at  the  election  of  Langhorn  as  a  burgess 
there  was  no  corporate  meeting  duly  convened,  because  due  notice  had  not 
been  given  of  the  meeting,  the  court,  on  the  question  of  want  of  due  notice, 
made  the  rule  absolute.  Rule  absolute. 


REX  v.  WILLIAM  BRYANT.— In  the  matter  of  DOE  v.  ROE.— p.  666. 

A  rule  for  an  attachment  for  non-performance  of  the  terms  of  the  consent  rule  is  pro- 
perly entitled  as  in  an  action  against  the  casual  ejector,  although  obtained  upon  affi- 
davits entitled  as  in  an  action  against  the  tenant. 

In  1829  an  attachment  issued  for  non-payment  of  costs  upon  a  consent  rule 
in  ejectment,  brought  on  the  demise  of  William  Bryant.  The  consent  rule 
was  entitled  Doe  v.  Roe  simply,  and  the  attachment  was  entitled,  "  In  the 
matter  of  Doe  v.  Roe,"  as  above,  but  the  affidavits  upon  which  the  rule  for  an 
attachment  was  grounded,  were  entitled  "  Doe  d.  Bryant  v.  Chaddington." 

Plait  showed  cause.  The  title  of  the  attachment  must  follow  that  of  the 
consent  rule.  The  declaration  is  entitled  Doe  v.  Roe,  without  mentioning  any 
demise,  and  the  consent  rule  is  drawn  up  in  this  way.  The  attachment,  there- 
fore, is  entitled  quite  correctly.  It  is  said  that  the  attachment  and  the 
affidavit  cannot  stand  together,  for  that  they  are  entitled  differently.  But  as 
the  rule  itself  was  entitled  Doe  v.  Roe,  the  attachment  was  regular ;  and  as 
the  affidavits  for  the  attachment  may  have  been  prepared  in  the  action  of  Doe 
v.  Chaddington,  therefore  that  also  is  sufficient. 

But  if  the  attachment  be  irregular,  it  cannot  now  be  set  aside  on  that 
ground ;  it  is  now  too  late  to  take  advantage  of  the  irregularity.  The 
attachment  was  not  granted  as  a  rule  absolute  in  the  first  instance,  and  when 
cause  was  shown,  the  rule  nisi  was  entitled  as  the  attachment  afterwards,  and 
the  objection  should  have  been  taken  then,  before  cause  shown. 

Alexander  and  Humfrey,  contra^  The  point  upon  which  the  rule  nisi  was 
granted  was,  whether  or  not  the  rule  on  which  the  attachment  issued  was 
properly  entitled.  The  affidavit  and  rule  are  differently  entitled.  If  the  rule 
is  rightly  entitled,  it  is  not  founded  upon  a  properly  entitled  affidavit ;  and  if 
the  affidavit  was  correctly  entitled,  the  title  of  the  rule  is  wrong.  With 
regard  to  the  length  of  time  that  has  elapsed,  and  the  omission  to  take  advan- 
tange  of  the  irregularity  upon  showing  cause  against  the  rule  for  an  attachment, 
it  may  be  admitted  that  any  subsequent  step  in  the  case  would  be  a  waiver  of 
a  mere  irregularity,  but  here  the  attachment  is  absolutely  void,  and  no  delay 
can  cure  it.  [Patteson  J.  This  is  all  cjuite  right.  The  consent  rule  is 
entitled  Doe  v.  Roe,  and  as  the  attachment  is  drawn  up  upon  the  consent  rule, 
that  would  consequently  be  entitled  in  the  matter  of  Doe  v.  Roe.  The 
affidavits  are  differently  entitled,  because  they  are  sworn  after  the  real  defen- 
dant has  been  substituted  for  the  casual  ejector.  Parke  J.  You  are  certainly 
too  late  to  take  advantage  of  an  irregularity.]  If  a  party  is  in  custody,  as 
here,  upon  a  wrong  instrument,  the  court  will  not  think  any  time  too  late. 

Denman  C.  J. — We  are  none  of  us  satisfied  that  the  instrument  is  wrong; 
therefore  let  the  rule  be  discharged.  Rule  discharged. 
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RUSSELL  v.  ATKINSON.— p.  667. 

B.f  a  builder,  is  employed  by  A.  in  altering  A.'b  house.  Daring  the  progress  of  the 
work,  A.  countermands  the  employment,  whereupon  B.  requests  A.  to  appoint  s 
valuer,  and  upon  receiving  no  answer  to  his  application,  B.  continues  the  work,  com- 
pletes it,  And  arrests  A.  for  the  whole  amount,  but  recovers  only  for  the  work  dose 
previously  to  the  oountennand.  The  defendant  is  entitled  (under  48  G.  3,  c  46,)  to 
costs. 


JOHNSON  Assignee  of  BEARHE  AD,  a  Bankrupt  v.  PIPER.— p.  672. 

In  case  within  the  92d  section  of  the  Bankrupt  Act,  (6  G.  4,  c.  16,)  where  the  assignee* 
went  into  evidence  of  the  trading  in  consequence  of  a  notice  to  dispute,  without 
adverting  to  the  section,  or  reiving  upon  the  depositions,  and  having  failed  to  estab- 
lish the  trading,  were  nonsuited,  the  court  refused  to  set  the  nonsuit  aside. 


DOB  d.  WHITEHEAD  v.  PITTMAN.— p.  673. 

"  I  have  no  rent  for  you,  because  A.  B.  has  ordered  me  to  pay  none."    This  is  evidence 
of  a  disclaimer  of  tenancy. 

Ejectment,  tried  at  the  last  Gloucester  assizes  before  Tindal  0.  J.  Verdict 
for  the  plaintiff.  A  question  arose  whether  Mary  Whittle,  who  had  paid  rent 
to  the  lessor  of  the  plaintiff,  and  by  whom  the  defendant  was  let  into  posses- 
sion, had  disclaimed  the  tenancy.  The  evidence  of  the  disclaimer  was  is 
follows : — Mary  Whittle,  upon  being  applied  to  for  her  rent,  said  to  the  person 
by  whom  the  application  was  made,  "  I  have  no  rent  for  you,"  and  referred 
him  to  her  daughter,  who  was  in  the  room,  for  the  reason.  The  daughter  said, 
"  The  Pittmans  have  ordered  us  to  pay  none.'1 

Ludlow  Serjt.,  in  moving  for  a  new  trial,  submitted  to  the  court  whether 
this  was  evidence  of  a  disclaimer. 

Denman  C.  J. — We  thiuk  it  was  clearly  evidence  of  a  disclaimer.  The 
daughter  must  be  considered  as  the  index  of  the  mother's  mind. 

Rale  refused. 


The  KINO  v.  The  SHERIFF  OF  MIDDLESEX,  in  the  matter  of  WATTS 
v.  HAMILTON.— p.  674. 

The  court  will,  upon  payment  of  costs,  set  aside  an  attachment  issued  against  tht 
sheriff  upon  the  rule  of  court  of  Hilary  Term,  8  W.  4,  hail  having  been  put  in  sad 
perfected  after  the  contempt,  and  before  the  issuing  of  the  attachment. 

Where  the  plaintiff  has  not  declared,  he  is  not  entitled  to  have  the  attachment  agthut 
the  sheriff  for  disobedience  of  a  judge's  order  to  bring  the  defendant  into  court, 
stand  as  a  security. 


GRIFFITHS  v.  POINTON.— p.  675. 

A  party  is  not  warranted  in  arresting  another  for  a  debt  of  which  he  has  not,  at  the 
time  of  making  the  arrest,  some  evidence  besides  his  own  personal  knowledge  of  its 
existence ;  and  therefore  a  plaintiff  arresting  a  defendant  for  a  large  sum  of  money, 
and  having  at  the  time  of  arrest,  evidence  only  as  to  a  small  portion  of  the  amount, 
was  held  to  be  liable  to  costs  under  43  6.  3,  c.  46,  e.  3,  although  at  the  time  of  tht 
trial  some  evidence  of  a  subsequent  acknowledgment  by  the  defendant  was  given. 
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.     BEX  v.  SPRAGGS,  in  the  matter  of  8PRAGGS  v.  WILES.— p.  678. 

Upon  a  motion  for  an  attachment  for  nonpayment  of  costs,  pursuant  to  the  master's 
allocatur,  to  whom  accounts  had  been  referred  upon  the  undertaking  of  the  party, 
the  court  refused  to  grant  a  rule  absolute  in  the  first  instance,  and  this  is  the  praotioe 
of  all  the  courts. 

Price  moved  for  an  attachment  against  the  plaintiff  for  not  paying  to  an 
attorney  of  the  court  a  sum  of  money,  the  balance  of  his  bill  delivered,  pur- 
suant to  the  master's  allocatur.  He  prayed  for  a  rule  absolute  in  the  first 
instance,  on  the  express  words  of  the  rule  of  court,  T.  T.  17  G.  3,  (1777,) 
K.  B.,(a)  and  stated  that  the  original  hill  delivered  had  been  reduced  by  sums 
paid  and  items  taxed  off  by  the  master  upon  a  reference  to  him  to  tax  on  the 
plaintiffs  undertaking. 

Denman  0.  J. — In  the  case  yesterday,  in  which  a  question*  arose  whether 
this  court  will  grant  a  rule  absolute  in  the  first  instance  for  an  attachment  for 
nonpayment  of  costs,  upon  an  allocatur,  where  there  is  a  matter  of  account  to 
settle  before  the  master :  we  find  that  the  practice  of  the  other  courts  agrees 
with  the  practice  of  this  court,  of  granting  only  a  rule  to  show  cause  why  an 
attachment  should  not  issue.     Therefore  let  there  be  a  rule  to  show  cause. 

Rule  to  show  cause. 

(a)  It  is  ordered  that  the  attachment  for  nonpayment  of  ooeU  on  the  master's  alio- 
eatur,  shall  be  absolute  in  the  first  instance. 


DAVIES  t>.  WATSON  and  BROUGHTON.— p.  709. 

A.  draws  a  bill  on  B.  in  the  country,  making  it  payable  at  the  house  of  G.  in  London, 
without  authority  from  C,  and  D.  accepts  the  bill  in  this  form,  without  giving  notice 
to  C.  or  providing  for  the  payment  of  the  bill  at  C.'s  house.  A.  negotiates  the  bill, 
which  upon  becoming  due  is  presented  by  the  holder  to  C  ,  who  paid  it  under  the  sup- 
position that  the  bill  so  presented  was  another  bill  of  a  different  amount  and  date, 
drawn  by  B.  on,  and  accepted  by  himself,  and  did  not  discover  his  mistake  until  a 
fortnight  afterwards,  when  the  other  bill  was  presented.  B.  becomes  bankrupt: 
Held,  that  C.  could  not  recover  against  A.  in  an  action  for  money  had  and  received. 

But  serable,  that  if  A.  himself  had  received  payment)  as  holder  of  the  bill :  for  his 
misconduct  in  making  the  bill  payable  at  C.'s  house  he  would  have  been  liable. 

Assumpsit  for  money  had  and  received  to  the  plaintiff's  use.  At  the  trial 
before  Denman  G.  J.  at  the  London  sittings  after  Michaelmas  term,  1832,  the 
following  facts  appeared.  One  Moses,  who  resided  out  of  London,  being 
indebted  to  the  defendants  in  427.  6s.  for  professional  business,  they  drew  a 
bill  upon  him  for  the  amount,  and  in  order  that  it  might  be  negotiable  in  Lon- 
don, they  drew  it  payable  at  the  house  of  the  plaintiff,  who  was  a  friend  and 
correspondent  of  Moses.  Moses  accepted  it  in  this  form,  but  made  no  pro* 
vision  for  its  being  paid  at  the  plaintiff's  house ;  neither  had  the  plaintiff  any 
notice  of  the  fact.  The  bill  being  negotiated  by  the  defendants,  it  came  into 
the  possession  of  the  Bank  of  England,  and  on  the  17th  October,  1830,  the 
day  when  it  became  due,  a  clerk  from  the  bank  called  at  the  house  of  the  plain- 
tiff, and  presented  the  bill,  which  was  not  then  paid.  The  clerk  left  a  ticket,  a* 
is  usual,  containing  the  particulars  of  the  bill ;  and  the  plaintiff  supposing  it  to 
be  a  bill  drawn  by  Moses,  which  he  himself  had  accepted,  but  which  was  for  a 
different  amount,  and  was  not  due  until  a  fortnight  afterwards,  without  looking 
into  the  matter,  gave  directions  to  his  clerk  to  take  up  the  bill.  This  was 
accordingly  done,  and  the  bill  was  laid  aside.  On  the  2d  November,  when 
the  bill  accepted  by  the  plaintiff  became  due,  it  was  presented,  and  the  amount, 
34/.  12*.,  was  paid  by  him.  Then,  and  not  till  then,  the  plaintiff  discovered 
that  he  had  paid  the  former  bill  under  a  mistake,  and  applied  to  the  defendants 


588  Davi?s  v.  Watson.    M.  T.  1833.  [709 

to  refund  the  money  so  paid.  They  refused  to  do  so,  (except  upon  a  condition 
which  failed.)  Moses  afterwards  becoming  a  bankrupt,  the  present  action  was 
brought  against  the  defendants.  It  appeared  in  evidence  that  the  defendants 
had  received  from  Moses  101.  on  account  of  the  bill.  For  the  defendants  it 
was  contended  upon  the  authority  of  Cocks  v.  Masterman,  4  Mann.  &  Byl. 
676 ;  9  Bar.  &  Cres.  902,  that  the  money  having  been  paid  by  mistake,  with 
a  full  knowledge  or  the  means  of  full  knowledge  of  the  facts,  could  not  be 
recovered,  nnless  timely  notice  had  been  given  of  the  mistake,  bo  that  the 
defendants  could  not  have  been  damnified  by  reason  of  it.  It  was  urged  on 
the  part  of  the  plaintiff,  that  this  did  not  come  within  the  ordinary  rule,  as  in 
this  case,  the  mistake  would  not  have  been  made  but  for  the  defendant's  impro- 
pri3ty  of  oonduct  in  drawing  the  bill  payable  at  the  plaintiff's  house,  without 
his  permission  and  without  notice.  The  jury  thought  the  defendants  had  so 
drawn  the  bill,  without  authority  from  the  plaintiff,  and  therefore,  under  the 
direction  of  the  learned  chief  justice,  found  their  verdict  for  the  whole  amount 
of  42£.  6s.  In  the  following  term,  Busby  obtained  a  rule  nisi  to  reduce  the 
verdict  to  the  sum  of  101.,  which  had  been,  as  above  stated,  paid  upon 
account. 

F.  Pollock  and  Cresswell  now  showed  cause,  and  contended,  as  at  the  trial, 
that  the  plaintiff  was  entitled  to  the  whole  amount  upon  the  facts  found  by 
the  jury.  They  admitted  that  if  there  had  been  only  negligence  on  the  part 
of  the  person  seeking  to  recover  the  money  paid  under  mistake,  he  would  be 
precluded  from  recovering,  upon  the  authority  of  Cocks  v.  Masterman,  4  Man. 
&  Byl.  676 ;  9  Barn.  &  Ores.  902 ;  but  that  the  misconduct  on  the  part  of 
the  defendants,  by  which  the  plaintiff  was  misled,  took  the  case  out  of  the 
general  rule ;  ana  for  this,  the  language  of  Abbott  C.  J.v  in  delivering  judg- 
ment in  Wilkins  v.  Johnson,  5  Dowl.  &  Byl.  403 ;  3  Barn.  &  Cress.  428,  and 
the  case  of  Jones  v.  Byde,  5  Taunt.  488,  were  relied  on. 

Busby  contr&,  contended  that  the  finding  of  the  jury  was  a  finding  of  law, 
or  at  all  events  of  an  immaterial  fact ;  that  the  negligence  on  the  part  of  the 
plaintiff  was  gross,  and  that  by  it  the  defendants  had  been  deprived  of  the 
opportunity  of  using  due  diligence  in  getting  the  bill  paid  by  Moses ;  that  the 
rule  was  established  by  Bilbie  v.  Lumnie,  2  East,  469,  afid  Brisbane  v.  Dacres, 
executrix,  5  Taunt.  143,  that  money  paid  under  mistake,  with  full  knowledge 
or  the  means  of  full  knowledge  of  the  facts,  cannot  be  recovered.  [Patteson,  J . 
If  the  plaintiff  had  seen  the  bill,  and  had  afterwards  paid  it,  it  could  not  have 
been  contended  that  he  was  entitled  to  recover,  because  that  would  have  been 
a  deliberate  loan  to  Moses.]  The  banker's  ticket,  it  is  submitted,  had  the 
same  effect. 

Den  man  C.  J. — If  the  defendants  had  sent  their  own  clerk,  and  he  had 
received  the  money  from  the  plaintiff,  the  case  might  have  admitted  of  doubt; 
but  as  they  did  no  more  than  they  were  authorised  in  doing  by  paying  it  to 
the  bankers,  and  the  bankers  only  did  their  duty  in  presenting  the  bul  and 
receiving  the  money,  I  cannot  think  that  there  is  any  ill  conduct  on  the  part 
of  the  defendants.  I  think  the  circumstance  of  the  bills  having  been  nego- 
tiated makes  a  difference  in  this  case,  and  that  the  plaintiff  cannot  recover 
beyond  the  10/. 

Littledale  J. — If  the  defendants  had  sent  their  clerk,  it  might  have 
*  made  some  difference  j  but  as  all  was  done  in  the  regular  course  of  business,  I 
think  there  is  no  ground  for  saying  that  the  plaintiff  can  recover. 

Parks  J. — If  the  defendants  had  themselves  sent  to  the  plaintiff,  and  had 
received  the  money,  I  own  I  should  have  had  great  doubt  upon  the  point  If 
Moses  had  given  a  draft  upon  the  plaintiff,  and  the  plaintiff  had  paid  it,  this 
would  have  been  a  loan  to  Moses,  and  the  plaintiff  would  not  have  recovered 
against  tho  defendants.  Substantially  this  case  is  the  same,  and  it  comes 
within  the  principle  of  Smith  v.  Mercer,  6  Taunt.  76.  It  appears  to  me  that 
the  defendants  never  have  received  the  money  from  the  plaintiff.    They  were 
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not  the  he  lien  of  the  bill  at  the  time  of  its  payment,  for  the  Bank  of  Englatd 
did  not  hold  as  agents  of  the  defendants. 

Pattsson  J. — It  seems  to  me  quite  clear  that  the  bill  being  in  the  hands 
of  the  Bank  of  England,  it  must  have  been  by  some  indorsement  to  them ; 
and  therefore  they  were  holders  of  the  bill  on  their  own  account,  and  received 
the  money  for  themselves,  and  not  as  agents  of  the  defendants. 

Bale  absolute. 


UTTERTON  and  Others  v.  ROBINS  and  Others.— p.  819. 

A  codicil  duly  executed,  whereby  the  testator  confirms  his  will,  does  not  give  validity 
to  an  unattested  alteration  in  a  devise  of  lands  made  subsequent  to  the  execution  of 
the  will,  nor  to  a  testamentary  paper  purporting  to  be  a  devise  of  lands  unattested 
unannexed  to  the  will,  and  not  referred  to  by  such  codicil 

The  following  case  was  sent  by  Shadwell  V.  C.  for  the  opinion  of  this 
court. 

12th  September,  1823,  John  Robins  bequeathed  leasehold  messuages,  as  to 
one  moiety,  to  the  use  of  his  son,  Joseph,  for  life,  remainder  to  the  use  of  his 
children ;  and  as  to  the  other  moiety,  to  the  use  of  his  daughter,  Mary,  the 
wife  of  James  Reid,  for  the  joint  lives  of  herself  and  her  husband ;  remainder 
to  the  survivor  for  life,  remainder  to  the  use  of  their  children ;  and  devised, 
his  freehold  premises  in  Tichborne  Street  and  Paddington  Street,  to  the  use 
of  T.  Brammall  for  life,  remainder  to  Brammall's  children  by  testator's 
deceased  daughter  Sophia.  The  testator  then  devised  as  follows :  "  I  devise 
to  C.  W.  C,  R.  W.,  and  J.  Q.  B.,  their  heirs,  Ac./'  a  freehold  house  in 
Northumberland  Street,  a  house  in  Harley  Street,  "  and  also  my  messuage  or 
dwelling-house  with  the  appurtenances,  now  unlet,  situate  at  the  west  end  of 
Brompton  Terrace,"  and  also  a  leasehold  dwelling-house  and  ground  at 
Brompton,  to  hold  unto  and  to  the  use  of  G.  W.  C,  R.  W.  and  J.  O.  B., 
their  heirs,  Ac,  to  the  use  of  Frances  Utterton,  another  daughter  of  testator, 
for  lives  of  herself  and  husband,  remainder  to  survivor  for  life,  remainder  to 
children. 

In  the  part  of  the  will  containing  this  last  devise,  the  words  above  printed 
in  italics  were  struck  through  with  a  pencil,  and  in  the  margin  was  written  in 
pencil,  and  in  the  testator's  handwriting :  "  February,  1825,  fold,  J.  R.  As 
the  house  on  Brompton  Terrace  is  sold,  I  give  my  daughter,  Frances  Anne 
Utterton,  my  freehold  house  in  Portugal  Street,  Lincoln's  Inn  Fields,  pur- 
chased of  Lady  B.  in  lieu  of  the  house  on  Brompton  Terrace.  It  is  conveyed 
to  my  son  Joseph,  but  my  desire  and  will  is,  that  it  should  be  assigned  to  my 
daughter  in  trust  as  the  other  property.    John  Robins,  6  August,  1825." 

After  various  other  devises,  the  testator  devised  the  rest,  residue,  and 
remainder  of  his  real  and  personal  estate,  unto  the  said  G.  W.  C.,  R.  W.,  and 
J.  G.  B.,  their  heirs,  executors,  Ac.,  as  to  one-fourth  part  thereof,  to  such 
uses  as  were  thereinbefore  declared  of  and  concerning  the  second  moiety  of 
the  premises  in  Regent  Street  and  King  Street,  of  which  the  first  trust  was 
declared  for  the  use  of  Mary  Reid,  or  as  near  thereto  as  the  circumstances  of 
the  case  would  allow ;  and  as  to  one  other  fourth  part  thereof  to  such  uses  as 
were  thereinbefore  declared  concerning  the  said  freehold  and  leasehold  premises 
in  Tichborne  Street,  Paddington  Street,  and  Weymouth  Street,  of  which  the 
first  trust  was  declared  to  be  for  the  benefit  of  Brammall.  And  as  to  one 
other  fourth  part,  to  such  uses  as  were  thereinbefore  declared  concerning  the 
said  freehold  and  leasehold  premises  in  Northumberland  Street,  Harley  Street, 
and  Brompton,  and  of  which  the  first  trust  was  declared  for  the  use  of  Frances 
Anne  Utterton ;  and  as  to  the  remaining  fourth  part  thereof,  to  such  uses  as 
were  thereinbefore  declared  of  the  first  moiety  of  the  premises  in  Regent  Street 
and  King  Street,  and  of  which  the  first  trust  was  thereinbefore  declared  for 
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the  benefit  of  Joseph  Robins  for  life,  or  as  near  thereto  as  the  circumstances 
would  allow. 

8th  May,  1825.  The  testator  made  a  codicil  to  his  will  duly  executed,  and 
thereby,  after  reciting  that  he  had  devised  all  the  residue  of  bis  real  estate  to 
C.  W.  C.,  B.  W.,  and  J.  G-.  B.,  their  heirs,  Ac,  upon  certain  trusts  therein- 
mentioned,  and  that  since  the  execution  of  his  will  he  had  purchased  other 
estates,  he  devised  to  the  same  trustees  and  their  heirs  all  the  messuages  and 
lands  which  he  hud  purchased  since  the  execution  of  his  will ;  to  hold  to  their 
use  upon  the  several  trusts  in  and  by  his  Baid  will  declared  concerning  his 
real  estate  thereby  devised  to  them  as  aforesaid. 

The  testator  afterwards  wrote  the  following  memoranda  of  a  testamentary 
nature,  which,  however,  were  not  attested  by  any  witness : — "  29th  August, 
1825.  Memorandum  for  my  executors  and  trustees.  Whereas  I  purchased  a 
freehold  house  of  Lady  B.  in  Portugal  Street,  Lincoln's  Inn  Fields,  (from 
Lightfoot  and  Robson,  and  which  is  conveyed  from  Lady  B.  to  my  son  Joseph 
Robins,  the  deeds  in  my  possession.)  I  give  the  said  house,  now  in  the  occu- 
pation of  Mr.  T.  as  tenant  at  will,  to  my  dear  daughter  Frances  Utterton,  and 
to  go  to  her  family  as  settled  according  to  the  other  property  in  my  will.  Am 
certain  my  son  Joseph  will  assign  it  according  to  my  wish.  John  Robins, 
Regent  Street.  I  had  given  my  said  daughter  a  house  at  the  West  end  of 
Brompton  Terrace,  which  I  since  sold,  and  the  above  is  in  lieu  of  the  said  house. 
John  Robins." 

17th  December,  1825.  Testator  made  another  codicil  to  his  will,  duly 
executed,  in  which  he  confirmed  his  will,  and  reciting  that  he  had,  since  the 
date  and  execution  of  the  said  will,  purchased  divers  real  estates,  gave  them 
to  the  trustees  for  the  trusts  mentioned  in  the  residuary  devise  in  bis  wilL 

7th  December,  1827.  Testator  made  the  following  codicil  which  was  duly 
executed.  "  I  do  hereby  republish  my  last  will  and  testament  in  order  that 
all  estates  purchased  or  agreed  to  be  purchased  by  me  since  the  date  and 
publication  thereof,  may  pass  under  the  general  devise  of  all  my  real  estates 
therein  comprised." 

27th  January,  1829.  Testator  made  and  published  another  codicil  duly 
executed,  by  which  he  devised  all  subsequently  acquired  estates  to  the  same 
^ises  and  upon  the  same  trusts,  and  subject  to  the  same  powers  as  the  residue 
mentioned  in  his  will. 

16th  April,  1829.  Testator  wrote  and  signed  a  certain  memorandum,  enti- 
tled, "  A  memorandum  made  16th  April,  1829,  to  be  observed  by  my  executors, 
of  my  desires  and  intentions  after  my  decease  and  according  to  my  will ;"  and 
therein,  after  enumerating  the  property  specifically  devised  to  the  other 
branches  of  his  family,  he  proceeds  to  enumerate  the  messuage  specifically 
devised  to  Mrs.  Utterton  and  her  family,  one  of  which  he  states  to  be  "  a 
freehold  house  situate  in  Portugal  Street,  Lincoln's  Inn  Fields,  purchased  of 
Lady  B." 

5th  February,  1830.  Testator  made  another  codicil  duly  executed,  by 
which  he  devised  all  subsequently  acquired  estates  to  the  trustees  of  his  will, 
upon  the  trusts  contained  in  the  residuary  clause  in  his  will. 

17th  May,  1831,  testator  died.  The  testator  had  issue  three  sons,  namely, 
John  £.  Robins,  who  died  25  years  ago,  leaving  one  only  child,  Elisabeth, 
now  Mrs.  Roby,  the  said  Joseph  Robins,  and  James  Robins;  and  three 
daughters,  namely,  Mary  Reid,  Sophia  Brammall,  deceased,  and  Frances  Anne 
Utterton.  Joseph  Robins  has  not  any  children,  but  there  are  several  children 
of  Mrs.  Reid,  Mrs.  Utterton,  and  of  the  late  Mrs.  Brammall!  who  arc  parties 
to  this  suit. 

In  August,  1824,  testator  sold  the  house  in  Brompton  Terrace,  and  between 
August,  1828,  and  6th  August,  1825,  he  purchased  the  house  in  Portugal 
Street,  and  by  deeds  dated  20th  and  21st  November,  1823,  the  same  was 
conveyed  to  Joseph  Roberts  and  his  heirs,  to  the  use  of  the  testator  and  his 
heirs. 
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The  question  for  the  opinion  of  the  court  is,  whether  the  house  in  Portugal 
Street  was  devised  by  the  will,  or  by  any  of  the  said  codicils,  and  if  so,  to 
whom  the  same  was  so  devised,  and  for  what  estate  and  interest. 

Eussell  for  the  plaintiff.  The  house  in  Portugal  Street  passed  by  the  unat- 
tested testamentary  papers.  The  codicils  which  were  duly  executed,  repub* 
lished  the  will  of  the  testator,  and  consequently  the  unattested  testamentary 
papers  which  were  a  part  of  the  will.  Guest  t>.  Willasey  and  others,  2  Bing. 
429 ;  12  B.  Moore,  2;  Crosbie  v.  tyac  Doual,  4  Ves.  610  ;(a)  Hulme  v.  Hey* 
gate,  1  Meriv.  285 ;  Powell  on  Devises,  in  vol.  i.  610,  ed.  by  Jarman  )  Carl. 
ton  dem.     Griffin  v.  Griffin,  1  Burr.  549. 

The  only  remaining  question  is,  whether  there  are  any  words  in  the  later 
codicils  which  annul  the  devise  in  the  unattested  testamentary  papers.  The 
general  devise  of  after-purchased  estates  will  not  prevent  the  operation  of  the 
specific  devise  contained  in  the  testamentary  papers;  Rowley  v.  Eyton,  2  Mer. 
128 ;  Holdfast  v.  Pardoe,  2  W.  Bla.  975. 

Wright  for  the  residuary  devisees.  The  material  point  has  not  been  argued. 
It  is  not  stated  upon  this  case  whether  the  will  and  codicils  are  on  one  sheet 
of  paper  or  not.  In  fact,  the  will  was  on  fifteen  skins  of  parchment,  and  each 
codicil  was  written  on  a  separate  piece  of  paper.  (It  was  agreed  to  admit 
this.)  Guest  v.  Willasey  has  no  application,  as  there  the  codicils  were  written 
on  the  same  sheet  of  paper  as  the  will.  Here,  the  witnesses  who  attested  the 
later  codicils  never  saw  the  former  codicils  nor  the  will.  There  is  no  paper 
containing  the  devise  to  Mrs.  Utterton  which  is  properly  attested.  The  devise 
in  pencil  on  the  will  is  unattested,  and  is  not  referred  to  by  any  document 
annexed  to  the  will,  nor  does  it  appear  that  any  of  the  witnesses  to  the  codicils 
ever  saw  the  memorandum  in  question.  By  the  statute  of  frauds  it  is  requi- 
site that  the  witnesses  should  see  the  instrument  which  is  to  be  authenticated 
by  their  attestation.  [Den man  C.  J.  Suppose  that  by  my  will  I  devise  the 
property  left  me  by  my  father's  will,  would  it  be  necessary  that  the  witnesses 
should  see  the  will  of  the  father  f  ]  No.  There  no  other  instrument  could  be 
substituted.  The  defect  here  is,  that  the  testamentary  papers  were  neither 
seen  nor  attested  by  the  witnesses.  [Dsnman  C.  J.  Do  you  mean  to  con- 
tend that  if  a  testator  makes  a  will,  and  being  unable  to  procure  witnesses  to 
attest  it  at  the  time,  afterwards  makes  a  memorandum  referring  to  the  unat- 
tested will,  and  naming  the  date  of  it,  and  has  it  properly  attested  without  the 
witnesses  seeing  the  will,  such  a  will  would  not  pass  real  estate  ?]  It  is  sub- 
mitted that  such  a  will  would  not  be  valid.  Habergham  v.  Vincent,  2  Yes. 
Jun.  227  ;(o)  Casson  v.  Dade,  1  Bro.  G.  C.  99;  Broderick  v.  Broderick,  1  P. 
Wms.  239. 

RusteU  in  reply.  Cases  have  been  cited  to  show  that  the  witnesses  must 
see  the  testamentary  paper  they  attest.  This  is  not  denied.  The  proposition 
contended  for  is,  that  the  codicils  properly  attested  republish  the  will,  and  that 
the  testamentary  papers  devising  the  property  to  Mrs.  Utterton  form  a  part  of 
that  will.  There  is  no  substantial  difference  between  this  case  and  Guest  v. 
Willasey.  The  third  codicil  republished  the  first,  though  it  did  not  refer  to  it 
It  was  once  held  that  there  could  be  no  republication  of  a  will  without  re-exe- 
cution; Attorney-General  v.  Downing.  Ambl.  550,  580.  But  that  doctrine 
has  long  been  exploded,  and  it  is  now  established  that  a  codicil  attested  by 
three  witnesses  is  a  republication.  Authorities  are  collected  in  Powell  on 
Devises,  vol.  i.  p.  612,  Jarman's  edition,  which  show  clearly  that  the  annexa- 
tion of  a  codicil  is  not  requisite.    It  is  not  essential  that  the  witnesses  should 

(a)  See  the  following  American  oases :  Cogbill  *.  Cogbill,  2  Hen.  ft  Munf.  467 ;  Bates 
v.  Holman,  8  Hen.  &  Munf.  502 ;  Boudinot  v.  Bradford,  2  Dallas,  268,  and  2  Yeatea, 
170;  Lawson  t>.  Morrison,  2  Pallas,  286 ;  Arndt  v.  Arndt,  1  Serg.  &  Rawle,  266;  Witter 
v.  Mott,  2  Day's  Rep.  7  ;  Reed  v.  Borland,  14  Massaoh.  Rep.  208;  Milledge  v.  Lamar, 
4  Dessaus.  Chano.  Reports,  628;  Ibid.  821. 

(6)  By  the  statute  of  wills  (82  H.  8,  o.  1,)  a  writing  was  required  but  no  signature. 
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see  the  paper  which  is  republished.  It  is  only  necessary  that  they  should  see 
the  instrument  by  which  the  other  is  republished.  The  only  difficulty  is  that 
which  was  thrown  out  by  the  court,  namely,  that  there  should  be  a  reference 
in  the  republishing  instrument  to  that  which  is  republished.  The  will  itself 
is  altered  in  pencil,  and  there  is  a  reference  to  the  will.  [Parke  J.  Sup- 
posing that  argument  well  founded,  what  do  you  say  to  the  effect  of  the  last 
codicil  which  devises  all  lands  subsequently  purchased?]  Assuming  the 
memoranda  to  be  properly  executed,  there  Js  an  express  devise  of  a  particular 
house,  which  would  not  be  revoked  by  the  general  devise ;  Holdfast  v.  Fardoe 
[Parks  J.  There  the  devise  was  of  all  the  farms  of  the  testatrix,  in  the 
occupation  of  B.,  a  part  of  which  was  marsh,  and  this  was  held  not  to  be 
included  in  a  subsequent  devise  of  all  the  testatrix's  marsh  land,  the  testatrix 
having  a  quantity  of  marsh  land  besides.]  The  intention  of  the  testator  was 
not  to  revoke  any  previous  devise,  but  merely  to  prevent  a  partial  intestacy. 
On  June  7th,  1833,  the  following  certificate  was  sent : — 
"  We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion  that  the 
house  in  Portugal  Street,  in  the  pleadings  mentioned,  passed  by  the  codicil 
of  the  5th  of  February,  1830,  to  the  trustees  named  in  the  will,  their  heirs 
and  assigns,  to  the  uses  and  upon  the  trusts  expressed  in  the  will  of  and  con- 
cerning the  residue  of  the  testator's  real  estates. 

T.  Denman. 

J.  LlTTLKDALE. 

J.  Pakke. 
J.  Patteson." 


BALKS  v.  WINGFIELD,  Esq.,  Sheriff  of  Rutlandshire.— p.  831. 

Case  lies  for  a  judgment  against  a  sheriff  for  not  selling  within  a  reasonable  time  titer 
a  seiiure  under  a  fi.  fa. 

But  the  plaintiff  in  such  action  can  recover  nominal  damages  only,  unless  actual  injury 
be  proved. 

"Where,  therefore,  the  sheriff  delays  selling  for  an  unreasonable  time,  and  before  the 
sale,  but  after  the  time  when  he  ought  to  have  sold,  receives  a  notice  of  a  fiti  in 
bankruptcy  against  the  execution  debtor,  and  afterwards  returns  that  he  has  the  levy 
money  in  his  hands,  but  that  he  has  received  such  notice,  it  lies  upon  the  plaintiff  to 
prove  the  trading,  act  of  bankruptcy,  Ac,  so  as  to  show  that,  by  reason  of  the 
sheriff's  delay,  the  right  of  property  in  the  goods  seised  passed  before  the  sale  into 

'  other  hands,  and  that  the  plaintiff's  execution  had  been  thereby  frustrated. 

Cask  against  the  sheriff  of  Rutlandshire,  for  not  selling  goods  seized  under 
hJL/a.  At  the  trial  before  Taunton  J.,  at  the  Leicestershire  summer  assises, 
1833,  the  following  facts  appeared : 

A  writ  of  fi.  fa.  upon  a  judgment  on  a  warrant  of  attorney  against  Wilkes, 
issued  to  the  sheriff  of  Rutlandshire  on  the  24th  April,  1833,  indorsed,  to  levy 
1000/.  The  sheriff  seized  accordingly  soon  after  the  receipt  of  the  writ,  and 
advertised  a  sale  for  the  6th,  7th,  and  8th  of  May.  The  sale  however  did  not 
take  place  until  the  27th  of  May,  (although  the  sheriff  was  pressed  to  sell 
early  in  the  month,)  the  writ  being  returnable  on  the  30th  of  May.  The 
sheriff  returned  that  he  had  sold,  and  had  paid  rent  and  taxes,  and  that  the 
remainder  of  the  proceeds  he  had  in  his  hands,  but  that  he  had  received  notice 
of  a  fiat  against  Wilkes,  dated  the  16th  of  May. 

The  plaintiff  claimed  from  the  sheriff  the  whole  amount  indorsed  upon  die 
fi.fa.,  but  no  evidence  being  given  of  the  bankruptcy,  the  counsel  for  the 
defendant  applied  for  a  nonsuit  on  the  ground  that  in  the  absence  of  such  evi- 
dence there  was  no  proof  that  the  plaintiff  had  sustained  damage  by  reason  of 
the  sheriff's  delay  in  selling.  The  learned  judge,  however,  being  of  opinion 
that  the  sheriff  had  neglected  his  duty,  in  that  he  did  not  sell  earlier  after  the 
seizure,  refused  to  nonsuit,  but  directed  the  jury  to  give  a  verdict  for  nominal 
damages  for  the  mere  neglect  of  duty. 
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In  the  following  Michaelmas  term 

Balguy  for  the  plaintiff,  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. It  was  for  the  sheriff  himself  to  discharge  himself  by  showing  that  he 
was  discharged  by  an  act  of  bankruptcy  which  interfered  with  the  plaintiff's 
execution.  It  clearly  was  his  duty  to  sell  sooner,  and  it  was  through  his 
neglect  that  the  sale  did  not  take  place  until  after  the  fiat,  which  was  founded 
upon  an  act  of  bankruptcy  committed  by  lying  in  prison.  [Denman  G.  J. 
You  must  prove  a  bankruptcy  to  sustain  your  case,  because  unless  there  has 
been  an  intermediate  change  of  property,  you  have  sustained  no  damage. 
Parke  J.  We  do  not  know  that  the  fiat  was  founded  on  an  act  of  bankruptcy, 
and  if  there  was  no  act  of  bankruptcy,  you  have  received  no  damage.] 

Denman  C.  J. — The  sheriff  only  says,  I  have  received  notice  of  the  fiat 
There  is  no  evidence  of  the  bankruptcy.  You  have  received  no  damage  unless 
the  property  has  been  changed. 

Parke  J. — It  seems  to  me  that  the  direction  was  perfectly  right.  If  there 
was  nothing  in  this  case  but  that  the  sheriff  ought  to  have  sold  on  the  6th  or 
7th  of  May,  and  had  not  done  so,  and  you  have  sustained  no  substantial 
damage,  you  can  only  recover  nominal  damages  for  the  breach  of  duty.  Had 
you  shown  that  if  the  sheriff  had  sold  on  the  6th  or  7th,  the  act  of  bankruptcy 
would  not  then  have  been  completed,  but  that  afterwards,  before  the  sale,  an 
act  of  bankruptcy  had  been  committed,  then  you  would  have  proved  a  change 
of  the  property  and  a  real  loss,  for  which  you  might  have  recovered.  Tou 
ought  to  have  shown  an  act  of  bankruptcy  committed  between  the  time  when 
the  sale  ought  to  have  been  held,  and  the  time  when  it  did  actually  take 
place. 

Patteson  J. — I  am  of  the  same  opinion.  It  lay  upon  the  plaintiff  to 
show,  by  evidence  of  an  intermediate  act  of  bankruptcy,  that  he  had  sustained 
actual  damage.  He  should  have  shown  that  the  property  had  actually  passed 
into  other  hands  through  the  neglect  of  the  sheriff. 

Taunton  J. — Upon  the  subject  of  the  damages,  I  said  at  the  trial  as  my 
lord  and  my  brothers  have  said  to  day.  I  refused  to  nonsuit,  because  I  thought 
the  sheriff  had  clearly  neglected  his  duty.  Rule  refused. 


CORBETT  v.  CARPMEAL.— p.  834. 

Where  a  private  act  gives  the  trustees  of  a  river-navigation  power  to  sue  for  arrears  of 
tolls  "  by  action  of  debt  or  on  the  case,  assumpsit  will  lie." 

Assumpsit  for  tonnage  rates  and  duties,  due  to  the  Trustees  of  the  River 
Weaver  Navigation,  brought  in  the  name  of  one  of  the  trustees.  Plea :  no* 
assumpsit.  At  the  trial  before  Gaselee  J.,  at  the  Cheshire  summer  assises, 
1833,  it  appeared  that  the  action  was  brought  under  47  Geo.  3,  o.  lxxxii.  s. 
29,  which  authorizes  the  trustees  to  sue  for  and  recover  tonnage  rates,  Ac. 
"  by  action  of  debt  or  on  the  case,"  in  their  names  or  in  the  name  of  any  one 
or  more  of  them,  or  in  the  name  of  their  clerk  or  treasurer.  It  being  objected 
that  the  trustees  could  not  sue  in  assumpsit,  the  learned  judge  reserved  the 
point;  subject  to  which  a  verdict  was  found  for  the  plaintiff.  In  the  following 
term 

U.  Corbett  moved  to  enter  a  nonsuit,  pursuant  to  the  leave  given.  The 
plaintiff  was  not  entitled  to  bring  assumpsit;  for  the  act  (which,  being  private, 
is  to  be  construed  strictly  against  the  parties  obtaining  it)  gives  only  an 
"  action  of  debt  or  on  the  case," — by  whioh,  it  is  submitted,  the  legislature 
meant  to  confine  the  remedy  of  the  trustees  to  an  action  of  debt  or  in  tort. 
Huddersfield  Canal  Company  v.  Buckley,  7  T.  R.  86,  was  an  action  on  the 
case,  in  tort,  brought  to  recover  the  amount  of  calls  made  by  the  company  upon 
shares  held  by  the  defendant.    It  was  objected  that  the  action,  being  for  a 
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mere  breach  of  contract  in  not  paying  a  sum  of  money,  ought  to  have  been  in 
assumpsit;  but  the  act  of  parliament  in  that  case  giving  the  company  power 
to  sue  for  calls  only,  as  here  "  by  action  of  debt  or  on  the  case/Ya)  the  court 
held  that'  the  action  was  well  brought  in  tort.  This  shows  that  the  court  will 
construe  the  expression  to  mean  tort.  [Denman  C.  J.  The  court  did  not 
there  say  that  the  company  would  have  proceeded  improperly  if  they  had 
brought  assumpsit.  Taunton  J.  They  only  said  that  the  company  might 
upon  the  act  bring  tort  J  If  it  had  been  intended  to  use  the  expression,  action 
on  the  case,  in  its  most  general  and  comprehensive  sense,  the  legislature  would 
not  have  coupled  it  with  an  aotion  of  debt. 

Denman  C.  J. — I  infer  from  the  act  that  "  action  on  the  case"  means  any 
form  of  action  on  the  case  that  may  arise. 

Rule  for  entering  a  nonsuit  refused.(6) 

(a)  The  writ  of  "  trespass  on  the  case"  was  originally  introduced  to  meet  those  injuries 
to  wnich  the  ordinary  writs  of  trespass  were  not  applicable,  and  was  intended  to  be 
framed  to  meet  the  particular  "  case"  of  the  complainant.  Afterwards  even  these 
anomalous  cases  were  reduced  into  two  classes,  vis.,  writs  of  trespass  on  the  case  simply 
(i.  e.  for  mere  torts  for  which  no  action  lay  by  any  of  the  former  writs  of  trespass),  and 
writs  of  trespass  on  the  case  sur  assumpsit,  in  which  the  wrong  consisted  of  the  breach 
of  a  contract  for  which  no  remedy  existed,  or  was  supposed  to  exist,  in  the  established 
actions  of  covenant  or  debt  This  distinction  became  at  last  so  marked,  that  the  two 
forms  of  aotion  on  the  case  were  not  allowed  to  be  comprised  in  the  same  writ.  Still 
the  name  of  "  action  on  the  case"  continued  to  be  applied  to  each  class.  But  the  lata 
statute  of  2  Will.  4,  c.  89,  (Uniformity  of  Process  Act,)  requiring,  by  sect.  1  &  4,  ser- 
viceable process  to  be  in  the  forms  contained  in  the  schedule  to  the  act,  in  which  schedule 
a  form  is  given  of  "  an  action  on  promisis,"  an  action  of  assumpsit  can  no  longer  be 
described  in  the  process  as  an  aotion  on  the  case ;  and  such  description  would  constitute 
a  variance  between  the  process  and  the  declaration  in  assumpsit,  subjecting  the  plaintiff 
to  an  application  to  set  aside  the  declaration  for  irregularity. 

(6)  Several  other  points,  not  of  any  general  importance,  were  raised,  upon  one  of 
which  only  a  rule  nisi  for  a  new  trial  was  granted.  That  rule  was,  upon  cause  shown, 
discharged  in  T.  T.  1884. 


TARDEEW  v.  BROOK.— p.  835. 

Where,  after  notice  of  a  declaration  in  an  action  of  slander,  the  defendant  signs  a  paper 
containing  an  apology  and  a  statement,  that  at  his  request  the  plaintiff  has  consented, 
on  his  paying  the  costs  as  between  attorney  and  client,  and  malting  such  apology  to 
stay  the  proceedings  therein,  and  notice  of  trial  is  accordingly  countermanded,  the 
court  will  require  the  defendant  to  pay  such  costs,  and  empower  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea,  in  case  of  non-payment  thereof. 

Follett,  in  the  early  part  of  Michaelmas  term,  obtained  a  rule  calling  upon 
the  defendant  to  show  cause  why  he  should  not  pay  the  plaintiff's  attorney  the 
sum  of  65  J.  7s.  lie?.,  together  with  the  costs  of  this  application,  to  be  taxed 
by  the  Master,  or  why  the  plaintiff  should  not  be  at  liberty  to  enter  up  judg- 
ment as  for  want  of  a  plea,  and  the  Master  be  at  liberty  to  tax  the  plaintiffs 
costs  under  the  judgment,  as  between  attorney  and  client  Upon  the  affidavit 
filed  in  support  of  this  motion,  it  appeared  that  an  action  of  slander  had  been 
commenced  by  the  plaintiff  against  the  defendant,  to  which  the  defendant 
pleaded;  and  that  the  caune  having  proceeded  to  issue,  notice  of  trial  at  the 
Devon  spring  assizes,  1832,  was  given ;  but  that  shortly  before  the  assizes  an 
agreement  was  come  to  between  the  parties,  in  pursuance  of  which  an  apology 
was  signed  by  the  defendant,  and  published  in  some  of  the  provincial  news* 
papers,  in  which  he  recited  that  he  had  circulated  a  report  prejudicial  to  the 
plantings  character,  and  that  the  plaintiff  had  commenced  an  action  against 
him  for  circulating  such  report,  and  that  at  his  request  the  plaintiff  had  <#*• 
sen  ted,  on  his  paying  the  costs  of  such  action,  as  between  attorney  and  c/tai/, 
and  making  an  apology  for  his  conduct,  to  stay  the  proceedings  therein.  A 
countermand  of  the  notice  of  trial  was  then  given,  but  the  defendant  has 
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refused  to  pay  the  costs  of  the  cause,  amounting  to  65/.  7s.  lie?.,  according  to 
the  bill  sent  to  him  by  the  plaintiff's  attorney.  The  affidavits  in  answer 
stated,  that  the  defendant  being  advised  that  he  had  a  good  defence  to  the 
action,  intended  to  try  at  the  assizes  for  1832 ;  that  he  was  requested  to  settle 
the  matter  by  paying  the  costs  and  signing  a  written  apology,  which  he  refused 
to  do :  that  at  a  second  meeting  of  the  parties,  he  upon  being  requested  so  to 
do,  «igned  the  written  apology  above  mentioned,  but  he  denied  it  to  be  true,  as 
recited  in  the  apology,  that  the  proceedings  had  been  stayed  at  his  request,  or 
that  he  had  consented  or  agreed  to  pay  the  costs ;  and  stated  that  no  such  con- 
ditions had  been  required  of  him  at  the  second  interview.  The  defendant 
admitted  that  he  had  refused  to  pay  the  costs  when  applied  to,  and  stated  that 
he  had  informed  the  plaintiff's  attorney  that  he  had  never  agreed  to  do  so,  and 
that  he  was  ready  to  go  to  trial  in  the  action. 

Thesiger,  in  Michaelmas  term,  showed  cause.  The  court  will  not  interfere 
summarily  to  enforce  the  performance  of  this  undertaking,  for  at  the  most  it 
is  only  conditional.  In  Fricker  v.  Eastman,  11  East,  319,  it  was  held,  that  a 
judge's  order,  "  that  upon  payment  of  debt  and  costs  by  a  certain  day,  all 
proceeedings  should  be  stayed"  was  conditional  only  on  the  defendant,  and 
not  peremptory.  The  plaintiff's  remedy  is  to  go  down  to  trial,  and  it  is  sworn 
on  the  affidavits  that  the  party  is  advised  that  he  has  a  good  defence  to  the 
action. 

The  court  then  called  on 

FoUett.  In  a  similar  case,  Campbell  obtained  a  rule  precisely  in  the  same 
form.  That  was  in  the  case  of  Riley  v.  Byrne,  reported  2  Barn.  &  Adol.  779, 
but  not  directly  upon  that  point.  There,  after  notice  of  trial,  in  an  action 
against  Byrne  for  a  libel,  the  cause  was  compromised,  the  defendant  agreeing 
to  apologise  and  pay  the  plaintiff's  costs  as  between  attorney  and  client.  The 
apology  was  made  and  accepted,  and  in  Hilary  term,  1827,  a  rule  of  court  was 
made  in  the  cause,  ordering  the  defendant  to  pay  the  plaintiff  67/.  13s.  his 
costs  of  the  action,  and  7/.  15*.,  the  costs  of  applying  for  the  rule. 

The  court  again  called  on 

Thesiger.  The  paper  was  signed  by  mistake,  as  appears  from  the  defen- 
dant's affidavit.  [Taunton  J.  The  paper  speaks  as  plain  language  as  possi- 
ble. The  only  question  is,  whether  this  is  the  proper  remedy.]  The  court 
have  no  authority  to  proceed  in  this  case,  particularly  as  the  paper  contains 
only  the  recital  of  a  conditional  undertaking,  precisely  similar  in  effect  to  that 
in  Fricker  t>.  Eastman. 

Per  Curiam. — It  appears  to  the  court  that  this  imports  an  absolute  agree- 
ment, although  it  contains  words  of  condition.  Upon  the  authority  of  the  case 
of  Riley  v.  Byrne  we  think  we  may  act.  The  rule  therefore  must  be  made 
absolute.  Rule  absolute  for  payment  of  costs. 
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IN  THE  FOURTH  TEAR  OF  THE  REIGN  OF  WILLIAM  IV.— 1884. 


Ex  parte  ALLEN.— p.  35. 


A.  is  charged  with  a  felony  before  three  magistrates,  who,  upon  hearing  evidence,  admit 
him  to  bail,  and  afterwards,  upon  additional  evidence,  commit  him  to  gaol.  A.  is  not 
entitled  to  a  habeas  corpus  to  be  discharged  out  of  custody. 

Crowder  applied  for  a  rule  to  show  cause  why  a  writ  of  habeas  corpus 
should  not  issue  to  bring  up  the  body  of  Richard  Allen,  confined  in  Fisherton 
gaol,  in  Wiltshire. 

Allen  had  been  taken  before  three  magistrates,  charged  with  a  felony,  and 
after  evidence  of  the  felony  had  been  gone  into  was  admitted  to  bail,  upon  his 
giving  his  own  recognizance  and  that  of  two  other  persons,  each  in  200/.,  for 
his  appearance  at  the  next  assizes.  He  was  afterwards  apprehended  again 
and  brought  before  two  of  the  same  magistrates,  when  further  evidence  was 
gone  into,  and  he  was  committed  to  Fisherton  gaol. 

Crowder  in  support  of  the  application.  The  magistrates  having  had  the 
case  regularly  brought  before  them,  and  having  decided,  after  hearing  the 
evidence,  that  the  party  should  be  admitted  to  bail,  had  no  right  to  issue  a 
warrant  for  his  apprehension  on  the  same  charge,  and  then  to  commit  him  to 
gaol.  Under  7  Geo.  4,  o.  64,  s.  1,  the  magistrates  were  authorised  either  to 
dismiss  the  charge  or  to  hold  the  party  to  bail,  or  to  commit  him  to  prison. 
Their  decision  was  to  admit  him  to  bail,  and  they  accordingly  took  bail  for 
his  appearance.  This  then  was  an  adjudication  by  the  three  magistrates 
before  whom  the  case  was  first  heard.  [Den man  C.  J.  There  was  no  adju- 
dication at  all  when  bail  was  taken.  What  is  there  in  that  act  to  deprive 
them,  or  any  other  magistrates,  of  the  power  to  commit  upon  hearing  fuller 
evidence  of  the  felony  r]  They  decided  upon  the  middle  course  of  admitting 
to  bail,  and  the  party  was  put  to  the  trouble  and  expense  of  procuring  sureties 
for  his  appearance.  He  ought  not  then  to  be  harassed  by  a  second  apprehen- 
sion ;  nor  is  there  any  necessity  that  such  a  power  should  reside  in  the  magis- 
trates ;  for  it  is  their  duty,  and  indeed  their  constant  practice,  when  not 
satisfied  with  the  evidence  adduced  before  them,  to  remand  the  prisoner  for  a 
further  examination.  Such  a  course  ought  to  have  been  pursued  on  the 
present  occasion. 

Den  man  C.  J. — It  appears  to  me  that  the  magistrates  have  taken  the  very 
course  which  it  was  most  proper  for  them  to  adopt.  The  whole  matter  is  not 
full  v  investigated  in  the  first  instance ;  subsequently  fresh  evidence  is  pro- 
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cured,  and  the  party  is  committed.  It  is  necessary,  for  the  ends  of  justice, 
that  the  magistrates  should  possess  and  exercise  this  power.  There  must  be 
no  rule. 

Littledalb  J. — Suppose  there  had  been  but  slight  evidence  given  the 
first  time  the  party  was  before  the  magistrate,  then  under  the  act  he  is  to  be 
admitted  to  bail ;  but  nevertheless  if  afterwards  further  evidence  is  discovered, 
he  may  be  fully  committed  by  the  magistrates.  The  magistrates  do  not 
remand  except  where  further  evidence  of  the  crime  is  expected.  Here  it  may 
be  that  the  evidence  which  was  afterwards  produced  was  not  at  all  anticipated. 

Taunton  J.  and  Patteson  J.  concurred.  Rule  refused. 


PARKER  v.  BURGESS.— p.  36. 

To  ground  a  motion  for  a  contempt  in  disobeying  a  rule  of  court,  it  is  not  sufficient  to 
show  the  party  the  original  rule,  without  personal  service  of  a  copy  of  such  role. 

Heaton  moved  for  an  attachment  against  T.  G.  Wright,  the  attorney  for 
the  plaintiff,  for  the  nonpayment  of  a  sum  of  money,  in  obedience  to  a  rale  of 
court  made  in  this  cause,  and  the  Master's  allocatur  thereon.  His  motion 
was  grounded  upon  an  affidavit,  which  stated  that  the  defendant  did,  on  the 
26th  November  last,  serve  T.  C.  Wright  with  a  copy  of  the  rule  of  court,  by 
leaving  the  same  with  a  servant  at  the  office  of  the  said  T.  G.  Wright,  and 
did,  on  the  29th  of  the  same  month,  produce  to  and  show  to  the  said  T.  C. 
Wright  the  said  rule,  with  the  Master's  allocatur  thereon,  and  at  the  same 
time  did  demand  of  him  the  money,  which  he  refused  to  pay.  He  contended 
that  the  rule  requiring  a  personal  service  of  the  copy  of  the  role  of  court  had 
been  substantially  complied  with,  by  showing  the  original  at  the  time  when 
the  demand  was  made,  the  object  of  that  rule  being  merely  that  the  court 
might  be  certain  that  the  party  sought  to  be  attached  knew  of  the  rule  which 
he  was  called  upon  to  obey ;  and  he  observed  that  it  is  not  laid  down  in  the 
books  of  practice,  that  the  copy  must  be  personally  served. 

The  court  however  said,  the  service  of  the  copy  of  the  rule  is  not  sufficient 
The  rule  of  practice  is  well  known  to  us,  and  is  of  every-day  occurrence. 
There  must  be  a  personal  service  of  the  copy  of  the  rule,  as  well  as  a  personal 
demand  of  the  money.  Rule  refused. 


The  KING  v.  The  Justices  of  BUCKINGHAMSHIRE.— p.  68. 

The  court  will  not  issue  a  mandamus  to  magistrates  to  do  an  aet  subjecting  them  to  an 
action,  of  which  the  event  may  be  doubtful. 

Whether  the  owner  of  a  farm  composed  partly  of  grass  land,  who,  upon  the  determina- 
tion of  a  lease,  takes  possession  of  the  farm  by  a  servant,  who  occupies  it  for  the 
purposes  of  protection,  but  without  dealing  with  the  land,  is  liable  to  be  rated  ratable 
to  the  poor  as  a  party  beneficially  occupying:  queen. 


The  KING  v.  The  Inhabitants  of  CHIPPING  SODBURY.— p.  104. 

Held,  that  a  judge's  order  or  fiat  for  a  certiorari  to  issue  in  vacation  can  only  be  granted 

nku 

By  an  order  of  justices,  Martha  Williamson  (wife  of  Joseph  Williamson), 
and  her  five  children,  viz.,  George,  aged  nine  years;  Samuel,  aged  seven 
years ;  Hannah,  four ;  Thomas,  three ;  Emma,  two ;  were  removed  from  Chip- 
ping Sodbury,  in  the  county  of  Gloucester,  to  North  Nibley,  in  the  same 
couuty.  This  order  was  appealed  against  at  the  Gloucester  Michaelmas  ses- 
sions, 1832,  and  after  the  merits  of  the  case  had  been  heard,  the  counsel  for 
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the  appellants  objected,  first,  that  there  was  no  adjudication,  that  the  two 
eldest  children  had  not  sained  settlements  in  their  own  right;  secondly,  that 
the  adjudication  should  have  been  that  the  settlement  of  the  husband  was  in 
North  Nibley,  and  not,  as  was  stated  in  the  order,  that  the  settlement  of  the 
wife  and  children  was  there;  thirdly,  that  the  children  were  removed  as  the 
children  of  the  wife,  and  not  as  the  children  of  the  husband.  Upon  these 
objections  the  Court  of  Quarter  Sessions  quashed  the  order  as  defective  in 
form,  and  not  upon  the  merits,  and  the  order  of  the  Court  of  Quarter  Sessions 
expressly  so  stated.  A  certiorari  was  sued  out  in  Trinity  vacation,  1833, 
nnder  the  fiat  of  the  Lord  Chief  Justice,  upon  an  affidavit  of  the  above  facts. 
The  order  of  removal  and  the  order  of  sessions  having  been  returned  with  the 
certiorari,  in  Michaelmas  term,  Greaves,  upon  a  statement  in  court  of  the 
above  facts,  and  referring  to  several  casee,(a)  obtained  a  rule  nisi  to  quash 
the  order  of  sessions,  on  the  ground  that  it  quashed,  for  defect  of  form,  an 
order  that  was  perfectly  good  on  the  face  of  it 

W.  J.  Alexander  was  about  to  show  cause,  when  the  Lord  Chief  Justice 
inquired  whether  there  had  been  a  rule  to  show  cause  why  the  certiorari 
should  not  issue.  It  was  stated  at  the  bar,  that  the  certiorari  had  been 
obtained  on  the  fiat  of  the  Lord  Chief  Justice  in  vacation  in  the  first  instance. 

Greaves,  in  support  of  the  rule,  stated  that  the  invariable  practice  had  been, 
that  if  a  certiorari  be  applied  for  in  vacation,  where  no  case  is  stated  by  the 
sessions,  it  is  granted  on  the  fiat  of  a  judge,  and  issues  immediately ;  but  if  it 
be  applied  for  in  term  time,  a  motion  is  always  made  in  open  court,  for  a  rule 
to  show  cause  why  the  certiorari  should  not  issue ;  and  that  where  a  case  has 
been  stated,  the  rule  nisi  for  the  certiorari  is  obtained  on  counsel's  signature 
only.  He  stated  further,  that  in  this  case  the  practice  had  been  inquired  into 
at  the  Crown  office,  and  the  certiorari  applied  for  and  issued  in  pursuance  of 
the  information  there  obtained. 

Denman  C.  J. — The  rule  for  the  certiorari  cannot  be  granted  out  of  term 
absolutely  in  the  first  instance.  The  rule  to  quash  the  order  of  sessions  must 
be  discharged.  Rule  discharged. (b) 

(a\  Bex  v.  Higher  Walton,  Burr.  8.  C.  162 ;  Rex  v.  Ryton,  Cald.  89,  &o. 

(b)  As  to  the  practice  of  issuing  a  certiorari  in  vacation,  without  a  rule  to  show  cause, 
upon  a  judge's/fat,  see  1  Gkide,  116 ;  2  Nol.  P.  L.  682.  In  Rex  v.  Newton,  Burr,  8.  C. 
167,  Chappie  I.  granted  his  fiat  for  a  certiorari  to  remove  an  order  of  sessions,  but  refused 
to  grant  it  in  respect  of  the  original  order.  Afterwards  the  court  said,  "  Here  was  a 
regular  application  to  a  judge  within  time,  and  with  due  notice  as  to  the  order  of  the 
sessions,  and  he  was  granted  a  fiat  for  a  certiorari  to  return  it"  Both  orders  were 
quashed.  And  see  Regina  v.  White,  1  Balk.  160;  8.  C.  Holt,  182 ;  6  &  6  W.  &  M.  c 
11,  s.  4. 


JAMES  v.  WILLIAMS.— p.  196. 

"  As  you  have  a  claim  on  my  brother  for  hi.  17«.  9cT.  for  boots  and  shoes,  I  hereby 
undertake  to  pay  the  amount  within  six  weeks  from  this  date.  14th  January  1883." 
Eeldj  that  no  action  lies  on  this  undertaking,  inasmuch  as  no  consideration  appears 
upon  the  face  of  the  instrument,  (a) 

(a)  But  In  8  Brod.  &  Bingh.  21,  Jenkins  v.  Reynolds,  Park  J.  says,  "I do  not  go 
Into  the  question  whether  the  fact  was  well  decided  in  Wain  v.  Warlters,  because  there 
aay  be  different  opinions  as  to  whether  or  not  a  consideration  did  appear  on  the  instru- 
ment, which  was  there  the  subject  of  discussion."  And  in  the  same  case,  (6  B.  Moore, 
106,)  Richardson  J.  says,  "I  agree  with  my  brother  Park,  that  it  is  not  necessary  for 
us  to  give  any  opinion  as  to  whether  a  consideration  appeared  on  the  face  of  the  instru- 
ment in  Wain  v.  Warlters,  but  that  we  may  decide  on  the  principle  there  contained, 
▼is.,  not  only  that  the  promise  must  be  in  writing,  but  that  the  consideration  for  the 
promise  must  be  shown." 

It  seems  to  be  questionable  whether  alter  acceptance  of  a  guarantee  in  the  form  given 
Vol,.  XXVIIL— 39 
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in  Wain  v.  Warltero,  or  in  the  principal  case  the  creditor  would  not  be  precluded  from 
suing  the  principal  debtor,  until  the  stipulated  period  had  elapsed.  If  the  creditor 
would  be  so  precluded,  the  consideration  would  be  sufficient. 

It  is  not  however,  in  all  cases  necessary  that  the  contract  be  synallagmatic  vix., 
that  the  consideration  of  the  guarantee  be  binding  upon  the  creditor.  A  contingent 
resulting  or  springing  consideration  is  sufficient.  Thus  where  A.  guarantees  to  B.  the 
price  of  goods  which  B.  may  hereafter  furnish  to  C,  B.  contracts  no  engagement  to 
furnish  goods  to  C,  but  if  he  does  furnish  them  the  consideration  arises,  and  the 
guarantee  attaches:  Minett,  Ex  parte,  14  Yes.  189;  Gardom,  Ex  parte,  15  Yes.  286; 
Warrington  t>.  Furbor,  6  Esp.  N.  P.  C.  89 ;  Stapp  v.  lill,  1  Campb.  242 ;  S.  C.  per 
notnen  Stadt  v.  Lill,  9  East.  848. 

It  is,  however,  of  course  competent  to  a  party  to  stipulate  that  his  guarantee  shall  not 
be  binding  without  an  express  undertaking  on  the  part  of  the  promisee  to  perform  that 
which,  but  for  such  stipulation,  would  have  been  a  mere  contingent  consideration; 
Gaunt  v.  Hill,  1  Stork.  N.  P.  C.  10. 

A  contingent  consideration  appears  to  be  clearly  insufficient  to  support  a  promise  to 
pay  an  existing  debt.  Where,  therefore,  the  guarantee  is  in  this  form,  "  I,  G.  B.  M., 
hereby  guarantee  the  present  account  of  H.  M.  due  to  R.  T-  8.  &  Go.  of  1121.  4j.  4dL, 
and  what  she  may  contract  from  this  date  to  the  30th  September  next,"  the  guarantee 
appears  to  be  void  for  the  1122.  4*.  id.  And  if  void  in  part,  it  would  be  void  for  the 
whole,  according  to  Lexington  v.  Clarke,  2  Ventris,  221.  This  objection  does  not  appear 
to  have  been  taken  in  Russell  v.  Mosely,  8  Brod.  &  Bingh.  211 ;  more  fully  reported,  6 
B.  Moore,  521. 

"In  New  York  it  has  been  decided,  that  the  consideration,  as  well  as  the  promise, 
must  be  in  writing ;  Sears  v.  Brink,  3  Johns.  Rep.  210.  But  if  the  promise  be  under 
seal,  that  of  itself  imports  a  consideration ;  Livingston  v.  Tremper,  4  Johns.  Rep.  416. 
And,  however  sufficient  the  consideration,  the  promise  must  be  in  writing ;  Jackson  v. 
Rayner,  12  Johns.  Rep.  291.  But  where  the  guarantee  or  promise  to  pay  the  debt  of 
another  is  made  at  the  same  time  with  the  contract  to  which  it  is  collateral,  it  is  incor- 
porated with  the  original  transaction,  and  becomes  an  essential  branch  of  it ;  the  whole 
is  one  single  bargain ;  and  the  want  of  consideration,  as  between  the  plaintiff  and  the 
guaranteeing  party,  cannot  be  alleged ;  Leonard  v.  Yredenburg,  8  Johns.  Rep.  22,  (3 
edit.)  and  the  cases  cited  in  the  reporter's  note.  Wain  v.  Wariters,  5  East's  Rep.  10, 
is  recogniied  in  Sears  v.  Brink,  as  having  given  a  sound  construction  to  the  statute. 
But  the  authority  of  both  those  cases  has  been  questioned  by  Chancellor  Kent,  8  Johns. 
Rep.  29.  Lord  Eldon,  in  Ex  parte  Biinet,  14  Yes.  Jun.  190,  expressed  a  decided 
opinion  against  Wain  v.  Wariters,  saying,  '  There  was  a  variety  of  oases  directly  con- 
tradicting it'  Chief  Justice  Parsons,  and  Chief  Justice  Parker,  hare,  in  effect,  over* 
ruled  it;  Hunt  v.  Adams,  5  Mass.  Rep.  360;  Adams  v.  Bean,  12  Mass.  Rep.  139;  and 
Chief  Justice  Swift  has  stated  the  reasons  for  his  unwillingness  to  consider  the  case  at 
authority,  in  a  very  learned  opinion,  which  is  inserted  in  Mr.  Day's  edition  of  East's 
Reports,  Yol.  5,  p.  20.  In  New  Jersey  the  Supreme  Court  have  lately  decided  that  it 
is  not  necessary  that  the  consideration  of  a  written  undertaking  to  pay  the  debt  of 
another,  should  be  expressed  in  or  appear  upon  the  alleged  agreement :  Buckley  v. 
Beardsley,  2  South.  Rep.  670.  One  of  the  judges,  however,  dissented,  upon  the  ground 
that  the  written  memorandum  did  not  contain,  as  well  the  consideration  as  the  promise, 
In  Pennsylvania,  the  Aot  of  Assembly  for  Prevention  of  Frauds  and  perjuries,  contains 
no  provision  upon  the  subject  of  a  promise  or  agreement  to  answer  for  the  debt  of  another. 
In  Virginia,  the  statute  requires  only  that  the  promise  should  be  in  writing ;  Yiolett  v. 
Patton,  5  Cranch.  142.  The  court,  however,  said  that  their  opinion  in  that  case  was 
not  determined  by  the  oiroumstance,  there  being  a  consideration  expressed  in  the 
assignment;"  Gardom,  Ex  parte,  16  Yes.  jun.  286  n.— Note  to  American  edition  of  Yes. 
xt.  286. 


CARMICHAEL  v.  HOUCHEN— p.  203. 

The  rule  of  E.  T.  2  G.  4,  requiring  the  grounds  of  the  objection  to  an  award  to  be 
stated  upon  a  rule  nut  to  set  it  aside,  applies  to  the  certificate  of  an  arbitrator 
empowered  to  ascertain  the  amount  due  from  the  defendant  to  the  plaintiff,  and  to 
certify  the  same  to  the  associate,  by  whom  a  verdict  is  to  be  entered  accordingly. 


240]  3  Neville  &  Manning.  603 


WTKES  v.  SHIPTON.— p.  240. 

Where  a  cause  is  referred  to  an  arbitrator,  it  is  not  neoessary  that  he  should  find  for 

the  plaintiff  or  defendant  in  the  very  words  of  the  issue.    It  is  sufficient  if  he  decides 

substantially  the  question  in  dispute. 
An  award  made  upon  a  reference  of  a  cause,  and  all  matters  in  difference  between  the 

parties,  is  bad  if  it  omit  to  assess  damages  upon  a  judgment  of  nil  dieit  upon  a  new 

assignment  of  excess. 

Trespass  for  breaking  and  entering  the  dwelling-house  of  the  plaintiff,  and 
pulling  down  a  flue  belonging  to  the  dwelling-house,  and  nailing  a  plate 
against  the  wall  of  the  dwelling-house,  across  an  opening  in  the  wall  through 
which  the  smoke  arising  from  a  fire-place  in  a  room,  parcel  of  the  dwelling- 
house,  was  accustomed  to  escape  and  to  pass  through,  and  along  the  said  flue, 
into  a  chimney  then  standing  and  being  between  the  said  dwelling-house  and 
another  dwelling-house  next  adjoining.  The  declaration  contained  two  other 
counts,  describing  the  injury  in  more  general  terms,  and  a  count  de  bonis 
atportati*.  The  defendant  pleaded,  first,  the  general  issue;  three  pleas 
justifying  the  breaking  and  entering  the  dwelling-house,  the  pulling  down  the 
plate  and  the  flue ;  and  fifthly,  leave  and  license.  The  plaintiff  joined  issue 
on  the  first  plea,  replied  de  injuria  to  the  second,  third,  and  fourth  pleas,  took 
issue  on  the  fifth  plea,  and  newly  assigned  that  the  defendant  tore  down 
another  and  a  different  part  of  the  flue  belonging  to  the  dwelling-house.  The 
defendant  joined  issue  upon  the  replications  to  the  second,  third,  fourth,  and 
fifth  pleas,  and  suffered  judgment  by  nil  elicit  on  the  new  assignment.  The 
cause  came  on  for  trial  at  the  summer  assizes,  1833,  when,  by  the  consent  of 
the  parties,  it  was  referred  on  the  following  terms :  that  a  verdict  be  entered 
for  the  plaintiff,  damages  100/.  costs  40s. ;  and  that  the  said  cause,  and  also  a 
certain  indictment  against  the  defendant  for  an  assault,  shall  be  subject  to  the 
award  of  A.  B.,  to  whom  the  causes  respectively,  and  all  matters  in  difference 
between  the  said  parties,  are  referred,  to  order  and  direct  that  verdicts  shall 
be  entered  therein,  as  he  s^hall  think  proper ;  and  further  to  direct  what  shall 
be  done  between  the  parties  to  secure  the  enjoyment  of  an  exit  for  the  smoke 
to  both  of  them  in  the  occupation  of  their  respective  dwelling-houses,  and  that 
the  same  shall  be  without  reference  to  their  respective  legal  rights ;  and  that 
the  defendant  shall  pay  such  compensation  as  the  said  arbitrator  shall  think 
fit  to  award  against  him,  to  the  said  prosecutor  of  the  said  indictment ;  and 
that  the  arbitrator  shall  order  and  determine  what  he  shall  think  fit  to  be  done 
bv  either  of  the  said  parties  respectively,  respecting  the  matters  in  dispute. 
The  costs  of  the  cause  to  abide  the  event  of  the  award,  and  the  costs  of  the 
reference,  and  all  other  costs,  to  be  in  the  discretion  of  the  arbitrator.  The 
arbitrator,  by  his  award,  found  that  the  plaintiff  had  no  right  to  use  the  flue . 
communicating  with  the  defendant's  premises,  as  an  exit  for  the  smoke  from 
the  fire  in  the  plaintiff's  shop,  (in  respect  of  an  obstruction  of  which  use  by 
the  plaintiff,  the  action  was  brought,)  and  therefore  ordered  that  the  verdict 
entered  for  the  plaintiff  in  the  cause  should  be  set  aside,  and  a  verdict  entered 
for  the  defendant;  and  that  the  defendant  should,  within  three  calendar 
months  after  the  date  of  the  award,  pay  the  plaintiff  10/.  as  a  compensation 
for  the  assaults ;  and  that  each  of  the  parties  should  pay  his  costs  of  the 
reference,  and  that  the  costs  of  the  award  should  be  paid  in  equal  moieties. 

In  Michaelmas  term  last,  Channel  obtained  a  rule  niri  to  set  aside  this 
award,  on  the  ground  that  the  award  did  not  sufficiently  dispose  of  or  put  an 
end  and  determination  to  this  cause,  but  at  most  only  disposed  of  and  deter- 
mined a  part  of  the  cause,  vis.  certain  issues  in  fact  raised  by  the  pleadings ; 
and  that  it  did  not  assess  any  damages  upon,  or  determine,  or  in  any  way 
adjudicate  upon  the  residue  of  the  cause,  viz.,  the  damages  to  which  the 
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plaintiff  might  be  entitled  upon  the  judgment  signed  and  given  for  the  plaintiff 
upon  the  new  assignment,  or  the  rights  of  the  plaintiff  as  regards  or  relates  to 
the  judgment ;  and  also  because  it  appears  by  the  award,  that  the  reason  why 
the  arbitrator  directed  a  verdict  to  be  entered  for  the  defendant  was,  that  he 
found  and  determined  that  the  plaintiff  had  no  right  to  use  the  flue  in  the 
award  mentioned,  as  in  the  award  mentioned,  and  in  respect  of  an  obstruction 
of  which  he  states  that  the  said  action  was  brought ;  whereas  such  obstruction 
was  not,  as  appears  by  the  pleadings,  the  point  in  dispute  in  the  cause,  or  one 
of  the  points  in  dispute,  nor  a  matter  the  determination  or  finding  whereof  in 
favour  of  the  defendant  entitled  him  to  a  verdict. 

Theriger  now  showed  cause.  The  objection  that  the  finding  of  the  arbitrator 
is  not  upon  the  real  point  in  dispute,  cannot  be  maintained.  He  has  substan- 
tially adjudicated  upon  the  matter  in  dispute.  It  is  not  necessary  that  the 
arbitrator  should  in  his  award  use  the  very  terms  of  the  issue  raised  by  the 
pleadings.  [Denman  0.  J.  The  arbitrator  has  stated  the  grievance  in 
another  mode,  which  is  sufficient.]  Then  as  to  the  other  question,  which  is 
in  fact  this,  that  the  arbitrator  has  not  given  the  plaintiff  nominal  damages 
upon  the  judgment  on  the  new  assignment : — This  omission  would  not  affect 
the  costs  of  the  cause.  It  seems  to  be  settled,  that  where  a  defendant  with- 
draws his  pleas  to  a*  new  assignment,  and  obtains  a  verdict  upon  other  pleas, 
that  he  is  entitled  to  the  costs  of  the  trial ;  Gross  v.  Johnson,  4  Man.  &  Bjl. 
290;  9  Barn.  &  Cressw.  613.  [Taunton  J.  There  are  also  the -cases  of 
House  v.  Treasurer  of  the  Thames  Navigation,  3  Brod.  &  Bing.  117,  and 
Broadbent  *.  Shaw,  2  Barn.  &  Adol.  940.  Patteson  J.  The  difficulty  I 
feel  is,  whether  the  plaintiff  can  have  his  costs  taxed  on  the  confession  of  the  new 
assignment,  as  no  damages  are  assessed.]  The  defendant  may  confess  nominal 
damages.  [Littlbdale  J.  If  this  was  an  application  to  the  discretion  of  the 
court,  we  might  discharge  the  rule  upon  the  defendant  undertaking  to  make  a 
deduction  of  these  costs.]  In  an  anonymous  case  in  Smith's  Reports,  1  Smith,  426, 
it  was  held,  that  where  a  cause  is  referred  to  an  arbitrator,  and  the  costs  are  to 
abide  the  event,  and  the  arbitrator  awards  a  specific  performance  of  something 
to  be  done,  which  proves  that  the  event  in  met  is  in  favour  of  the  plaintiff,  he 
is  entitled  to  costs,  although  the  arbitrator  does  not  award  a  verdict  to  be 
entered  in  form. 

Channel  in  support  of  the  rule.  This  is  not  an  application  to  the  discre- 
tion of  the  court.  The  award  is  illegal.  The  plaintiff  will  sustain  material 
injury  if  this  award  be  not  set  aside,  since  he  will  be  deprived  of  the  damages 
upon  the  new  assignment,  which  would  be  assessed  at  the  trial.  The  court  is 
not  in  a  situation  to  give  judgment  Even  if  the  court  were  to  give  effect  to 
the  finding  of  the  issue,  the  record  would  be  incomplete. 

Denman  0.  J. — The  objection  is  fatal,  and  we  do  not  find  any  means  of 
obviating  it. 

Littlebali  J.— The  jury  who  try  the  issue  should  assess  the  damages. 
The  arbitrator  being  here  put  in  the  place  of  the  jury,  should  therefore  have 
done  so.  I  do  not  see  that  the  court  can  now  issue  a  writ  of  inquiry(a)  with- 
out the  consent  of  the  parties. 

Taunton  J.  concurred. 

Patteson  J. — I  can  only  arrive  at  a  probable  oonclusion  as  to  what  the 
arbitrator  meant  to  decide  upon  this  part  of  the  case.  It  is  very  unfortunate 
that  we  cannot  remedy  this  defect  Rule  absolute^) 

(a)  The  reason  why  the  court  could  not  issue  a  writ  of  inquiry  to  supply  an  omission 
by  the  principal  jury  is,  that  the  party  would  be  thereby  deprived  of  his  writ  of  attain- 
der, where,  therefore,  no  attaint  lay,  each  omission  might  be  supplied  by  a  writ  ef 
inquiry;  P.  44  E.  8,  fo.  7,  pi.  8.  And  see  Cook's  ease,  4  Leon.  246,  pL  887;  God- 
bolt,  207,  pL  294 ;  Layton  v.  ManloTe,  2  Salk.  469 ;  Clement  v.  Lewis,  8  Brod.  ft  Bing. 
297. 

(6)  And  see  Norris  v.  Daniell,  10  Bing.  507 ;  Dibdin  c.  Marquis  at  Angleeea,  ib.  M 
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DOBBIN  *.  WILSON  and  FABER.— p.  260. 

In  an  action  against  A.,  a  plea  in  abatement  alleging  the  non-joinder  of  8.  as  joint  con- 
tractor, is  not  sufficiently  verified  by  an  affidavit  stating  that  A.  and  B.  were  part- 
ners during  the  period  within  which  the  cause  of  action  is  stated,  in  the  special  count! 
of  the  declaration  to  have  accrued,  but  which  does  not  show  that  they  continued  in 
partnership  down  to  the  time  laid  in  the  common  counts. 

Assumpsit  for  negligence  on  the  part  of  the  defendants  as  attorneys.  In 
the  special  counts  the  promises  were  laid  as  being  made  in  1827 ;  in  the  common 
counts  they  were  laid  in  1832.  The  defendants  pleaded  in  abatement  the  non* 
joinder  of  Leonard  Raisbeok.  The  plea  was  verified  by  the  following  affidavit. 
W.  H.  F.  maketh  oath  and  saith,  that  he  this  deponent  is  now,  and  was 
during  and  before  the  month  of  September,  1827,  and  has  been  since  hitherto, 
a  partner  with  R.  P.  as  attorneys  of  this  honourable  court,  and  B.  P.  and  W. 
H.  F.  were,  during  and  before  the  month  of  September,  1827,  and  have  been 
since  hitherto,  the  London  agents  of  the  defendants.  That  from  the  1st 
January,  1825,  until  the  80th  June,  1829,  the  defendants  oarried  on  the  busi- 
ness as  attorneys  and  solicitors,  together  with  L.  Raisbeek,  also  an  attorney, 
Ac.,  as  copartners.  That  the  deed  of  partnership  duly  executed  by  Raisbeek 
and  the  defendants,  bearing  date  the  5th  April,  1825,  is  now  in  possession  of 
this  deponent  That  during  the  said  period,  from  the  1st  January,  1825,  to 
the  30th  June,  1829,  the  defendants  were  employed  as  agents  as  aforesaid  by 
Raisbeek  and  the  defendants  jointly,  and  that  all  business  was  transacted,  and 
letters  thereon  signed,  and  documents  indorsed,  in  their  joint  names,  under  the 
firm  of  R.,  W.  and  F. ;  that  Raisbeek  is  now,  to  the  best  of  his  knowledge 
and  belief,  alive  and  residing  at  Stockton,  within  the  jurisdiction." 

The  plaintiffs,  conceiving  this  affidavit  to  be  insufficient,  signed  judgment 
This  judgment  S.  Temple  obtained  a  rule  nisi  for  setting  aside;  against  which 

Knowles  now  showed  cause.  The  plaintiff  was  entitled  to  si^n  judgment  if 
the  affidavit  was  insufficient,  Richards,  Gent.  v.  Setree,  3  Price,  197.  The 
statute  4  &  5  Ann.  o.  16,  s.  1,  enacts,  "  that  no  dilatory  plea  shall  be  received 
m  any  court  of  record,  unless  the  party  offering  such  plea  do  by  affidavit  prove 
the  truth  thereof,  or  show  some  probable  matter  to  the  court  to  induce  them  to 
believe  that  the/act  of  such  dilatory  plea  it  true."  The  defendants  here  rely 
on  the  latter  alternative,  but  the  words  "  probable  matter/'  used  in  that  part 
of  the  clause,  were  held  by  the  court  in  Fearee  v.  Davy,  1  Kenyon's  Ken. 
364 ;  S.  C.  Sayer,  293,  to  have  reference  only  to  matters  of  record,  which  it 
might  be  necessary  to  show  to  the  court.  The  meaning  of  the  statute  was, 
that  wherever  an  affidavit  was  made  it  should  distinctly  verify  the  plea;  but 
that  where  the  plea  could  be  verified  by  the  production  of  any  record  within 
the  power  of  the  court,  there  probable  matter  of  verification  might  be  shown 
by  exhibiting  the  record. 

The  affidavit  is  insufficient  in  other  respects.  The  partnership  of  certain 
persons,  whose  names  are  given,  is  sworn  to,  but  it  is  nowhere  averred  that 
they  are  the  persons  mentioned  in  the  plea ;  for  any  thing  that  appears,  there 
may  be  another  firm  practising  at  Stockton,  the  partners  of  which  have  the 
same  names  as  those  mentioned  in  the  affidavit.  It  is  consistent  therefore  that 
the  affidavit  may  be  true,  and  yet  the  plea,  which  is  assumed  to  be  verified  by 
it,  may  be  false. 

Another  objection  is,  that  the  affidavit  only  extends  over  a  period  of  time 
commencing  in  1825,  and  ending  in  1829.  What  is  there  to  show  that  the 
cause  of  action  did  not  arise  after  1829?  In  fact  one  of  the  promises  in  the 
declaration  is  laid  in  1888. 

The  court  called  on  Temple  to  answer  the  last  point. 

S.  Temple  in  support  of  the  rule.  It  was  impossible  here  to  obtain  the 
usual  affidavit,  as  only  three  full  and  available  days  are  allowed  for  pleading  in 
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abatement,  and  the  defendants  live  at  a  distance  of  250  miles.  This  is  there- 
fore one  of  the  cases  in  whicji  probable  matter  was  meant  to  be  received. 
Pearce  v.  Davy  is  rather  an  authority  in  favour  of  the  defendants.  In  this 
case  it  was  contended  that  the  affidavit  was  insufficient,  as  it  did  not  state  that 
certain  nets  mentioned  in  it  were  the  same  as  those  mentioned  in  the  declara- 
tion ;  but  the  court  said,  that  notwithstanding  that,  they  would  have  con- 
sidered that  probable  matter  was  shown  if  the  affidavit  had  been  correct  in 
other  respects.  If  this  affidavit  be  held  insufficient,  it  will  be  impossible  that 
the  plea  in  abatement  can  ever  be  had  recourse  to  by  persons  living  at  a  great 
distance  from  town,  unless  the  agents  choose  to  commit  perjury,  because 
Pearce  v.  Davy,  establishes  that  the  affidavit  must  be  positive,  and  not  state 
anything  on  mere  belief;  and  how  could  any  agent, — indeed,  how  could  the 
defendant  himself,  have  sworn  positively  that  the  cause  arose  during  a  particular 
period,  for  how  can  he  go  beyond  mere  belief  as  to  what  the  cause  of  action  is 
at  all  ?  He  may  be  perfectly  ignorant  of  what  part  of  his  conduct  the  plain- 
tiff is  in  fact  suing  him  for,  and  at  the  most  can  only  form  a  conjecture.  He 
must  therefore  take  it  prima  facie  that  the  time  laid  in  the  declaration  is  the 
time  when  the  cause  of  action  arose,  and  if  so  the  affidavit  shows  that  the 
partnership  existed  at  that  time.  Besides,  if  the  plaintiff  intends  to  prove  a 
cause  of  action  at  some  other  time  when  the  partnership  did  not  exist,  he  will 
be  in  a  better  situation  by  this  plea,  because  he  may  take  issue  on  the  plea, 
and  the  defendants  will  have  deprived  themselves  of  any  defence,  (a) 

Den  man  C.  J. — I  think  that  upon  this  last  ground,  independently  of  the 
criticism  upon  the  affidavit,  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  Except  as  to  the  quantum. 


The  KINO  v.  The  Justices  of- SUSSEX.— p.  263. 

Tithes  for  which  compositions  have  been  entered  into  by  the  respective  occupiers,  may 
be  rated  in  the  hands  of  the  rector  in  one  entire  sum. 

Upon  the  refusal  of  the  rector  to  pay  such  rate,  the  justices  are  bound,  upon  the  appli- 
cation of  the  overseers,  to  issue  their  warrant  for  levying  it,  although  such  mode  of 
rating  be  Inconvenient  to  the  rector,  and  contrary  to  former  practice. 


CASES 

ARGUED  AND  DETERMINED 

IV  TOT 

COURT    OF    KING'S     BENCH, 

$oier   Cerm, 

IN  THE  FOURTH  YEAR  OP  THE  REIGN  OP  WILLIAM  IV.— 1884. 


HALL  v.  BOOTH.— p.  316. 

A  private  person  cannot  apprehend  another,  npon  a  suspicion  of  felony,  for  the  purpose 
of  taking  him  to  the  place  where  the  theft  was  committed,  in  order  to  ascertain 
whether  he  was  the  thief.  ' 

Trespass  for  assaulting,  seizing,  and  laying  hold  of  the  plaintiff,  and  forc- 
ing and  compelling  him  to  go  to  a  pawnbroker's  shop,  and  having  kept  and 
detained  him  there  for  a  long  time,  and  forced  and  compelled  him  to  go  to  a 
police  station-house,  and  searching  and  damaging  the  clothes  of  the  plaintiff, 
and  taking  away  from  him  divers  papers  belonging  to  him,  and  imprisoning 
him  and  detaining  him  in  prison,  without  reasonable  or  probable  cause. 

Pleas :  first,  the  general  issue ;  secondly,  a  justification  of  the  assaulting, 
&c.,  and  compelling  the  plaintiff  to  go  to  the  pawnbroker's  shop  and  there 
detaining  him ;  that  before  the  time  when,  Ac.,  a  certain  gun  had  been  and 
was  feloniously  stolen,  and  taken  and  carried  away  from  and  out  of  the  pos- 
session of  the  defendant,  by  some  person  or  persons  to  the  defendant  unknown ; 
and  afterwards  and  before  the  time  when,  Ac,  the  said  gun  or  fowling-piece 
was  discovered  in  the  pawn-broker's  shop,  and  to  have  been  there  pawned  by 
some  person  to  the  said  defendant  unknown ;  and  the  person  so  pawning  the 
same  had  afterwards  and  before  the  said  time,  when,  Ac ,  been  traced  to  a 
house  wherein  the  plaintiff  had  just  before  the  said  time,  when,  Ac.,  resided,  and 
that  the  said  person  who  had  so  pawned  the  said  gun  bore  a  strong  resemblance 
to  the  plaintiff;  and  the  plaintiff  just  before  the  time  when,  &c.,  in  the  decla- 
ration mentioned,  had  come  from  and  out  of  the  said  house,  where  the  said 
person  unknown  had  been  so  traced  to  as  aforesaid,  and  then  ran  off  with  great 
speed  from  the  said  house,  to  a  certain  public-house,  wherefore  he  the  defendant 
having  reasonable  and  probable  cause  for  inspecting ,  and  actually  suspecting, 
the  plaintiff  to  have  been  guilty  of  and  concerned  in  the  feloniously  stealing, 
taking,  and  carrying  away  of  the  said  gun,  did  at  the  time,  when,  Ac.,  in  the 
declaration  mentioned,  with  the  assistance  of  a  certain  policeman,  jointly  lay 
hands  on  the  said  plaintiff,  and  assaulted  him  the  plaintiff,  and  seized  and  laid 
hold  of  him,  in  order  to  carry  and  convey,  and  did  carry  and  convey  him  the 
plaintiff  to  the  said  pawnbroker's  shop  in  the  declaration  mentioned,  for  the 
purpose  of  ascertaining  if  the  plaintiff  was  the  person  who  had  pawned  the 
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gun  as  aforesaid,  and  there  kept  and  detained  the  plaintiff  for  a  reasonable 
time  in  that  behalf,  as  it  was  lawful  for  the  defendant  to  do  for  the  cause 
aforesaid,  using  no  unnecessary  violenoe,  and  doing  no  unnecessary  damage  to 
the  plaintiff  on  the  occasion  aforesaid. 

General  demurrer,  and  joinder. 

Gunning  in  support  of  the  demurrer.  The  plea  is  bad.  In  Selwyn's 
Nisi  Prius  (seventh  edition,  page  911)  it  is  said,  "  Where  a  private  person 
apprehends  another  on  suspicion  of  felony,  he  does  it  at  his  peril,  and  is  liable 
to  an  action,  unless  he  can  establish  in  proof  that  the  party  has  actually  been 
guilty  of  a  felony.  Proof  of  mere  suspioion  will  not  bar  the  action  f for  false 
imprisonment,)  although  it  may  be  given  in  evidence  in  mitigation  of  carnages. 
And  the  plea  justifying  an  arrest  by  a  private  person  on  suspicion  of  felony, 
must  show  the  circumstances  from  which  the  court  may  judge  whether  the 
suspicion  was  reasonable."  For  the  first  of  the  propositions,  it  is  true  that 
Mr.  Selwyn  cites  a  MS.  case  of  Adams  v.  Moore,  which  is  omitted  in  a  later 
edition  of  his  work ;  but  for  the  last  proposition  he  cites  the  case  of  Mure  v. 
Kaye,  4  Taunt.  34,  in  which  the  court  decided  to  that  effect  Here,  no 
reasonable  or  probable  cause  for  suspecting  the  plaintiff  to  have  stolen  the 
gun  is  stated  in  the  plea.  Whether  sufficient  cause  is  stated  on  the  plea  is  a 
question  for  the  court,  but  the  same  degree  of  evidence  is  necessary  to  bt 
stated  as  would  be  sufficient  to  satisfy  the  jury  at  nisi  prius.  All  the  mots 
necessary  to  show  that  there  was  reasonable  and  probable  cause  must  appear 
on  the  plea.  There  is  not  enough  stated  here  to  satisfy  a  jury.  It  does  not 
appear  when  the  party  was  traced  to  the  plaintiff's  house,  whether  before  or 
after  the  theft.  That  the  thief,  or  supposed  thief,  resembled  the  plaintafL 
and  that  the  plaintiff  came  out  of  the  house  to  which  the  supposed  thief  had 
been  traced,  and  ran  violently  from  such  house  to  a  public-house,  formed  no 
reasonable  and  probable  cause  for  apprehending  the  plaintiff  on  suspicion  of 
felony.  There  certainly  are  oases  which  show  that  a  constable  may  arrest  on 
suspicion,  where  no  felony  has  been  committed ;  but  the  circumstance  of  the 
defendant,  in  this  instance,  seizing  the  plaintiff  with  the  assistance  of  a  police- 
man, can  make  no  difference,  as  the  policeman  was  set  in  motion  by  the 
defendant ;  Hedges  v.  Chapman,  2  Bingh.  528.  [Oresswell.  I  do  not  rely 
on  the  presence  of  the  policeman.]  It  does  not  appear  that  the  defendant 
apprehended  the  plaintiff  for  any  purpose  for  which  he  was  justified  in  appre- 
hending him.  It  appears  to  have  been  for  the  purpose  of  ascertaining  whether 
the  plaintiff  was  the  person  who  had  stolen  the  gun. 

Oreuwell  contra.  This  objection  does  not  seem  to  be  ground  of  general 
demurrer.  |"Denmak  G.  J.  It  is  of  the  very  essence  of  the  defendant's 
justification.]  A  party  may  take  another  to  the  place  where  the  theft  was 
committed  in  order  to  inquire.  [Dsnman  G.  J.  You  may  go  to  inquire,  bat 
you  cannot  take  him.] 

Per  Curiam —  Leave  to  amend  upon  payment  of  costs. 


DOE  d.  DRAPER  v.  LAWLEY.— p.  331. 

In  ejectment  it  is  no  answer  to  a  prima  fade  title  from  20  years  possession,  that  such 
possession  was  in  continuation  of  that  of  a  sister  who  entered  by  abatement  into  the 
land  to  which  her  elder  brother  (whose  issue  is  alive)  was  entitled  as  heir,  and  who 
died  more  than  twenty  years  before  the  ejectment  was  brought. 

Ejectment  for  a  oottage  and  garden  in  Shropshire.  At  the  trial  before 
Patteson  J.,  at  the  last  Shrewsbury  Spring  assises!  the  following  frets 
appeared  :— 

The  premises  in  question  were  enjoyed  by  Abigail  Monk,  as  her  own 
property,  until  the  5th  April,  1795,  when  she  died,  leaving  several  children, 
of  whom  the  eldest  was  Edward  Monk,  whose  eldest  son,  William,  is  now 
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living.  Patience,  the  youngest  daughter  of  Abigail,  (having  married,  m 
1780,  William  Draper,)  after  the  death  of  her  mother  in  1795,  entered  and 
continued  in  possession  until  the  1st  September,  1805,  when  she  died,  leaving 
William  Draper  (the  lessor  of  the  plaintiff,)  her  eldest  son  and  heir  at  law. 
William  Draper,  the  father,  continued  in  possession,  and  married  Mary  Law 
ley,  who  resided  on  the  premises  with  her  husband  until  his  death,  in  the 
latter  part  of  1815,  and  afterwards  until  her  own  death.  Her  son  (the 
defendant)  then  entered,  whereupon  this  ejectment  was  commenced.  The 
defendant  set  up  the  title  of  William  Monk,  and  contended  that  the  possession 
of  Patience  from  1795  to  1805  could  not  be  considered  as  adverse  to  her  elder 
brother,(a)  and  that  the  possession  of  her  husband  from  1805  to  1815,  was  in 
the  nature  of  a  tenancy  by  curtesy,  and  being  derived  from  her,  would  be 
subject  to  the  same  defects  as  her  possession.  The  learned  judge,  however, 
considered  the  possession  as  adverse,  and  directed  the  jury  to  find  for  the 
plaintiff,  which  they  accordingly  did. 

Ludlow  Serjt.  now  moved  for  a  new  trial.  The  possession  of  Patience  was 
in  contemplation  of  law,  the  possession  of  her  brother.  The  right  of  the  elder 
brother  or  of  his  issue,  to  enter  upon  the  issue  of  Patience,  still  continues. 
In  Com.  Dig.  Abatement  (A.),  abatement  is  described,  and  then  it  is  said, 
"  If  the  younger  son  enter  before  the  eldest,  it  will  be  an  abatement ;  though 
if  he  afterwards  die  seised,  and  the  land  descend  to  his  issue,  the  descent  does 
not  take  away  the  entry  of  the  eldest  son,  because  it  shall  be  intended  that 
the  younger  son  entered  claiming  as  heir."  Chief  Baron  Comyns  refers  to 
Littleton,  sections  896  and  397.  In  the  former  it  is  said,  "  If  a  man  seised 
of  a  certain  land  in  fee,  have  issue  two  sons,  and  die  seised,  and  the  younger 
son  enters  by  abatement  into  the  land,  and  hath  issue,  and  dieth  seised 
thereof,  and  the  tenements  descend  to  his  issue,  and  the  issue  enter  into  the 
land,  in  this  case  the  eldest  son,  or  his  heir,  may  enter  by  the  law  upon  the 
issue  of  the  younger  son,  notwithstanding  the  descent;  because  when  the 
younger  son  abated  into  the  land  after  the  death  of  his  father,  before  any 
entry  made  by  the  eldest  son,  the  law  intends  that  he  entered  claiming  as 
heir  to  his  rather.  And  because  the  eldest  son  claims  by  the  same  title,  that 
is  to  say,  as  heir  to  his  father,  he  and  his  heirs  may  enter  upon  the  issue  of 
the  younger  son,  notwithstanding  the  descent,  &c.,  because  they  claim  by  the 
same  title."  To  this  passage  there  is  the  following  note  by  Mr.  Hargrove : 
"  When  a  younger  brother  enters  in  this  case,  he  does  not  enter  to  get  a 
possession  distinct  from  that  of  the  elder  brother,  but  to  preserve  the  posses- 
sion in  the  family,  that  nobody  else  abates;  Gilb.  Ten.  28."  And  Lord 
Coke,  in  commenting  upon  the  896th  section  of  Littleton,  observes,  that 
11  assisa  mortis  antecessor*  non  tenet  inter  conjunctas  persona*  stent  fratres  et 
torores,  &o.,  for  they  are  privies  in  blood,  but  it  lieth  against  strangers.,0 
This  is  because  the  right  of  entry  is  not  taken  away.  Such  an  entry  by  a 
sister  or  younger  brother  as  would  amount  to  a  disseisin,  if  made  by  a  stranger, 
does  not  affect  the  entry  of  the  elder  brother.  The  onus  with  respect  to  the 
character  of  the  possession  lay  upon  the  plaintiff;  and  though  it  was  open  to 
him  to  show  anything  against  the  presumption,  by  evidenoe  that  the  possession 
was  adverse,  unless  that  were  shown,  the  presumption  favours  the  title  of  the 
elder  brother.  The  adverse  possession  in  this  case  could  only  date  from  the 
death  of  William  Draper  in  1815,  and  the  ejectment  was  brought  in  1888. 
Draper  occupied  20  years,  but  partly  during  the  coverture,  and  partly  in 
continuation  of  his  wife's  actual  possession.  [Parks  J.  There  has  been  20 
years  adverse  possession.    The  husband  occupied  for  some  years  after  the 

(a)  Bat  now  by  8  &  4  Will.  4,  e.  27,  it  is  enacted  (sect  18,)  "that  where  a  younger 
brother  or  other  relative  of  the  person  entitled  as  heir  to  the  possession,  or  receipt  of 
the  profits,  of  any  land,  or  to  the  receipt  of  any  rent,  Bhall  enter  into  the  possession  or 
receipt  thereof,  snoh  possession  or  receipt  shall  not  be  deemed  to  be  the  possession  or 
receipt  of  or  by  the  person  entitled  as  heir. 
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death  of  Patience,  and  died  in  1815,  and  since  that  time  others  have  taken 
from  him.] 

Lord  Denman  C.  J. — I  see  no  ground  for  disturbing  the  verdict  on  the 
ground  of  the  mere  relation  of  brother  and  sister.  The  onus  of  explaining  the 
character  of  the  possession  lies  upon  the  party  against  whom  the  presumption 
from  possession  arises. 

Littledale  J. — I  entirely  concur. 

Parke  J. — There  is  a  very  good  prima  facie  title  from  twenty  years  posses- 
sion, and  nothing  to  answer  it. 

Patteson  J. — There  was  no  evidence  of  any  interference  on  the  part  of 
the  brother.  The  mere  relationship  I  cannot  think  a  sufficient  answer  to  the 
plaintiff's  prima  fade  title.  Rule  refused. 


BOOTH  and  Others  v.  JACOBS  and  Another.— p.  351. 

A  letter  written  by  the  drawer  to  the  holder  of  a  bill,  six  days  after  the  day  on  which 
the  drawer  should  have  received  notice  of  the  dishonour,  and  containing  ambiguous 
expressions  respecting  the  non-payment  of  the  bill,  was  held  to  be  properly  left  to  the 
jury  as  evidence,  from  which  they  might  or  might  not  infer  that  notice  had  been  given 
on  the  proper  day. 

Assumpsit.  The  first  count  of  the  declaration  was  upon  a  bill  of  exchange, 
drawn  1st  September,  1832,  by  the  defendants,  on  one  Fenton,  for  49£ 18*. 
fid.,  at  three  months  after  date,  and  indorsed  by  the  defendants  to  the  plain- 
tiffs, and  unpaid.  The  second  count  was  on  a  bill  at  three  months,  drawn  1st 
September,  1832,  on  one  Phillips,  for  48/.  16*.  fid.,  and  indorsed  to  the  plain- 
tiffs, and  unpaid.  Plea :  non  assumpsit.  At  the  trial  before  Denman  C.  J., 
at  the  sittings  after  last  Hilary  term,  it  appeared  that  the  bills  had  become 
due  on  the  4th  December,  1832,  and  were  dishonoured.  No  direct  evidence  of 
notice  to  the  drawer  was  given,  but  the  following  letter,  written  by  the  defend- 
ants to  the  plaintiffs,  who  reside  at  Deptford,  near  Sunderland,  Durham,  was 
given  in  evidence. 

"  London,  December  10th,  1832. 

"  Gentlemen, — Your  letter  this  day  came  to  hand.  We  were  rather  sur- 
prised at  the  latter  part  of  your  letter,  wherein  you  state  that  you  would  take 
proceedings  against  us.  We  fully  expected  that  Phillips's  bill  would  have 
neen  paid.  It  will  be  impossible  for  me  to  go  out  of  town  to  settle  our  accounts 
till  after  Christmas,  when  we  will  remit  you  some  cash.  Trade  is  at  a  stand- 
still in  London  at  present.  We  have  been  doing  very  little  business  for  these 
last  three  weeks,  as  we  are  determined  not  to  give  any  more  credit,  having  had 
such  severe  losses  lately.  We  have  taken  up  100/.  of  return  bills  of  Mr.  Fen* 
ton's,  besides  other  bills  on  other  shops,  which  were  returned,  which  make  as 
short  of  cash  at  this  present  time.  I  have  called  this  day  on  Mr.  Phillips 
about  his  bill.  He  was  not  at  home.  I  shall  call  again  to-morrow.  Ton  may 
make  yourself  very  easy  about  what  we  owe  you.  I  will  write  to  you  again 
in  a  day  or  two.     Law  expenses  do  neither  party  any  good. 

"  We  remain,  &c.  Henry  Jacobs  &  Son." 

There  was  no  question,  except  as  to  the  notice  of  dishonour.  The  Lord  Chief 
Justice  left  it  to  the  jury  to  say,  whether  they  could  infer  from  the  defendants1 
letter,  that  notice  had  been  sent  by  the  plaintiffs  on  the  fifth  of  the  month,  and 
directed  them  to  find  for  the  plaintiff,  if  they  thought  that  such  notice  had 
been  given,  otherwise  for  the  defendant.  The  jury  returned  a  verdict  for  the 
plaintiffs ;  and  his  lordship  gave  the  defendants  leave  to  move  the  court  to 
enter  a  nonsuit,  if  they  should  think  that  there  was  no  evidence  to  go  to  the 
jury  of  due  notice  of  the  dishonour  of  the  bills. 

Hutchinson  now  moved  accordingly.  The  letter  was  not  evidence  to  go  to 
the  jury.    It  was  for  the  court  to  say,  whether  notice  of  dishonour  could  be 
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inferred  from  it.  It  cannot  be  collected  from  the  letter  that  dne  notice  had 
been  given  of  the  dishonour  of  the  bills,  especially  of  that  on  Fenton.  Though 
it  should  be  considered  to  be  an  answer  to  a  letter  giving  notice  of  the  dis- 
honour of  either  or  of  both  the  bills,  it  cannot  be  inferred  that  the  notice  was 
given  in  proper  time,  so  as  to  be  dne  notice;  for  the  letter  is  dated  six  days 
after  the  bill  became  due,  and  purports  to  be  in  answer  to  a  letter  from  the 
plaintiffs,  which  had  that  day  come  to  hand. 

Littledale  J.— -It  seem s  to  me  that  there  was  quite  sufficient  evidence  to 
eo  to  the  jury.  Whether  the  defendants  had  notice  at  the  proper  time  may 
be  doubtful,  as  several  days  elapsed  between  the  time  when  the  defendants 
ought  to  have  had  notice,  and  the  date  of  their  letter.  The  defendants  clearly 
admit  that  they  had  received  some  letter  apprising  them  of  the  dishonour  of  a 
bill  or  bills,  and  calling  upon  them  to  pay  the  amount.  The  evidence  seems 
to  be  quite  sufficient  with  regard  to  Phillips's  bill.  With  regard  to  Fenton's 
bill,  it  appears  to  me  more  doubtful  whether  there  was  sufficient  evidence ; 
but  there  was  evidence  for  the  jury,  and  I  see  no  reason  to  be  dissatisfied  with 
their  finding. 

Parke  J. — I  am  of  the  same  opinion.  The  letter  was  evidence  of  notice 
of  the  dishonour  of  both  bills.  It  is  quite  elear  that  the  defendant  had  received 
a  letter  which  had  referred  to  Phillips's  bill.  Tho  case  is  different  with  regard 
to  Fenton's  bill ;  but  as  the  beginning  of  the  defendants'  letter,  in  which  they 
say,  "  We  fully  expected  that  Phillips's  bill  would  have  been  paid,"  indicates 
that  the  letter  received  by  them  referred  to  more  than  that  one  bill,  and  as  in 
the  latter  part  mention  is  made  of  their  having  taken  up  bills  of  Fenton,  I 
thing  there  was  sufficient  evidence  to  go  to  the  jury. 

Patteson  J. — I  think  it  quite  clear  that  the  letter  refers  to  both  bills. 
The  defendants  say  that  they  expected  Phillips's  bill  would  have  been  paid ; 
and  with  regard  to  Fenton's  bill,  they  say  in  effect,  that  they  did  not  suppose 
that  Fenton  s  bill  would  be  paid,  because  they  had  already  had  to  take  up 
return  bills  of  his. 

Lord  Denman  C.  J. — I  was  bound  to  submit  the  question  to  the  jury, 
and  I  think  they  were  right  in  their  finding.  At  the  same  time  I  must  say, 
that  I  should  not  have  regretted  a  contrary  finding.  It  is  a  slovenly  way  of 
doing  business,  to  leave  to  inference  that  of  which  direct  proof  may  easily 
be  had.  Rule  refused. 


BUSHBY  v.  FISHER.— p.  381. 

Where  a  tenant  who  is  shortly  about  to  quit  his  farm,  advertises  for  sale  by  auction  his 
stock,  &c.  upon  the  farm,  his  payment  of  rent  already  due  and  to  be  dne  at  the  expi- 
ration of  his  tenancy  to  his  landlord,  who  has  notice  of  the  intended  sale,  does  not 
raise  an  implied  promise  on  the  part  of  the  landlord  not  to  interfere  with  or  prevent 
the  sale,  or  the  removal  of  the  property. 

Assumpsit  by  the  off-going  tenant  against  his  landlord.  The  first  count 
was  for  the  value  of  grass  seeds  sown,  and  lime  and  manure  spread  upon  the 
farm  by  the  plaintiff.  The  second  count  was  for  grass  seeds  sown  and  fallows 
performed.  The  third  count  was  for  grass  seeds  sown,  and  for  lime  spread  on 
the  land.  The  fourth  count  was  as  follows :  and  whereas  the  plaintiff,  before 
and  at  the  time  of  the  making  of  the  promise  and  undertaking  hereinafter  next 
mentioned,  held  a  certain  farm  as  tenant  thereof  to  the  defendant,  which  farm 
the  plaintiff  was  about  shortly  after  to  give  up  the  possession  of  to  the 
defendant,  and  had  advertised  for  sale  by  public  auction  the  stock,  goods  and 
chattels  of  him  the  plaintiff,  then  being  upon  the  said  farm,  of  which  the 
defendant  afterwards,  to  wit,  on,  &o.,  had  notice ;  and  thereupon  in  considera- 
tion that  the  plaintiff  had  then  and  there  paid  to  the  defendant  all  the  rent 
due  and  to  become  due  up  to  the  time  when  the  tenancy  of  the  plaintiff  in  his 
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said  farm  would  expire,  the  defendant  undertook,  &o.,  that  he  the  defendant, 
as  landlord  of  the  said  farm,  would  not  interfere  with  or  prevent  his  said 
intended  sale  of  his  said  stock,  goods  and  chattels,  in  and  upon  the  said  farm, 
or  the  removal  thereof  from  the  said  farm,  but  would  permit  and  suffer  the 
plaintiff,  or  the  respective  persons  that  might  become  the  purchasers  thereof, 
quietly  to  remove  the  same  from  the  said  farm.  And  the  plaintiff  avers,  that 
the  plaintiff  offered  for  sale,  by  public  auotion,  his  said  stock,  goods  and 
chattels,  then  being  in  and  upon  his  said  farm ;  and  that  the  defendant,  whilst 
the  said  sale  was  going  on,  gave  notice  to  the  persons  attending  such  sale,  that 
he  the  defendant,  as  landlord  of  the  said  farm,  would  not  permit  or  suffer  the 
purchasers  of  goods  at  such  sale  to  remove  them  from  the  said  farm,  contrary 
to  the  said  promise,  Ac.,  whereby  divers  persons  that  were  attending  the  said 
sale,  intending  to  become  purchasers  of  the  goods  of  the  plaintiff,  were  him* 
dered  and  prevented  from  bidding,  as  they  otherwise  would  nave  done,  and  the 
plaintiff  thereby  not  only  lost  a  large  sum  of  money,  to  wit,  200?.,  which  he 
otherwise  would  have  received  from  the  proceeds  of  such  sale,  but  was  also  in 
consequence  thereof  greatly  prejudiced  in  his  trade  and  business  of  a  maltster, 
which  he  then  and  there  carried  on,  and  divers  persons  who  had  before  then 
given  credit  to  him  the  plaintiff  in  such  his  trade  and  business,  did,  in  conse- 
quence of  the  defendant's  interfering  to  prevent  the  sale  as  aforesaid,  refuse 
any  longer  to  trust  the  plaintiff,  to  wit,  at,  &o. 

At  the  trial  before  Alderson  J.,  at  the  Carlisle  spring  assises  in  1834,  no 
actual  promise  to  the  effect  of  that  alleged  in  the  fourth  count  of  the  declara- 
tion having  been  proved,  though  the  other  material  facts  alleged  in  the  count 
were  shown  to  have  occurred,  the  learned  judge  told  the  jury  that  he  was  of 
opinion  that  the  loss  occasioned  to  the  plaintiff  by  the  interference  of  the 
defendant  at  the  sale,  could  not  be  recovered  on  the  fourth  count.  A  verdict 
was  found  for  the  plaintiff  for  the  lime  spread  by  him  for  30/.,  and  the  damage 
occasioned  by  the  hindrance  of  the  sale  was  estimated  by  the  jury  at  452. 
The  learned  judge  gave  the  plaintiff  leave  to  move  to  increase  the  damages 
to  75/. 

Blackburne  now  moved  accordingly.  The  plaintiff  was  entitled  to  recover 
the  damages  occasioned  by  the  hindrance  of  the  sale.  [Parke  J.  No  such 
promise  as  is  alleged  in  the  fourth  count  arises  by  implication  from  the  pay- 
ment of  rent  due.]  Although  the  mere  payment  of  rent  when  due  might  not 
raise  the  promise  stated  in  the  fourth  oount,  yet  a  payment  of  rent  before  it 
was  due  was  a  sufficient  consideration  from  which  to  imply  such  a  promise. 

By  the  Court —  Rule  refused. 


PLIMMER  v.  SELLS.— p.  422. 

It  is  competent  to  a  jury  to  infer  agency  in  a  wife,  to  aooept  a  notice  with  respect  to  a 
particular  transaction  in  her  husband's  trade,  from  the  circumstance  of  her  being  seen 
twice  in  his  counting-house,  appearing  to  conduct  his  business  with  reference  to 
the  transaction  in  question,  and  on  one  of  these  occasions  giving  directions  to  the 
foreman. 

Case  for  negligence  against  the  bailee  of  a  gig,  with  a  count  in  trover.  At 
the  trial  before  Lord  Denman  C.  J.,  at  the  London  sittings  after  Easter 
term,  1832,  evidence  to  the  following  effect  was  given  :— 

One  Whelpdale,  the  builder  of  the  gig,  had  sent  it  by  a  labourer  to  the  care 
of  the  defendant,  who  was  a  livery  stable-keeper ;  and  whilst  it  was  standing 
on  the  defendant's  premises,  had  sold  it  to  the  plaintiff  for  85/.  After  the 
sale,  Whelpdale  went  to  the  defendant's  premises  for  the  purpose  of  directing 
a  transfer  of  the  gig,  in  pursuance  of  the  sale.  The  defendant  was  from  home, 
but  his  wife  was  in  his  counting-house,  and  upon  being  applied  to  by  Whelp- 
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dale,  ordered  the  gig  to  be  brought  oat,  which  was  accordingly  done  by  the 
defendant's  foreman,  who  was  in  the  yard.  Whelpdale  then  directed  Mrs. 
Sells  to  transfer  the  gig  from  his  name  into  that  of  the  plaintiff's,  and  Mrs. 
Sells  then  wrote  something  in  the  counting-house.  It  was  then  agreed  between 
Mrs.  Sells  and  the  plaintiff  that  2«.  6d.  a  week  should  be  charged  for  the  stand- 
ing of  the  gig.  Immediately  before  the  action  was  commenced,  the  clerk  to  the 
plaintiff's  attorney  and  the  plaintiff  went  to  demand  the  gig,  and  found  Mrs. 
Sells  in  the  counting-house,  writing  in  the  books  of  account,  her  husband  being 
from  home.  The  clerk  told  her  that  he  was  come  for  the  gig,  and  he  described 
it  as  a  gig  left  there  by  Whelpdale.  Mrs.  Sells  said  she  well  remembered  it j 
and  upon  being  asked  to  refer  to  the  books  of  account,  she  did  so.  No  entry 
of  the  transfer  being  found,  she  said  she  must  have  written  the  transfer  on  a 
piece  of  paper.  She  stated  that  the  gig  had  been  fetched  away  by  the  man 
who  had  brought  it,  and  this  was  confirmed  by  one  of  the  men  in  the  yard 
whom  she  called  for  the  purpose.  There  was  no  evidence  of  the  wife's  acting 
for  her  husband  in  any  other  instance.  The  defendant  not  being  able  to 
deliver  the  gig  to  the  plaintiff,  the  present  action  was  brought.  It  was  objected 
that  what  Mrs.  Sells  said  or  did  was  not  evidence  against  the  defendant,  so 
as  to  charge  him  with  notice  of  the  transfer,  without  other  proof  that  she  was 
his  agent ;  but  the  Lord  Chief  Justice  received  the  evidence,  and  told  the  jury 
that  he  thought  that  the  circumstances  showed  that  the  wife  was  acting  for 
her  husband,  and  that  if  they  were  satisfied  that  such  was  the  fact,  they  ought 
to  .find  for  the  plaintiff,  the  jury  found  a  verdict  for  the  plaintiff,  damages  35J. 
In  the  following  Trinity  term,  Campbell  S.  G.y  pursuant  to  leave  given  at  the 
trial,  moved  for  a  rule  nisi  for  a  nonsuit,  or  a  new  trial,  which  was  granted. 

Piatt  showed  cause,  and  contended  that  the  circumstances  of  the  wife's  being 
in  the  defendant's  counting-house  in  his  absence,  acting  for  him,  and  being 
obeyed  by  his  foreman,  were,  without  evidence  of  a  direct  authority,  or  of  her 
having  acted  as  her  husband's  agent  in  other  instances,  sufficient  evidence  of 
agency  to  go  to  the  jury. 

Campbell  A.  G.,  and  F.  KeUey,  contra,  contended  that  the  act  of  the  wife 
was  not  evidence  against  her  husband  without  proof  of  general  agency;  that  it 
was  an  established  rule  that  an  authority  is  not  to  be  inferred  from  the  inter- 
ference of  the  alleged  agent  in  the  very  transaction  in  respect  of  which  an 
agency  is  contended  for ;  and  that  in  this  case  the  circumstance  of  the  wife's 
being  found,  appearing  to  transact  business,  in  her  husband's  counting-house, 
was  not  a  fact  to  go  to  the  jury  as  evidence  of  authority. 

Lord  Denman  C.  J. — I  think  there  was  very  proper  evidence  to  go  to  the 
jury.  A  very  large  portion  of  the  business  of  tradesmen  is  transacted  by  their 
wives.  The  wife,  in  this  instance,  is  found  on  the  premises,  and  is  seen  on 
one  or  two  occasions  apparently  transacting  the  business  of  the  husband.  It 
is  not  unreasonable  to  say  that  the  husband  must  have  known  what  was  going 
forward.  The  foreman  was  on  one  occasion  present,  and  obeyed  the  directions 
of  the  wife.  It  appears  to  me,  from  the  nature  of  things,  to  be  strong  evidence ; 
stronger  than,  I  believe,  it  appears  to  the  rest  of  the  court  to  be. 

Littlsdals  J. — I  think  there  was  evidence  to  go  to  the  jury,  but  that  it 
was  slight. 

Pa&kb  J. — This  is  not  a  special  contract  made  by  the  wife,  but  she  simply 
receives  a  communication.  There  was  evidence  that  she  had  authority  from 
her  husband  to  some  extent.  Her  being  in  the  oounting-house,  and  writing 
there,  is  an  appearing  to  transact  her  husband's  business.  It  is  a  slight  cir- 
cumstance; but  the  question  is,  whether  it  is  any  evidence  at  all  for  the  jury. 

Patteson  J. — I  am  not  prepared  to  go  the  length  of  saying  that  the  wife 
was  the  agent  of  the  husband  for  the  making  of  a  contract  in  respect  of  the 
gig.  She  was,  however,  her  husband's  agent  for  the  purpose  of  receiving  com- 
munications respecting  the  business,  and  therefore  his  agent  for  the  purpose 
of  this  action.  Rule  discharged. 
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Ex  parte  KING.— p.  437. 

A  court  has  no  power  to  order  the  bill  of  an  attorney  to  be  taxed,  unless  it  appear  that 
some  part  of  the  business  was  done  in  the  oourt  to  which  application  for  the  order  is 
made. 

Hindmarch  had  obtained  a  rule,  calling  upon  Messrs.  Joseph  Allen  Hig- 
gins  and  Robert  Higgins,  and  Messrs.  Matthew  Elgie  and  Thomas  Elgie,  to 
show  cause  why  their  severalb  ills  of  costs  against  William  King,  delivered  to 
and  paid  by  Messrs.  Bedford  and  Tidcock,  his  attorneys,  according  to  their 
undertaking,  should  not  be  referred  to  the  master  to  be  taxed.  Messrs. 
Higgins  and  Messrs.  Elgie,  who  were  attorneys,  had  respectively  been 
employed  by  King  to  effect  some  mortgages  on  his  property,  and  for  this 
business  became  indebted  to  them.  In  each  of  the  bills  of  costs  there  was  a 
charge  "  for  preparing  and  ingrossing  a  warrant  of  attorney  as  a  collateral 
security,"  but  it  did  not  appear  either  from  the  bills  of  costs  or  from  the  affida- 
vits filed  in  support  of  the  rule,  in  what  court  the  warrant  authorised  the 
entering  up  judgment.  Messrs.  Bedford  and  Tidcock  were  subsequently 
employed  by  King  as  his  attorneys,  and  in  that  capacity  gave  Messrs.  Higgins 
and  Messrs.  Elgie  an  undertaking  to  pay  these  bills.  An  action  having  com- 
menced upon  this  undertaking  the  amount  of  the  bills  was  paid.  King  then 
obtained  the  above  rule  nisi,  against  which 

Watson  now  showed  cause.  The  charge  for  preparing  the  warrant  of  attor- 
ney is  not  a  taxable  item.  But  there  is  a  preliminary  objection  which  will 
dispose  of  the  case.  It  does  not  appear  that  this  was  a  warrant  of  attorney  to 
confess  judgment,  still  less  that  it  was  a  warrant  of  attorney  to  confess  judg- 
ment in  this  court.  It  may  not  be  taxable  in  this  court,  for  the  statute  2  Q-. 
2,  c.  23,  s.  23,  says,  that  the  bill  shall  be  taxed  in  the  court  where  the 
majority  of  the  business  has  been  done.  Assuming  that  the  court  will  exer- 
cise a  discretionary  power  of  ordering  the  bill  to  be  taxed,  it  does  not  appear 
that  the  parties  against  whom  the  application  is  made  are  attorneys  of  this 
court.     He  was  stopped  by  the  court. 

Hindmarch  in  support  of  the  rule.  The  item  is  clearly  taxable,  and  this 
court  may  therefore  order  the  whole  bill  to  be  taxed  by  the  master.  [Little- 
dale  J.  The  court  has  no  general  power  to  order  a  bill  to  be  taxed,  and  this 
has  been  frequently  decided.} 

Lord  Denman  C.  J. — The  warrant  of  attorney  should  have  been  brought 
before  the  court. 

By  the  Court.  Rule  discharged,  (a) 

See  Dagley  v.  Kentish,  2  Barn.  &  Adol.  411 ;  Wilson  v.  Gutteridge,  4  Dowl.  & 
86;  3  Barn.  &  CresBW.  158;  see  also  Tidd's  Practice,  vol.  i.  p.  882,  9th  edition. 


EyL7 


The  KING  v.  HOWSE  and  THOMPSON.— p.  462. 

Where  error  is  brought  on  a  conviction  of  felony,  and  after  a  four  day  rule  has  been 
obtained  and  served  on  the  attorney-general  and  prosecutor,  there  is  no  joinder  in 
error,  the  party  convicted  is  entitled  to  be  discharged  out  of  custody. 

So  in  error  upon  a  conviction  for  a  misdemeanor. 


BIGGS  v.  CLAY.— p.  464. 

is  arrest  on  a  charge  of  felony, 
nee  the  whole  of  the  proceedings 

Case  for  maliciously  causing  the  plaintiff  to  be  arrested  on  a  charge  of 


In  an  action  for  a  malicious  arrest  on  a  charge  of  felony,  it  is  not  necessary  for  the 
plaintiff  to  give  in  evidence  the  whole  of  the  proceedings  before  the  magistrates. 
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felony  without  probable  cause.  Plea :  the  general  issue.  At  the  trial  before 
Oa8£L£S  J.,  at  the  last  assizes  for  the  county  of  Essex,  it  appeared  that  in 
the  early  part  of  last  year  a  fire  had  taken  place  near  Colchester,  by  which  the 
defendant's  honse  was  consumed.  The  defendant  applied  to  the  magistrates 
for  a  warrant  against  the  plaintiff,  who  had  been  engaged  in  carrying  away 
materials  after  the  fire,  charging  him  with  stealing  a  pnmp  handle.  The 
defendant  obtained  a  warrant  to  apprehend  the  plaintiff,  and  to  search  his 
house.  Under  this  warrant  the  defendant  searched  the  plaintiff's  house, 
where  he  found  the  pump  handle,  the  plaintiff's  wife  and  son  being  at  the 
time  upon  the  premises.  Before  the  constables  and  the  defendant  had  left  the 
house  the  plaintiff  returned  to  it,  on  which  he  was  immediately  taken  into  cus- 
tody, and  Drought  before  the  magistrates,  who,  after  hearing  the  statements 
and  evidence  of  the  parties,  discharged  him.  •  No  evidence  of  what  occurred 
before  the  magistrates  previous  to  the  discharge  was  given.  The  defendant's 
eounsel  contended  at  the  trial  that  it  was  incumbent  on  the  plaintiff  to  prove 
all  that  occurred  before  the  magistrates ;  that  it  was  not  sufficient  to  show  the 
arrest  and  discharge.  The  learned  judge  was  of  opinion  that  it  was  not  neces- 
sary to  prove  all  that  occurred,  and  a  verdict  was  found  for  the  plaintiff. 

Piatt  now  moved  for  a  new  trial,  on  the  ground  that  it  was  necessary  to 
prove  all  the  proceedings  before  the  magistrates. 

By  the  Court — We  think  it  is  not  necessary.  Rule  refused. 


BRICE  v.  WILSON.(a)— p.  512. 

An  executor,  who  gives  no  orders  for  the  funeral  of  his  testator,  is  liable  only  to  the 
extent  of  the  expenses  of  a  funeral  suitable  to  the  rank  and  circumstances  of  the 
testator. 

And  it  seems  that  he  is  not  liable  at  all  where  the  funeral  is  ordered  by  another  person, 
to  whom  the  undertaker  gives  credit 

A  testator's  widow  ordered  an  extravagant  funeral,  without  the  knowledge  of  the  exe- 
cutor, who,  however,  was  present  at  the  funeral,  and  did  not  object  to  it  as  extrava- 
gant The  undertaker,  in  his  bill,  charged  the  widow,  but  subsequently  applied  for 
payment  to  the  executor,  who  promised  to  pay.  An  action  was  brought  against  the 
executor  in  his  own  right,  in  which  he  suffered  judgment  by  default :  Held,  that  the 
defendant  was  liable  to  the  whole  amount  of  the  reasonable  charges  for  the  funeral 
as  ordered  by  the  widow. 

Assumpsit  for  goods  sold  and  delivered,  and  for  work,  labour  and  attend- 
ance by  the  plaintiff,  as  an  undertaker  of  funerals,  done,  performed  and 
bestowed  by  the  plaintiff  and  his  servants  about  the  funerals  of  certain  per- 
sons, (6)  deceased,  at  the  request  of  the  defendant,  and  for  divers  horses, 
coaches,  hearses,  &c.,  used  in  conducting  the  funerals  by  the  plaintiff  for  the 
defendant,  at  his  request,  and  for  divers  fees  and  sums  of  money  paid  by  the 
plaintiff  in  respect  thereof  for  the  defendant,  and  at  his  request. 

Tbe  defendant  suffered  judgment  by  default ;  and  upon  the  execution  of  a 
writ  of  inquiry  before  the  under-sheriff  of  Middlesex,  on  the  20th  of  last 
December,  the  jury  assessed  the  damages  at  52/.  4s.  Id. 

Butt,  in  the  early  part  of  this  term,  obtained  a  rule  to  show  cause  why  the 
inquisition  taken  upon  the  execution  of  the  writ  of  inquiry  should  not  be  set 
aside,  and  a  new  writ  of  inquiry  issued  and  executed,  upon  an  affidavit  which 
stated  as  follows : 

This  action  was  brought  against  the  defendant,  who  is  executor  of  David 
Windsor,  deceased,  in  his  individual  capacity,  to  recover  the  amount  of  the 

(a)  This  ease  was  decided  in  last  Hilary  term. 

(6)  The  particulars  of  the  plaintiff's  demand  contained  charges  for  the  funeral  of  a 
child,  in  addition  to  those  made  for  the  funeral  of  Mr.  Windsor.  At  the  trial,  however, 
the  olaim  against  the  defendant  in  respect  of  the  funeral  of  the  child,  seems  to  have  been 
abandoned. 
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plaintiff* 8  charges  for  the  funeral  of  the  said  David  Windsor,  a  farmer,  who, 
in  January,  1833,  died  insolvent.  The  defendant  attended  the  funeral  as  a 
mourner,  not  having  previously  given  any  ordera  for  it,  nor  being  at  all 
acquainted  beforehand  with  the  arrangements  that  had  been  made,  from  the 
notes  of  the  under-sheriff,  which  the  affidavit  verified,  it  appeared  that  the 
evidence  given  upon  the  execution  of  the  writ  of  inquiry  was  to  the  following 
effect: 

The  plaintiff  received  orders  for  conducting  the  funeral  from  Mrs.  Windsor, 
the  widow  of  the  deceased,  through  her  brother,  Mr.  Mills,  to  whom  also, 
about  a  month  after  the  funeral,  the  plaintiff  delivered  the  bill,  charging  Mrs. 
Windsor  as  the  debtor.  Orders  for  funerals  are  rarely  given  to  the  under- 
taker by  the  executor,  but  generally  by  some  member  of  the  family  or  by  the 
nurse.  It  was  unexpectedly  discovered  after  the  funeral  that  the  testator  had 
died  insolvent,  and  a  meeting  of  creditors  took  place.  The  funeral  was  eon* 
sidered  by  the  witnesses  an  extravagant  one  for  a  person  of  the  testator's  rank 
and  circumstances,  but  the  charges,  which  altogether  amounted  to  522.  4s.  7<f\, 
were  fair.  The  defendant,  upon  attending  the  funeral  as  a  mourner,  was  fur- 
nished with  gloves  and  a  hat-band,  in  the  same  manner  as  the  rest  of  the 
mourners,  and  did  not  appear  to  have  then  objected  to  the  expensivenees  of 
the  funeral.  The  defendant,  at  a  time  subsequent  to  the  delivery  of  the  bill 
to  Mills,  said  to  the  plaintiff's  sister,  who  assisted  him  in  conducting  his  busi- 
ness, that  he  was  glad  the  plaintiff  had  not  been  at  the  meeting  of  creditors, 
and  that  he  would  pay  the  bill  soon.  Two  letters,  the  one  written  by  the 
defendant,  and  the  other  by  Mr.  Watson,  his  attorney,  and  both  addressed  to 
the  plaintiff,  were  put  in  and  read.     The  first  was  as  follows : 

"London,  13th  May,  1833. 

"Dear  Sir,— In  reply  to  yours  of  the  10th  instant,  I  am  sorry  that  at  pre- 
sent it  is  not  in  my  power  to  place  at  your  disposal  the  sum  total  of  your 
account.  I  would  have  (according  to  promise)  transmitted  you  25*.  on 
account ;  but  as  it  is  in  contemplation  to  liquidate  the  whole  of  the  funeral 
charges  in  the  early  part  of  July  next,  I  prefer  waiting  till  that  time  to  the 
payment  of  any  part  by  instalments.  Consequently  I  sincerely  trust  that  this 
arrangement  will  not  inoonvenience  you,  being  an  arrangement  more  congenial 
to  my  feelings  than  paying  on  account.  I  hope  to  see  you  at  Hemel  Hemp- 
sted.  I  am,  &o., 

John  Wilson." 

The  second  was  as  follows : 

"Gerard  Street,  29th  June,  1833. 
Be  Windsor,  deceased. 

"Sir, — In  answer  to  yours  of  the  25th  inst.,  I  beg  to  inform  you, that 
although  you  may  rest  perfectly  satisfied  that  you  will  be  paid,  yet  from  the 
state  of  Mr.  Windsor's  affairs,  we  shall  not  have  funds  in  hand  until  the  end 
of  July  or  beginning  of  August,  when  your  claim  shall  be  immediately 
satisfied.  I  am,  &o., 

John  Watson." 

The  defendant's  counsel  contended  before  the  under-sheriff,  that  the  defen- 
dant (not  bavins  ordered  the  funeral)  was  only  liable  to  such  an  amount  as 
was  reasonable  tor  a  person  in  the  testator's  station  in  life,  and  whioh  he,  the 
defendant,  would  be  entitled  to  charge  against  the  specialty  and  other  creditors 
of  the  estate.  But  the  under-sheriff  told  the  jury  that  the  defendant  was 
liable  to  all  the  expenses  of  the  funeral,  and  directed  them  to  find  for  the 
whole  amount  claimed  in  respect  of  the  testator's  funeral,  if  they  thought  the 
charges  reasonable.  The  jury  returned  a  verdict  for  the  plaintiff,  damages  62£ 
4«.  7<*. 

Against  the  above  rule  nisi,  cause  was  shown  in  the  course  of  the  same 
term,  in  the  Bail  Court,(a)  before  Patteson  J.,  by 

(a)  The  editors  were  favored  with  notes  of  the  arguments  by  the  oounsel  in  the  cut 
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Charles  Turner  for  the  plaintiff.  The  defendant,  by  suffering  judgment  to 
go  by  default,  has  admitted  the  cause  of  action.  If  a  defendant  suffers  judg- 
ment by  default  in  an  action  upon  a  bill  of  exchange,  the  bill  is  admitted,  and 
upon  the  execution  of  a  writ  of  Inquiry,  the  only  purpose  for  which  the  bill  is 
m  such  case  required  to  be  produced  is,  that  it  may  be  seen  whether  any  part 
of  the  amount  has  been  paid.  By  suffering  judgment  by  default,  in  an  action 
forgoods  sold  and  delivered,  the  defendant,  according  to  Buller  J.,  in  Green 
v.  Hearne,  3  T.  R.  302,  only  admits  that  something  is  due ;  but  this  must  be 
understood  to  mean,  that  though  the  defendant  admits  the  plaintiff's  right  to 
recover  in  respect  of  all  demands  that  come  within  the  scope  of  the  declaration, 
be  does  not  admit  the  correctness  of  the  charges  in  point  of  amount :  De 
Gaillon  v.  L'Aigle,  1  Bos.  &  Pul.  368. 

Here  the  reasonableness  of  the  charges  in  point  of  amount  was  expressly 
found  by  the  jury.  The  circumstances  of  the  orders  for  the  funeral  having 
been  given  by  Mrs.  Windsor,  and  of  the  plaintiff's  having  sent  his  bill  to  her, 
and  in  it  treated  her  as  his  debtor,  do  not  affect  the  defendant's  liability ;  for 
he  has,  by  suffering  judgment  by  default,  adopted  Mrs.  Windsor's  acts.  If 
the  defendant  had  meant  to  deny  his  responsibility  beyond  a  limited  amount, 
he  should  have  pleaded  the  general  issue,  and  have  paid  such  amount  into 
court. 

But  H  is  contended  that  the  defendant  is  liable  only  upon  an  implied  con- 
tract as  executor,  Rogers  v.  Price,  3  Younge  &  Jervis,  28 ;  and  that  as  the 
testator  died  insolvent,  the  implied  promise  would  be  limited  to  such  a  reason- 
able amount  as  would  be  allowed  to  the  executor  as  against  creditors  of  the 
testator;  Hancock  v.  Padmore,  1  Barn.  &  Adol.  262.  If  the  defendant  had 
in  this  action  been  sued  in  the  character  of  an  executor,  and  there  had  not  been 
assets,  this  argument  might  have  applied.  Here,  however,  he  is  sued  in  his 
individual  capacity,  and  has  suffered  judgment  by  default,  which,  indeed, 
would  have  been  an  admission  of  assets  so  as  to  have  bound  him  to  the  full 
extent,  even  if  he  had  been  sued  as  executor.  Selwyn's  N.  P.,  5th  edit.  779. 
The  defendant,  at  the  time  of  adopting  the  acts  of  Mrs.  Windsor  and  promis- 
ing to  pay,  does  not  make  any  objection  that  the  funeral  was  conducted  on  too 
extravagant  a  scale. 

Butt  in  support  of  the  rule.  First,  the  funeral  in  this  case  was  not 
ordered  by  the  defendant,  but  by  another  person.  The  extent,  therefore,  of 
the  executor's  liability  is  that  amount  which  he  would  be  entitled  to  retain 
against  the  creditors  of  the  estate ;  in  other  words,  to  the  reasonable  charges 
for  the  funeral,  regard  being  had  to  the  condition  of  the  testator.  Hancock 
v.  Padmore  is  an  authority  that,  as  against  a  creditor,  20/.  for  the  funeral  of  a 
person  in  the  testator's  rank  of  life  would  be  the  utmost  that  the  law  would 
allow.  An  executor,  where  he  has  assets,  is  liable  to  the  expenses  of  a  decent 
funeral,  even  though  the  testator  be  buried  without  his  authority  :  Rogers  v. 
Price.  But  that  implied  liability  is  only  to  the  extent  of  a  suitable  funeral, 
and  for  such  an  amount  as  he  might  charge  against  creditors  in  the  distribu- 
tion of  the  assets  of  the  estate;  and  that,  in  the  present  case,  would  be  15/. 
or  20/.  The  oases  as  to  an  executor's  implied  liability  are  collected  in  2  Wil- 
liams on  Executors,  1099  to  1101. 

2dly.  *  The  liability  of  the  defendant  is  not  extended  by  his  suffering 
judgment  by  default.  He  was  liable,  it  must  be  admitted,  to  the  reasonable 
charge  for  the  funeral ;  but  by  letting  judgment  go  by  default  on  a  declaration 
containing  the  common  counts  only,  a  defendant  only  admits  that  something  is 
due.  It  has  been  suggested  that  the  reasonable  amount  might  have  been  paid 
into  court  under  the  general  issue ;  but  that  would  not  have  altered  the 
defendant's  situation.  The  legal  effect  of  paying  money  into  court  under  the 
common  counts,  and  of  suffering  judgment  by  default  on  a  declaration  so 
framed,  is  the  same.  In  the  one  case  it  is  only  an  admission  to  the  extent  of 
Vol.  XXVIIL— 40 
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the  money  paid  in ;  in  the  other,  an  admission  merely  that  a  contract  was  made, 
and  that  something  was  due  to  the  plaintiff.  Seaton  v.  Benedict,  2  Moore  & 
P.  76;  Meager  v.  Smith,  1  Nev.  &  Man.  449  ;  4  Barn.  &  Adol.  673. 

Then  3dly.  The  legal  situation  of  the  defendant  is  not  altered  by  the 
letters  promising  to  pay  the  plaintiffs  bill.  Assuming  that  the  defendant  (who 
did  not  make  the  contract)  was  previously  only  liable  to  the  extent  of  the 
reasonable  charge  for  the  funeral,  the  letters  did  not  extend  his  liability. 
There  is  no  consideration  in  the  letters  for  a  promise  to  pay  any  thing  which  ho 
was  not  before  legally  bound  to  pay.  A  promise  by  an  executor,  without 
assets,  is  nudum  pactum  ;  and  in  the  present  case  the  plaintiff,  in  order  to 
raise  the  question,  should  have  declared  specially.  There  was  nothing  to  show 
that  the  widow,  who  ordered  the  funeral,  acted  as  the  agent  of  the  executor; 
and  it  was  not  pretended  on  the  other  side  that  such  was  the  case.  If  then 
the  defendant,  under  these  circumstances,  is  to  be  charged  with  the  amount 
found  by  the  jury,  he  will  be  made  personally  answerable,  without  any  act  or 
contract  of  his  own,  for  the  difference  between  that  sum  and  the  amount  which 
the  law  allows,  as  against  creditors,  for  a  suitable  funeral.  Cur.  adv.  vult 
On  the  last  day  of  Hilary  term  judgment  was  delivered  in  this  oourt  by 
Patteson  J. — This  was  an  action  of  indebitatus  assumpsit,  brought  by 
the  plaintiff  against  the  defendant  in  his  own  right,  for  the  expenses  of  the 
funeral  of  a  person  of  the  name  of  Windsor,  to  whom  the  defendant  was 
executor.  The  defendant  suffered  judgment  by  default ;  and  on  the  execution 
of  a  writ  of  inquiry  before  the  under-sheriff,  it  appeared  that  the  funeral  hid 
been  ordered  by  the  widow  of  the  testator,  who  was  not  an  executrix.  The 
defendant  attended  the  funeral,  and  did  not  then  make  any  observations  as  to 
its  being  too  expensive.  He,  being  executor,  was,  it  appears,  afterwards 
applied  to  for  the  amount  of  the  expenses  of  the  funeral  by  a  letter,  to.  which 
lie  replied  by  a  letter  dated  May  13th,  and  which  was  produced  at  the  inquiry. 
And  it  appears  that  another  application  was  made  in  the  latter  part  of  June, 
to  which  he  answered  by  his  attorney,  who  wrote  to  the  plaintiff  a  letter  dated 
29th  June,  which  was  also  produced  in  evidence.  From  these  letters  it  is 
perfectly  clear  that  there  was  here  an  express  promise  on  the  part  of  the 
defendant  to  pay  the  plaintiffs  demand.  It  was  contended  before  the  under- 
sheriff,  and  again  here,  that  the  defendant  was  only  liable  upon  an  implied 
promise  to  the  extent  to  which  a  funeral,  suited  to  the  rank  and  circumstances 
of  the  deceased,  would  have  amounted.  It  has  been  decided,  by  several  cases, 
that  an  executor  is  liable  upon  an  implied  promise  at  common  law,  to  pay 
reasonable  expenses  for  the  funeral  of  his  testator  where  no  other  person  is 
liable  upon  an  express  contract,  although  he  does  not  give  orders  for  it  But 
there  is  no  case  which  goes  the  length  of  deciding  that  if  the  funeral  be 
ordered  by  a  person  to  whom  credit  is  given,  the  executor  is  liable  at  law. 
Here,  the  funeral  was  certainly  ordered  by  Mrs.  Windsor ;  and  it  would  seem 
that  credit  was  originally  given  by  the  plaintiff  to  her,  and  not  to  the  executor. 
If,  therefore,  the  case  had  rested  merely  on  the  common  law  liability  of  the 
defendant  as  executor,  he  might  have  answered  that  he  was  not  liable  beyond 
201.,  as  being  the  extent  of  the  expenses  of  a  reasonable  funeral  for  a  person 
in  the  circumstances  in  which  the  testator  was,  as  being  the  utmost  amount 
which  he  would  be  allowed  as  against  the  creditors  of  the  insolvent  testator's 
estate.  But  it  seems  to  me  that  the  defendant,  by  all  that  he  has  done,  hi* 
adopted  the  acts  of  the  widow,  and  has  treated  her  as  his  agent,  and  has  thus 
rendered  himself  liable ;  and  as  he  has  suffered  judgment  by  default  in  this 
action,  he  has  rendered  himself  liable  to  the  whole  amount  I  think,  there- 
fore, that  the  plaintiff  is  entitled  to  recover,  not  on  the  ground  of  a  common 
liability  of  the  defendant  as  executor,  but  on  the  ground  of  his  having  expressly 
rendered  himself  'so.  Under  these  circumstances,  I  think  it  clear  that  the 
direction  of  the  under-sheriff  was  right,  and  that  the  rule  must  be  discharged. 
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Dknman  0.  J.— I  think  it  right  to  say,  that  having  heard  the  arguments 
upon  the  application  for  this  role,  I  entirely  concur  in  the  view  of  the  case 
which  has  been  taken  by  my  brother  Patteson. 

Littlkdalb  J.  and  Taunton  J.  also  concurred.  Rule  discharged. 


CHILD  v.  CHAMBERLAIN,   BOND,  JESSOPP,  and  four  others.— p. 

620. 

There  is  no  statutory  limit  to  the  amount  of  costs  and  charges  for  levying  and  impound- 
ing a  distress  for  rent  above  20/.,  where  it  is  impounded  on  the  premises  by  virtue  of 
11  Geo.  2,  o.  19,  b.  10. 

The  67  Geo.  8,  c  98,  regulating  the  costs  and  charges  for  levying  and  disposing  of  a 
distress  for  rent  under  20/.,  does  not  apply  to  a  case  of  a  distress  taken  for  more  than 
201. ,  though  made  upon  goods  which  are  appraised  at,  and  sold  for  less  than  202. 


TATE  v.  CHAMBERS,  Esq.— p.  523. 

A.  having  deposited  with  B.  certain  goods  as  a  security,  a  dispute  arises  concerning  the 
goods,  upon  which  B.  obtains  from  C,  a  police  magistrate,  a  summons  requiring  A.'s 
appearance  on  a  day  named.  Upon  the  appearance  before  C,  B.  makes  oath  to  a 
written  information,  that  he  believes  the  goods  to  have  been  illegally  pawned  or  dis- 
posed of  by  A.  G.  gives  a  further  day  to  the  parties,  when,  after  evidence  being 
gone  into,  G.  commits  A.  for  re-examination  on  a  oharge  of  suspicion  of  having  unlaw- 
fully disposed  of  the  goods  of  B. :  Held,  that  the  charge  was  not  sufficiently  made  so 
as  to  give  the  magistrate  jurisdiction  over  the  matter,  under  the  8th  section  of  the 
Pawnbrokers'  Aot,  (89  &  40  Geo.  8,  c.  99.) 

Whether  in  a  case  upon  this  statute,  properly  brought  before  a  magistrate,  the  party 
may  be  committed  for  re-examination,  qucere. 
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Special  bail  in  an  action  in  this  court  by  bill  were  liable  to  the  amount  of  debt  and  costs 
recovered,  such  amount  not  exceeding  double  the  sum  sworn  to. 

The  facts  of  these  cases  and  the  argument  are  so  fully  stated  in  the  judg- 
ment, that  it  is  unnecessary  to  repeat  them.fa) 

Denman  C.  J.,  delivered  the  judgment  or  the  court,  as  follows : — 
An  application  was  made  hy  Mr.  Piatt  to  set  aside  an  order  of  Mr.  Justice 
Littledale,  for  staying  the  proceedings  on  a  recognizance  of  bail,  on  payment  of 
the  sum  of  60 J.,  being  the  amount  of  the  recognizance  of  the  bail  in  an  action 
of  Blaney  v.  Morgan,  together  with  the  costs  of  those  actions.  There  is  pro- 
bably some  mistake  in  saving  that  60/.  is  the  amount  of  the  recognizance,  the 
ivords  of  the  order  should  probably  have  been  double  the  sum  sworn  to,  because 
if  there  was  a  sum  certain  mentioned  in  the  recognizance,  there  would  be  no 
ground  for  Mr.  Piatt's  application,  which  is  made  on  the  ground  that  there  is 
no  sum  certain  mentioned  in  the  recognizance.  The  proceeding  against  the 
original  defendant  was  by  bill,  and  Mr.  Piatt  contended  that  as  the  form  of 
the  recognizance  is,  that  the  bail  should  pay  the  condemnation  money  and 
costs,  in  general  terms,  the  bail  could  not  be  relieved  but  on  payment  of  the 
sum  sworn  to,  and  the  whole  of  the  costs ;  but  he  admitted  that  if  the  pro- 
ceedings had  been  by  original,  then,  as  the  bail  are  bound  in  a  sum  certain, 
and  which  is  double  the  sum  mentioned  in  the  affidavit,  they  would  not  in  any 
event  be  liable  beyond  that  amount.  In  the  Common  Pleas  they  are  each 
liable  to  that  extent.    We  have  no  distinct  account  how  the  difference  arose  in 

(a)  This  judgment  was  delivered  in  last  Trinity  term. 
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the  form  of  recognizance  by  bill.  It  might  be  connected  with  the  old  course 
of  the  court  as  to  bail  by  bill,  which  was,  that  they  are  liable  to  the  full  extent 
of  the  damages  in  all  the  actions  that  should  be  brought  against  them  by  the 
same  plaintiff  in  the  same  term.  And  though  the  entry  in  the  recognisance 
of  bail  is  "  inplacito  prcedicto"  only,  yet  by  that  entry  he  seems  to  have  been 
considered  to  be  subject  to  all  actions  in  the  same  term,  by  the  same  plaintiff 
against  the  same  party,  though  not  at  the  suit  of  a  stranger.  This  practice 
was  found  productive  of  so  much  inconvenience  that  a  rule  of  Trinity  term, 
22  Car.  2,  was  made  to  limit  the  responsibility  of  the  bail ;  and  by  another 
rule  of  Easter,  5  Geo.  2,  the  bail  are  to  be  liable  only  for  so  much  as  is 
indorsed  on  the  process,  or  for  any  smaller  sum  which  the  plaintiff  may 
recover.  The  last  rule  itself  is  silent  as  to  costs,  but  in  a  note  to  the  rules  of 
the  edition  of  1742  (and  the  notes  to  that  edition  are  considered  as  authority 
as  to  the  practice),  there  is  added  "  together  with  costs  of  suit"  Seven! 
cases  have  occurred  since  to  the  same  effect,  which  it  is  not  necessary  to  notice, 
until  we  come  to  Jacob  v.  Bowes,  6  East,  312,  where  what  we  have  just  men- 
tioned is  stated  as  the  practice,  as  to  the  sum  sworn  to  and  the  extension  of 
the  rule  to  costs.  That,  however,  was  by  original,  but  the  court  say  that 
there  is  no  difference  in  practice  between  the  two  modes  of  proceeding.  And  the 
question  is,  what  is  to  be  the  amount  of  the  costs  J  whether  the  whole  costs,  how- 
ever great,  or  whether  they  are  to  be  limited ;  so  as  that  upon  the  whole  the  bail 
shall  not  be  liable  to  more  than  double  the  sum  Bworn  to.  And  we  think  that  it 
is  to  be  limited  so  that  the  bail  shall  not  be  liable  to  more  than  double  the  sum 
sworn  to.  It  would  be  singular  that  the  bail  should  incur  a  greater  or  less  degree 
of  liability,  according  as  the  action  was  commenced  by  bill  or  by  original.  The 
bail,  if  opposed,  justify  in  both  oases  in  double  the  sum  sworn  to,  and  they  can 
never  contemplate  a  different  degree  of  liability  in  the  two  cases.  The  plaintiff 
looks  for  the  same  sum  in  each  case,  and  he  cannot  require  that  they  should  justify 
in  a  greater  sum  in  one  case  than  in  the  other.  The  bail  to  the  sheriff  are 
not  liable  to  more  than  the  penalty  of  the  bail  bond,  whether  the  proceedings 
are  by  bill  or  by  original.  Their  obligation  is  for  the  appearance  of  the 
defendant,  which  is  not  his  personal  appearance,  but  his  putting  in  and  justi- 
fying special  bail.  The  liability  of  these  bail  ought  to  be  the  same  as  the  bail 
to  the  sheriff,  who  undertook  to  put  them  in.  If  the  bail  to  the  sheriff  them- 
selves become  the  special  bail,  it  cannot  be  supposed  that  they  incur  a  greater 
liability  than  that  which  they  contract  to  the  sheriff.  In  Grass  v.  Drakefield, 
bail  of  William  Harrison,  2  Smith's  Rep.  354,  there  is  the  following  note— 
with  a  semble  :  "  Where  the  bail  are  let  in  upon  terms  to  try  the  cause  of  the 
principal,  the  money  levied  to  abide  the  event  and  the  bail  bond  to  stand  as  a 
security,  the  bail  are  not  liable  beyond  the  penalty  on  the  bond,  although  the 
debt  and  costs  exceed  the  same  after  the  trial,  and  the  plaintiffs  debt  would 
have  been  fully  covered  by  the  security  when  the  bail  was  first  let  in  to  try 
upon  terms."  We  think  that  case  rightly  decided  even  without  the  interven- 
tion of  the  semble,  the  reason  for  which  semble  must  have  been  the  particular 
undertaking  of  the  bail ;  for  if  an  action  was  brought  on  the  bail  bond  itself, 
the  bail  could  not  be  liable  beyond  the  amount  of  the  penalty. 

We  however  advert  to  a  case  of  the  Duke  of  York  t>.  Pilkington,  Skinner, 
70,  in  34  Car.  2,  where  it  was  held,  that  the  special  bail  might  be  liable  to 
greater  amount  than  the  bail  to  the  sheriff.  That  might  be  so  according  to 
the  ancient  practice  of  the  court,  that  in  a  proceeding  by  bill  the  bail  were 
liable  to  any  extent  3  but  this  case  does  not  appear  to  have  been  rightly  decided, 
as  it  was  after  the  rule  of  Trinity  term,  22  Car.  2,  which  was  probably  not 
brought  to  the  attention  of  the  court.  Where  the  sheriff  has  to  put  in  special 
bail,  nis  bail,  in  the  same  manner  as  the  bail  to  the  sheriff,  relieve  him  by 
justifying  in  double,  the  sum  sworn  to;  and  if  an  attachment  be  obtained 
against  the  sheriff  for  not  bringing  in  the  body,  or  in  other  words,  not  justify- 
ing special  bail,  he  is  not  liable  beyond  the  penalty  of  the  bail  bond  and  the 
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costs  of  the  attachment;  The  King  v.  The  sheriff  of  Middlesex,  3  East,  604. 
That,  indeed,  was  a  proceeding  by  original,  hut  the  oonrt,  who  had  taken  time 
to  consider,  do  not  put  it  upon  that  distinction.  And  in  Jacob  v.  Bowes,  6 
East,  312,  above  cited,  the  court  said  that  there  was  no  difference  in  practice, 
whether  the  proceedings  were  by  bill  or  by  original.  That  was  not  the  same 
case  as  the  present,  but  we  refer  to  it  as  containing  the  general  opinion  as  to 
the  practice.  We  do  not  advert  to  any  cases  decided  in  the  Common  Pleas, 
because  there  the  bail  are  bound  in  a  sum  certain.  We  are  therefbrgflf  opinion 
that  no  rule  should  be  granted.  This  case  arises  upon  an  actMMlftmenced 
before  Easter  term,  2  Will.  4.  But  the  21st  of  the  new-rules  of  Hilary  term 
of  that  year,  (and  which  rules  are  directed  to  commence  on  the  first  day 
of  Easter  term  following,)  directs  that  bail  shall  only  be  liable  to  the  6um 
sworn  to  by  the  affidavit  of  debt,  and  the  costs  of  suit,  not  exceeding  in  the 
whole  the  amount  of  their  recognizances;  and  probably,  therefore,  a  question 
like  the  present  may  never  arise  again. 


The  KING  v.  The  EDITOR  of  the  SATIRIST.— p.  5S2. 

Semble,  that  an  affidavit  to  found  a  criminal  information  for  a  libel  published  in  Eng- 
land, upon  a  person  being  in  parts  beyond  seas,  may  be  sworn  abroad. 

On  the  30th  day  of  January  last,  being  the  last  day  but  one  of  Hilary  term, 
Sir  James  Scarlett  moved,  on  behalf  of  Lord  Charles  Wellesley,  for  a  rule, 
calling  upon  the  editor  of  the  Satirist  to  show  cause  why  a  criminal  informa- 
tion should  not  be  filed  against  him  for  a  libel.  It  was  stated  that  the  libel 
was  published  in  the  Satirist  newspaper,  on  the  23d  of  June,  1833 ;  that  Lord 
Charles,  who  was  at  that  time  abroad,  knew  of  the  libel  in  September,  1833, 
but  that  he  did  not  return  to  England  until  the  22d  of  January  following.  It 
was  admitted  that,  according  to  the  ordinary  rule(a)  of  the  court,  the  applica- 
tion was  not  within  time,  but  it  was  contended  that  where  the  party  libelled 
was  abroad  at  the  time  when  the  libel  was  published,  or  when  the  knowledge 
of  its  publication  came  to  him,  the  case  could  not  be  considered  as  within  the 
rule. 

Lord  Denman  C.  J.— Parties  should  be  very  prompt  in  making  an  appli- 
cation of  this  sort.  We  think,  considering  all  the  circumstances  of  the  case, 
that  there  should  be  no  rule. 

It  has  been  the  persuasion  that  an  affidavit  cannot  be  made  abroad, (ft)  as 
a  foundation  for  a  criminal  information.  We  think,  however,  that  if  that 
question  should  come  under  our  consideration,  such  an  objection  would  not 
prevail.  Rule  refused.(c) 

(a)  Vis.  that  the  party  libelled  cannot  have  a  rule  for  a  criminal  information  unless 
his  application  to  the  court  be  made  in  the  first  term  after  knowledge,  or  so  early  in 
the  second  term,  as  that  the  party  complained  of  may  have  an  opportunity  of  showing 
cause  against  the  rule  within  that  term. 

(b)  As  to  the  affidavits  made  abroad,  see  O'Mealey  v.  Newell,  8  East.  864 ;  Voght  v. 
Elgin,  8  East  472 ;  Thurlt  (Thuret)  v.  Faber,  1  Chit.  Rep.  463  ;  Pickardo  v.  Machado, 

"  7  Dowl.  &  Ryl.  478,  and  4  Barn.  &  Cressw.  886 ;  Tidd's  Practice,  9th  ed.  181 ;  Mann. 
Exch.  Pract  (Common  Law,)  88. 

(c)  See  the  King  v.  Jollie,  1  Nev.  &  Man.  488,  and  the  note  to  that  case. 


CASES 

ABGUED  AND  DETERMINED 
*         — 

COURT   Of   KING'S   BENCH, 

Criithg    form, 

IS  THE  FOURTH  TEAB  OF  THE  REIGN  OF  WILLIAM  IT.— 1884. 


In  re  — ,  Gent,  one,  4c. — p.  566. 

The  court  will  not  reoelve  an  application  to  strike  an  attorney  off  the  rolls,  except  at 

the  hands  of  a  barrister. 

Mb.  Pitt,  the  plaintiff  in  the  cause  of  Pitt  v.  Combs,  in  person  applied  to 
the  court  for  a  rule  calling  upon  an  attorney  of  this  court  to  show  cause  why 
his  name  should  not  be  struck  off  the  roll  of  attorneys ;  which  application  he 
was  about  to  found  upon  affidavits  which  he  held  in  his  hand,  imputing  mis- 
conduct to  the  attorney  in  conducting  the  defence  in  Pitt  v.  Combs. 

Lobd  Dbnman  C.  J.,  (after  consulting  with  Mr.  Le  Blanc,  the  master.) — 
The  court  has  said  that  they  will  not  receive  an  application  of  this  sort  except 
at  the  hands  of  a  barrister.    There  are  obvious  reasons  for  such  a  rule. 

Bute  refused. 


In  the  Matter  of  KINO,  Gent,  one,  Ac— p.  716. 

In  affidavits  in  support  of  a  rule  to  strike  an  attorney  off  the  roll,  it  is  not  sufficient,  for 
the  deponent  to  state  facts  from  which  such  misconduct  may  be  inferred,  without 
directly  asserting  their  belief  that  the  party  charged  has  been  actually  guilty  of  such 
misoonduot. 

A  Rule  had  been  obtained  calling  upon  Mr.  King  to  show  cause  why  he 
shonld  not  be  struck  off  the  rolls,  on  the  ground  that  ho  had  allowed  A.  B., 
who  resided  at  a  distance  from  Mr.  King,  and  who  was  not  admitted  as  an 
attorney,  to  practise  in  his  name. 

Sir  James  Scarlett  now  showed  cause,  and  objected  that  it  was  not  stated 
in  any  of  the  affidavits  that  according  to  the  information  and  belief  of  the 
deponents,  Mr.  King  had  been  guilty  of  any  offence  charged  by  the  affidavits. 

S.ORD  Dbnman  C.  J.,  referred  to  Ex  parte  Gorbutt,  2  Bing.  74;  9  B. 
core,  157.] 

F.  Pollock  in  support  of  the  rule.  Such  facts  are  stated  as  lead  to  the 
inference  that  the  charges  are  true.  In  Clark,  in  re,  3  Dowl.  &  Kyi.  262,  an 
attorney  was  struck  off  the  rolls  for  a  similar  offence  upon  proof  of  the  facts. 
Lord  Tenterden  there  says,  "  I  disclaim  for  myself  any  wish  to  proceed  in  a 
oase  like  this  upon  mere  suspicion;  but  we  are  to  ask  ourselves  this  question, 
(which  is  not  unfrequently  asked  in  summing  up  a  case  to  the  jury,)  adverting 


725]  3  Neville  &  Manning.  623 

to  the  evidence  before  as,  are  oar  own  judgments  satisfied,  are  our  minds  con- 
vinced that  the  crime  charged  has  been  proved  to  our  satisfaction  and  convic- 
tion ?"  That  conviction  may  arise  as  well  from  collateral  circumstances  as 
from  direct  and  positive  proof.  [Lord  Denman  C.  J.  That  does  not  affect 
this  question.  Williams  J.  I  recollect  moving  for  a  criminal  information, 
when  Holroyd  J.  said,  that  unless  it  was  sworn  that  the  parties  acted  from 
corrupt  motives,  the  rule  could  not  be  granted.] 

Lord  Denman  C.  J. — That  is  very  excellent  sense/  and  the'  observation 
goes  beyond  this  case.     We  think  that  the  foundation  is  not  laid. 

Rule  discharged. 


The  KING  v.  ROOM.— p.  725. 

This  court  has  no  power  to  grant  an  attachment  against  a  witness  for  disobeying  a 
subpoena  issued  out  of  the  Court  of  Quarter  Sessions. 

M.  D.  Hill,  in  Hilary  term,  obtained  a  rule  calling  upon  W.  D.  Brownell 
to  show  cause  why  an  attachment  should  not  issue  against  him  for  his  con- 
tempt in  not  attending  to  give  evidence,  before  the  grand  jury  of  Warwick- 
shire, against  F.  Room,  upon  a  bill  of  indictment  for  certain  misdemeanors, 
pursuant  to  a  writ  of  subpoena  served  upon  him.  This  rule  was  obtained  upon 
an  affidavit  setting  out  and  verifying  the  signature  of  the  clerk  of  the  peace  to 
an  order  of  the  Quarter  Sessions  for  Warwickshire,  made  on  the  14th  October, 
1833,  commanding  him  to  certify  to  the  Court  of  King's  Bench  the  default  of 
Brownell,  and  also  setting  out  and  verifying  the  signature  of  the  clerk  of  the 
peace  to  his  certificate,  made  at  the  same  sessions  upon  such  order,  and  which 
stated  as  follows  : — 

It  was  proved  to  the  satisfaction  of  the  court,  upon  affidavits,  that  a  bill  of 
indictment  had  been  preferred  against  F.  Room  for  misdemeanors,  and  that 
W.  D.  Brownell,  the  keeper  of  the  prison  at  Aston,  near  Birmingham,  was  a 
material  and  necessary  witness  for  the  prosecution ;  and  it  was  further  proved 
that  a  subpoena,  commanding  Brownell  to  appear  at  the  said  sessions,  and  to 
give  such  evidence  as  he  knew  before  the  grand  jury,  upon  the  indictment 
touching  the  misdemeanors,  had  been  duly  served  upon  him ;  that  he  did 
attend  in  court  in  pursuance  thereof,  and  was  duly  sworn,  and  was  called 
upon  to  give  such  evidence  before  the  grand  jury,  but  that  he  refused  to  attend 
the  grand  jury,  and  forthwith  quitted  the  town  without  leave  of  the  court ; 
that  in  consequence  of  his  absence  and  departure,  no  evidence  was  or  could  be 
tendered  to  the  grand  jury,  and  that  in  consequence  thereof  the  bill  of  indict- 
ment was  ignored  and  thrown  out. 

Brownell,  in  his  affidavit  in  answer,  denied  that  in  consequence  of  his 
absence  and  departure  no  evidence  could  have  been  tendered  to  the  grand 
jury,  or  that  in  consequence  of  his  not  attending  and  giving  evidence  the  bill 
was  ignored  and  thrown  out,  for  he  said  that  no  could  not  have  given  any 
evidence  whatsoever  to  the  grand  jury  on  the  said  bill  of  indictment,  touching 
the  offence  therein  charged,  for  he  knew  not  of  his  own  knowledge,  or  from 
the  defendant,  any  thing  of  the  offence,  or  of  any  fact  or  circumstance  con- 
nected with  it :  that  having  finished  all  his  business  at  the  sessions  when  he 
was  served  with  the  subpoena,  and  having  important  business  of  his  own 
requiring  his  presence  at  home,  and  no  tender  of  any  sum  of  money  (save  the 
sum  of  one  shilling)  having  been  made  to  him  when  served  with  the  subpoena, 
or  at  any  time  before  or  since,  to  cover  his  expenses  in  remaining  at  the  ses- 
sions, and  being  under  no  recognizance  to  give  evidence  on  the  said  indictment, 
he  therefore,  and  not  through  contempt,  but  solely  because  he  thought  that  as 
he  was  under  no  recognizance,— as  his  expenses  were  not  tendered  with  the 
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subpoena, — and  as  he  could  have  given  no  legal  evidence  whatsoever  on  the 
indictment  had  he  been  examined  by  the  grand  jury,  he  was  not  obliged  to 
pay  any  obedience  to  the  said  subpoena,  and  therefore  he  left  the  sessions  and 
returned  home. 

Dunda*  now  showed  cause.  The  question  raised  by  these  affidavits  if, 
whether  the  Court  of  King's  Bench  can  attach  a  person  who  has  disobeyed  a 
subpoena  issuing  out  of  the  Court  of  the  Quarter  Sessions  of  the  Peace. 
Assuming  that  a  sufficient  sum  of  money  was  tendered  to  the  witness  for 
expenses,  this  court  has  no  such  power  of  attachment,  either  by  statute  or  at 
common  law.  The  45  Geo.  3,  c.  92,  may  probably  be  relied  on  by  the  prose- 
cutor. The  title  of  that  act  is  as  follows :  "  An  act  to  amend  two  acts  of  the 
thirteenth  and  forty-fourth  years  of  his  present  majesty,  for  the  more  effectual 
execution  of  the  criminal  laws,  and  more  easy  apprehending  and  bringing  to 
trial  offenders  escaping  from  onepart  of  the  untied  kingdom  to  the  other,  and 
from  one  county  to  another.*'  This  statute,  and  the  statutes  which  it  recites, 
were  made  to  compel  persons  resident  in  England  to  obey  the  process  of  the 
courts  of  Scotland  and  Ireland,  and  to  compel  persons  resident  in  Scotland  and 
Ireland  to  obey  the  process  of  the  English  courts.  The  third  section,  (post, 
410,)  shows  plainly  that  this  was  the  object  of  the  act 

The  13  Geo.  3,  c.  31,  and  the  44  Geo.  3,  c.  92,  lead  more  clearly,  if  pos- 
sible, to  the  inference  that  this  would  be  the  object  of  the  45  Geo.  3,  c.  92. 
The  former  of  these  statutes  was  passed  before  the  Union  with  Ireland,  and  is 
intituled  "  An  act  for  the  more  effectual  execution  of  the  criminal  law  in  the 
two  parts  of  the  United  Kingdom."  Various  provisions  are  inserted  in  this 
act  to  accomplish  the  object  stated  in  the  title  of  the  act.  Subsequently  to 
the  passing  of  this  statute,  the  Union  with  Ireland  took  place ;  and  the  44 
Geo.  3,  c.  92,  extended  the  provisions  of  the  13  Geo.  3,  to  that  country. 

This  court  has  no  power  at  common  law  to  punish  a  contempt  to  the  Court 
of  Quarter  Sessions.  That  court  has  ample  authority  to  punish  for  con- 
tempt(a)  to  itself. 

M.  D.  Hill  in  support  of  the  rule.  It  will  be  extremely  inconvenient  if 
there  is  no  power  in  this  court,  either  by  the  common  law  or  by  statute,  to 
punish  the  witness  for  the  contempt  of  which  he  has  been  guilty,  and  a  sub- 
poena issued  from  the  Court  of  Quarter  Sessions  will  be  useless.  In  Rex  v. 
King,  8  T.  R.  585,  the  witness  was  served  with  the  copy  of  a  subpoena  issued 
out  of  the  crown  office,  requiring  him  to  attend  at  the  assises,  and  this  court 
granted  an  attachment  against  him  for  not  attending  in  obedience  to  the  sub- 
poena. This  case  establishes  the  proposition  that  the  Court  of  King's  Bench 
has  the  power  of  compelling  the  attendance  of  witnesses  at  inferior  courts.  It 
certainly  shows  that  this  court  would  in  this  case  grant  an  attachment,  if  the 
subpoena  had  issued  out  of  the  crown  office.  The  subpoena  here  is  issued  by 
the  cuttot  rotvlorum,  and  if  the  rule  is  that  it  is  necessary  to  send  to  the  crown 
office  in  every  case,  there  will  frequently  be  a  denial  of  justice.  [Ltttlsdalb 
J.  Was  the  subpoena  served  upon  the  witness  within  the  jurisdiction  of  the 
Court  of  Quarter  Sessions  ?]  It  was.  It  is  only  necessary  to  issue  the  sub- 
poena from  the  crown  office  when  the  witness  resides  out  of  the  county.  Mr. 
Nolan  says,  (6)  "  Subpoena  to  compel  the  attendance  of  witnesses,  when  living 
within  the  county  for  which  the  sessions  are  held,  are  issued  by  the  clerk  of 
the  peace,  and  also  from  the  crown  office.  But  where  the  witnesses  live  in  a 
different  county,  the  crown  office  alone  can  issue  the  subpoena,"  Mr.  Nolan 
also  adds,  "  and  if  the  witness  disobeys  it,  quaere,  if  the  Court  of  King's 
Bench  will  not  punish  him  by  attachment/'  Then,  with  respect  to  the  tender 
of  a  sum  of  money  for  expenses.  [Lord  Denman  C.  J.  I  understand  that 
objection  is  waived.]    The  third  section  of  the  45  Geo.  3,  sanctions  the 

(a)  Rex  v.  Lord  Preston,  1  Salk.  278. 

(*)  2  NoL  P.  L.  641,  note  (4),  (442,  note  (1),  third  edition.) 
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opinion  that  the  Court  of  King's  Bench  may  enforce  the  attendance  of  wit- 
nesses at  inferior  courts. 

Lord  Denman  C.  J. — If  the  practice  had  existed  of  enforcing  the  attend- 
ance of  witnesses  at  inferior  courts,  by  attachment  out  of  this  court,  there  might 
be  good  reasons  for  such  a  course  of  proceeding.  We  cannot,  however,  give 
ourselves  power  because  it  is  convenient  to  possess  it.  This  court,  in  my 
opinion,  possesses  no  such  power.  It  was  even  doubted  in  Bex  v.  King, 
(where  the  subpoena  issued  out  of  the  crown  office,  and  required  the  attend- 
ance of  the  witness  at  the  assizes,)  whether  this  court  could  possess  the  power 
to  that  extent.  The  principle  of  the  common  law, — that  this  court  has  a 
power  of  punishing  for  contempt,  does  not  apply,  since  the  offence  committed 
is  not  a  contempt  of  this  court.  There  is  a  mode  of  enforcing  the  attendance 
of  witnesses  by  attachment,  by  issuing  a  subpoena  out  of  this  court.  The  45 
Oeo.  3,  c.  3,  is  confined  to  persons  residing  in  other  parts  of  the  United  Kingdom. 
The  preamble  to  the  third  section  recites  that  it  is  fit  to  provide  for  the  appear- 
ance of  persons  to  answer  in  cases  where  warrants  are  not  usually  issued,  and 
to  give  evidence  in  criminal  prosecutions  in  every  part  of  the  United  Kingdom. 
It  then  enacts,  "  that  the  service  of  every  writ  of  subpoena  or  other  process 
upon  any  person  in  any  one  of  the  parts  of  the  United  Kingdom,  requiring  the 
appearance  of  such  person  to  answer  or  give  evidence  in  any  criminal  prosecu- 
tion in  any  other  of  the  parts  of  the  same,  shall  be  as  good  and  effectual  in 
law  as  if  the  same  had  been  served  in  that  part  of  the  United  Kingdom  where 
the  person  so  served  is  required  to  appear :  And  in  case  such  person  so  served 
shall  not  appear  according  to  the  exigence  of  such  writ  or  process,  it  shall  be 
lawful  for  the  court  out  of  which  the  same  issued,  upon  proof  made  of  the  ser- 
vice thereof  to  the  satisfaction  of  the  said  court,  to  transmit  a  certificate  of 
such  default  under  the  sea.1  of  the  same  court,  or  under  the  hand  of  one  of  the 
judges  or  justices  of  the  same,  to  the  court  of  King's  Bench  in  England,  in  case 
such  service  was  had  in  England ;  or  in  case  such  service  was  had  in  Scotland, 
to  the  Court  of  Justiciary  in  Scotland;  or  in  case  such  service  was  had  in  Ire- 
land, to  the  Court  of  King's  Bench  in  Ireland;  and  the  said  last-mentioned 
courts  respectively  shall  and  may  thereupon  proceed  against  and  punish  the 
person  for  so  having  made  default  in  like  manner  as  they  might  ha\e  done  if 
such  person  had  neglected  or  refused  to  appear  in  obedience  to  a  writ  of  sub- 
poena or  other  process,  issued  out  of  such  last-mentioned  courts  respectively." 
It  is  said  that  this  recognises  the  power  of  this  court.  I  cannot  say  that  I 
should  hold  that  this  court  possessed  the  power,  upon  the  supposition  that  the 
statute  inferred  its  existence. 

Littledale  J. — With  regard  to  the  general  practice,  no  instance  has  been 
found  in  which  this  court  has  enforced  the  attendance  of  a  witness  by  attach- 
ment, in  a  case  similar  to  this.  I  understand  that  before  an  attachment  can 
be  granted,  there  must  be  some  disobedience  either  to  a  rule  or  to  the  process 
of  this  court.  If  it  is  wished  to  enforce  the  attendance  of  a  witness  at  the 
Quarter  Sessions,  the  party  should  issue  a  subpoena  from  the  crown  office ;  and 
if  the  witness  disobeys  that  subpoena,  he  may  be  proceeded  against  by 
attachment. 

Taunton  J. — I  inquire  why  it  was  not  matter  of  attachment  where  the 
subpoena  issued  out  of  the  Court  of  Quarter  Sessions,  as  well  as  where  it  issued 
out  of  the  crown  office.  The  answer  is,  that  in  the  one  case  there  is  a  con- 
tempt of  process  issuing  out  of  this  court,  and  in  the  other  not. 

Williams  J.,  concurred.  Rule  discharged. 
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The  KING  v.  The  JUSTICES  of  the  West  Riding  of  YORKSHIRE. 

—p.  757. 

The  court  itill  not  grant  a  mandamus  commanding  the  justice*  in  session  to  try  an 
appeal  dismissed  for  want  of  notice  of  trial,  where  the  Court  of  Quarter  Sessions  has 
granted  a  case  upon  the  question  whether  it  had  been  rightly  dismissed,  which  has 
been  abandoned  by  the  party  applying  for  the  mandamus. 

An  appeal  against  an  order  for  the  removal  of  James  Bulks  and  his  family, 
from  Doncaster  to  Warmsworth,  was  entered,  and  notice  of  trial  given  for  the 
West  Riding  sessions,  at  Pontefract,  8th  April  last.  This  appeal  was  respited 
until  the  following  sessions  at  Rotherham,  on  the  ground  that  Bulks  was 
undergoing  imprisonment  for  a  term  which  would  expire  previously  to  the  ses- 
sions at  Rotherham.  At  these  sessions  the  appeal  was  dismissed  for  want  of 
due  notice  of  trial  at  the  Rotherham  sessions,  subject,  however,  to  a  special 
case.  The  appellants  abandoned  the  case,  and  obtained  a  rule  calling  upon 
the  justices  to  show  cause  why  a  mandamus  should  Dot  issue,  commanding 
them  to  cause  continuance  to  be  entered  to  the  next  sessions,  and  then  to  hear 
and  determine  the  merits  of  the  appeal.  The  affidavits  in  support  of  sod 
against  the  rule  were  contradictory,  with  respect  to  the  fact  whether  the  appeal 
was  respited  at  the  instance  of  the  respondents  or  of  the  appellants. 

Milner  now  showed  cause,  (a)  A  mandamus  will  only  be  granted  where  the 
parties  have  no  other  remedy.  In  this  case  the  Court  of  Quarter  Sessions 
granted  the  applicants  leave  to  draw  up  a  case  for  the  opinion  of  this  court, 
and  of  that  permission  they  have  declined  availing  themselves. 

Dundas  contra*  It  is  a  more  convenient  course  for  the  parties  to  apply  for 
a  mandamus. 

^  Lord  Denman  0.  J. — We  are  always  unwilling  to  interfere  with  the  prac- 
tice of  the  Court  of  Quarter  Sessions,  and  if  that  court  has  granted  the  party 
a  complete  remedy,  we  ought  not  to  interpose.  I  think  the  Court  of  Quarter 
Sessions  cannot  adopt  a  better  course  than  granting  a  case  to  a  party  who  is 
dissatisfied  with  their  decision,  where  the  law  is  doubtful.  When  that  has 
been  doihe,  a  party  cannot  require  this  court  with  high  hands  to  grant  a 
mandamus  to  the  justices  to  rehear  the  case. 

Littledalk  J.,  Taunton  J.,  and  Williams  J.  concurred. 

Rule  discharged. 

(a)  Another  point  was  discussed  in  the  argument,  bat  the  court  pronounced  no  deci- 
sion upon  it 


The  KING  v.  The  EQUITABLE  GAS  COMPANY.— p.  759. 

In  addressing  the  court  in  aggravation  of  punishment,  upon  a  oonviotion  for  a  nuisance, 
it  is  competent  to  the  prosecutor  to  advert  to  provisions  oontained  in  an  aot,  relating 
to  a  private  company,  if  suoh  act  contain  a  clause  declaring  it  to  be  a  public  statute, 
though  it  be  not  referred  to  in  any  of  the  prosecutor's  affidavits. 

The  defendants  had  been  convicted  of  a  nuisance  in  corrupting  the  water  of 
the  river  Thames.  Campbell  A.  G.,  in  the  course  of  his  address  to  the  court, 
in  aggravation  of  punishment,  referred  to  an  act  relative  to  another  gas  com- 
pany, ^which  contained  a  clause  directing  that  it  should  be  a  public  act,)  by 
which  it  was  provided,  that  the  latter  company  should  incur  a  penalty  of  2002. 
for  every  offenoe  of  this  description. 

Sir  James  Scarlett,  who  was  of  counsel  with  the  defendants,  objected  that 
this  act  could  not  be  referred  to,  as  it  was  not  stated  in  the  affidavits  filed;  and 
he  cited  Brett  v.  Beales,  1  Mood.  &  Malk.  416;  (S.  C.  not  S.  P.  10  Barn.  & 
Cressw.  508.) 
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Campbell  A.  G.,  contra,  contended  that  Brett  v.  Beales  was  wholly  inap- 
plicable. 

Lord  Dsnman  0.  J.  We  think  the  attorney-general  may  refer  to  the 
statute  to  whioh  he  has  alluded. 


In  the  matter  of  Arbitration  between  the  SUN  FIRE  OFFICE  COMPANY 
and  CHARLES  WRIGHT.— p.  819. 

The  profits  of  a  business  are  insurable,  but  they  most  be  insured  qua  profits. 

Under  an  insurance  by  A.  of  his  "  interest  in  the  Ship  Inn  and  offices,"  A.  cannot 

recover  compensation  for  the  loss  of  his  business  as  an  Innkeeper,  in  the  interval 

between  the  fire  and  the  rebuilding. 

This  was  a  rule  calling  upon  Wright  to  Rhow  cause  why  an  award  between 
the  parties  should  not  be  set  aside.  The  award  had  been  made  by  a  barrister, 
appointed  as  arbitrator  under  a  submission  by  bonds  under  the  respective  seals 
of  Chas.  Pole,  Esq^,  as  one  of  the  managers  and  on  behalf  of  the  Sun  Fire 
Office,  and  Chas.  Wright,  of  Dover,  Innkeeper,  and  which  submission  had 
been  made  a  rule  of  court  The  condition  of  the  respective  bonds  recited, 
that  Wright  had  insured  with  the  Sun  Fire  Office  Company,  on,  among  other 
things,  his  stock,  utensils  and  goods  in  trust  in  the  Ship  Inn  and  offices  at 
Dover,  only  2500/.,  and  on  his  interest  only  in  the  said  Ship  Inn  and  offices 
1000/.,  and  that  he  took  out  a  policy  to  that  effect;  and  whilst  the  policy  was 
on  foot  a  fire  had  broken  out  in  the  said  premises,  whereby,  it  was  alleged, 
Wright  had  sustained  a  loss  in  his  stock,  utensils  and  goods,  and  his  interests 
in  the  Ship  Inn  and  offices,  so  insured,  of  1200/.  The  arbitrator  awarded  that 
there  was  due  from  Pole,  as  manager,  &c.,  to  Wright,  120/.  for  the  loss  sus- 
tained by  fire  on  the  goods  in  the  Ship  Inn  and  offices,  and  450/.  for  the  loss 
"  sustained  in  his  business  as  an  inn  keeper  by  not  being  able  to  occupy  the 
Inn  and  offices  during  the  time  that  elapsed  between  the  fire  and  the  rebuilding 
of  the  said  premises/' 

One  of  the  grounds  of  the  rule  nth*  for  setting  aside  this  award  was,  that  the 
supposed  interest  in  respect  of  which  the  arbitrator  had  awarded  4he  sum  of 
450/.  was  not  within  the  meaning  and  legal  effect  of  the  policy. 

R.  V.  Richards  showed  cause.  The  "interest"  whioh  Wright  had  in  the 
Ship  Inn  and  offices,  consisted  in  the  power  to  use  them  in  his  business  as  an 
innkeeper,  and  therefore  the  loss  sustained  by  him,  by  reason  of  the  temporary 
impossibility  of  using  the  premises  in  the  business,  falls  within  the  meaning  of 
the  policy.  Suppose  that  Wright  had  been  obliged  to  hire  and  pay  for  the 
use  of  other  buildings  whilst  these  premises  were  being  rebuilt, — would  he  not 
have  been  entitled  under  this  policy  to  call  upon  the  insurers  to  indemnify 
him  ?  The  loss  of  business  by  reason  of  his  not  being  able  to  use  the  premises, 
would  be  equally  within  the  policy.  The  profits  of  an  innkeeper,  arising  from 
the  use  of  his  inn,  constitute  an  insurable  interest  analogous  to  the  freight  of 
a  ship.  Although  the  subject  matter  of  an  insurance  must  be  properly 
described,  the  nature  of  the  interest  whioh  the  assured  has  in  the  subject- 
matter  of  the  insurance  may  be  left  at  large.  Crowley  v.  Cowen,  8  Barn.  & 
Adol.  478 ;  Flint  v.  Flemyng,  1  Barn.  &  Adol.  45. 

F.  Kelly,  contra,  was  stopped  by  the  court. 

Lord  Denman  C.  J. — It  is  clear  to  us  that  the  arbitrator  had  no  authority 
to  award  compensation  to  Wright  for  the  loss  he  had  sustained  in  his  business 
by  not  being  able  to  occupy  the  premises.  The  policy  was  not  intended  to 
cover  the  profits  of  the  business. 

Littledalb  J. — I  am  of  the  same  opinion. 

Taunton  J.— I  think  that  profits  are  insurable,  but  they  must  be  insured 
qua  prqfiu.  A  party  is  not  entitled  to  compensation  for  loss  of  profits  under 
an  insurance  of  his  "  interest  in  the  Ship  Inn." 

Williams  J.  concurred.  Bule  absolute. 
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In  the  matter  of  Arbitration  between  LEE  and  HEMINGWAY.-p.  860. 

Where,  in  articles  of  agreement  for  the  sale  of  lands  by  A.  to  B,  it  is  stipulated  that 
the  price  shall  be  fixed  by  an  arbitrator,  and  the  agreement  be  made  a  rule  of  court, 
the  award  being  published,  and  the  agreement  made  a  rule  of  court,  A.  cannot  hate 
an  attachment  against  B.  for  non-payment  of  the  price  awarded. 

A.'s  only  remedy  is  by  aotion  on  the  articles. 

By  articles  of  agreement  under  seal,  entered  into  for  tbe  purpose  of  settling 
certain  differences  oetween  the  parties,  it  was  covenanted  that  Hemingway 
should  purchase  certain  lands  and  shares  in  mines  belonging  to  Lee,  at  a  price 
to  be  determined  by  A.  and  B.,  who  were  to  make  their  award  before  a  certain 
time ;  Lee  covenanted  to  make  out  a  perfect  abstract  of  title  at  his  expense, 
and  to  execute  a  conveyance  upon  payment  of  the  price  fixed  by  the  award. 
The  agreement  was  made  a  rule  of  court.  A.  and  B.  in  respect  of  one  portion 
of  the  property  awarded  14,000?.,  and  in  respect  of  another,  200/.  The 
money  was  demanded  by  Lee,  and  a  conveyance  tendered  by  him  to  Heming- 
way, but  the  latter  refused  to  pay  the  price  assessed  by  the  arbitrators. 

R.  V.  Richards  now  moved  for  a  rule  nisi  for  an  attachment  against 
Hemingway.  The  agreement  is  a  contract  to  purchase,  and  the  arbitrators  are 
only  to  assess  the  amount  to  be  paid ;  but  it  is  submitted  that  it  is  a  case  in 
which  the  court  will  grant  an  attachment.  [Littledale  J.  This  agreement 
is  hardly  within  the  statute  of  William  (8  and  9  Will.  3,  c.  15.)  That  which 
is  said  about  the  price  is  not  the  primary  part  of  the  agreement,  as  the  statute 
contemplates. (a)  You  cannot  have  the  attachment,  but  you  can  bring  your 
action  ;(6)  so  that  you  are  not  without  remedy.  Parke  J.  Even  supposing 
that  we  had  the  poioer,  this  is  not  a  case  in  which  it  would  be  Jit  to  issue  an 
attachment.] 

Per  Curiam.  Bule  refused. 

(a)  The  statute  authorizes  "  all  merchants,  traders  and  others,  desiring  to  end  toy 
controversy,  suit,  or  quarrel,  for  which  there  is  no  other  remedy  but  by  personal  action 
or  suit  in  equity,  by  arbitration  to  agree,  that  their  submission  of  their  suit  to  the 
award  or  umpirage  of  any  person  or  persons,  shall  be  made  a  rule  of  any  of  his  majesty's 
courts  of  record,"  &o.  The  authority  here  given  is  expressly  confined  to  controTersies, 
suits,  or  quarrels  existing  at  the  time  of  the  submission,  and  then  the  proper  subject  of  a 
personal  action  or  suit  in  equity;  whereas,  at  the  time  of  the  submission  in  the  principal 
case,  although  some  difference  had  existed  between  the  parties,  the  matter  submitted 
was  one,  respecting  which  there  was  no  question  between  the  parties,  except  that  raised 
by  the  submission  itself. 

(b)  Namely,  an  action  of  covenant,  on  the  articles  of  agreement. 


AVRIL  v.  The  SHERIFF  of  WARWICK  and  Others.— p.  871. 

A  return  of  nulla  bona  made  by  the  sheriff  to  a  fieri  facial  against  A.  is  admissible  in 
evidence  upon  the  trial  of  a  question  as  to  property  in  goods  at  the  time  of  such 
return  between  A.  and  a  succeeding  sheriff. 

So,  although  the  bailiff  entrusted  with  the  execution  of  suoh  writ  did  not  himself 
search  for  goods  of  A.,  but  sent  his  assistant. 

Trover  to  recover  the  value  of  goods  taken  under  an  execution  before 
Tindal  C.  J.  at  the  spring  assizes  for  the  county  of  Warwick  in  1834. 

The  defendant's  officers,  having  a  fi.  fa.  against  one  Cooper,  and  hearing 
that  some  of  his  goods  had  been  removed  to  Avril's  house,  seised  the  goods  in 
question  there.  Cooper's  goods  were  removed  to  Avril's  house  under  colour 
of  an  assignment  from  Cooper  to  Avril.  To  prove  that,  subsequently  to  the 
time  of  the  execution  of  the  deed  of  assignment,  Avril  had  no  goods  of  his 
own,  the  bailiff  of  the  preceding  sheriff  was  called,  who  stated  that  he  had  sent 
his  followers  to  search  for  goods  of  Avril  to  satisfy  two  writs  of /i  /<*•  against 
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Avril,  that  no  goods  were  found,  and  that  he  had  indorsed  the  writs  to  that 
effect.  These  two  writs,  with  the  return  of  the  sheriff  of  nulla  bona,  were 
also  put  in.  The  admission  of  this  evidence  was  objected  to  on  the  part  of  the 
plaintiff.  The  Lord  Chief  Justice  admitted  the  evidence,  and  a  verdict  was 
found  for  the  defendant, 

M.  D.  HiU  now  moved  for  anew  trial,  on  the  ground  that  the  evidence  was 
improperly  received.  The  evidence  was  inadmissible,  as  the  bailiff  did  not 
ascertain  that  Avril  had  no  goods  to  satisfy  the  writs,  but  sent  his  followers. 
He  was  therefore,  in  effect,  giving  evidence  of  what  was  detailed  to  him  by 
another  person.  The  person  who  actually  made  the  search  should  have  been 
called.  The  mere  fact  of  a  return  of  nulla  bona  is  not,  under  these  circum- 
stances, sufficient.  [Pabke  J.  In  Gyfford  v.  Woodgate,  11  East,  297,(a)  it 
was  held  that  the  sheriff's  return  indorsed  on  a  writ  is  prima  facie  evidence  of 
the  facts  returned.  It  is  difficult  to  contend  that  the  return  is  not  some 
evidence.  The  principle  is,  that  it  is  the  return  of  a  public  officer.']  Returns 
are  frequently  made  in  consequence  of  an  arrangement  between  the  sheriff  and 
one  of  the  parties  to  a  suit.  [Lord  Den  man  C.  J.  That  argument  was 
pressed  in  Gyfford  v.  Woodgate.  Lord  Ellknborough  was  of  opinion  that 
the  return  was  prima  facie  evidence  of  the  facts  stated  in  it,  upon  the  ground 
that  faith  was  to  be  given  to  the  official  act  of  an  officer,  even  where  third 
persons  were  concerned.]  If  the  return  only  had  been  put  in,  it  might  be 
conceded  that  it  was  prima  facie  evidence,  but  the  authority  of  the  return  is 
falsified.  It  was  the  duty  of  the  bailiff  to  have  searched  himself  for  the 
goods. 

Lord  Denman  C.  J. — It  is  very  slight,  but  it  is  evidence.  We  will,  how- 
ever, see  my  brother  Tindal. 

On  a  subsequent  day,  his  lordship  said  that  he  had  spoken  to  Lord  C.  J. 
Tindal,  who  saw  no  reason  for  disturbing  the  verdict.  Rule  refused. 

(a)  In  that  case,  however,  the  writs  were  produced  in  evidence  by  the*  party  objecting 
to  the  admissibility  of  the  return. 


The  KING  v.  the  Mayor  of  OXFORD.(a)— p.  877. 

An  inferior  court  cannot  grant  a  new  trial,  except  on  the  ground  of  fraud  or  irregularity 

in  obtaining  the  verdict 

An  action  by  Sam  m  cms  against  Grafton  was  brought  in  the  Mayor's  Court 
at  Oxford,  and  the  plaintiff  obtained  a  verdict  for  3/.  4*.  4d.  Subsequently 
the  mayor  granted,  first  a  rule  nut',  and  afterwards  a  rule  absolute  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  weight  of  evidence. 

Upon  an  affidavit  stating  these  facts,  Chilton,  for  the  plaintiff,  obtained  a 
rule  to  show  cause  why  a  mandamus  should  not  issue  to  the  court  below, 
commanding  them  to  proceed  to  judgment  upon  the  verdict  obtained  in  this 
cause,  and  why  the  defendant  should  not  pay  the  costs  of  this  application. 
The  rule  was  moved  for  on  the  ground  that  an  inferior  court  has  no  power  to 
grant  a  new  trial,  except  for  irregularity. 

F.  KtUy  now  showed  cause.  The  authority  for  the  position  that  an  inferior 
court  may  grant  a  new  trial  for  irregularity,  but  not  upon  the  merits,  is  Com. 
Dig.  tit.  Court  (Q.)  This  position  is  not  supported  by  any  case.  Blackquiere 
v.  Hawkins,  1  Dougl.  880;  Bay  ley  v.  Boorne,l  Stra.  392;  and  Bex  v. 
Peters,  1  Burr.  568,  which  appear  to  be  the  only  cases  which  can  be  referred 
to,  as  establishing  that  inferior  jurisdictions  do  not  possess  this  wholesome 
power,  contain  only  mere  obiter  dicta,  not  called  for  by  the  facts  of  the  case, 
nor  made  after  direct  argument  upon  the  point.     Unless  the  court  see  clearly 

(a)  This  case  was  decided  in  last  Hilary  term. 
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that  the  rale  is  well-established  by  decided  cases,  they  will  not  issue  the 
mandamus. 

Chilton,  contra,  was  about  to  address  the  court,  when 

Lord  Dbnman  C.  J.  said,  we  do  not  consider  it  necessary  to  hear  you, — 
nor  indeed  proper, — for  that  would  imply  that  we  thought  the  question 
doubtful,  where  no  fraud  or  irregularity  in  obtaining  the  former  verdict  is 
shown  or  made  the  ground  of  the  application  for  a  new  trial,  we  think  that  it 
does  not  admit  of  a  doubt  but  that  inferior  jurisdictions  have  no  power  to 
grant  a  new  trial. 

Littledalk  J.,  Taunton  J.,  and  Patt«80N  J.  concurred. 

Rule  absolute. 


v    »' 
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PRINCIPAL   MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACTION. 
See  Abbitratxoit. 

1.  Where  It  was  agreed  between  A.  and  B. 
that  B.  should  take  A.'s  mare  to  grate  and 
hare  ber  blistered:  Held,  that  A.  oonld 
maintain  an  action  against  a  chemist  for 
selling  ointment  to  B.,  which,  npon  being 
applied,   injured   the   mare.     PhiUipe   v. 

Wood,  645 

2.  Where,  at  a  meeting  of  creditors  of  A.  it  is 
agreed  that  a  composition  of  6s.  in  the 
pound  shall  be  accepted,  and  that  promis- 
sory notes  for  the  amount  "  shall  be  given 
within  fourteen  days,  the  creditors  assent* 
ing  thereto  within  that  time,"  and  A.  is 
sued  for  a  debt  due  to  one  of  the  parties  to 
the  agreement,  unless  A.  can  show  delivery 
or  tender  of  the  note,  he  is  liable  for  the 
whole  debt.     0  ugh  ton  v.  Trotter,  666 

8.  By  an  act  of  parliament  a  district  is  taken 
out  of  the  county  at  large,  and  annexed  to 
the  county  of  a  city  and  is  declared  to  be 
member  and  parcel  of  the  county  of  the 
city,  except  lor  certain  purposes.  If  a 
house  situate  in  the  annexed  district  be 
feloniously  demolished  by  rioters,  the 
owners  may  sue  the  inhabitants  of  the 
county  of  the  city  for  the  amount  of  his 
damages,  under  7  A  8  G.  4,  o.  31,  if  such 
liability  is  not  mentioned  among  the  excep- 
tions, although  it  may  not  clearly  appear 
that  the  defendants  oould  reimburse  them- 
selves by  a  rate  which  should  embrace  the 
annexed  district.  Humphriee  v.  The  Jnhab. 
of  Brietol,  668 

4.  Case  lies  for  a  judgment  creditor  against  a 
sheriff  for  not  selling  within  a  reasonable 
time  after  a  seizure  under  a/./o. 

But  the  plaintiff  in  such  an  action  can 
recover  nominal  damages  only, unless  actual 
injury  be  proved. 

Where,  therefore,  the  sheriff  delays  sell- 
ing for  an  unreasonable  time,  and  before 
the  sale,  but  after  the  time  when  he  ought 
to  have  sold,  receives  a  notice  of  a  fiat  in 
bankruptcy  against  the  execution  debtor, 
and  afterwards  returns  that  he  has  the  levy 


money  in  his  hands,  but  that  he  has  re- 
ceived such  notioe,  it  lies  upon  the  plaintiff 
to  prove  the  trading,  aot  of  bankruptcy, 
Ac,  so  as  to  show  that,  by  reason  of  the 
sheriff's  delay,  the  right  of  property  in  the 
goods  seised  passed  before  the  sale  into 
other  hands,  and  that  the  plaintiff's  execu- 
tion bad  been  thereby  frustrated.  Bale*  v. 
Wingfleld,  692 

ADVERSE  POSSESSION. 
A.  having  reoeived  the  profits  of  land  after 
his  marriage,  dies,  leaving  a  son.  His 
widow  enters  and  enjoys  the  land  more 
than  60  years,  and  by  her  will,  in  which 
she  declares  that  the  property  bad  de- 
scended to  her  from  her  mother,  devises  it 
to  a  son  by  a  second  husband.  This  pos- 
session is  not  necessarily  adverse.  Doe 
den,  Roffeg  y.  Sarbrough,  644 

AFFIDAVIT. 

1.  In  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  the  affidavit 
of  debt  must  state  by  whom  the  bill  was 
indorsed  to  the  plaintiff:  it  is  not  sufficient 
to  state  that  the  bill  was  duly  indorsed  to 
him.     Woolley  v.  Eeeudier,  607 

2.  Semble,  that  an  affidavit  to  found  a  crimi- 
nal information  for  a  libel  published  in 
England,  upon  a  person  being  in  parts  be- 

.  yond  seas,  may  be  sworn  abroad.  The 
King  v.  The  Editor  of  Satinet,  621 

8.  In  affidavits  in  support  of  a  rule  to  strike 
an  attorney  off  the  roll,  it  is  not  sufficient, 
for  the  deponent  to  state  facts  from  which 
suoh  misoonduot  may  be  inferred,  without 
directly  asserting  their  belie/  that  the  party 
charged  has  been  actually  guilty  of  such 
misconduct.    /»  the  Matter  of  King,       622 

APPEAL. 
The  court  will  not  grant  a  mandamus  com- 
manding the  justices  in  sessions  to  try  an 
appeal  dismissed  for  want  of  notioe  of  trial, 
where  the  Court  of  Quarter  Sessions  has 
granted  a  oase  upon  the  question  whether 
it  bad  been  rightly  dismissed,  whioh  has 
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been  abandoned  by  the  party  applying  for 
tbe  mandamus.  The  King  v.  The  Justice 
of  the  Weet  Hiding  of  Yorkshire,    t         626 

APPEARANCE. 

The  appearance  must  be  entered  in  the  county 

in  which  the  original  writ  issues,  though 

the  service  be  of   an  alias  into  another 

county.  Brown  v.  M'Cullock  and  two  others, 

496 

ARBITRATION. 

1.  The  death  of  the  defendant  after  the 
making  of  an  award  in  pursuance  of  a  rule 
of  the  court,  where*  no  verdict  or  judgment 
has  been  entered  up,  abates  the  suit;  and 
the  court  will  not  enforce  the  performance 
of  the  award  by  attachment.  Maffey  v. 
Godwyn,  625 

2.  The  rule  of  E.  T.  2  G.  4,  requiring  the 
grounds  of  the  objection  to  an  award  to  be 
stated  upon  a  rule  nisi  to  set  it  aside,  ap- 
plies to  the  certificate  of  an  arbitrator  em- 
powered to  ascertain  the.  amount  due  from 
the  defendant  to  the  plaintiff,  and  to  certify 
the  same  to  the  associate,  by  whom  a  ver- 
dict is  to  be  entered  accordingly.  Carmi» 
chael  v.  Houchen,  602 

8.  Where  a  cause  is  referred  to  an  arbitrator, 
it  is  not  necessary  that  he  should  find  for 
the  plaintiff  or  defendant  in  the  very  words 
of  the  issue.  It  is  sufficient  if  he  decides 
substantially  the  question  in  dispute. 

An  award  made  upon  a  reference  of  a 
cause,  and  all  matters  in  difference  between 
the  parties,  is  bad  if  it  omit  to  assess 
damages  upon  a  judgment  of  nil  dicit  upon 
a  new  assignment  of  excess.  Wykes  v. 
Shipton,  603 

4.  Where,  in  articles  of  agreement  for  the 
sale  of  land  by  A.  to  8.,  i(  is  stipulated  that 
the  price  shall  be  fixed  by  an  arbitrator, 
and  the  agreement  be  made  a  rule  of  oourt, 
the  award  being  published,  and  the  agree- 
ment made  a  rule  of  court,  A.  oannot  have 
an  attachment  against  B.  for  non-payment 
of  the  price  awarded. 

A.'s  only  remedy  is  by  action  on  the  articles. 
Lee  and  Hemingway,  428 

ARREST. 

See  Bail. 

1.  A  party  taken  under  an  irregular  writ  is 
privileged  from  arrest  in  returning  from  the 
chambers  of  the  judge  who  has  discharged 
him. 

So,  although  his  attendance  before  the 
judge  be  voluntary;  as  where  he  is  brought 
up  under  a  habeas  corpus  obtained  by  him 
self.     The  King  v.  Blake,  572 

2.  A  party  is  not  warranted  in  arresting  an- 
other for  a  debt  of  which  he  has  not,  at  the 
time  of  making  the  arrest,  some  evidence 
besides  his  own  personal  knowledge  of  its 
existence;  and  therefore  a  plaintiff  arrest- 
ing a  defendant  for  a  large  sum  of  money, 
and  having  at  the  time  of  arrest  evidence 
only  as  to  a  small  portion  of  the  amount, 
was  held  to  be  liable  to  costs  under  43  O. 
3,  o.  46,  s.  3,  although  at  the  time  of  the 
trial,  some  evidence  of  a  euheequent  acknow- 
ledgment by  the  defendant  was  given. 
Griffith  v.  Pointon,  586 

5.  A  private  person  cannot  apprehend  another, 
upon  a  suspicion  of  felony,  for  the  purpose 


of  taking  him  to  the  place  where  the  theft 
was  committed,  in  order  to  ascertain  whether 
he  was  the  thief.    Hall  v.  Booth,  607 

4.  A.  having  deposited  with  B.  certain  goods 
as  a  security,  a  dispute  arises  concerning 
the  goods,  upon  which  B.  obtains  from  C, 
a  police  magistrate,  a  summons  requiring 
A.'s  appearance  on  a  day  named.  Upon 
the  appearance  before  C,  B.  makes  oath  to 
a  written  information,  that  he  believes  the 
goods  to  have  been  illegally  pawned  or  dis- 
posed of  by  A.,  C.  gives  a  further  day  to  the 
parties,  when,  after  evidence  being  gone 
into,  C.  commits  A.  for  re-examination  on  a 
charge  of  suspicion  for  having  unlawfully 
disposed  of  the  goods  of  B.  Held:  that  the 
charge  was  not  sufficiently  made  so  si  to 
give  the  magistrate  jurisdiction  over  the 
matter,  under  the  8th  section  of  the  Pawn- 
brokers' Act,  (39  A  40  Geo.  3,  e.  90.) 

Whether  in  a  case  upon  this  statute,  pro- 
perly brought  before  a  magistrate,  the  party 
may  be  committed  for  reexamination, 
qusere.     Tate  v.  Chamber*,  619 

ASSUMPSIT. 

See  Actio*. 
Where  a  private  act  gives  the  trustees  of  a 
river-navigation  power  to  sue  arrears  of  tolli 
"  by  action  of  debt  or  on  the  case,  assump- 
sit will  lie."     Corbett  v.  Carpmeai,         M3 

ATTACHMENT. 
See  Abbitiiatiobt.  Witnbss. 
Upon  a  motion  for  an  attachment  for  nonpay- 
ment of  oosts,  pursuant  to  the  master*! 
allocatur,  to  whom  accounts  had  been  re- 
ferred upon  the  undertaking  of  the  party, 
the  court  refused  to  grant  a  rule  absolute  in 
the  first  instance,  and  this  is  the  practice  of 
all  the  courts.  Rex  v.  Spraggs,  in  the  mat- 
ter of  Spraggs  v.  WUks,  687 

ATTORNEY. 

See  Affidavit.    Costs. 

1.  A  promise  by  an  attorney  after  trial  to  pay 
a  witness  a  compensation  for  his  loss  of  tine 
cannot,  it  seems,  be  enforbed  either  by  ac- 
tion or  attachment     Bates  v.  Sturpess,  503 

2.  An  attorney  of  this  Court  having  arretted 
an  attorney  of  the  Court  of  King's  Bench, 
the  latter  was  discharged  on  filing  common 
bail.     Carton  v.  Don  ford,  613 

3.  The  oourt  cannot  permit  an  attorney  to 
have  the  benefit  of  executions  issued  arainet 
a  client  for  damages  and  costs  which  the 
former  has  been  compelled  by  a  rule  to  pay 
in  consequence  of  a  personal  undertaking. 
Semble,  that  the  oourt  will  enforce  a  verbal 
undertaking  made  by  an  attdrney  on  behalf 
of  a  client  to  pay  damages  and  costs,  where 
the  other  party  has  been  thereby  indeeed 
to  consent  to  take  a  verdict  for  a  eertain 
sum,  instead  of  going  to  the  jury.  iSfr  J- 
Milliman,  **> 

4.  On  a  general  reference  to  taxation  of  an 
attorney's  bill,  the  prothonotary  caaaol 
take  into  his  consideration  the  question  oT 
retainer.    Nelson  v.  Slack,  *» 

6.  Attorneys  are  entitled  to  be  admitted  to  the 
interior  of  the  K.  B.  prison,  when  they  hate 
oocasion  to  go  therefor  the  benefit  of  cheats 
confined  in  the  prison,  or  when  they  are 
sent  for  by  snob  clients.    Bnt  the  court  wfil 
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not  make  *  general  order  upon  the  marshal 
to  permit  an  attorney  to  go  into  the  interior 
at  all  times  to  visit  his  client!.  In  ¥e,  Wil- 
liam Jane;  Eeq.,  526 

6.  The  court  will,  npon  payment  of  a  moderate 
fine,  re-admit  an  attorney,  who  has  inadver- 
tently practised  without  a  certificate,  through 
the  omission  of  the  cltfrk  usually  employed 
to  take  it  out.     Ex  parte  Bigby,  547 

7.  An  attorney  with  whom  deeds  are  deposited 
in  order  to  enable  him  to  obtain  money  for 
the  party  depositing,  is  bound  npon  inquiry 
by  his  client,  to  inform  him  where  such 
deeds  are. 

An  attorney  with  whom  deeds  are  de- 
posited, places  them  without  his  client's 
knowledge,  in  the  hands  of  a  party  from 
whom  he  has  borrowed  money  for  his  client. 
The  attorney  is  afterwards  unable  to  inform 
bis  client  where  the  deeds  are.  He  is 
chargeable  with  having  mislaid  such  deed. 
Wilmott  v.  Elkington,  547 

8.  An  attorney  is  bound  to  give  evidence  of  a 
statement  made  by  himself  to  the  adverse 
party  by  the  direction  of  his  client  Bipon 
v.  Davie*,  671 

0.  The  eourt  will  not  receive  an  application 
to  strike  an  attorney  off  the  rolls,  except  at 
the  bands  of  a  banister.    In  re Gent. 

622 

BAIL. 
See  Surety. 

1.  Where  bail  were  rejected  on  the  ground  of 
a  defect  in  the  affidavit  of  justification,  in 
omitting  to  describe  the  bail  as  housekeepers 
or  freeholders,  the  eourt  refused  to  allow 
the  plaintiff  the  costs  of  his  opposition!  or 
of  the  opposition  to  a  former  justification  on 
the  ground  of  a  defective  notioe.  Kibble  v. 
Thorburn,  506 

2.  If  a  plaintiff  make  an  affidavit  of  debt  and 
sue  out  a  writ  in  his  own  right,  and  after- 
wards declare  as  executor,  the  bail  are  dis- 
charged.    Maneety  v.  Steven;  509 

3.  A.  is  charged  with  a  felony  before  three 
magistrates,  who,  upon  hearing  evidence, 
admit  him  to 'bail,  and  afterwards,  upon 
additional  evidence,  commit  him  to  gaol.  A. 
is  not  entitled  to  a  habeae  corpue  to  be  dis- 
charged out  of  custody.    Ex  parte  Allen, 

599 

4.  Special  bail  in  an  action  in  this  eourt  by 
bill  were  liable  to  the  amount  of  debt  and 
eosts  recovered,  such  amount  not  exceeding 
double  the  sum  sworn  to.  Blaney  v.  Holt. 
Same  v.  FardeU,  619 

BAIL  BOND. 
On  a  motion  to  cancel  a  bail-bond  on  the 
ground  that  the  defendant  (a  bankrupt)  had 
since  obtained  his  certificate,  it  being  sug- 

fested  that  the  certificate  had  been  obtained 
y  fraud,  the  court  (the  parties  consenting) 
directed  an  issue  to  try  that  fact.  Duncan 
y.  Everett,  492 

BANKRUPT. 
See  Baron  A  Fkmb,  1. 
1.  J.  S.  became  possessed  (in  trust,  as  execu- 
tor of  his  deceased  father,)  of  certain  shares 
in  the  joint  stock  of  the  Lead  Smelting 
Company.  The  only  evidence  of  a  party's 
interest  in  the  stock  of  this  company  is,  a 
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book  in  which  are  entered  all  transfers  o 
shares.  In  this  book  there  was  an  entry 
signed  by  J.  S.,  purporting  to  be  a  transfer 
of  the  shares  in  question,  from  himself  as 
executor  to  himself  in  his  individual  cha- 
racter. Where  the  transfer  is  made  in 
pursuance  of  a  bona  fide  sale  for  a  money 
consideration,  the  words  "  sell  and  assign" 
aroused;  but  in  this  instance  those  words 
were  erased.  On  the  faith  of  his  apparent 
ownership  of  these  shares,  J.  8.  acted  as  a 
director  of  the  company,  and  received  the 
dividends  to  his  own  use  up  to  the  time  of 
his  bankruptcy;  and,  on  passing  his  ac- 
counts under  the  commission,  he  treated 
the  shares  as  his  own  property.  Upon  an 
issue  directed  to  try  the  right  to  these 
shares,  between  J.  S.  and  another,  as  exe- 
cutors of  the  original  proprietor,  and  the 
assignees  of  J.  8.,  it  was  left  to  the  jury  to 
■ay  whether  or  not  the  shares  were,  at  the 
time  of  the  bankruptcy,  in  the  possession, 
order,  or  disposition  of  the  bankrupt  with 
the  consent  and  permission  of  the  true 
owner.  The  jury  having  found  for  the 
plaintiffs,  the  court  refused  to  disturb  the 
verdict.     Cooper  v.  De  Taetet,  520 

2.  The  price  of  goods  sold  by  an  uncertificated 
bankrupt,  may  be  reoovered  by  him  against 
the  vendee,  his  assignees  not  interfering. 

After  the  bankruptcy  of  A.,  and  before 
his  certificate,  B.,  one  of  his  creditors,  pur- 
chases goods  from  him.  In  an  action 
brought  by  A.,  after  obtaining  his  certificate 
for  the  price  of  the  goods,  the  old  debt 
cannot  be  set  off,  being  barred  by  the  certi- 
ficate.    Hayllar  v.  Sherwood,  576 

BARON  AND  FEMR. 
1.  It  is  competent  to  a  jury  to  infer  agenoy  in 
a  wife,  to  accept  a  notice  with  respect  to  a 
particular  transaction  in  her  husband's 
trade,  from  the  circumstance  of  her  being 
seen  twice  in  his  counting  house,  appearing 
to  conduct  his  business  with  reference  to 
the  transaction  in  question,  and  on  one  of 
these  occasions  giving  directions  to  the 
foreman.    Plimmer  v.  Sette,  612 

BILL  OF  EXCHANGE. 
See  Btidsrcb. 

1.  A  bill  of  exchange  drawn  for  the  purpose 
of  discounting  and  applying  the  proceeds  in 
payment  of  a  former  bill,  drawn,  accepted 
and  indorsed  by  the  same  parties,  is  not 
affected  by  an  usurious  dealing  which  would 
have  avoided  the  first  bill:  but,  semble, 
that  it  would  have  been  otherwise  had  the 
second  bill  been  given  expressly  in  substi- 
tution of  the  first  Marchant  v.  Dodgin  and 
other;  619 

2.  A.  draws  a  bill  on  B.  in  the  country,  making 
it  payable  at  the  house  of  C.  in  London, 
without  authority  from  0.  and  B.  accepts 
the  bill  in  this  form,  without  giving  notice 
to  C.  or  providing  for  the  payment  of  the 
bill  at  O.'s  house.  A.  negotiates  the  bill, 
which  upon  becoming  due  is  presented  by 
the  holder  to  0.,  who  paid  it  under  the  sup- 
position that  the  bill  so  presented  was 
another  bill  of  a  different  amount  and  date, 
drawn  by  B.  on  and  accepted  by  himself, 
and  did  not  discover  his  mistake  until  a 
fortnight  afterwards,  when  the  other  bill 
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was  presented.  B.  beeomei  bankrupt: — 
Btldy  that  C.  could  not  recover  against  A. 
in  an  action  for  money  had  and  received. 

Bat  eemble,  that  if  A.  himself  had  received 
payment  as  holder  of  the  bill :  for  his  mis- 
conduct in  making  the  bill  payable  at  C.'s 
house  he  would  have  been  liable.  Davie* 
y.  Wateon  and  Brougkton,  687 

3.  A  letter  written  by  the  drawer  to  the  holder 
of  a  bill,  six  days  after  the  day  on  which 
the  drawer  should  have  received  notice  of 
dishonour,  and  containing  ambiguous  ex 
pressions  respecting  the  non-payment  of 
the  bill,  was  held  to  be  properly  left  to  tho 
jury  as  evidence  from  which  they  might  or 
might  not  infer  that  notice  had  been  given 
on  the  proper  day.  Booth  and  other*  v. 
Jacob*  and  another,  610 

BUILDING  ACT. 
When  a  statute  authorises  a  company  to  re- 
move and  erect  buildings,  and  provides  a 
specific  remedy  for  partios  injured  by  such 
removal  and  ereotion,  the  occupiers  of  a 
house  adjoining  one  that  has  been  pulled 
down  and  rebuilt  by  the  company,  is  not 
entitled  to  such  remedy  in  respect  of  injury 
sustained  by  reason  of  the  removal  of  a 
party-wall  between  the  two  houses,  after  a 
notice  given  under  the  Building  Act; 
although  the  company  may  not  hare  strictly 
complied  with  the  requisitions  of  the  Build- 
ing Act  in  respect  of  such  party-wall.  The 
King  r.  The  Hungerford  Market  Company, 

674 

CANAL  NAVIGATION. 

See  Majtdaxus,  1.    Tbotbb, 
CARRIER. 
The  bailee  of  goods  sending  them  by  a  carrier 
to  the  bailor,  may  sue  the  carrier  for  nogli- 
genoe.    Freeman  v.  Birch,  643 

CERTIORARI. 
1.  Held :  that  a  judge's  order  or  fiat  for  a  cer- 
tiorari to  issue  in  vacation  can  only  be 
granted  nieu     The  King  ▼.  Inhab,  Chipping 
Sodbury,  600 

CONTUMACE  CAPIENDO. 
It  is  competent  to  the  Court  of  Chancery  to 
issue  several  concurrent  writs  de  cemtumaee 
capiendo. 

A  contumaee  capiendo  may  be  returnable 
on  or  after  the  ee*oin  day  of  the  term.  Bex 
V.  Blake,  672 

COPYHOLD. 

1.  A.  for  a  valuable  consideration  paid  by  B., 
surrenders  a  copyhold  to  such  uses  as  B. 
shall  appoint,  and  in  default  of  appointment 
to  B.  in  fee,  B.  appoints  to  C.  Semitic,  that 
the  lord  is  bound  to  admit  C.  without  re- 
quiring the  previous  admission  of  B.  The 
King  Y.  The  Lord  of  the  Manor  of  Oundle, 

646 

COMPOSITION  WITH  CREDITORS. 

See  Actio*. 
1.  A  plaintiff  arresting  a  defendant  under  a 
misapprehension  of  a  doubtful  point  of  law, 
is  not  liable  to  pay  the  defendant  his  costs, 
under  43  Geo.  3,  c  46,  s.  3.  Stowin  r.  Toy- 
lor,  631 


3.  The  court  will  not  grant  a  rule  for  the  taxa- 
tion of  an  attorney^  bill  of  costs  at  the 
instance  of  a  third  party,  who  makes  the 
application  simply  for  the  collateral  purpose 
of  reducing  the  bill  so  low  as  to  nuke  him 
a  bad  petitioning  creditor.  Clutterbmeh  A*' 
eignee  of  Oingel  v.  Coomb*,  670 

3.  B.,  a  builder,  is  employed  by  A.  in  iltermf 
A.'s  bouse.  During  the  progress  of  the 
work  A.  countermands  the  employment, 
whereopon  B.  requests  A.  to  appoint  s 
valuer,  and  upon  receiving  no  answer  to  bis 
application,  B.  continues  the  work,  com- 
pletes it,  and  arrests  A.  for  the  whole 
amount,  but  recovers  only  for  the  work 
done  previously  to  the  countermand.  The 
defendant  is  entitled  (under  43  G.  3,  e.  4*,) 
to  costs.    RneeeU  y.  Athineon,  M* 

4.  Where,  after  notice  of  declaration  is  sa 
action  of  slander,  the  defendant  signs  a 
paper  containing  an  apology,  and  a  state- 
ment, that  at  his  request  the  plaintiff  hai 
consented,  on  his  paying  the  costs  ss  be- 
tween attorney  and  client,  and  making  rath 
apology,  to  stay  proceedings  therein,  sad 
notice  of  trial  is  accordingly  c  ^untermanded, 
the  court  will  require  the  defendant  to  psy 
such  costs,  and  empower  the  plaintiff  to 
sign  judgment  as  for  want  of  a  plea,  in  esse 
of  non-payment  thereof.     YareWem  v.  Brook, 

m 

6.  A  court  has  no  power  to  order  the  hill  of 
an  attorney  to  be  taxed,  unless  it  sppetr 
that  some  part  of  the  business  was  done  is 
the  court  to  which  application  for  the  order 
is  made.    Ex  parte  King,  614 

COURT  OF  REQUESTS'  ACT. 
L  The  power  of  the  commissioners  under  the 
first  Tower  Hamlets'  Court  of  Requests'  Act, 
(23  Geo.  2,  c  20,)  to  commit  debtors  is 
execution  to  the  House  of  Correction,  wss 
taken  away  by  the  General  Gaol  Act,  (4  ft. 
4,  c  64,)  and  a  classification  of  prisonen  is 
pursuance  thereof;  and  it  is  not  restored  by 
the  last  Tower  Hamlets'  Court  of  Reqoesuj' 
Act,  (2  WilL  4,  c.  Ixy.)  The  King  v.  Th* 
Governor  of  the  Houee  of  Correction  efJtid- 

•71 
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See  Askvitt. 
DISCLAIMER. 
"  I  hare  no  rent  for  you,  because  A.  R  ksi 
ordered  me  to  pay  none."    This  is  evidence 
of  a  disclaimer  of  tenancy.    Dot  d.  White- 
head v.  Pittmcm,  6Sf 

DISTRESS. 

1.  Case  will  lie  against  a  landlord  who,  hty- 
■  ing  distrained  goods  sufficient  to  pay  his 

rent,  abandons  the  distress,  and  aftervsrdi 
makes  the  second  distress  for  the  issm 
rent. 

Semble,  that  trespass  would  also  lit. 
Smith  v.  Goodwin  and  Mchardo,  $** 

2.  There  is  no  statutory  limit  to  the  amosst 
of  costs  and  charges  for  levying  and  in- 
pounding  a  distress  for  rent  above  20t, 
where  it  is  impounded  on  the  premises  by 
virtue  of  1 1  Geo.  2,  e.  19,  a  16. 

The  6T  Geo.  3,  c  93,  regulating  the  so* 
*nd  charges  for  levying  and  disposing  of* 
distress  for  rant  under  JU*  date  not  sfpt* 
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to  ease  of  a  distress  taken  for  more  than 
202.,  though  made  upon  goods  which  are 
appraised  at,  and  sold  for,  less  than  202. 
Child  v.  Chamberlain  and  Others,  610 

EJECTMENT. 
See  Ankuitt. 

1.  On  motion  for  judgment  against  the  casual 
ejector,  the  affidavit  all-  ged  a  service  of  the 
declaration  and  notice  upon  a  servant  of  the 
tenant,  upon  the  premises,  the  tenant  being 
absent;  and  that  the  servant  had  subse- 
quently stated  that  he  had  given  them  to 
his  master : — Held,  not  sufficient  Doe  on 
the  demit*  of  Thomas  v.  Boe,  488 

2.  Service  of  declaration,  and  notice  in  eject- 
ment, where  the  tenant  is  not  to  be  found. 
Doe  d.  James  v.  Boe9  402 

8.  Qumre  whether  r.  xv.  of  the  Michaelmas 
Term,  3  Will.  4,  as  to  the  intituling  declara- 
tions, applies  to  declarations  in  ejectment 
Doe  d.  Haines  v.  Boe,  610 

4.  Ejectment  may  be  maintained  upon  a  term 
duly  created,  but  assigned  to  the  lessor  of 
the  plaintiff  by  a  deed  defective  under  the 
statute  of  13  Elis.  e.  20.  Doe,  <*e.  of  Moore 
and  Othere  v.  Hamsden,  646 

6.  Semble,  that  in  ejectment  the  omission  of 
all  local  description  of  the  tenement  de- 
mised, is  error,  though  the  oounty  and  vill 
in  whioh  the  demise  was  made  arc  stated  in 
the  declaration,  and  the  oounty  is  stated  in 
the  margin. 

Pending  a  rule  mn  to  arrest  judgment  on 
the  ground  of  such  error,  the  court  allowed 
the  plaintiff  to  amend  the  declaration  and 
issne,  on  payment  of  the  coats  of  both  rules. 
Doe  dem,  Jiogers  and  Othere  v.  Bath,      860 

6.  A  notice  at  the  foot  of  a  declaration  in 
ejectment,  advising  the  tenant  to  appear 
and  defend  in  due  time,  is  insufficient.  Doe 
dem,  Jeherwood  v.  Boe,  682 

ELECTION. 
Where  a  statute  directs  an  election  by  poll, 
semble  that  the  poll  may  be  taken  from  the 
holding  np  of  the  electors'  hands.  But  if 
the  tellers  appointed  to  take  the  numbers 
differ,  and  a  poll  is  demanded  and  refused, 
the  court  will  grant  a  mandamus  to  enter 
adjournment  of  the  election  meeting,  and 
to  proceed  to  complete  the  election.  The 
King  v.  Vestrymen  of  the  Parish  of  St. 
Luke's,  682 

ERROR. 

See  Ahindmint.    Faxon*.    IvDionmrr. 

ESTATE  TAIL. 
1.  By  a  marriage  settlement,  certain  lands 
were  conveyed  to  trustees  to  the  use  of  the 
husband  for  life,  with  power  of  appoint- 
ment to  male  issues,  remainder  to  the  trus- 
tees to  preserve  contingent  remainders; 
remainder,  in  default  of  appointment,  to 
the  sons  successively  in  tail  general;  re- 
mainder to  the  right  heirs  of  the  husband. 
After  the  marriage  the  husband  became 
bankrupt,  and  his  lands  were  conveyed  by 
the  commissioners  to  his  assignees,  by  deeds 
of  bargain  and  sale,  who  afterwards  sold 
them,  subject  to  the  contingencies  in  the 
deed  of  settlement.     The  husband  after.! 


wards  executed  a  deed  of  appointment  to 
his  son  in  fee,  after  the  determination  of 
bis  own  life  estate  i—Held,  that  the  son 
took  no  estate  under  the  appointment,  but 
that,  under  the  marriage  settlement,  he 
took  an  estate  tail  in  remainder,  expectant 
on  the  determination  of  the  life  estate  of 
bis  father.  Badham  and  Others  v.  Use  and 
Others,  470 

2.  A.,  donee  in  tail,  enters  and  takes  the 
profits ;  in  the  lifetime  of  A.,  B.  enters  and 
tskes  the  profits  during  30  years  to  his  own 
use.  A.  dies.  C,  his  issue  in  tail,  may 
enter  upon  B.,  and  is  not  bound  to  show 
that  the  possession  of  B.  was  not  adverse. 
Doe  dem.  Smith  v.  Pike  and  Sighett,       637 

3.  A.  devises  land  to  B.  for  life,  remainder  to 
the  first  and  other  sons  of  B.  in  tail  male. 
After  the  death  of  A.  and  B.,  C.  the  first  son 
of  B.  enters,  suffers  a  recovery  nnd  resettles 
the  property  by  a  deed,  to  which  Z.  is  an 
executing  party,  as  trustee  of  a  term,  and 
thereby  creates  a  power  of  incumbering. 
Z.  afterwards  devises  other  lands  to  E.,  the 
second  son  of  C,  in  tail  with  a  limitation 
over,  in  case  the  land  devised  by  A.  in  toil 
male  shall  descend  to  or  devolve  upon  E. 

D.  the  eldest  son  of  C.  dying  in  his  life-time, 

E.  upon  the  death  of  C.  takes,  subject  to  an 
incumbrance  created  under  the  power,  the 
land  devised  by  A. : — Held  by  Denman  C. 
J.,  and  Patteson  J.  dissentienU  Taunton  J. 
that  E.  is  not  incapacitated  from  holding 
both  estates.  Fatakerley  v.  Ford  and  Fa- 
eakerley,  663 

EVIDENCE. 
See  Bahksotpt.    Sbsuff. 

1.  The  admission  of  spawn-broker's  shopman 
that  his  master  is  in  possession  of  goods,  is 
not  admissible  in  evidence  against  the  lat- 
ter, in  an  action  of  detinue,  where  the  goods 
are  not  pledged  in  the  ordinary  course  of 
the  trade,  that  is,  for  an  amount  authorised 
by  the  statute  80  A  40  Geo.  3,  o.  00.  Garth 
v.  Howard  and  Fleming,  404 

2.  A  magistrate  cannot  be  required  to  hear 
the  evidenoe  which  ought  not  to  affeot  his 
determination.     The  King  v.  Minshull,   313 

3.  Declarations  made  by  the  widow  before  tLe 
time  of  making  her  will,  that  A.'s  son  would 
have  the  estate  after  her  death,  are  admis- 
sible as  evidence  that  A.'s  possession  was  in 
bis  own  right;  and  the  declarations  in  the 
will  are  inadmissible  to  show  that  the  pro- 
perty had  desoended  to  the  testatrix.  Doe 
d.  Ruffy  v.  Harbrough,  544 

4.  Indictment  against  B.  and  C  for  conspir- 
ing to  extort  money  from  the  prosecutor  A. 
by  means  of  a  charge  of  forgery,  in  which 
indictment  a  letter  written  by  B.  in  execu- 
tion of  the  conspiracy,  and  charging  A.  with 
the  forgery  of  a  cheque  on  C.'s  bankers  is 
set  out.  The  letter  was  given  in  evidence, 
and  also  conversations  proved  referring  to 
the  cheque  alleged  to  have  been  forged :  Held 
that  the  prosecutor  was  not  bound  to  pro- 
duce the  cheque,  though  it  appeared  that 
such  cheque  was  in  existence.  The  King, 
on  the  Prosecution  of  Ford  y.  Ford  and  Al- 
dridge,  648 

5.  An  old  certificate,  by  which  the  parish  of 
A.  acknowledges  to  the  parish  of  B.  that  a 
person  is  settled  in  A.  produced  by  the  over- 
seers of  B.  on  the  trial  of  an  appeal  between 
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A.  and  C.  may  be  presumed  to  hare  been 
originally  a  perfect  instrument,  though  the 
allowance  of  two  justices  does  not  now  appear 
upon  it  The  King  v.  The  Inhabt*.  of  Slatih- 
waite,  674 

FELONY. 
See  Abbbst.  Bail.  Malicious  Arrest. 
Where  error  is  brought  on  a  conviction  of 
felony,  and  after  a  four  day  rule  has  been 
obtained  and  served  on  the  attorney-general 
and  prosecutor,  there  is  no  joinder  in  error, 
the  party  convicted  is  entitled  to  be  discharg- 
ed out  of  custody. 

So  in  error  upon  a  conviction  for  a  misde- 
meanor. The  King  v.  Home  and  Thomp- 
$on,  614 

FEME  COVERT. 

1.  The  wife  of  a  convicted  felon  sentenced  to 
transportation  beyond  the  seas  for  the  term 
of  fourteen  years,  but  removed  to  and  con- 
fined on  board  one  of  the  hulks  in  this  coun- 
try, is  liable  to  be  made  a  bankrupt,  if  she 
trade  on  her  own  account,  although  she  is 
in  the  habit  of  visiting  her  husband  and 
holding  communications  with  him  daring  his 
confinement  Ex  parte  Frank*,  In  the  mat- 
ter of  Kezia  Frank*,  473 

1.  The  plaintiff  hired  a  house  of  the  defen- 
dant, representing  herself  at  the  time  to  be 
a  feme  coverte,  and,  upon  the  faith  of  the 
like  representations,  she  obtained  goods 
from  various  tradesmen: — Held,  that  her 
assertions  that  she  was  a  feme  coverte 
estopped  he*'  from  suing  as  a  feme  sole  in 
respect  of  a  trespass  committed  by  the  de- 
fendant under  colour  of  a  distress  for  rent 
Langjord  v.  Foot  and  Others,  505 

FINE  AND  RECOVERY. 

1.  The  affidavit  of  the  acknowledgment  of  a 
fine  was  taken  in  Jamaica  on  paper,  and  in 
the  margin  of  the  affidavit  of  the  caption  it 
was  certified. that  no  parchment  could  be 
procured  there — the  court  permitted  the 
fine  to  pass,  on  the  officer's  engrossing  a 
copy  of  the  affidavit  on  parchment,  and 
annexing  it  to  the  paper  writing.  King, 
plaintiff;  Gibson,  Farmer,  and  Other; 
Deforciant*,  486 

2.  A  recovery  may  be  amended,  by  trans- 
posing the  names  of  the  demandant  and 
tenant,  although  the  deed  to  make  a  tenant 
to  the  praecipe  was  dated  on  the  last  day 
but  one  of  the  term  in  which  the  recovery 
was  suffered.  Hamilton,  Demandant  ;  Far- 
rer,  Tenant;    Wilton,  Vouchee,  486 

3.  In  a  reoovery,  three  of  the  vouchees  ap- 
peared at  bar,  and  the  warrant  of  attorney 
of  the  fourth  was  taken  before  the  commis- 
sioners in  Jamaioa: — Held,  that  the  names 
of  the  three  former  need  not  appear  in  the 
dedimu*  and  warrant  of  attorney.  Booty, 
Demandant,  Cameron,  Tenant;  North  dh 
Wife,  A,  if.  Chalmers,  and  John  Chalmers, 
Vouchee*,  486 

4.  The  court  allowed  a  fine  to  pass,  where  one 
of  the  commissioners  had  omitted  to  indorse 
his  name  on  the  dedimu*.  Markham,  plain 
tiff,  Bay  ley,  Deforciant,  486 

5.  Where  through  the  fraud  of  an  attorney's 
clerk  a  fine  had  not  been  dulv  perfected,  the 
fee  at  the  chirograph er*s  office  not  having 
been  paid— The  court,  on  payment  of  the 


fee,  allowed  the  fine  to  pass  as  of  the  term 
of  which  it  would,  but  for  that  circumstance, 
have  passed.  Elton,  Plaintiff;  Yateman, 
Deforciant,  499 

6.  Upon  an  affidavit  that  no  parchment  could 
be  procured  in  the  Brazils,  the  court 
allowed  a  fine  to  pass,  the  affidavit  of  acknowl- 
edgment of  which  was  there  taken  on  paper. 
Turner,  Plaintiff;  AUada,  Deforciant,   499 

7.  In  a  reoovery  the  premises  were  described 
by  the  general  term  "messuages."  They 
consisted  of  stables  and  coach  houses,  with 
apartments  for  servants  above,  and  were  a 
distinct  property  not  appurtenant  to  any 
dwelling  houses: — Held,  that  the  term 
"messuages"  was  sufficient  to  comprehend 
them.  The  Earl  of  Suffolk,  Demandant; 
Hill,  Tenant;  Guernsey,  Vouchee,  499 

8.  In  a  recovery  the  acknowledgment  of  a 
warrant  of  attorney  was  taken  before  one 
of  the  Justices  of  the  Court  of  Common 
Pleas  in  Ireland.  The  court  permitted  it  to 
pass,  on  proof  of  the  signature  being  in  the 
handwriting  of  the  judge.  Forsier,  Deman- 
dant, Frere,  Tenant ;  « ,  Vouchee,     506 

9.  On  an  application  for  the  tenant  in  a  reco- 
very, raiding  a  short  distance  from  West- 
minster, to  appear  at  bar  by  attorney,  on 
account  of  illness,  the  affidavit  must  state 
the  place  of  his  residence,  when  he  was 
taken  ill,  and  at  what  [  eriod  he  was  seen 
previously  to  the  application.  Sands,  De- 
mandant; Solli*,  Tenant,  508 

10.  The  vouchee  in  a  recovery  (the  son  of  a 
peer),  was  described  in  the  d+dimu*  and 
body  of  the  warrant  of  attorney,  as  C.  E. 
P.,  Esquire,  commonly  called  Viscount  N., 
but  he  signed  the  acknowledgment  by  the 
name  of  N.  only.  The  court  allowed  the 
recovery  to  pass.  Lawson,  Demandant* 
Bicknell,  Tenant,  509 

11.  The  court  permitted  the  tenant  in  a  reco- 
very to  appear  at  bar  by  attorney,  on  an 
affidavit  that  he  was  too  ill  t)  be  moved,  and 
that  such  illness  arose  subsequently  to  his 
appointment    Egan,  Tenant,  621 

FORGERY. 

See  Eyidknck. 

FRAUD. 

Semble,  a  license  to  sell  beer,  although  ob- 
tained by  fraud  is  valid,  unless  the  fraud  be 
practised  by  the  party  to  whom  the  license 
is  granted.    Bex  v.  Minshull,  635 

FUNERAL  EXPENSES. 

An  executor,  who  gives  no  orders  for  the 
funeral  of  his  testator,  is  liable  only  to  the 
extent  of  the  expenses  of  a  funeral  suitable 
to  the  rank  and  circumstances  of  the 
testator. 

And  it  seems  that  he  is  not  liable  at  all 
where  the  funeral  is  ordered  by  another  per- 
son to  whom  the  undertaker  gives  credit. 

A  testator's  widow  ordered  an  extravagant 
funeral  without  theknowledge  of  the  execu- 
tor, who,  however,  was  present  at  the 
funeral,  and  did  not  object  to  it  as  extrava- 
gant The  undertaker,  in  his  bill,  charged 
the  widow,  but  subsequently  applied  for  pay- 
ment to  the  executor,  who  promised  to  pay. 
An  action  was  brought  against  the  executor 
in  his  own  right,  in  which  he  suffered  judg- 
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mentby  default: — Held,  tbat  the  defendant 
was  liable  to  the  whole  amount  of  the  rea- 
sonable charges  for  the  funeral  as  ordered 
by  the  widow.    Briee  v.  Wilton,  61 5 

GUARANTY. 

■'As  yon  have  a  claim  on  my  brother  for  bl. 
17«.  9d.  for  boots  and  shoes,  I  hereby  under- 
take to  pay  the  amount  within  six  weeks 
from  this  date,  14th  January,  1833."  Held, 
that  no  action  lies  on  this  undertaking,  in- 
asmuch as  no  consideration  appears  upon 
the  face  of  the  instrument.  Jamee  v.  Wil- 
liam*, 601 

HABEAS  CORPUS. 

1.  The  defendant  was  arrested  upon  a  capiat 
out  of  this  court.  He  wns  afterwttrd*  taken 
in  execution  under  judgment  obtained 
against  him  in  the  Palace  Court: — This  court 
granted  a  habeae  corpus  to  bring  him  up  to 
be  rendered  to  the  Fleet  Prison  in  discharge 
of  his  bail.     Patereon  v.  Thompeon,         507 

INFORMATION,   CRIMINAL. 

1.  The  county  in  which  the  deponent  is  sworn 
to  an  affidavit  to  ground  a  rule  for  a  criminal 
information,  made  before  a  commissioner, 
must  appear  on  the  jurat, 

The  court  will  not  enlarge  a  rule  for  a 
criminal  information,  in  order  that  the  affi- 
davit on  which  the  rule  was  obtained  may 
bo  re-sworn.     The  King  v.  Cockshatc,     575 

INSOLVENT. 

The  court  refused  to  order  a  prisoner  brought 
up  under  the  compulsory  clauses  of  the 
Lords'  act  to  assign  his  property,  it  appear- 
ing that  a  petition  filed  by  him  in  the 
insolvent  debtors'  oourt  remained  for  hear- 
ing in  that  court.     Ecan$  v.  J  awe*,         488 

INSPECTION  OF  DOCUMENTS. 

The  court  refused  to  allow  the  plaintiff  to  in- 
spect a  document  in  the  hands  of  the 
defendant,  alleged  by  his  (the  defendant's) 
attorney  to  be  signed  by  the  pla  ntiff,  and 
to  afford  a  perfect  defence  to  the  action, 
upon  an  affidavit  of  the  plaintiff,  that,  if 
such  document  existed  and  purported  to  be 
signed  by  him,  the  signature  was  a  forgery. 
Jeeeel  T.  Millingen,  492 

INSURANCE. 

See  Action. 

The  profits  of  a  bus  n ess  are  insurable,  but 
they  mast  be  insured  qua  profits. 

Under  an  insurance  by  A.  of  his  "inter- 
est in  the  Ship  Inn  and  offices."  A.  cannot 
recover  compensation  for  the  losses  of  his 
business  as  an  innkeeper,  in  the  interval 
between  the  fire  and  the  rebuilding.  The 
Sun  Fire  Office  v.  Wright,  627 

INTEREST. 

See  Bankrupt. 

INTERPLEADER  ACT. 

Practice  under  the  interpleader  act. 

Quare  as  to  costs  of  motion  nndcr  the 
interpleader  act  Sorthcote  v.  Beauchamp 
and  othere,  4S7 


JUDGMENT. 
See  Arbitration. 
A  judgment  of  a  county  court  is  not  conclu- 
sive. The  existence  of  the  facts  necestary 
to  the  regularity  of  such  judgment  is  a 
question  for  the  jury,  although  a  motion 
made  in  the  county  court  to  set  it  aside  for 
irregularity  have  been  .dismissed.  Thomp- 
son v.  Henry  Blackhuret  and  othere,         531 

JUDGMENT  NUNC  PRO  TUNC. 

1.  The  defendant  obtained  a  verdict  in  De- 
cember, 1S29.  In  the  following  term  the 
plaintiff  obtained  a  rule  niei  for  a  new 
trial,  which  rule  the  court  afterwards 
directed  to  be  suspended,  to  wait  the  issue 
of  another  cause  which  involved  the  same 
point.  The  defendant  died  in  November, 
183 '.  The  court,  after  the  lapse  of  two 
years  and  a  half  from  the  date  of  the  ver- 
dict, allowed  the  judgment  to  be  entered 
up  nunc  pro  tunc.     Key  v.  Goodie  in,        493 

2.  A  verdict  was  taken  for  the  plaintiff  in 
Hilary  Term.  1S32,  by  consent,  subject  to  a 
reference.  The  arbitrator  made  an  award 
in  favour  of  the  plaintiff  after  the  expira- 
tion of  Trinity  Term;  the  defendant  having 
died  in  the  meantime.  On  motion  made  in 
the  following  Michaelmas  Term,  the  court 
allowed  judgment  to  bo  entered  nunc  pro 
tune  as  of  Trinity  Term,  notwithstanding 
more  than  two  terms  had  elapsed  since  the 
verdict  was  taken,     Milter  v.  Spurn,      520 

JURISDICTION. 
"Seeking  a  livelihood"  within  a  local  juris- 
diction,  means    seeking   the   tchole    of   a 
party's  livelihood. 

The  defendant  (an  attorney)  was  sued  in 
the  Superior  Court  for  a  debt  of  7/.  He 
resided  and  had  an  office  at  K.,  but  part  of 
his  business  was  carried  on  at  Bath,  and 
other  part  at  Bristol,  at  each  of  which 
places  he  also  occupied  offices.  Bath  »nd 
Bristol  have  each  a  Court  of  Requests, 
having  exclusive  jurisdiction  to  the  extent 
of  10/.  over  all  debts  contracted  by  parties 
"inhabiting,  residing,  or  being"  within 
such  jurisdiction,  or  '•  keeping  or  using  any 
house,  warehouse,  wharf,  quay,  lodging, 
shop,  sheil,  stall,  or  stand,  or  using  or  fre- 
quenting the  markets  there,  or  seeking  a 
livelihood,  or  in  any  way  trading  or  dealing 
within  the  same:" — Held,  that  the  defend- 
ant was  not  entitled  to  claim  to  be  sued  in 
either  of  these  courts.    Meredith  v.  Drew, 

499 

LIBEL. 
See  Affidavit. 
In  an  action  for  a  libel,  the  declaration  stated 
that  the  defendant  falsely,  Ac,  did  publish, 
Ac,  of  and  concerning  the  plaintiff,  the 
false,  Ac,  matter  following; — "Threaten- 
ing letters.  The  Middlesex  grand  jury 
have  returned  a  true  bill  against  a  gentle- 
man of  some  property,  named  French, 
(meaning  the  plaintiff,)— innuendo— "  with 
this  that  the  said  plaintiff  will  verify,  that 
the  said  defendant  thereby  then  and  there 
meant  to  insinuate  and  have  it  understood 
that  the  said  plaintiff  had  been  suspected 
to  hnve  been,  and  had  been,  guilty  of  the 
offeuce  of   acuding  a  letter   without  auy 
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name    or    sign  attire    thereby    subscribed, 

directed  to  one Trotter,  threatening  to 

kill  and  murder  the  said  Trotter,  a 

subject  of  this  realm,  with  a  view  and 
intent  to  extort:" — Held,  that  this  innu- 
endo was  bad,  there  being  no  introductory 
averments  to  warrant  it;  but  the  publica- 
tion was  libellous  per  »e,  and  therefore  that 
the  innuendo  might  be  rejected  as  Burplus- 
age.     Harvey  v.  French,  514 

LIMITATIONS. 

1.  Held,  that  a  state  debt,  bearing  interest,  is 
not  taken  out  of  the  statute  of  limitations 
by  an  engagement  signed  by  the  debtor  to 
charge  his  estate  with  a  sum  corresponding 
in  amount  with  the  debt,  with  interest  from 
the  date  of  the  engagement.  Martin  v. 
Knowlee,  544 

2.  In  ejectment  it  is  no.  answer  to  a  prima 
facie  title  from  20  years  possession,  that 
such  possession  was  in  continuation  of  that 
of  a  sister  who  entered  by  abatement  into 
the  land  to  which  her  elder  brother  (whose 
issue  is  alive)  was  entitled  as  heir,  and  who 
died  more  than  twenty  years  before  the 
ejectment  was  brought  Doe  d.  Draper  v. 
Lausley,  608 

MAGISTRATE. 

It  is  unnecessary  to  demand  perusal  and  copy 

of  a  warrant  in  a  case  where  there  it.  no 

remedy  against  the  magistrates.     Cotton  v. 

KadweU,  576 

MALICIOUS  ARREST. 

In  an  action  for  a  malicious  arrest  on  a  chargo 
of  felony,  it  is  not  necessary  for  the  plain- 
tiff to  give  in  evidence  the  vhole  of  the  pro- 
ceedings before  the  magistrates.  Biggs  v. 
Clay,  614 

MANDAMUS. 

See  Conviction.     Rates. 

It  is  no  ground  for  refusing  a  mandamus  to 
admit  a  party  to  an  office  to  which  be  has 
been  elected,  that  to  a  similar  mandamus, 
granted  in  respect  of  a  former  election  of 
the  same  party,  a  return  was  made,  showing 
an  excuse,  valid  in  point  of  law,  for  not 
admitting  him.  The  King  v.  The  City  of 
London,  530 

NEW  TRIAL. 

See  Sheriff. 

1.  A  notice  of  trial  had  been  given  for  the 
sittings  after  Easter  Term  ;  in  the  notice  to 
continue,  Hilary  was  by  mistake  inserted 
for  Trinity  Term ;  the  defendant  failing  to 
appear,  the  cause  was  taken  as  undefended, 
and  a  verdict  found  for  the  plaintiff: — The 
court  refused  to  grant  a  new  trial,  there 
being  nothing  to  show  that  the  defendant 
could  possibly  have  been  misled  by  the 
erroneous  continuance.    Morgan  v.  Pearce, 

502 

2.  In  an  action  on  a  bill  of  exchange,  after  a 
verdict  for  the  defendant,  on  the  ground 
that  the  bill  was  drawn  originally  for  a 
gambling  debt,  the  court  will  not  grant  a 
new  trial  upon  affidavits  negativing  such 
defence,  where  there  has  been  no  surprise 
upon  the  plea.     Ali ken  v.  Howell,  527 

3.  Where  a  judge  left  as  a  question  for  the 


jury,  a  point  which  upon  the  erldeneeeonld 
only  be  determined  one  way,  and  the  jury 
found  a  verdict  against  the  evidence,  the 
court  refused  to  grant  a  new  trial,  other- 
wise than  upon  payment  of  costs.  Doe 
dem.  Smith  v.  Pike,  537 

4.  The  rule  as  to  the  payment  of  costs  on  a 
motion  for  a  new  trial  is  the  same  in  prin- 
ciple in  civil  and  criminal  cases.  Bex  v. 
Ford,  518 

5.  In  an  action  against  magistrates  for  a  dis- 
tress under  a  regular  conviction,  but  by  a 
warrant  informal  in  not  setting  out  the 
jurisdiction,  the  court,  after  a  verdict  for 
the  defendant,  refused  to  grant  a  new  trial, 
the  objection  to  the  warrant  not  having  been 
distinctly  taken  at  the  trial,  and  being 
etrictietimi  juris.     Penprase  r.  John*,     629 

6.  An  inferior  court  cannot  grant  a  new  trial, 
except  on  the  ground  of  fraud,  or  irregu- 
larity in  obtaining  the  verdict  The  King 
y.  Mayor  of  Oxford,  529 

NONSUIT. 
In  oase  within  the  92d  section  of  the  Bankrupt 
Act,  (6  G.  4,  o.  16.)  where  the  assignees 
went  into  evidence  of  the  trading  in  conse- 
quence of  a  notice  to  dispute,  without  ad- 
verting to  the  section,  or  relying  upon  the 
depositions,  and  having  failed  to  establi»h 
the  trading,  were  nonsuited,  and  the  court 
refused  to  set  the  nonsuit  aside.  Johmeon 
Y.  Piper,  585 

NOTICE  OF  DECLARATION. 

1.  The  notice  of  declaration  (whether  the 
declaration  be  filed  absolutely  or  condition- 
ally) must  state  the  nature  of  the  action. 

Notice  of  a  declaration  in  case,  where  the 
declaration  filed  was  in  debt,  was  held  to  be 
irregular,  and  the  proceedings  were  set 
aside.     Cook  v.  Johnson,  4S6 

2.  The  motion  under  the  49th  rule  of  Hilary, 
1  Will.  4,  that  sticking  up  a  notice  of 
declaration  in  the  office  may  be  deemed 
good  service,  where  the  defendant's  resi- 
dence is  unknown,  is  absolute  in  the  first 
instanoe.    Bridger  v.  Austin,  491 

NUISANCE. 
1.  In  addressing  the  court  in  aggravation  of 
punishment,  upon  a  conviction  for  a  nui- 
sance, it  is  competent  to  the  prosecutor  to 
advert  to  provisions  contained  in  an  act, 
relating  to  a  private  company,  if  sueh  Mt 
contain  a  clause  declaring  it  to  be  a  public 
statute,  though  it  be  not  referred  to  in  any 
of  the  prosecutor's  affidavits.  The  King  r. 
The  Equitable  Gae  Company,  627 

ORDER  OF  REMOVAL. 
Where  in  the  parish  of  B  there  are  several 
townships,  not  separately  supporting  their 
poor,  one  of  which  is  called  the  township  of 
B.,  an  order  of  removal  directed  to  the 
churchwardens  and  overseers  of  the  town- 
ship of  B.  may  be  amended  by  the  sessions 
into  an  order  directed  to  the  churchward? ds 
and  overseers  of  the  parish  of  B.  TheKif 
Y.  The  Inhabte.  of  Bingley,  668 

PARTNERS. 
In  an  action  against  A.,  a  plea  in  abatement 
alleging  the  non-joinder  of  B.  as  joint  eon- 
tractor,  is  not  sufficiently  verified  by  an 
affidavit    stating    that   A.   and   B.  were 
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partners  daring  the  period  within  which 
the  cause  of  action  is  stated  in  the  special 
counts  of  the  declaration  to  have  accrued, 
hut  which  does  not  show  that  they  con- 
tinued in  partnership  down  to  the  time  laid 
in  the  common  counts.  Dobbin  v.  Wilton 
and  Faber,  605 

PLEADING. 

1.  The  breach  of  the  condition  of  a  bond, 
otherwise  well  assigned,  is  not  vitiated  by 
the  superaddition  of  immaterial  allegations. 
Stothert  v.  Goodfellow  and  Valley,  528 

2.  To  an  action  against  the  acceptor  of  a  bill 
of  exchange,  the  defendant  pleads  an  alter- 
ation vitiating  the  bill.  The  plaintiff  replies 
(by  way  of  new  assignment)  that  the  bill 
sued  on  was  drawn  as  declared  upon,  and 
is  a  different  bill  from  that  mentioned  in  the 
plea.  The  defendant  rejoins  the  same  alter- 
ation in  the  bill  mentioned  in  the  new  as- 
signment. The  plaintiff  cannot  in  his  surre- 
joinder take  issue  upon  the  identity  of  the 
bill  mentioned  in  the  rejoinder  with  that 
mentioned  in  the  replication  and  declara- 
tion, and  conclude  to  the  country.  Heydon 
v.  Thompson,  576 

&  Where  the  plaintiff  replies  one  matter  to  a 
special  plea,  the  eourt  will  not  set  aside  a 
verdict  found  upon  an  issue  joined  on  such 
replication,  upon  an  affidavit  showing  an- 
other answer- to  the  plea,  which  was  not 
replied.    Dodstoorth  v.  Blanchard,  582 

POOR  RATE. 
An  order  of  magistrates  being  made  upon  a 
party  to  pay  the  amount  of  his  poor-rate 
and  the  costs  of  a  summons,  he  tenders  the 
former  without  the  latter,  to  the  overseer. 
A  subsequent  warrant  of  distress  for  the 
poor  rate  is  illegal.  Cotton  y.  Kadwell  and 
Others,  676 

PRACTICE. 

1.  The  jury  process  must  be  sent  to  the  sheriff, 
in  the  case  of  common  jurors,  ten  days,  and 
in  the  case  of  special  jurors,  three  days  at 
the  least  before  the  commission  day,  at  the 
Assises. 

The  court  refused  to  open  a  rale  that  had 
l>een  made  absolute  without  cause  shown 
upon  an  affidavit  by  the  attorney  alleging 
that  he  had  understood  the  rule  to  be  abso 
lute  in  the  first  instanoe.  Charlton  v.  Bur- 
filU  489 

2.  Where  the  sheriff  has  neglected  to  comply 
with  Rule  IV.  of  Michaelmas  Term,  3  Will. 
4,  by  indorsing  on  the  writ  of  capiat  the 
day  of  its  execution,  the  plaintiff's  remedy 
is,  not  by  attachment,  but  by  a  rule  calling 
upon  the  sheriff  to  amend  his  return. 
Ridley  v.  Weston,  520 

3.  A  rule  for  an  attachment  for  non-perform- 
ance of  the  terms  of  the  consent  rule  is 
properly  entitled  as  in  an  action  against  the 
casual  ejector,  although  obtained  upon 
affidavits  entitled  as  in  an  action  against  the 
tenant  Bex  y.  Bryant. — In  the  matter  of 
Doe  y.  Roe,  685 

PRIVILEGE  OF  PEERAGE. 
The  defendant  having  pleaded  his  peerage  in 
abatement,  but  not  alleged  that  he  was  a 
peer  at  the  time  of  suing  out  the  writ,  the 
eourt  awarded  a  judgment  of  respondeat 
ouster.    Tho  defendant  then  pleaded  the 


general  issue,  and  at  the  trial  the  plaintiff 
obtained  a  verdict,  on  which  judgment  was 
entered  up,  and  a  ca.  ea  sued  out — The 
court  refused  to  set  aside  the  execution. 
JOigby  v.  Stirling,  sued  as  Alexander,      510 

.  PROMISSORY  NOTE. 
A  promissory  note,  payable  to  M.  M ,  without 
the  words  "  order"  or  "  bearer,"  and  without 
any  indication  of  the  time  of  payment,  is 
not  a  promissory  note  payable  to  the  bearer 
on  demand  within  55  Geo.  3,  o.  184,  sched. 
part  L     Cheetham  v.  Butler,  582 

PUIS  DARREIN  CONTINUANCE. 
The  plaintiff  was  convicted  of  felony  after 
issue  joined,  and  the  notioe  of  trial  was 
countermanded.  The  court  discharged  a 
rule  for  judgment  as  in  oase  of  a  non-suit, 
on  a  peremptory  undertaking,  the  defendant 
being  permitted  to  plead  the  plaintiffs 
conviction  puis  darrein  continuance.  Lee 
y.  Macdonald,  601 

QUO  WARRANTO. 
Where  a  relator  has  twice  obtained  rules  nisi 
for  information  in  tho  nature  of  a  quo  war- 
ranto calling  upon  a  party  to  show  why  he 
exercised  the  office  of  mayor  of  a  borough, 
which  rules  have  been  discharged  upon 
cause  shown,  the  court  will  not  allow  the 
same  relator,  on  an  application  against  the 
succeeding  mayor,  to  raise  the  Bame  ques- 
tions as  to  the  title  of  the  former  mayor  to 
exeroise  the  office.     Bex  v.  Langhorn,    684 

RATES. 
See  Poor  Rata. 
1.  The  court  will  not  issue  a  mandamus  to 
magistrates  to  do  an  act  subjecting;  them  to 
an  action,  of  which  the  event  may  be  doubt- 
ful. 

Whether  the  owner  of  a  farm  composed 
partly  of  grass  land,  who,  upon  the  deter- 
mination of  a  lease,  takes  possession  of  the 
farm  by  a  servant,  who  occupies  it  for  the 
purposes  of  protection,  but  without  dealing 
with  the  land,  is  liable  to  be  rated  ratably 
to  the  poor  as  a  party  beneficially  occupy- 
ing ;  quo? re.  The  King  v.  Th*  Justices  of 
Buckinghamshire,  600 

RAILWAY. 
See  Makdamus, 

RENT. 

See  AmtuiTT. 

SERVICE  OF  PROCESS. 

1.  The  service  of  the  writ  of  summons,  to 
ground  a  motion  for  a  distringas,  must  be 
made  at  the  dwelling- bouse  or  place  of  abode 
of  the  party ;  a  service  at  the  office  of  an 
employer  will  not  suffice.  Thomas  v. 
Thomas,  620 

2.  To  ground  a  motion  for  a  contempt  in  dis- 
obeying a  rule  of  court,  it  is  not  sufficient 
to  show  the  party  the  original  rule,  without 
personal  service  of  a  copy  of  such  rule. 
Parker  v.  Burgee*,  600 

SESSIONS. 

See  Certiorari. 

SHERIFF. 

1.  The  court  granted  a  rule  that  serviee  of 
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process  (in  an  action  against  a  late  sheriff) 
upon  his  under-sheriff  might  he  deemed 
good  service — it  appearing  that  the  defen- 
dant aras  abroad,  and  the  period  of  his 
return  doubtful.     Batchelor  v.  Vy«e,        5U3 

2.  In  an  action  against  the  sheriff  for  taking 
insufficient  pledges  in  a  replevin  bond,  the 
court  will  not  stay  the  proceedings,  on  an 
affidavit  that  the  cause  was  referred  without 
the  consent  of  the  sureties,  that  being  mat 
ter  of  defence  at  the  trial.  Dale  v.  Gordon, 
Esq.,  508 

3.  The  oourt  will,  upon  payment  of  costs,  set 
aside  an  attachment  issued  again. st  the 
sheriff  upon  the  rule  of  court  of  Hilary 
term,  3  W.  4,  hail  having  been  put  in  and 
perfected  after  the  contempt,  and  before  the 
issuing  of  the  attachment. 

Where  the  plaintiff  has  not  declared,  he 
is  not  entitled  to  have  the  attachment 
against  the  sheriff  for  disobedience  of  a 
judge's  order  to  bring  the  defendant  into 
court,  stand  as  a  security.  The  King  v. 
The  Sheriff  of  Middlesex,  586 

4.  A  return  of  nulla  bona  made  by  the  sheriff 
to  a  fieri  facia*  against  A.  is  admissible  in 
evidence  upon  the  trial  of  a  question  as  to 
property  in  goods  at  the  time  of  suoh  return 
between  A.  and  a  succeeding  sheriff. 

So,  although  the  bailiff  entrusted  with  the 
execution  of  such  writ  did  not  himself  search 
for  goods  of  A.,  but  sent  his  assistant. 
Avrilv.  The  Sheriff  of  Warwick.  628 

*  STAMP. 

1.  A  bill  of  exchange  purporting  to  be  paya- 
ble two  months  after  date,  is  properly 
stamped  with  the  duty  imposed  on  bills 
payable  at  two  months  after  date,  though 
it  be  issued  before  the  day  on  which  it  bears 
dat\      Williamson  v.  Garratt,  568 

2.  A  copy  of  oourt  roll  admitting  a  surren- 
deree in  trust  for  the  grantee  of  an  annuity 
there  stated  to  be  secure  by  the  bond  of  the 
purchaser,  and  subject  thereto  to  the  use  of 
the  purchaser,  his  executors,  administrators 
and  assigns,  requires  an  advalorein  stamp 
in  respect  of  the  purchase  money  expressed 
to  be  so  paid  by  the  purchaser  to  the  sur- 
renderor, but  without  reference  to  the 
annuity, — whether  the  statement  is  taken 
to  refer  to  an  annuity  already  granted  or 
to  an  annuity  to  be  granted  in  future.  Doe, 
on  demise*  of  Chapcau  and  Other*  V.  Rey- 
nolde  and  Another,  575 

TENANT. 
See  Arbitration. 
Where  a  tenant  who  is  shortly  about  to  quit 
his  farm,  advertises  for  sale  by  auction  his 
stock,  Ac  upon  the  farm,  his  payment  of 
rent  already  due  and  to  be  due  at  the  ex- 
piration of  his  tenancy  to  his  landlord,  who 
has  notice  of  the  intended  sale,  does  not 
raise  an  implied  promise  on  the  part  of  the 
landlord  not  to  interfere  with  or  prevent  the 
sale,  or  the  removal  of  the  property.  £u»h- 
by  J.  Fisher,  611 

TENDER. 
A  tender  made  to  the  man  aging  clerk  of  the 
plaintiff's  attorney,  who   at  the  time  dis- 


claims authority  from  his  Apter  to  receive 
the  debt,  is  "insufficient.  Wngham  v.  AH- 
port,  MI 

TITHES. 
1.  Tithes,  for  which  compositions  have  been 
entered  into  by  the  respective  occupier?, 
may  be  rated  in  the  bands  of  the  rector  in  i 
one  entire  sum.  ' 

Upon  the  refusal  of  the  rector  to  pa/ 
such  rate,  the  justices  are  bound,  upon  the 
application  of  the  overseers,  to  issue  their 
warrant  for  levying  it,  although  such  mode 
of  rating  be  inconvenient  to  the  rector*  and 
contrary  to  former  praotioe.  The  King  v. 
The  Justices  of  Sussex,  606 

TRESPASS. 
Trespass  lies  against  a  sheriff  for  an  arrest 
made  by  an  officer  by  colour  of  a  warrant 
under  a  JL  fa.    Smart  v.  Hutton,  579 

TROVER  AND  CONVERSION. 
The  defendants  had  in  their  possession  a  boiler 
belonging  to  the  plaintiffs.  The  plaintiffs 
demanded  it,  and  the  defendants  at  first  re- 
fused to  restore  it;  but  afterwards,  and  be- 
fore the  issuing  of  the  writ,  tendered  it  .— 
Held,  no  conversion.  Hay  ward  and  Others 
v.  Seaward  and  Another,  490 

TURNPIKE. 

See  Tolls. 

WARRANT  OP  ATTORNEY. 

1.  On  a  joint  and  several  warrant  of  attorney 
given  by  two  persons,  judgment  was  signed 
against  one  only;  but,  as  the  attorneys  were 
authorised  to  enter  up  judgment  agaicrt 
both,  the  court  allowed  it  to  be  done — and 
held  that  an  affidavit  stating  that  the  party 
against  whom  the  judgment  was  signed  pot 
in  an  answer  to  a  bill  in  Chancery  within 
the  term,  waB  sufficient.  Stoveld  v.  Hade 
and  Another,  60? 

2.  On  a  warrant  of  attorney  subject  to  a  de- 
feasance, stating  that  the  warrant  is  given 
to  secure  a  certain  sum  to  be  paid  by  instal- 
ments, after  the  defendant  has  been  taken 
in' execution  for  one  instalment,  be  may  be 
brought  up  by  habeas  corpus  and  charged 
further  in  execution  with  the  second  instil- 
ment, without  a  rule  to  show  cause  wby  be 
should  not  be  so  charged.  Davis  v.  Oom- 
pertz,  583 

WILL. 
1.  A  codicil  duly  executed,  whereby  the  testator 
oonfirms  hi*  will,  does  not  give  validity  to 
an  unattested  alteration  in  a  devise  of  land* 
made  subsequent  to  the  execution  of  the 
will,  nor  to  a  testamentary  paper,  purport- 
ing to  be  a  devise  of  landB  unattested,  no- 
annexed  to  the  will,  and  not  referred  to  by 
such  codicil.  Utterton  and  Other*  v.  Beti** 
and  Other*,  & 

WITNESS. 
1.  This  court  has  no  power  to  grant  sn*ttaeb- 
ment  Against  a  witness  for  di*obcyin**'"r 
poena  issued  out  of  the  Court  of  V0***! 
Sessions.     The  King  v.  Boom, 
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